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KULES OF COURT. 



UNITED STATES CIRCUIT COURTS OF APPEALS. 



Second Circuit. 
36. 



It is hereby ordered that the following rule be adopted by this 
court: 

Rule 36. In ail cases the plaintiff in error or appellant on docket- 
ing a case and flling the record, shall enter into an undertaking with 
the clerk, for the payment of his fées or otherwise satisfy him in 
that behalf. 

At the expiration of ten days after a case has been decided, the 
order or decree thereon will be entered by the court, and the clerk 
will thereupon prépare and tax the bill of costs and issue the man- 
date. Within said ten days the parties may file with the clerk their 
proposed orders or decrees and bills of costs with proof of service 
of the same upon the opposing attorneys. 

UULES IN ADMIRALTÏ.Ï 

16, 19. 

It is further ordered that rule XVI. of the admiralty rules be 
amended by striking out the second paragraph of the rule, and 
that rule XIX. of the admiralty rules be amended by adding there- 
to the words "and rule 36." 

As amended May 18, 1898. 

i For rules as originally adopted In the Second circuit, see 21 C. C. A. xlix., 
78 Fed. xlix. 
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Fifth Circuit. 

APPENDIX TO RULE 37.1 
[Form of Appearance Bond on Writ oJ Error In Criminal Cases.] 

Know ail men by thèse présents: 

That we, , as principal, and , as sureties, are held and flrmly 

bound unto the United States of America in the full and just sum of 

dollars, to be paid to the said United States of America, to which payment 
well and truly to be made we bind ourselves, our heirs, executors, and ad- 
ministrators, jointly and severally, by thèse présents. 

Sealed with our seals and dated this day of , In the year of our 

Lord one thousand eight hundred and ninety - — - — . 

Whereas, lately at the term, A. D. 189—, of the court of the 

United States for the district of , in a suit pending in said court 

between the United States of America, plaintiff, and , défendant, a judg- 

ment and sentence was rendered against the said , and the said 

has obtained a writ of error from the United States circuit court of appeals 
for the Fifth circuit, to reverse the judgment and sentence in the aforesaid 
suit, and a citation directed to the said United States of America, citing and 
admonishing the United States of America to be and appear in the United 
States circuit court of appeals for the Fifth circuit, at the city of New Or- 
léans, Louisiana, thirty days from and after the date of said citation, which 
citation has been duly served. 

Now, the condition of the above obligation is such that If the said 

shall appear in the United States circuit court of appeals for the Fifth cir- 
cuit on the first day of the next term thereof, to be held at the city of , 

on the first Monday in , A. D. 189—, and from day to day thereafter 

during said term, and from term to term, and from time to time, until finally 
discharged therefrom, and shall abide by and obey ail orders made by the 
said United States circuit court of appeals for the Fifth circuit in said cause, 
and shall surrender himself in exécution of the judgment and sentence ap- 
pealed from as said court may direct, if the judgment and sentence of the 
said court against him shall be afnrmed by the said United States cir- 
cuit court of appeals for the Fifth circuit, then the above obligation to be void; 

else to remain in full force, virtue, and effeet. — [Seal.] 

[Seal.] 

Approved: [Seal.] 



Judge of the 



i For appendix to rule 37 as originally adopted in the Fifth circuit, see 24 
C. C. A. v., 80 Fed. iv. 
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JUDGES 



UNITED STATES CIRCUIT COURTS OF AFPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 
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Hon. LE BARON B. COLT, Circuit Judge. 
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Hon. THOMAS L. NELSON, District Judge, Massachusetts.i 
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Hon. ALFRED C. COXE, District Judge, N. D. New York. 
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Hon. ANDREW KIRKPATRICK, District Judge, New Jersey. 

Hon. WILLIAM BUTLER, District Judge, E. D. Pennsylvania. 

Hon. JOSEPH BUFFINGTON, District Judge, W. D. Pennsylvania. 

•Deceased November 21, 1897. 
s Commissioned January 10, 1898. 

•Resigned June 5, 1897, to take effect on appointaient ol successor. 
«Conflrmea July 8, 1897. Deceased December 10, 1897. 
•Commissioned February 15, 1S98. 
«Confirmed May 11, 1897. 
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Hon. ELI S. HAMMOND, District Judge. W. D. Tennessee. 

'Deeeased February 19, 1897. 

«Conflrmed May 5, 1897. 

•Resigned January 12, 1898, to take effiect on appointmeut of successor. 

«Resigned March 4, 1S98. 

* Commissioned March 22, 1898. 
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SEVENTH CIRCUIT. 
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Hon. KENSSELAER R. NELSON, District Judge, Minnesota.» 
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'Deceased November 17, 1896. «Resigned. 

«Commissioned December 15, 1896. ' Deceased August 8, 1896. 

•Resigned May 16, 1896. «Commissioned August 31, 1896. Confirmed 

«Commissioned May 18, 1896. Con- February 18, 1897. 

firmed same date. • Deceased August 9, 1896. 

♦Deceased October 88, 1896. » Commissioned December 15, 1896. 
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NINTH CIRCUIT. 

Hon. STEPHEN J. PIELD, Circuit Justice.! 
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Hon. CHARLES S. JOHNSON, District Judge, Alaska.* 

•Resigned December 1, 1897. * Commissioned May 20, 1897. 

'Commissioned January21, 1898. • Commissioned June 8, 1897. 

•Resigned. *Removed. 

'Commissioned July 28, 1897. 
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CIRCUIT AND DISTRICT COURTS. 



CROSS et al. v. EVANS. 

(Circuit Court of Appeals, Fifth Circuit March 29, 1898.) 

No. 246. 

1. Appeal and Ebror — Refusai, to Take Case from Jury. 

Where there was testimony as to the bad condition of the road at thé 
place where the accident occurred, and also that the accident was due to 
a drawhead pulling out, which was a matter of pure accident, It was not 
error to refuse to take the case from the jury. 

S. JURISDICTION— ClTIZENSHIP — DiSCHARGE OF RECEIVER8. 

The jurisdiction of the fédéral court, having attached in an action at 
law against the receivers of a railroad, such jurisdiction is not lost because 
the ownership of the railroad subsequently passes to citizens of the same 
state as the plaintiff, nor by reason of an order of a court in another dis- 
trict discharging the receivers, especially when it expressly provides that 
pending cases shall not be affected. 

8, Railroad Receiverships— Damages por Personal Injuries. 

Damage occurring during the time a railroad is in the hands of a receiver 
is part of the operating expenses, payable out of the income, if there is 
any; if not, out of the corpus of the property. 

4. Limitation of Actions — Amended Pétition. 

The assignaient of additional spécifications of négligence in an amended 
pétition does not create a new cause of action. 
Pardee, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Eastern 
District of Texas. 

This was an action to recover damages for personal injuries sustaïned by the 
défendant in error on September 1, 1890, while he was in the employ of Cross 
and Eddy, receivers of the Missouri, Kansas & Texas Railway Company. At 
the time of the injury, défendant in error was employed as a brakeman on 
the Taylor, Bastrop & Houston Branch, which was a part of the Missouri, 
Kansas & Texas System, and was operated by the above receivers; and it is 
alleged that the injuries were brought about by the derailing ot a train through 
the négligence of said receivers. This suit was originally brought in the 
district court of Wood county, Tex., on the 5th day of March, 1891, against 
George A. Eddy and H. C. Cross, receivers of the Missouri, Kansas & Texas 
Railway Company. On the 20th of April, 1891, Eddy and Cross filed their 
86 F.—l 
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pétition and bond for removal of sald case on the ground of diverse citizen- 
ship,— Eddy and Cross alleglng that they were cltizens of Kansas,— and on 
the further ground of a federaPq'uièstion : 1nvo^ved; and on May 4, 1891, the 
bond was approved, and the pétition granted, and the case removed to the 
United States circuit court for the Bastern district of Texas. Plaintiff in his 
original pétition alleged that he received serious and permanent Injuries; among 
others, the loss of his lég. Hë ; vas : *?orking as a brakenlan for sald receivers, 
when a wreck oecurred, derailing the train, and Inflicting upon him the injuries 
because of which he brought the suit. It was alleged in sald original pétition 
that the wrecking of said train was" bfoùght about by the drawhead of the 
fifth or sixth car, or other car, in said train of cars, pulling out and dropping 
down on the track, catchlng on the $es, and jamming tjbp cars back, and 
throwing them off the track âhd into a creek. It was chaî'ged that the draw 
head was old, defective, out of repalr, and ,in no fit condition to serve for the 
purpose for which it was intehdèd; : that by reason of the bad and defective 
drawhead the wreck oecurred, and plaintif! was injured. This was the only 
ground of négligence alleged in plaintiif's original pleading. On the 19th day 
of January, 1892, défendants Cross and Eddy filed their original answer, in 
which they set up négligence of plaintiff, and négligence of plaintiif's fellow 
servants, in causing the jerk which pulled out the drawhead and caused the 
accident. On August 23, 1892, défendant in errer filed his lirst amended 
original pétition, claimlng of Eddy and Cross, receivers, and also of the Mis- 
souri, . Kaneas & Texas Railway : Company, ineorporated under the laws of 
Texas (though he did not give it lts full corporate name), in which pétition 
he alleged that since the commencement of his suit ail the properties in the 
hands of the receivers had passed into the hands of the railway company, and 
set, forth additional grounds of négligence on the part of the receivers. In 
this pétition, In addition to the grounds of négligence set out in the original 
pétition, plaintiff for the flrst time allfeged further grounds of négligence upon 
the part ôf the receivers, substantially as follows: That the track at the 
point where the cars were derailed was out of répair, and in an unsafe and 
dangerous condition, and that said train of cars upon which plaintiff was riding 
was overturned by reason of said^ bad' and defective condition of said roadbed, 
ties, fish plates, and rails. On August 23, 1893, défendant in error iiled his 
second amended original pétition, compiaining of the receivers, and of the 
Missouri, Kansas & Texas Railway of Texas. From this last pétition it ap- 
peared that plaintiff at the time hé was injured was empioyed on the Taylor, 
Bastrop & Houston Railway; that this road was à part of the System of the 
Missouri, Kansas ty Texas Railway, and was operated by the receivers. It 
further appeared: That on the 16th day of April, 1891, the législature of the 
state of Texas enaeted a law authorizing the sale and conveyance of the 
Missouri, Kansas & Texas Railway Company's Unes of railroad, heretofore 
operated as the property of the Missouri, Kansas & Texas Railway Company, 
as a part of the System of roads wlthin the state known as the Missouri,' 
Kansas & Texas Railway, and to provide for and authorize the sale and 
transfer and conveyance of said Unes of . railway to, and the purchase and 
opération thereof, by a single corporation, ineorporated under the laws of the 
state of Texas. First part of section 3 of said act is as follows: "Sec. 3. The 
sale herein aùtltorized to be made, shall be subject to ail just and légal in- 
cumbrances, suits or actions for damage or rights of way, liens, judgments 
and debts given, contracted or incurred by said Missouri, Kansas and Texas Rail- 
way Company and other companies herein mentioned upon or against said 
property or any part thereof, as weli as the payment and discharge of ail and 
singular the légal obligations and liabiiities whatsoever against said Missouri, 
Kansas and Texas Railway Company and properties herein mentioned, and 
for ail debts, judgments, suits and ail claims for damages against the receivers 
of said Missouri, Kansas and Texas Railway Company, to the same extent that 
thé property would be liable therefor if the property remained in the posses- 
sion and control of the Missouri, Kansas and Texas Railway Company, and 
the purchasing company or corporation shall take the same charged therewith, 
and subject to the payment thereof and the assumptton by such purchasing 
company or corporation of such incumbrances, debts and liabiiities may enter 
into and constitute a part of the considération for such sale and conveyance 
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thereto." That thereafter, on or about the day of , 1891, the said 

Missouri, Kansas & Texas Railway Company, whieh was organized by and 
under the laws of the state of Kansas, bargained, sold, and conveyed ail its 
property, including ail of the lines of railway named in lie fifth section of said 
spécial law, to the défendant the Missouri, Kansas & Texas Railway Com- 
pany of Texas, which, as heretofore alleged, is a corporation organized by and 
under the laws of the state of Texas. That by an order of the fédéral court 
the défendants Cross and Eddy turned over and delivered ail of the property 
in their possession, which included ail of the lines heretofore described in 
said fifth section of said spécial law, to the défendant the Missouri, Kansas 
& Texas Railway Company, and thereafter ail of said property was turned 
over by said last-named company to the Missouri, Kansas & Texas Railway 

Company of Texas; the said last-named company having on the day of 

, 18—, purchased same from the Missouri, Kansas & Texas Railway 

Company. Said pétition further alleged as follows: "That by reason of said 
law, and sale and delivery of said property, and in conformity therewith, the 
défendant the Missouri, Kansas & Texas Railway Company of Texas took 
and received' ail of said property subject to ail of the claims, demands, and 
liabilities of the old company, and also ail of the claims, demands, and liabili- 
ties of the reeeivers, défendants Cross and Eddy. That the défendant the Mis- 
souri, Kansas & Texas Railway Company of Texas, by reason of said pur- 
chase, and said order of court under which said property was delivered to It, 
was and is now liable for whatever judgment may be rendered in favor of 
plaintiff in this cause." 

On September 14, 1893, the Texas Company, having been served, flled its 
original answer, and excepted to the maintenance of the suit against it be- 
cause It appeared from the plaintiff's pétition that both it and the plaintiff were 
citizens of the state of Texas. It further pleaded that, if the plaintiff had 
any cause of action, it arose against Eddy and Cross while they were operating 
the Missouri, Kansas & Texas Railway Company as reeeivers, and that they 
were aïppointed reeeivers about June 9, 1898, in a certain suit brought in the 
United States circuit court of Kansas, and by ancillary proceedings in the 
United States circuit court for the Northern district of Texas, and that on 
or about the lst day of July, 1891, by virtue of an order of said United States 
circuit court, ail the property in the hands of said reeeivers was by them re- 
turned to the Missouri, Kansas & Texas Railway Company (not the Missouri, 
Kansas & Texas Railway Company of Texas, but a corporation of that name 
formed under the laws of Kansas), and, further, that Eddy and Cross were 
then discharged as reeeivers of said property; that said courts retained juris- 
diction of said property and of said pending litigation for the purpose of en- 
forcing against said reeeivers and said property such claims as might be 
presented to and allowed by them, and it was further provided in the order 
discharging reeeivers that ail persons having claims against them by reason 
of causes of action arising during the receivership should présent the same on 
or about January 1, 1892, and in the event of their failure to do so their rights 
should cease and détermine. On September 14, 1893, Eddy and Cross adopted 
the answer of the Missouri, Kansas & Texas Railway Company of Texas; 
it and they for the flrst time then pleading the diseharge of the reeeivers. The 
défendants' demurrers both to the jurisdiction and to the merits were over- 
ruled. The case was tried before a jury, and on Monday, January 11, 1894, 
resulted in a verdict and judgment for plaintiff, and against the Missouri, 
Kansas & Texas Railway Company of Texas, for $7,500; dismissing the ac- 
tion in respect to Cross and Eddy, reeeivers. Motion for a new trial was> 
overruled, and subsequently writ of error allowed to Cross and Eddy, re- 
eeivers, and the Missouri. Kansas & Texas Railway Company of Texas. 

P. G. Dillard, for plaintiffs in error. 

J. M. Duncan, T. J. Freeman, and Ben. B. Cain, for défendant in 
error. 

Before PARDEE and McCORMICK, Circuit Judges, and 
SWAYNE, District Judge, 
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SWAYNÈ, District Judge, af ter stating the facts as above, deliv- 
ered the opinion of the court. 

The cause cornes hère on 10 assignments of error. The sixth, 
seventh, and eighth object in part to the refusai of the court below 
to take the case from the jury and direct a verdict for the défend- 
ants "because there was no évidence that any defect in the roadbed 
had aught to do with bringing about the accident, but on the con- 
trary the same was shown to hâve been caused by a drawhead pull- 
ing out, which was a matter of pure accident." The other ques- 
tions raised by the assignments are: First, the jurisdiction of the 
fédéral court; second, the statute of limitations; and, third, the 
absence of allégation or proof of betterments by the plaintiff to the 
road while in the hands of the receivers. 

On inspection of the record, we find considérable testimony as to 
the bad condition of the road at the place where the accident occur- 
red. In addition to the testimony of the plaintiff, the dépositions 
of Baker, Guy, and Carriker were read in évidence, and Weaner, 
who had been f oreman of the section, was examined ; and they ail 
testified the track was in bad condition at the time of the accident. 
There was also testimony offered as to the accident being caused by 
the drawhead. We think the court very nroperly submitted this 
testimony ail to the jury under the charge given, and there was no 
error in so doing. 

The question of the jurisdiction of the court is the most impor- 
tant in this case. It is vigorously contended by the plaintiffs in 
error that, because the défendant the Missouri, Kansas & Texas 
Eailway Company of Texas is a citizen of the same state with the 
plaintiff, the fédéral court has no jurisdiction in the cause. There 
can be no doubt that, at the time the suit was removed from the 
state to the fédéral court by the receivers, it was properly removed, 
and that the jurisdiction of the fédéral court attachée!, both on 
account of diverse citizenship and the fédéral question involved; 
but plaintiffs in error cqntend that, because the ownership of the 
property subsequently passed from the hands of a citizen of another 
state to those of a citizen of the same state with the plaintiff, there- 
fore the jurisdiction was lost by the fédéral court, and the cause 
should be remanded to the state court. This does not seem to be 
a new question, and the reported cases do not support the conten- 
tion. In Clarke v. Mathewson, 12 Pet. 164, Story, J., speaking for 
the court, says: 

"The parties to the original bill were citizens of différent States, and the juris- 
diction of the court completely attached to the controversy. Having so attached, 
it could not be devested by any subséquent events, and the court had a rightful 
authority to proceed to a final détermination of it. If, after the commence- 
ment of the suit, the original plaintiff had removed into, and become a citizen 
of, Rhode Island, the jurisdiction over the cause would not hâve been devested 
by such change of domicile;" citing Morgan's Heirs v. Morgan, 2 Wheat. 290; 
Mollan v. Torrence, 9 Wheat. 537; and Dunn v. Clarke, 8 Pet. 1. 

The same doctrine is announced by Matthews, J., in Stewart v. 
Dunham, 115 U. S. 61, 5 Sup. Ct. 1163, and later by Foster, J., in 
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Jarboe t. Templer, 38 Fed. 213, who, af ter reviewing the. above, and 

other cases to the same effect, adds tliat: 

"If a change of domicile, making both parties citizens of the same state, would 
not devest jurisdiction, it is useless to argue that a transfer of the subject of 
litigation, producing the same resuit, would affect the jurisdiction." 

This would seem to be so well settled a doctrine that citation of 
authorities is not required to maintain it. 

In addition to the question of citizenship, plaintiffs in error con- 
tend that the order of the fédéral court discharging Cross and 
Eddy, as receivers, in the Northern district of Texas, defeated the 
right of the défendant in error to recover in a suit at law in the 
Eastern district of Texas, because intervention had not been flled 
by the plaintiff below in the suit in the Northern district of Texas 
within the time prescribed. Plaintiff below at no time sought his 
remedy by intervention, but was content to rely upon his right to 
sue in an action at law. He never submitted his claim to the féd- 
éral court for the Northern district, and was in no way bound by 
the order thereof. When he brought suit against the receivers, 
Cross and Eddy, as he did, and they moved the cause from the state 
to the fédéral court on the grounds of diverse citizenship, jurisdic- 
tion of that court attached, and no orders of a court in another dis- 
trict in any way affected it; and we hâve seen above that because 
the property changed owners after suit brought in no way affected 
the jurisdiction. But, if this were not so, the sixth paragraph of 
said order, brought up in the bill of exceptions, sufficiently defines 
the purpose and action of the court at the time it was made : 

"(6) That nothing in this decree contained is intended to affect, or shall be 
construed as affecting, the status of any pending or undetermined litigation in 
which said receivers appear as parties. Such litigations may continue to déter- 
mination in the name of the receivers, but for tne use of the Missouri, Kansas 
& Texas Kailway Company, and at its costs and expense, and with the right 
to that company, should it be so advised, to appear and be substitated in any 
such litigation." 

The Missouri, Kansas & Texas Eailway Company of Texas was 
organized under the act of législature of that state of April 2, 1891, 
and it purchased the property of the Missouri, Kansas & Texas 
Eailway Company under the same act, and that of April 16, 1891 ; 
the latter providing, as we hâve seen, that the purchaser shall take 
the property subject to ail suits and claims for damages against the 
receivers of the Missouri, Kansas & Tpxas Kailway Company, and 
the purchasing company shall take the same charged therewith, 
and subject to the payment thereof. And it further provides that 
the assumption by such purchasing company of such liabilities may 
enter into, and constitute a part of, the considération for such sale 
and conveyance. Of ail of which the Missouri, Kansas & Texas 
Eailway Company of Texas had full notice at the time of purchase; 
and there can be no doubt that it took the property as the act pre- 
scribed, with the liability to pay ail such claims as the appellee hère 
présents, as a part of the considération thereof. We do not see, 
under the facts of this case, how any question of betterments can 
arise. Plaintiff below, as we hâve shown, is not claiming inter- 
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vention under the receivers, but in another jurisdiction, and in con- 
séquence of the act of the Texas législature; but, if it were not so, 
damages occurring during the time the railroad property was in 
the hands of the receivers has been held to be part of the operating 
expense, and payable ont of the income, if there is any, and, if not, 
it must corne out of the corpus of the property. 

The mistake the plaintiff in error makes in référence to the re- 
maining question of error raised is in his définition of a cause of 
action. He cites from Sayles' Rev. Civ. St. § 3202, as follows : 

"There shall be commenced and prosecuted within one j r ear after the cause of 
action shall hâve accrued, and not afterwards, ail actions or suits in court, of 
the following description: (1) Actions for injuries done to the person of another." 

The cause of action in this case was the injury done to the person 
of the plaintiff below by the négligence of the défendant below. 
This action was brought within a year from the time the injury oc- 
curred, and it is not barred by the statute of limitations. The as- 
signment of additional spécifications of négligence on the part of 
défendant in the subséquent amended pétition of plaintiff to that 
first set up does not create a new cause of action. This holding is 
sustained by the case of Smith v. Railway Co., 12 U. S. App. 426, 
5 C. 0. A. 557, and 56 Fed. 458, by Thayer, J., in which he cites 
several cases substantiating the same doctrine. 

Although Cross and Eddy were discharged in the court below, 
they seem to be dissatisfied with this, and corne hère on appeal. 
For what purpose, and on what ground, they would seek to be held 
for this accident, it is difficult tp détermine from the record. On 
the whole record, we do not find any of the assignments of error 
well taken, and therefore hold the judgment of the court below 
should be affirmed. 

PaEDEE, Circuit Judge (dissenting). I am compelled to dissent 
from the opinion and judgment of the court, on the following 
grounds: 

1. The action below was oné at law. The court was without 
jurisdiction to bring into the case, and make a party défendant, a 
citizen of the same state as the plaintiff, on the ground that the 
newly-made défendant assumed the obligation of paying the plain- 
tiff s demands because it had acquired property in the possession of 
the original défendants, upon which property the plaintiff could 
not claim, nor the court below enforce, a lien. 

2. ETen if the court below had jurisdiction of the parties, and 
could be supposed in an action at law to hâve équitable jurisdiction 
under the peculiar circumstances, still the défendant in error was 
entitled to no judgment or decree against the Missouri, Kansas & 
Texas Kailway of Texas without allégation and proof of better- 
ments made by the défendant receivers on the Missouri, Kansas & 
Texas Railway while the same was in custodia legis. On tins point 
the décision of the suprême court of the state of Texas in Railway 
Co. v. McFadden, 33 S. W. 853, appears to be conclusive. 

3. The opinion in the instant case appears to be based on the 
proposition that the United States circuit court of the Eastern dis- 
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trict of Texas in an action at law can administer and enforce ail 
tlie equities within the power of the United States circuit court 
of the Northern district of Texas, which latter court, under a bill 
in equity there pending, and under proper equity pleadings and pro- 
ceedings, had possession by receivers of a railroad, and was permit- 
ting the opération of the same. 



CRTHKSHANK et al. v. BIDWELL. 

(Circuit Court, S. D. New York. March 30, 1S98.J 

Customs Laws— Exclusion of Tnferior Teas— Constitutional Law. 

The provision in the présent tariff law, exeluding from this country teas 
of inferior quality, and leaving the final détermination of the question in 
respect thereto to the customs officers, 1s a valid exercise of the législative 
power. 

This was a suit by William J. Cruikshank and others for an in- 
junction agàinst George R. Bidwell, collecter of the port of New York, 
to restrain his action in respect to the importation of certain teas. 

John S. Davenport, for the motion. 
Arthur M. King, Asst. U. S. Atty., opposed. 

LACOMBE, Circuit Judge. The act which plaintif! criticises in 
this case is apparently framed, as are the exclusion acts, in conformity 
with prevailing théories, to leave the décision of disputable questions 
with an administrative officer rather than with the courts. Such a 
System is, of course, open to abuse, but it is not, necessarily, in ail 
cases unconstitutional. No citizen of the United States has a vested 
right to import teas, if congress, under its power to regulate com- 
merce, prohibits their importation. And if that body chooses to ad- 
mit only those teas which may be approved by such administrative 
officer as it sélects, the législation is similar to that which gives to 
an administrative officer the power to détermine finally whether an 
alien has or has not sufficient property to be allowed to enter. In 
view of the décisions of the United States suprême court in Lem 
Moon Sing v. U. S., 158 U. S. 538, 15 Sup. Ct. 967, and a line of sim- 
ilar cases, such législation seems not to be obnoxious to the objection 
that it is unconstitutional. Motion denied. 
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(Circuit Court of Appeals, Eighth Circuit. March 21, 1898.) 

No. 968. 

X Limitation ov Actions— Arkansas Statutes— Suit aoainst National Bank 

DlKKOTORS. 

The provision contained in Rev. St. Ark. 1837, c. 91, | 7, barring "ail 
spécial actions. on the case" after the lapse of one year, was repealed by Im- 
plication by the code of procédure adopted in that state In the year 1868, so 
far as it affeeted actions on the case other than actions for crim. con.,assault 
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and battery, false Imprisonment, slander, and actions for words spoken whertt- 
fcy spécial damages are sustained. It was accordingly held that said provision 
nas no application to an action on the case brought against the directors of 
a national bank under Rev. St. | 5239, for making excessive loans, or to 
actions brought against such offîcers for other acts, either ôf misfeasance or 
nonfeasance. 78 Fed. 679, reversed. 

2. National Bank — Liability op Directors for Excessive Loans. 

The forfeiture of the bank's charter in a suit brought by the comptroller of 
the currency is not a condition précèdent to the maintenance of a suit against 
its directors, under Rev. St. §§ 5200, 5239, for excessive loans. 

8. Equity Jurisdiction — Surrs against Directors, 

A court of equity has jurisdiction of a suit against the directors of a national 
bank for excessive loans, under Rev. St. §§ 5200, 5239, where the suit is 
against a large number of directors, whose terms of service were not identical. 
where the excessive loans were inaugurated by one set of directors, and con- 
tinued, renewed, or enlarged by another, and where the directors were also 
chargea with a violation of Rev. St. § 5204, In declaring dividends. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Arkansas. 

On June 19, 1895, Sterling R. Cockrill, as receiver of the First National Bank 
of Little Rock, Ark., the appellant, exhibited his bill of complaint against E. .T. 
Butler, sinee deceased, and the appellees Mark M. Cohn, John W. Goodwin, 
Nick Kupferle, P. K. Roots, M. G. Hall, Gus Blass, George H. Sanders, C. M. 
Taylor, William Farrell, Henry M. Cooper, H. G. Fleming, John M. Taylor, 
James Joyce, 0. T. Abeles, and against Mrs. Emily M. Roots, P. K. Roots, and 
John McClure, as executors of Logan H. Roots, deceased, In the circuit court of 
the United States for the Eastern district of Arkansas. The bill chargea, in 
substance, that the aforesaid bank was insolvent on February 1, 1893, and that 
Logan H. Roots was duly appointed receiver thereof by the comptroller of the 
currency; that Roots subsequently died, and that the complaînant had been 
duly appointed receiver in his place and stead; that from June 2, 1890, until 
February 1, 1893, E. J. Butler and certain of the above-nained appellees, to wit, 
John W. Goodwin, Gus Blass, and Nick Kupferle, were members of the board 
of directors of the aforesaid bank, and that during said period Logan H. Roots, 
now deceased, and the other appellees above named, served respectively at 
various times as members of the directory; that on May 23, 1890, the bank had 
a capital stock of $250,000, and was then solvent and prosperous; that on June 
19, 1890, H. G. Allis was elected président of the bank, in place of Logan H. 
Roots, who had previously served in that capacity; and that thereafter, under 
the direction and guidance of said Allis, and with thé knowledge and consent 
of the aforesaid directors, the bank entered upon and pursued a business policy 
which soon impaired its capital, and ultimately led to its insolvency. The par- 
ticular derelictions of duty complained of in the bill consisted in the charge that 
during their respective periods of service the above-named directors of said bank, 
in violation of section 5200, Rev. St. U. S., knowingly suffèred and permitted 
loans to be made in excess of one-tenth of the amount of the capital of said bank 
actually paid in, to each of the following persons and corporations; that is to 
say, to H. G. Allis, the président of the bank; to the City Electric Street-Railway 
Company, a corporation of which said Allis was président; to the McCarthy- 
Joyce Company, a corporation in which said Allis was interested; and to the 
Press Printing Company, a corporation whose stock was principally owned by 
one George R. Brown, who was an intimate friend and business assoeiate of said 
Allis. It was also alleged in the bill that by reason of such illégal and excessive 
loans to irresponsible parties the funds of the bank were dissipated and lost, 
and that it was thereby rendered insolvent. It was further chargea, in sub- 
stance, that on January 1, 1892, July 1, 1892, and on January 10, 1893, after 
the capital of the bank had becoiue seriously impaired, so that it could not law- 
fully pay dividends, the directors above named nevertheless declared and paid 
a dividend of 4 per cent, at each of said dates, the total amount so paid being 
$60,000, and that the aforesaid directors, as stockholders, each received and ac- 
cepted a portion of the dividends so paid. The bill also showed that the comp- 
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troller of the currency had caused an assessment of 92 per cent, to be levied on 
the shareholders of the bank, and that such assessment, together with ail of the 
bank's other assets, would be insufficient to pay Its llabllities. The appellees 
above named, who were the défendants below, demurred to the bill for the fol- 
lowing reasons: First, that lt disclosed no equity; second, because it dld not ap- 
pear that the comptroller of the currency had prooured a f orf eiture of the charter 
of the bank, pursuant to section 5239 of the Revised Statutes of the United 
States; third, because the bill was uncertain, indennite, and Insufficient in its allé- 
gations, and did not show what wrongs eomplained of had been committed by 
the respective défendants; and, fourth, because the action was barred by the 
statute of limitations of the state of Arkansas. The circuit court held that the 
first three grounds of demurrer were untenable, but that the fourth ground was 
well taken. It accordingly dismlssed the bill, upon the assumption that the ac- 
tion was barred by limitation. The case cornes to thls court on appeal from 
such deeree, 

J. M. Moore and Sterling R. Cockrill (Ashley Cockrill, on brief), 
for appellant. 

W. E. Hemingway and John McClure (U. M. Rose, G. B. Rose, E. 
W. Kimball, and Morris M. Cohn, on brief), for appellees. 

Before SANBORN and THAYER, Circuit Judges, and PHILIPS, 
District Judge. 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

Inasmuch as the case in hand was decided by the circuit court on 
the ground that the action was barred by limitation, that contention 
will be first noticed. The following provisions relative to the limita- 
tion of actions are found in Rev. St. Ark. 1837, c. 91 : 

"Sec. 6. The following actions shall be commenced within three years after 
the passage of this act * * *: First, ail actions of debt founded upon any 
contract obligation or liability (not under seal) excepting such as are brought 
upon the judgment or deeree of some court of record of the United States of this 
or some other state; second, ail actions upon judgments rendered in any court 
not being a court of record; third, ail actions for arrearages of rent (not reserved 
by some instrument in writing under seal); fourth, ail actions of account, as- 
sumpsit or on the case, founded on any contract or liability, expressed or im- 
plied; flfth, ail actions for trespass on lands or for libels; sixth, ail actions for 
taking or injuring any goods or chattels. 

"Sec. 7. The following actions shall be commenced within one year after the 
cause of action shall accrue, and not after: First, ail spécial actions on the case, 
for criminal conversation, assault and battery and false imprisonment; second, 
ail actions for words spoken slandering the eharacter of another; third, ail words 
spoken whereby spécial damages are sustained." 

Although it might seem from a casual reading of section 7, last 
quoted, that the one-year bar was only applicable to actions for crim. 
con., assault and battery, false imprisonment, and slander, yet in an 
early case (Patterson v. Thompson, 24 Ark. 55, 71, 72) the one-year 
bar was held applicable to an action for séduction; and language was 
employed from which it is plainly inferable that the court concluded 
that the one-year bar was applicable to ail spécial actions on the case, 
as well as to those causes of action which are specifically enumerated. 
The foregoing sections of the limitation act appear to hâve remained in 
force, unaltered, until the adoption of the Code of Procédure during 
the year 1868, which contained the usual provisions abolishing ail 
forms of action theretofore existing, and declaring that there should 
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thereaf ter be but one form of action for the protection of private rights 
and the redress of private grievances, to be termed "a civil action." 
Mansfc Dig.-Ark. §§ 4914, 4915. Since the adoption of the Code of Pro- 
cédure in 1868, the laws of Àrkansas hâve been three times digested 
and published, in pursuance of législative authority, namely, by Ed- 
ward W. Gantt, in 1874; by W. W. Mansfleld, in 1884; and by Sandels 
and Hill, in 1894. The several digesters last named appear to hâve 
acted on the assumption that the Code of Procédure necessarily re- 
pealed so much of section 7 of the limitation act, above quoted, as pre- 
scribed a limitation of one year for "ail spécial actions on the case." 
In accordance with that view the several digesters cast sections 6 and 
7 of the limitation act, above quoted, into the f ollowing form : 

"The followlng actions shall be commenced within three; years after the cause 
o£ action shall accrue, and not after: First, ail actions founded upon any con- 
tract or liability, express or implied, not in writing. * * * The following ac- 
tions shall be commenced within one year after the cause of action shall accrue, 
and not after: First, ail actions for criminal conversation, assault and battery 
and false imprisonment; second, aU actions for words spoken slandering the 
character of another; third, ail words spoken whereby spécial damages are sus- 
tained." Ark. Dig. St. 1874, §§ 4120, 4121; Mansf. Dig. 1884, §§ 4478, 4479; 
Sand. & H. Dig. 1894, §§ 4822, 4823. 

Such action on the part of the digesters seems to hâve met with 
the f ull approval of the bench and bar of the staté of Arkansas for the 
past quarter of a century. The suprême court of the state has never 
decided that the provision found in section 7, c. 91, Rev. St. Ark. 1837, 
barring "ail spécial actions on the case" in one year, is still in force. 
On the contrary, it has expressly ruled that the limitation applicable 
to an action brought against a railway company for overflowing the 
land of an adjoining proprietof by wrongfully obstructing a ditch 
or drain is three years, and that the same period of limitation applies 
to an action to recover damages occasioned by a nuisance. Railway 
Co. v. Morris, 35 Ark. 622; Railway Co. v. Chapman, 39 Ark. 463, 472; 
Railway Co. v. Biggs, 52 Ark. 240, 12 S. W. 331; Railway Co. v. 
Anderson, 62 Ark. 360, 365, 35 S. W. 791. Prior to the Code, wrongs 
of such a nature would hâve been redressed by actions on the case. 
Therefore the cases cited décide, in effect, that the provision barring 
ail spécial actions on the case after the lapse of one year is no longer 
in force. Nor is this view, which seems to hâve been entertained by 
ail the digesters of the Arkansas statutes, wholly without reasons for 
its support. Statutes of limitation sometimes operate to extinguish 
a cause of action, but generally they are so worded as to bar the rem- 
edy by which a cause of action may be enforced. Finnell v. Railway 
Co., 33 Ped. 427. Before the various forms of action known to the 
common law were abolished by the Code, a litigant frequently had 
a choice of remédies for the enforcement of a right or the redress of 
a wrong; and in such cases it sometimes happened that relief could 
be obtained in one form of action, as, for instance, by an action of 
debt or assumpsit, although the remedy for the same wrong by an 
action of trover was barred by limitation. This effect of the statute 
upon différent forms of action is illustrated both by the text-books 
and the authorities, although the cases are not numerous. Lamb v. 
Clark, 5 Pick. 193; Burdoine v. Shelton, 10 Yerg. 41, 47; Bedford v. 
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Brady, H. 350, 354; McCluny v. Silliman, 3 Pet. 270, 278; Ang. Lim. 
(5th Ed.) § 72; Wood, Lim. §§ 35, 58, and cases there cited. In view 
of this well-known opération of the statute of limitations in certain 
cases, the able lawyers who were selected to digest and arrange the 
Arkansas statutes, subséquent to the adoption of the Code, doubtless 
eoncluded that the clause of the limitation act barring "ail spécial 
actions on the case" after the lapse of one year was addressed siinply 
to a particular form of action, and that, when the form of action in 
question was abolished by the Code, nothing was left upon which the 
limitation could legitimately operate, and that it was therefore re- 
pealed. Whether this reasoning was entirely conclusive, we need not 
stop at présent to inquire. It is sufflcient for présent purposes, and 
in this jurisdietion, to say that it lias been accepted as satisfactory by 
the bench and bar of the state of Arkansas for the past 25 years, and 
that it is now too late to disturb a rule which has become firmly estab- 
lished in the courts of that state. If an action for unlawfully ob- 
structing a water course is not barred until after the lapse of three 
years, then we can perceive no reason why the liability which the 
défendants below incurred by the acts of misfeasance and nonfeasance 
charged in the bill should be barred by a shorter period. In both 
classes of cases the liability is one that is imposed or created by law, 
and there is nothing in the statutes of the state which indicates that 
the period of limitation is, or ought to be, différent. The circuit 
court erred, therefore, in holding that the one-year bar was applicable 
to the présent controversy. 

The other points raised by the demurrer were decided below in 
favor of the receiver, but as they hâve been discussed by counsel for 
the appellees, and as the case returns to the lower court for a further 
hearing, it becomes necessary to consider them. 

The question whether the directors of a national bank can be made 
to respond for losses occasioned by excessive loans, under the pro 
visions of sections 5200 and 5239 of the Revised Statutes, in advance 
of a forfeiture of the bank's charter, has been variously decided at 
nisi prius. The authorities holding the affirmative of this proposition 
are the following: Stephens v. Overstolz, 43 Ped. 771. 772; Bank v. 
Wade, 84 Fed. 10, 13, 14; 3 Thomp. Corp. §§ 4113, 4303. The cases 
which hâve taken a contrary view are the following: Welles v. 
Graves, 41 Ped. 459, 468; Hayden v. Thompson, 67 Fed. 273, 277; 
and Gerner v. Thompson, 74 Ped. 125, 131. The cases of Kennedy v. 
Gibson, 8 Wall. 498, and Conway v. Halsey, 44 N. J. Law, 4C2, which 
hâve occasionally been cited in support of the latter view, in reality 
hâve no immédiate bearing on the point at issue, and are therefore 
neither important nor authoritative. Conway v. Halsey décides that 
an action at law cannot be maintained by a stockholder of a national 
bank against the président and directors for mismanagement of the 
corporate affairs, because the right of action for damages incident to 
such mismanagement is vested primarily in the corporation, while the 
case of Kennedy v. Gibson décides that the receiver of a national bank 
cannot, of his own volition, inaugurate a proceeding against stockhold- 
ers to enforce their personal liability under section 5151, but must 
await the action and direction of the comptroller of the currency. 
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The argument in support of the contention that the directors of a 
national bank are not liable to be sued, either by the bank or its re- 
ceiver, for damages occasioned by excessive loans, prior to a for- 
feiture of the bank's charter, seems to be founded to some extent on 
the assumption that the right to sue the directors of a national bank 
for négligent or excessive loans is a right which is created solely by 
the fédéral statute, that such a cause of action is purely statutory, 
and that, before a suit thereon can be maintained, ail the conditions 
mentioned in section 5239, including a forfeiture of the bank's charter, 
must be shown to exist. This, however, is not a correct view of the 
scope and purpose of the statute, as was pointed out by Mr. Justice 
Miller in Stephens v. Overstolz, 43 Fed. 465, and as was declared, in 
substance, by Mr. Chief Justice Fuller in the case of Briggs v. Spauld- 
ing, 141 U. S. 132, 146, 11 Sup. Ct. 924. The concluding paragraph of 
section 5239, which déclares, in effect, that the directors of a national 
bank shall be personally liable for damages resulting from violations 
of the national bank act, provided they participate therein or assent 
thereto, is nothing more than a récognition of a liability which the 
directors of such institutions would incur at common law in the ab- 
sence of the statute. The directors of a bank or other corporation 
are, and always were, personally liable at common law for unauthor- 
ized acts, as well as for a failure to exercise proper care and diligence 
in the discharge of the duties of their office, when such acts of misfeas- 
ance or nonfeasance are productive of damage to the corporation. 
Hodges v. Screw Co., 1 E. I. 312; Spering's Appeal, 71 Pa. St. 11; 
Hun v. Cary, 82 N. Y. 65, 72, 73; Brinckerhoff v. Bostwick, 88 N. Y. 
52, 58; Mor. Priv. Corp. §§ 551, 556, and cases there cited. Section 
5200 of the Bevised Statutes, which prohibits loans to any one person, 
flrm, or corporation in excess of 10 per cent, of the capital stock of a 
national bank actually paid in, créâtes a fixed standard by which to 
détermine, in many cases, whether loans which hâve been made to 
particular individuals or corporations are excessive, and for that rea- 
son indicative of négligence or bad faith, without remitting those 
questions to the décision of a jury or a chancellor, while section 5239 
simply gives expression to a rule of the common law, that directors 
who hâve knowingly assented to such excessive and unauthorized 
loans shall be personally liable for ail damages which the corporation 
thereby sustains. If loans in excess of 10 per cent, of the capital 
stock are made, the statute obviâtes the necessity of determining 
whether they were excessive, and of making any inquiry into the 
motives or conduct of the directors, other than the inquiry whether 
the loans were knowingly made or assented to. The resuit is that 
the statute, considered as a whole, prescribes a standard of duty, such 
as might be prescribed by a by-law of the corporation, without creat- 
ing a new cause of action, or altering the foundation upon which the 
Personal liability of directors for wrongful or négligent acts ultimately 
rests or dépends. Viewing the case in this aspect, we are not able to 
concède that congress intended by section 5239 to déclare that the di- 
rectors of a national bank should only be subject to a suit for losses 
occasioned through excessive loans in those cases where the charter 
has first been forfeited at the instance of the comptroller of the cur- 
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rency. That interprétation of the statute, to the extent that it would 
prevent a national bank, while a going concern, from maintaining a 
suit against its directors for losses sustained by acts that were con- 
fessedly unlawful, places the directors of such institutions in a more 
favorable position than the directors of other banks which are not sub- 
ject to the provisions of the national bank act. Such, we believe, was 
not the intent of the lawmaker. Cases may easily be suppoised, 
and hâve doubtless occurred, where a national bank has sustained 
damage by reason of excessive loans made with the approval of its 
board of directors, and yet the losses incident to such wrongful acts 
were not so great as to impair the bank's capital, and render a for- 
feiture of its charter either necessary or expédient. It can scarcely 
be supposed that congress intended to frame a law which in a case of 
that kind would either compel the comptroller to forfeit the franchises 
of the corporation, or suffer its directors to escape liability for a plain 
violation of law ; yet such would be the necessary resuit if the conten- 
tion in behalf of the appellees is well founded. Without pursuing 
this branch of the case at greater length, we shall content ourselves 
with the statement that the forfeiture of a bank's franchises, in a suit 
brought by the comptroller for that purpose, is not, in our judgment, 
a condition précèdent to the maintenance of a suit against its directors 
for excessive loans. The two proceedings last mentioned hâve no nec- 
essary relation to each other. The directors of a bank, being agents 
of the corporation, are bound by the law of agency to act within the 
scope of the bank's charter and by-laws, and to exercise at ail times a 
reasonable degree of care and diligence in the discharge of the duties 
which they hâve been appointed to perform. If they are guilty of a 
culpable violation of this obligation, and the corporation thereby sus- 
tains damage, the directors are personally liable therefor to the cor- 
poration while it is a going concern, and to its receiver when it has 
become insolvent ; and this without référence to the fact that the fran- 
chises of the corporation hâve not been forfeited. 

Another important question which is raised by the demurrer, and 
was discussed at some length on the argument, is whether the wrongs 
complained of in the bill may be redressed in equity, or whether a 
court of law is alone compétent to afford relief. In behalf of the ap- 
pellees it is urged, in substance, that, as the directors of a corporation 
are not vested with the title to its property and effects, they are not 
trustées, but mère agents, of the corporation, and that an action brought 
against them by the corporation or its receiver to recover damages for 
mismanagement of the corporate affairs is necessarily one of légal cog- 
nizance, which can only be maintained at law. It may be conceded 
that directors are not, technically, trustées, because they are not 
vested with a title to the corporate property, and that their relation to 
the corporation which they represent is that of agents, and that for 
many acts of misfeasance and nonfeasance they can be sued at law. 
But it does not follow from this concession that the jurisdiction of 
courts of law over directors is so far exclusive as to prevent courts of 
equity, under ail circumstances, from affording redress for similar 
wrongs. It is admitted, as we understand, even by those courts 
which hâve taken the most advanced ground in support of the juris- 
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diction at law, fixât cases may arise where the obstacles in the way 
of obtaining speedy and complète relief at law for illégal and négli- 
gent acts of directors are so grëat as to justify a resort to equity. 
O'Brien v. Fitzgerald, 143 N. Y. 377, 38 N. E. 371; Id. (Sup.) 39 N. Y. 
Sùpp. 707; Id., 150 N. Y. 572, 44 N. E. 1126; Dykman v. Keeney, 
(N. Y. App.) 48 N. E. 895. In the case of Hayden v. Thompson, 36 
U. S. App. 361, 17 C. C. A. 592, and 71 Fed. 60, this court upneld the 
right of a receiver of an insolvent national bank to maintain a bill in 
equity against the shareholders of the bank, collectively, to recover divi- 
dends which had been paid in violation of section 5204 of the Revised 
Statutes. The right to sue in equity was maintained on the ground 
of avoiding a multiplicity of actions ; also, on the ground that the suit 
was one to redress a fraud and breaches of trust; and, generally, be- 
cause the remedy at law wàs inadéquate. Many other courts hâve 
entertained bills in equity, or hâve asserted their right to do so, for the 
purpose of compelling the directors of a corporation to make good 
losses which the corporation had sustained by reason of their unau- 
thorized, négligent, or fraudulent acts. Briegs v. Spaulding, 141 
U. S. 132, 11 Sup. Ct. 924; Hornor v. Hennins;, 93 U. S. 228; Stone v. 
Chisolm, 113 U. S. 302, 5 Sup. Ct. 497; Robinson v. Hall, 25 U. S. 
App. 48, 12 C. C. A. 674, and 63 Fed. 222; Hodges v. Screw Co., 1 R. I. 
312; Ackerman v. Halsey, 37 N. J. Eq. 356; Williams v. McKay, 40 
N. J. Eq. 189; Crown v. Brainerd, 57 Vt. 625; Swentzel v. Bank, 147 
Pa. St. 140, 23 Atl. 405, 415; Brinckerhoff v. Bostwick, 99 N. Y. 185, 
1 N. E. 663; Id., 105 N. Y. 567, 12 N. E. 58; Schley v. Dixon, 24 G-a. 
273; Bank v. Bosseiux, 3 Fed. 817; Welles v. Graves, 41 Fed. 459; 
Bank v. Wade, 84 Fed. 10; Stephens v. Overstolz, 43 Fed. 771, 773. 
Indeed, if thëre is any conflict of opinion touching the power of a court 
of chancery in this respect, it arises over the circumstances that shall 
be deemed suffleient to warrant its exercise. It is doubtléss true that 
a stronger showing, by allégation and proof of the necessity for 
équitable relief, is required in some jurisdictions than in others; but 
the right of a court of equity to exercise jurisdiction in suits brought 
against direetors, when the remedy at law is, for any reason, not fully 
adéquate, cànnot be successfully denied. The truth is that the office 
and fun étions of a director are so much akin to those of a trustée that 
in many cases no substantial reason can be given for exempting di- 
rectors from that degreé of control by a court of chancery which such 
courts ordinàrily exercise bver trustées. The doctrine is well settled 
in the fédéral courts that, in those casés where the right of a court of 
equity tO afford redress for wrongful acts dépends upon the inade- 
qimey of the légal remedy, courts of equity may exercise jurisdiction, 
unless the légal remedy is "as plain, * * * practical, and efficient 
to the ends of justice and its prompt administration as the remedy in 
equity." In determining whether a suitor should be permitted to sue 
in equity, the fédéral courts hâve always attached much importance 
to the fact that the remedy in the latter forum, âa compared with the 
remedy at law; "will save timë and éxpense and a multiplicity of suits, 
and settle finally the rights of.'àli concernèd in one litigation." In 
other words; thé argument ab incbnvéijiehti is never overlooked, but 
is givën great weight. Boycè'S Ex'rs v. Gruhdy, 3 Pet. 210, 213; 
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Qelrichs v. Spain, 15 Wall. 211, 22S; Preteca v. Land-Grant Co., 4 
U. S. App. 326, 330, 1 C. C. A. 607, and 50 Fed. 674; Hayden v. Thomp- 
son, 36 IL S. App. 361, 368, 17 C. C. A. 592, and 71 Fed. 60. If thèse 
tests are applied to the case in hand, we think it may be saf ely asserted 
that the receiver is entitled, on the showing made by the bill, to in- 
voke the remédiai powers and processes of a court of chancery to re- 
dress the wrongs of which he complains. The proceeding is brought 
against 16 directors, or their personal représentatives, whose respec- 
tive terms of service were not identical, except in four cases. If the 
receiver is compelled to sue at law, numerous actions must be brought ; 
and very Hkely several separate actions would hâve to be brought 
against some of the directors, to comply strictly with the rules of pro- 
cédure at law governing the joinder of parties. It is also fair to infer 
from what is stated in the bill that the excessive loans therein com- 
plained of were inaugurated by one set of directors, and either con- 
tinued, renewed, or enlarged by another, so that a suit brought against 
any one of the directors would probably in volve an inquiry into 
the proceedings of the board of directors, and into many of the finan- 
cial transactions of the bank for the entire period during which its 
affaire are alleged to hâve been mismanaged. If the légal remedy is 
pursued, it is probable, therefore, that the receiver would flnd it nec- 
essary, in preparing his proof in numerous cases, to travel over much 
of the same ground in each case, while it is certain that the burden 
and expense of the litigation would be largely increased, and that the 
litigation itself would be needlessly prolongea and delayed. The 
right to sue in equity, however, does not dépend altogether upon the 
considérations last mentioned. One charge contained in the bill is 
that the directors on several différent occasions declared and appro- 
priated dividende, in violation of section 5204 of the Revised Statutes. 
An investigation into the merits of this charge will necessarily involve 
a critical inquiry into the flnancial condition of the bank on each of 
said occasions; and as this court held in Hayden v. Thompson. 36 
U. S. App. 361, 369, 17 C. C. A. 592, and 71 Fed. 60, that is an inquiry 
which is peculiarly appropriate to a court of chancery, since an account 
of any considérable length or intricacy cannot be stated before a jury 
with that degree of fairness and accuracy which is necessary, or at 
least désirable, in a judicial proceeding. We are led to the conclusion, 
therefore, that the légal remedy for the grievances alleged in the bill 
is neither as practical and efficient, nor as conducive to the speedy and 
correct administration of justice, as the remedy obtainable in equity. 
In the latter forum it will be possible in a single proceeding, and witîi 
much less labor and expense, to measure the responsibility of each 
director for the losses which the bank may hâve sustained in con- 
séquence of the alleged négligent and unauthorized acts of the direct- 
ors, and at the same time to adjust ail rights and equities of the direct- 
ors, as between themselves, and as between them and the receiver, 
with reasonable accuracy, and with a close approximation to exact 
justice. In a case of this character such a resuit cannot be obtained 
at law. In conclusion, on this branch of the case, it is proper to add 
that for obvious reasons courts of equity are best adapted to adjust 
controversies such as usually arise between receivers of insolvent cor- 
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porations and the directors and managers of such concerna. The 
remédiai processes of a court of chancery are of spécial utility in such 
cases, since it is usually found necessary, in the course of such proceed- 
ings, to unravel many irregular and intricate transactions, to the end 
that the responsibility for losses which hâve been sustained through 
the careless or fraudulent acts of directors or other managing officers 
may be located where it of right belongs. In a court of law there is 
always a greater probability that the guilty will escape détection, or 
that the innocent will be made to suffer for the wrongful acts of others. 
For this reason it seems évident that receivers and assignées of in- 
solvent corporations will be embarrassed and delayed in the discharge 
of their duties, that the creditors of such concerns will in many cases 
sustain loss, and that equal and exact justice will not always be done, 
if the right of such officers to invoke the remédiai powers of a court of 
cbancery in aid of the administration of the trusts that hâve been com- 
mitted to their charge is denied. The public interest theref ore seems 
to demand that the right of such officers to sue in the forum of equity 
should neither be viewed with disfavor, nor denied on slight or tech- 
nical grounds. It is sufflcient to say that in the présent case we hâve 
discovered no adéquate reasons for denyine the complainant's right to 
équitable relief. 

This disposes of the fundamental objections to the bill on which the 
appellees seem to chiefly rely, and we deem it unnecessary to consider 
other objections thereto on the présent occasion. The suit was dis- 
missed by the lower court solely on the ground that it was barred by 
limitation, and even if it is true, as has been suggested, that some allé- 
gations are not sufficiently definite and certain, the appellant should 
hâve an opportunity to remedy such defects by amendment. It is 
made elear, we think, by the averments of the : complaint, that the 
défendants, or some of them, were guilty of acts which entitle the 
receiver to recover the damagres which were thereby sustained; and, 
that fact being apparent, we will not notice on the présent appeal any 
technical defects of statement, which may be easily remedied by 
amendment. The decree of the circuit court is reversed, and the 
cause is remanded to that court for further proceedings not incon- 
sistent with this opinion. 



BEARDSLEY v. BEARDSLEY. 

(Circuit Court of Appeals, Eiglith Circuit. February 14, 1S9S.) 

No. 967. 

Tender — Conditions — Interest. 

Wliere a decree was rendered directing complainant to pay to défendant, 
or to the registry of tbe court, a certain sum, and défendant, on such payment, 
to deliver to complainant, or into the registry of the court, certain stock, 
from which decree défendant appealed to the suprême court, held, that a 
tender to defendant's soliciter of the amount of the decree, with interest, 
coupled with a demand for the Immédiate surrender of the stock, and involv- 
Ing a settlement of the pending appeal, was bad, as a conditional tender, and 
did not stop the running of interest. This would be so although nothing was 
said respecting the dismissal of the appeal, lf the effect of acceptance of the 
tender would be to préjudice the prosecution of the appeal. 



beardsley v. beardsley. 17 

8. Same— Iktebest. 

In order that a tender shall stop the running of Interest, the debtor must 
show that he has kept on hand, so as to be constantly ready and able to pay 
the amount of the tender in lawful money at any time the creditor should 
eleet to take it. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Arkansas. 

On the llth day of March, 1886, appellee, Paul F. Beardsley, began suit in 
equity against John D. Beardsley, appellant, and the Arkansas & Louisiana 
Eailway Company, in the United States circuit court for the Eastern district of 
Arkansas, the gênerai ob.iect of which was to obtain an accounting between the 
Beardsleys, and to compel the transt'er to Paul P. Beardsley of certain shares of 
stock claimed by hiin in the said railway company. This litigation resulted in a 
decree, February 24, 1887, adjudging that said Paul F. Beardsley pay to John 
D. Beardsley the sum of $7,756.29, with interest from December 24, 1886, at 
the rate of 8 per cent, per annum until paid. This decree provided that said 
sum of money could be paid to said John D. Beardsley, or into the registry of 
the court. It was also adjudged in said decree that said John D. Beardsley 
should, upon such payment, deliver to the complainant, or into the registry of the 
court, 1,704 shares, of the face value of $100 each, of the fuil-paid stock of the 
said Arkansas & Louisiana Railway Company. The decree declared that said 
John D. Beardsley should hâve a lien on said stock for the payment of said sum 
of money, and, in default of such payment within 30 days from the date of the 
decree, that said stock be advertised and sold by the master therein named. 
From this decree, John D. Beardsley, in due form, took an appeal to the su- 
prême court of the United States on the 30th day of March, 1887, and on the 
6th day of April, 18S7, gave a supersedeas bond therein, which was approved by 
the court on the 9th day of April, 1887. In this condition of the controversy, 
Paul F. Beardsley claims to hâve made on the 2ôth day of April, 1887, a tender 
to J. M. Moore, solicitor in said suit for John D. Beardsley, cf the sum of 
$7,968.30, the amount of principal, with interest on same, decreed to be paid 
by said Paul F. Beardsley to John D. Beardsley, which fact, and the légal effect 
thereof , are the principal matters in controversy in this suit. 

On October 22, 1887, pending said appeal, Paul F. Beardsley flled a supple- 
mental bill in said cause; making the St. Louis, Iron Mountain & Southern Rail- 
way Company and Jay Gould défendants. This supplemental bill, after re- 
citing the proeeedings and decree in the above-named original cause, set ont an 
agreement hypothecating the bonds of the Arkansas & Louisiana Railway Com- 
pany with the St. Louis, Iron Mountain & Southern Railway Company, by which 
the former company was to pay not less than $12,000 per year of the net earn- 
ings of the road on the indebtedness owing to the St. Louis, Iron Mountain & 
Southern Railway Company, seeured by said hypothecation. The bill aileged that 
the earnings of the Arkansas & Louisiana Railway Company for the year 1887 
amounted to more than $42,000, only $2,000 of which had been paid on said 
indebtedness of the Arkansas & Louisiana Railway Company to the St. Louis, 
Iron Mountain & Southern Railway Company, and chargea that John D. Beards- 
ley had been permitted to receive and use, and was using, the net earnings and 
ineome of the said Arkansas Railway Company, and, in disregard of said decree. 
was appropriating to his own use the earnings of the road. The bill then prayed 
for the appointment of a receiver for the said Arkansas & Louisiana Railway 
Company, to take charge of and opéra te said road under the directions of the 
court, and to take possession of ail its earnings, and, after paying the necessary 
operating expenses, to turn over the surplus to the St. Louis. Iron Mountain & 
Southern Railway Company, in aecordance with said agreement between the 
said railroads; that said receiver be empowered and directed, until ail the in- 
debtedness of the Arkansas Railway Company to the St. Louis Railway Com- 
pany be fully paid; that the said John D. Beardsley and the said Arkansas Rail- 
way Company and the said St. Louis Railway Company be enjoined from inter- 
fering with, or otherwise controlling, the said Arkansas Railway Company. It 
prayed that the master of the court be appointed to ascertain and report what 
part, and how much, of the earnings of the said Arkansas Railway Company 
had been taken by John D. Beardsley and applied to his use, or to purposes for- 
86 F.— 2 



eign to said Arkansas Eailway Company, slnce the flling of said original Mil In 
this Case, and that sâld John D. Beardsley be Compellèd to pay to said receiver 
the amount so ascertained bystich master, tbe same to be paid by such receiver 
upon the indebtedness aforesaid. The answer of John D. Beardsley therëin, 
after denying the allégations of the Mil, alleged that the railwây company was 
indebted to Mm on certain accounts, and that the money received by him was in 
payment of said indebtedness. Jày Gould ahd the said railway company an- 
swered, setting up the contract between John D. Beardsley and the Arkansas 
Eailway Company, by which 51 per cent, of the stock and bonds : of ; the Arkansas 
Eailway Company had been transferred to said Gould to secure an indebtedness 
of §109,609.57, under a construction contract of date March 7, 1887. On De- 
cember 3, 1887, the receiver was appointed, who, under the direction of the court, 
took possession of the said Arkansas 'Railway Company, with ail its properties, 
of every description, then in the hands of said John D. Bpapdsley, with further 
directions that whenever the surplus earnings and revenues of the said Arkansas 
Eailway Company, after payfng the operating expenses and; for repairs and ma- 
terials, amount to $1,000, the same shall be paid o ver by the receiver to the St. 
Louis Eailway Company, on the debt due said company from the Arkansas com- 
pany. 

On July 25,. 1889, the court referred the matter toC. B. Moore, master in 
chancery, with directions to state the ; aceount between said John D. Beardsley 
and the Arkansas Eailway Company sinee August 20, ,1880.. in the case to which 
this proceeding is suppleniental,&nà especially to ascertain what sums of money 
had been allowed or paid to John D. Beardsley by the directors of said railway 
company since the last-named date, or otberwise illegally allowed. said défendant. 
On August, 5, 1889, the niaster filed bis report. And on May. 9, 1891, the court 
rendered a decree therein, which, inter alla, adjudged that the Arkansas Eailway 
Company recover from John D. Beardsley the sum of $21,072.16, with interest 
from the 5th day of August, 1889, the date, of the master's report; that upon 
the payment by said Arkansas. Eailway Company of its debt to the St. Louis 
Railway Company, for which certain of the bonds of the said Arkansas Railway 
Company are held and pledged, as per the settlement contract between said com- 
panies of June 11* 1885, and upon the payment by Paul F. Beardsley of his in- 
debtedness to said John I). Beardsley, said John D. Beardsley, the Arkansas 
Railway Company, and the St. Louis Eailway Company should deliver to said Paul 
F. Beardsley, or his sollcitors, 80 of the 240 flrst œortgage bonds then held by the 
St. Louis Eailway Company as collatéral security as aforesaid. On the 9th day 
of May, 1891, on the application of Jones & Martin, solicitors of Paul F. Beards- 
ley, the court made an order flxing a lien ta favor of said Jones & Martin on said 
judgment for $1,164.76, which lien was on the llth day of August, 1891, trans- 
ferred by Jones & Martin to Paul F. Beardsley; and on the 9th day of Décerna 
ber, 1895, Paul F. Beardsley acknowlèdged satisfaction on the record of said 
decree in favor of Jones & Martin. On the margin of the record of the final 
decree rendered February 24, 1887, in the original cause, said Jones & Martin 
on June 2, 1891, made an entry reciting that June 2, 1891, they had filed their 
statement, claiming a lien in the original cause in their favor of $5,000 each 
for their services as solicitors, and acknowledging full satisfaction thereof. On 
the 17th of July, 1895, another indorsement was made on the record of the 
decree in the supplemental cause,, reciting that in pursuance of an agreement of 
February 23, 1892, between said Gould and John D. Beardsley, satisfaction ofr 
said judgment for $21,072.10 was acknowlèdged, subject tb the rights and inter- 
est, in same belonging to Paul F. Beardsley by virtue of an agreement between 
said Gould and Paul F. Beardsley, and, subject to the lien in favor of the said 
Jones & Martin, one-third "of this judgment is hereby assigned to said Paul F. 
Beardsley, without recourse on the Arkansas & Louisiana Eailway Company." 
And thereupon said Paul F. Beardsley acknowlèdged on the record satisfaction 
in full of one-third interest acquired by him in said decree under assigtiment 
thereof by the Arkansas Eailway Company aforesaid. The decree in the original 
cause was affirmed on said appeal to the suprême court in 1891, and thereaiiter, 
en the 3d day of August, 1891, the said Paul F. Beardsley, acting through his 
soliciter, tendered the same amount origihally tendered to said Moore, again 
requesting delivery of the said stock, to which Moore answered that he did not 
hâve the stock in his possession, but he would receive any money Paul F. 
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Beardsley had to pay, and crédit lt on the decree. After one or more of such 
Interviews, flnally, on August 7, 1891, Paul F. Beardsley's sollcitor paid over to 
said Moore, without condition, the said sum of $7,968.30, which was principal and 
interest due on the money judgment in favor of John D. Beardsley to April 25, 
1887, and which was credited by said Moore, of that date, on said Judgment. 
Shortly thereafter, on the application of said Jones & Martin, in their interven- 
tion claiming a lien on said shares of stock adjudged to Paul F. Beardsley, the 
court made an order directing said Gould and John D. Beardsley to turn over the 
same to the registry of the court, subject to its orders. The présent contention 
between the Beardsleys is as to whether or not the tender of April 25, 1887, was 
sufficient to stop the running of interest thereafter; the said John D. Beardsley 
refusing to enter satisfaction of the debt due him under the original decree un- 
less the interest accruing between the 25th day of April, 18S7, and the 7th day 
of August, 1891, amounting to about $2,657.80, was paid. Paul F. Beardsley 
instituted the présent suit August 13, 1891, alleging the tender of April 25, 1887, 
with other allégations tending to show that John D. Beardsley was not entitled 
to demand further interest after April 25, 1887, praying for a decree enjoining 
him from a threatened advertisement and sale of said shares of stock to satisfy 
said interest, and for a decree compelling the satisfaction of said judgment. On 
thé hearing of thls bill the circuit court entered a decree as prayed for in the bill, 
to reverse which John D. Beardsley prosecutes this appeal. 

J. W. House, for appellant. 

John J. Joyce (Edward H. Murphy, on brief), for appellee. 

Before SANBORN and THAYER, Circuit Judges, and PHILIPS, 
District Judge. 

PHILIPS, District Judge, after stating the case as above, delivered 
the opinion of the court. 

Had appellee in his bill disclosed on its face some of the positions 
taken in argument on this hearing, by his counsel, as to some matters 
of fact, the bill would hâve been quite vulnérable to attack for incon- 
sistency and contradiction. While the pleader may allège any num- 
ber of facts, ail tending to show that in légal effect they entitle him to 
the relief sought, yet the facts pleaded must be consistent with each 
other. If one fact stated be immediately followed by another state- 
ment wholly contradictory of the other, the pleader would, in justice 
to the adversary, be compelled to elect upon which of the two alléga- 
tions he would stand. 

The first contention of counsel for appellee is that the tender of 
April 25, 1887, was not accompanied with a demand for delivery of 
the stock to him. He then argues his cause on the theory of such 
demand having been made. In the forum of conscience he ought to 
admît the fact of a conditional tender before being heard to base an 
argument thereon; for, if such be the actual fact, it is not true 
that he made a tender of the naked payment of $7,968.30 without 
demahding a delivery of the stock. In the absence of any opinion in 
this record of the circuit court, we are not advised as to the particular 
ground upon which the decree was based. Because of the various and 
independent positions assumed in argument in justification of the 
decree, we cannot assume that the court found as a matter of fact that 
the tender of April 25, 1887, was made unconditionally. And, in 
view of ail the évidence and circumstances, we are unable to perceive 
any reasonable escape from the conclusion that the offer to pay the 
money was made to dépend upon the simultaneous delivery of the 
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stock found by the decree to belong of right to appellee. In the first 
place, it is indisputable that appellee, in order to provide money for 
this tender, arrangea therefor with one Drexler, at San Francisco, on 
the understanding between them that said stock was to be turned over 
to him as collatéral security. To this end, Drexler never put the 
money into appellee's hands, or subjected it to bis absolute control, 
but protected himself by dràwing a check for the amount on a New 
York bank, made payable to the bank at Little Eock, Ark., and sent it 
thereto, accompanied with a letter of spécial direction. So, when the 
money was drawn out of the bank to make a tender, it was not in- 
trusted to the hands of appellee; but the clerk of the bank took 
it, and accompanied Mr. Martin, appellee's soliciter, to make the 
tender. And, when the tender as made wàs refused, the money was 
returned into the bank, and Drexler's check therefor was destroyed. 
Mr. Martin's version of what occurred between him and Mr. Moore, 
appellant's soliciter, at the time of the alleged tender, is stubstantially 
as f ollows : 

"In the afternoon of that day he got C. T. Walker, clerk of the bank, to go, 
with the sum o£ $7,968.30, in legal-tender money, with him, to Moore's office, 
and told Moore that, as the solicitor of Paul F. Beardsley, he had come to make 
him a tender of said money. Moore said he wanted to put hls answer in writing, 
and that it would be, in substance, that he would accept the money, but could 
not deliver the stock. That he (Martin) then said to him that he made the 
tender of the amount under decree of the court; that he could take it, and deliver 
the stock. Moore wanted him to reduce his tender to writing, but he replied 
that no writing was uecessary, as he brought the money, with Mr. Walker, as a 
witness to the transaction. Moore replied that he was willing to accept the 
money, and hold it pendlng the appeal to the suprême court." 

Without at ail questioning that Mr. Martin acted within the ad- 
missible lines of fidelity to his client, it must be said that there was 
some refined diplomacy in his approach te Mr. Moore. His ingenuity 
to obtain the advantage of an apparent unconditional tender, while 
being sure that his client was to hâve the stock on parting with the 
money, is palpable. That the matter of the delivery of the stock was 
not only discussed between them, but must hâve first been sug- 
gested by Martin, is évident from Martin's own statement, because he 
states that Moore said he would accept the money, "but could not 
deliver the stock." Why should Moore make this response, unless it 
was understood that the tender was made on demand of the delivery of 
the stock? That the appréhension of Mr. Moore was well founded, 
that the acceptance of the money was designed by Mr. Martin to imply 
a settlement of the pending appeal, is made manifest by the statement 
then made by Martin to Moore, "that he made tender of the amount 
under decree of the court." Mr. Moore, an astute and cautious lawyer, 
alive to the inflrmity of human memory, and the liability to misooncep- 
tion of language employed in a verbal colloquy, suggested at the outset 
that he (Martin) put his tender in writing, and that he (Moore) would 
make his answer in writing. This reasonable and fair suggestion, 
Mr. Martin saw fit to décline. Mr. Moore, in order that his position 
might be made absolûtes did at the time write out his answer, as fol- 
lows: 
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"Messrs. Martin and Jones: In response to the tender hère now made by you 
of the sum of $7,966.57 in payment of the amount decreed to the défendant John 
D. Beardsley under the decree in said cause, I hereby agrée to accept and holà 
the same without préjudice to the supersedeas granted under the appeal taken 
by John D. Beardsley in said cause to the suprême court. 

"John M. Moore, 
"Attorney for Défendant J. D. Beardsley. 
"The above is my response to the tender in said cause. Mr. Martin demanded 
that I deliver the stock. I advised him I did not bave it." 

If, indeed, it was Mr. Martin's purpose to make an unconditional 
tender of the money, it would hâve been the simplest and frankest 
method of making that fact known, to hâve at once said to Mr. Moore, 
"I make you this tender, whether or not you or your client deliver 
the stock." More than this, if it was the purpose in good faith of 
Mr. Martin to pay over this money without more, the sure and cer- 
tain way was afforded him by the decree of the court, which author- 
ized the payment of the money into the court registry. Had he done 
this, ail controversy would hâve been ended as to the character and 
effect of the tender. This opportunity and right, however, the ap- 
pellee was unwilling to avail himself of, for the obvious reason that 
under his arrangement with Drexler he could not leave the money on 
deposit with the clerk of the court without putting up with Drexler, 
as collatéral security therefor, the said shares of stock. 

TJnwillmg to rest the decree upon the question of fact, that no de- 
mand was made for the delivery of the stock at the time of the tender 
of the money, counsel for appellee contends that, even if such de- 
mand was made, it was only such condition as the appellee had a right 
to insist on, as payment of the money and delivery of the stock were 
made by decree of the court interdependent or simultaneous acts, to be 
performed by the respective parties; citing in support the language of 
the court in Halpin v. Insurance Oo., 118 N. Y. 165-176, 23 N. E. 
482, 485: 

"That, where there is no dispute as to the amount of the debt, a tender may al- 
ways be restricted by such conditions as by the terms of the contract are condi- 
tions précèdent or simultaneous to the payment of the debt, or proper to be per- 
formed by the party to whoni the tender is made." 

As applied to the subject-matter under considération by the court 
therein, the above quotation may be conceded to hâve expressed a 
proper rule. But as applied to the faets in this case it is very mislead- 
ing. When this alleged. tender was made on the 25th day of April, 
1887, John D. Beardsley had taken an appeal from the decree to the 
suprême court. He had given therein a supersedeas bond, not only 
as évidence of his good faith in taking the appeal, but as ample se- 
curity and protection to the appellee for any damage sustained by 
him in conséquence of such appeal. The record shows that on such 
appeal he claimed an account against Paul F. Beardsley for over 
$16,000, and he complained that the court in its decree eut off his 
claim by over one-half. He also controverted by his appeal the right 
of Paul F. Beardsley to the amount of stock awarded him by the 
decree of the circuit court. There is nothing presented in this record 
to justify this court in impugning the good faith of John D. Beards- 
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ley in prosecutmg said appeal. He could not hâve accepted the 
money tenderedon thé 25 th day of April, 1887, on the theory of ap- 
pellee's counsel, that it carried with it, ex vi termini, a demand for 
the stock, and that its acceptance therefore would hâve been tanta- 
mount to a surrender of the stock, without abandoning the prosecu- 
tion of his appeal. Mr. Moore was right in his contention that he 
should be required to accept the money on condition only that it 
should not préjudice the appeal, for the reason that the very moment 
the fact should hâve been brought to the attention of the suprême 
court that appellee had performèd the decrèe on his part, and that ap- 
pellant had accepted its performance, the court would hâve dismissed 
the appeal. The suprême court is rigid in its adhérence to the rule 
of practice that whenever the matter appealed from has been adjusted 
between the parties, or the judgment of the lower court has been per- 
formed, thé appeal thérèafter présents only a moot case, and should 
be dismissed. Little v. Bowérs, 134 U. S. 557, 10 Sup. Ct. 620, and 
cases cited. Therefore the tendér made by appellee involved not only 
the immédiate delivery of the stock in question to the appellee, but it 
involved a surrender of appellant's right to the opinion and judgment 
of the suprême court on the matter in controversy between the 
parties. Sùch a tender was in the worst form of a conditional tender, 
denounced by ail the authorities as insufficient to stop the running 
of interest. It is the common learning of the books that the tender of 
a sum, even when the amount is not controverted, coûpled with a de- 
mand that the other party perforai some other act, or surrender some 
other right, as à condition of its acceptance, is bad, for the simple 
reason that the party making the tender "has no right to attach a pen- 
alty to the condition." Henderson v. Cass Co. (Mo. Sup.) 18 S. W. 
992; L'Hommediéu v. Dayton, 38 Féd. 926; Brown v. Gilmore, 8 
Greenl. 107; Roosevelt v. Bank, 45 Bàrb. 579. Waiving the question 
as to whether or not the rule that a tender made pendente lite, in 
order to stop the ïunning of interest, requires that the money should 
be pâid into court, should be applied to the facts of this case, there 
is another rule flrmly estàblished in the law arovèrning tenders, — 
that, in case of a tender in pais, to make it effectuai to stop accruing 
interest, thé money so tendered, or other like lawful money, should be 
kept on hand by the party pleading the tender, so that he would be 
ready and able to pay the same to the payée at any time the latter 
should elect to take it. The debtor in such case avoids the payment 
of interest. upqn the supposition that the creditor should hâve accept- 
ed the money, and that thereafter the debtor had set it apart for him, 
subject to his order, and the debtpr has thus been deprived of its use, 
and any profit therefrom. In Gyles V. Hall, 2 P. Wms. 378, it is laid 
down that: 

"To entitle the mortgagor to a discharge of the interest, it must appear that ever 
since the tender and refusai he has kept the money ready for the paying of the 
mortgagej and thatiio profit has been made Of it. That the party making the 
tender imjst be; at ail times thereafter In readiness to pay does not appear to be 
anywhere quesjtioped." . : " 

And sû= are ail the authorities. State v. Illinois Cent. R. Co., 33 
Fed. 730; Thayer v. Menkie, 86 111. 474; Shields v. Lozear, 22 N. J. 
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Eq. 451; Gray v. Angier, 62 Ga. 597; Park v. Wiley, G7 Aïa. 312; 
Slack v. Price, 1 Bibb, 274; ïtoosevelt v. Bank, 45 Barb. 579; Bissell 
v. Heyward, 95 U. S. 587. In Park v. Wiley, supra, the court said: 

"In the présent case it is apparent the tender was not kept open, nor did the 
vendee continue in readiness to pay. A part of the inoney had been borrowëd, 
and it was immediately returned to the lemler; the vendee deriving the benefit 
from its use. When a tender is relied on, the duty resting on the party making 
it is to keep the money safely,— not the identical coin or bank notes, but money 
of like kind,— so that he may produce it when required. The tender is then kept 
open, ready for the acceptance of the other party when he manifests a willing- 
ness to receive the money." 

It is too clear to admit of reasonable debate that appellee, after the 
25th day of April, 1887, to the 7th day of August, 1891, neither had 
on hand the identical money, nor any other like money. It is true, he 
stated in his déposition that he could hâve obtained the money at any 
time, but the controlling facts aflirmatively appear that the cheek 
which represented the money tendered was destroyed ; that he there- 
after had no money in bank; and he does not show that he had any 
money anywhere. On the contrary, it appears that when the court 
made the order on the intervening application of his attorneys, im- 
pounding the shares of stock to enforce the lien thereon for the fées 
of Jones & Martin, he applied to the court for a modification of this 
order, on the ground, stated by him, that he could not raise the money 
with which to make the tender of August, 1891, without the use of 
this stock as collatéral security. And, furthermore, the fact appears 
that when he obtained the money from Drexler to make the tender of 
August 7, 1891, he again pledged said stock as collatéral security 
therefor. 

The final contention of appellee is that between the 25th day of 
April, 1887, and the time of the payaient of the money, in August, 
1891, the appellant made use of the stock, which should hâve been 
turned over to appellee, and made a profit therefrom, while the ap- 
pellee suffered a loss from not having the possession and control of 
this stock. This contention is predicated on the assumption that, to 
enable the appellant to obtain from Jay Gould $51,000, he not only 
sold to Gould 51 per cent, of the stock of the Arkansas Railway Com- 
pany, but pledged the remaining 49 per cent, of said stock, and that he 
got the benefit in said transaction of the shares of stock belonging to 
appellee. The case of Cheney v. Bilby, 36 U. S. App. 720, 20 C. C. A. 
291, and 74 Fed. 52, is relied upon to support this contention. But 
we do not think that a fair analysis of the testimony touching this 
transaction bears out this contention. It is true that the entire stock 
in question was turned over to Gould's agent in said transaction, as at 
the time the said certificates of stock were not so divided up as to 
segregate 33 per cent, thereof from the mass; and, when it was so 
turned over, Gould distinctly understood that he had bought from 
John D. Beardsley, in fact, only 51 per cent, of said stock, while John 
D. Beardsley was entitled to 66J per cent. Gould at the time under- 
stood that the stock was subject to the decree of the court awarding it 
to Paul P. Beardsley, and it was in no wise essential to the completion 
of the contract of the sale of 51 per cent. This fact is supported by 
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the testimony of Gould's own agents and représentatives. On the con- 
trary, the very reverse of this proposition is made to appear conclu- 
sively by the record in this case. In the supplemental proceedings, set 
out in the statement of facts by the decree of the court, the Arkansas 
Railway Company was awarded a recovery against John D. Beardsley 
for the sum of |21,072.16, with interest from the 5th day of August, 
1889, to the date of the filing of the master's report. This sum ex- 
pressed the net earnings of the said Arkansas Eailway Company from 
the original decree in the cause to the date of the appointment of the 
receiver in the supplemental cause, — December 3, 1887. Of this sum, 
Paul F. Beardsley was entitled tp one-third, which, with interest to 
the date of payment, amounted to f 10,000 ; and this amount John D. 
Beardsley paid to him. This record further shows that from the 
period of the appointment of the receiver to the time of final payment, 
August 7, 1891, and until both the Beardsleys disposed of their inter- 
ests in the Arkansas Railway Company, the receiver paid over to 
said St. Louis Railway Company the net earnings of the road, in dis- 
charge of a debt which the Arkansas Railway Company owed it. 
This payment was made in accordance with the request of the supple- 
mental bill filed by Paul F. Beardsley. So that it does appear that 
Paul F. Beardsley in fact got the benefit of one-third of the net earn- 
ings, through the benefit to the Arkansas Railway Company, from the 
date of his purchase until August 7, 1891 ; and in this way he got, dur- 
ing the time his stock was withheld from him by the action of John 
D. Beardsley, the benefit thereof, for the simple reason that the liqui- 
dation, out of the earnings of the road, of the indebtedness of the 
Arkansas Railway Company tô the St. Louis Railway Company en- 
hanced to that estent the value of Paul F. Beardsley's shares of stock. 
Recurring to the case of Cheney v. Bilby, supra, it is well to observe 
that the facts of that case do not warrant the conclusion sought to be 
drawn therefrom by appellee, that unless it apnears in this case that 
between April 25, 1887, and August 7, 1891, Paul F. Beardsley himself 
realized interest on the money tendéred in April, 1887, no interest is 
allowable against him thereafter. An examination of the record in 
the Cheney Case shows that Wisherd, the debtor in that case, testi- 
fied: 

"I got the money at the First National Bank of Lincoln, Nebraska. The 
money was in gold. I arrangée! to hâve the money kept at that bank, and the 
bank was instructed to pay to Cheney at any time he might ask for it, and I so 
informed Russell & Holmes. On the day that the tender was made, the bank 
was instructed to pay the money to Cheney, or any one demanding it for him. 
My arrangement with the bank was to keep the money there for the use of 
Cheney at any time he might ask for it." 

It was theref ore in respect of this state of facts that the court held 
that no interest was chargeable against the debtor after the tender, 
for the reason that he had kept his tender good, and the money there- 
after at ail times was subject to the order of the creditor. As he had 
thereby lost the use of the money, it was inéquitable to charge him 
with interest. Whereas in this case Paul F. Beardsley did not keep 
the money in bank subject to the order of John D. Beardsley. And 
while John D. Beardsley did not enjoy the use of the money because 
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it was tendered on condition that he could not accept without a sur- 
render of the valuable right of appeal, and as during the time Paul F. 
Beardsley received the full beneflt of the shares of stock, which were 
to be delivered to him on the payment of the money, that principle 
of justice which says that equality is equity demands that the appel- 
lant should hâve his interest. It résulta that the decree of the circuit 
court is reversed, and the cause is remanded, with directions to va- 
cate its decree, dissolve the injunction granted tiherein, dismiss the 
bill, and tax the costs against the complainant. 



HALSEY v. GODDARD et al. 

EUIZ et al. v. SAME. 

(Circuit Court, D. Rhode Island. March 18, 1898.) 

L Construction op Trust— Conditional Rbmainder. 

Testator left his estate in trust for his daughter during her llfe, the will 
providing that at her death the trustée should convey and pay over certain 
estâtes, and the one-half part of the residue of the estate then in their hands 
to his eldest son "if he shall hâve arrived at the âge of twenty-one years, 
and hâve complied with the conditions hereinafter expressed." The condi- 
tions referred to were that he "shall, within flve years after being notified 
of my decease, hâve his permanent résidence In the United States, and adopt 
the naine of H." The will further provided: "The other half part of ail 
the rest, residue," etc., "then in the hands of said trustées, I hereby order 
and direct said trustées to pay over and convey in fee simple to the other 
children of my said daughter, living at the time of her decease." Held, that 
testator flxed the death of his daughter as the time for the division of his 
estate, and at that time a remainder will vest in her eldest son, contingent 
upon the previous performance of the conditions named, and a remainder 
will vest in the other children, absolutely without condition. 

2. Remainderb— Pbrpetuitibs— Executory Devise. 

Where, as to a devise over, a testator has expressed with clearness one 
limitation to take effect at a period far within the lawful limits, it will be 
held good as a remainder, though an alternative disposition be objectionable 
as an executory devise, on the ground of remoteness. 

8. Equitv Pleadings — Alternative Relief — Multifariousness. 

A bill is not multifarious because it allèges two alternative grounds upon 
which complainants may be entitled to an estate; nor because some of the 
défendants may not be interested in ail the questions that may arise in the 
suit. 

Coudert Bros, and Edwards & Angell, for complainants. 
Hayes, Wright, Ives, Tillinghast, Smith & Tillinghast, for défend- 
ants. 

BBOWN, District Judge. The various demurrers to thèse bills in 
equity hâve been argued together. The chief question is: Are the 
trusts declared by the will of Thomas Lloyd Halsey, under which the 
complainants claim a conveyance from the trustées, invalid for viola- 
tion of the rule against perpetuities? The complainants rely upon the 
f ollowing provisions of the will : 

"At the decease of my said daughter, Maria Louisa Andréa Del Valle (or 
De Valle), if she shall hâve left lawful maie issue, I hereby order and direct said 
trustées to pay over and convey in fee simple to the eldest son of my said daugh- 
ter living at the time of her decease, if he shall hâve arrived at the âge of twen- 
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ty-one years; and hâve çoïnplièd with the conditions hereinafter expressed, my 
said eatate in Seejionk, çalled 'Hauteriye,' my mansion estate In Providence, 
fôrmerly the résidence of my ;fàth'er, and one-half part of ail the rèst, residue, 
and remainder of the rèàl estate aiïd Personal property then in their hands and 
possession as trustées." "But, if the eldest son of mysaid dàughter living at 
the time of her decease sbail not at that time hâve arrived at the âge of twenty- 
one years, then so much, of ithe rents, ln'come, and profits of the said described 
estâtes and property shall bé paid over to him during his minority, hy said 
trustées, as thèy shall thlnk proper for his support, and the estâtes and property, 
with the incirease thereof, If any, be paid over and conveyedto him as aforesaid 
when he shall hâve arrived at the âge of . ,twenty-one years" ; "The other half 
part of ail the rest, residue, and remainder of the real estate and Personal prop- 
erty then in the hands and possession of said trustées I hereby order and direct 
said trustées to pay over and convey in fée simple to the other children of my 
said dàughter, living at the time of her decease, to be divided among them 
equally, share and share alite." 

The conditions with which the eldest son must comply, and upon 
which the resppndents base their contention against the validity of 
the trusts, are f ound in the f ollowing clause of the will : 

"Provided; however (as it is my earnest wish and intention that the eldest 
son or other child or children of my said: dàughter, to whom the said estate called 
'Hauterive,' the mansion estate, and the one-half part of the remainder of 
the real estate and personal property shall be finally paid over and conveyed by 
said trustées, as aforesaid, shall réside in the United States, and adopt and use 
the name of Halsey), the said two estâtes and half part of remaining property 
shall not be finally paid over and conveyed by said trustées to the maie or fe- 
male issue of my said dàughter as in this my will before provided, unless such 
child or children of my said dàughter, to whom the saine would be paid over 
and conveyed according to the provisions, of this my will, shall, within five years 
after being duly notified of my decease, hâve his, her, or their permanent rési- 
dence in the United States, and adopt and use the name of Halsey." 

The bill of Pedro Del Valle Halsey allèges that the life estate of 
the testator's dàughter, Maria Lôuisa Del Valle, tenninated by her 
decease, on July 29, 1895; that the complainant is her eldest son, and 
was. at her decease more than 21 years old;, that the testator died in 
February, 1855; that within five years of notification of the death of 
the testator, to wit, in 1855, he established his permanent résidence in 
the United States, and adopted the name of Halsey. It is thus ap- 
parent that the estate which the complainant, Pedro Del Valle Halsey, 
seeks to establish, vested in him, if at ail, within the lawful limits, 
since his right must hâve existed immediately upon the decease of his 
mother. It is contended, however, by the respondents that the testa- 
tor intended and provided by his will that the estate should remain in 
the hands of the trustées until the complète performance of the condi- 
tions ; that the point of time when the conditions begin to run is that 
when the eldest son surviving Mrs. Del Valle "is duly notified" of the 
testator's decease; and that the notification is a condition that, by the 
ternis of the will, need not necessarily be performed within the period 
of 21 years after the death of Mrs. Del Valle. It is further claimed 
that thèse conditions attach also to the gif t of "the other half part" to 
the "other children," and that, in conséquence, the sisters of Pedro, 
who by their bill claim the other. half, hâve no title undei- the will. 

We wilL for convenience, çonsidér ûrst whether any condition at- 
taches to the gift to the "other" or the second half of the residue. The 
argument upon this branch of the case is that the "other children" 
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cannot be ascertained, or may not be ascertained, until it is determined 
who shall receive the flrst half; in short, that the words "other chil- 
dren'' mean the children other than the one who shall receive the flrst 
half of the residue. This is an assumption and a clear perversion of 
the language of the will. It attributes to the testator, not the inten- 
tion that he has clearly expressed, but an intention that contradicts his 
expression. The "other children" are the children other than the 
eldest son living at her deceaae. This must be ascertained at the 
moment of her death. The conditions as to change of résidence and 
name relate exclusively by their express ternis to the estâtes known as 
"ïïauterive" and the "Mansion Estate," and to the flrst half of the resi- 
due. The gift to the children other than the eldest son is absolutely 
without conditions, and vested immediately upon the decease of their 
mother. 

The next question is, does the limitation to the eldest son violate the 
rule against perpetuities? The language of the limitation is used with 
précision and clearness. The gift to him is at the decease of his 
mother "if he shall hâve arrived at the âge of twenty-one years, and 
hâve complied with the conditions." Furthermore, we flnd later thè 
description of the property, one-half of which to be conveyed is the 
residue "then in their hands and possession as trustées." The word 
then relates, undoubtedly, to the time of the decease of the mother. 
We flnd also that the other half of the property, which is to be conveyed 
to the other children (by which, as we hâve said, is clearly meant chil- 
dren other than the eldest son living at the mother's decease), is to be 
conveyed to them immediately upon the decease of their mother. The 
testator has thus fixed the death of his daughter as the time for the 
■division of his estate; for at that time it will necessarily be determined 
who are the children other than the eldest living son, and a remainder 
will at once vest in thèse children. A like remainder will vest in the 
eldest son, contingent, however, by the express terms of the will, upon 
the previous performance of the conditions as to résidence and change 
of name. 

It is argued that the eldest son may be entitled to claim the estate 
upon compliance with the conditions within 5 years of the receipt by 
Mm of notification of the testator's death, though such compliance 
occur more than 21 years after his mother's decease. If, upon a proper 
construction of the will, such au intention can be attributed to the 
testator, which is at least doubtful, it would not follow that the ex- 
press limitation contained in the clause above quoted would be nulli- 
fied. If we found that the testator so intended, it would simply resuit 
in holding that the testator had provided a further and distinctive al- 
ternative upon which the eldest son might take. The invalidity of 
this subséquent provision would not attach to a previous, distinct, 
separable, independent; and lawful limitation. When a devise over 
includes two contingencies, which are in their nature divisible, and 
one of which can operate as a remainder, they may be divided, even 
though included in one expression. Evers v. Challis, 7 H. L. Cas. 405. 

In the présent case, however, the testator has expressed with clear- 
ness one limiiation, to take effect at a period far within the lawful 
-limita. This must be held good as a remainder, though an alterna- 
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tive disposition might be objectionable as an executory devise on the 
ground of remoteness. Furthermore, we may adopt the language of 
the complainant's brief : 

"The words are not 'if he shall comply,' or 'when he compiles,' but 'if he- 
Bhall hâve complied.' By thus uslng the future perfect instead of the future 
tense, the testator has indicated in the plainest manner that he intended na 
interval to elapse between the estate to the mother and the estate to the eldest 
son. To construe thèse conditions in such manner as to allow such an interval 
would be to violate the elementary principle that a limitation which can be con- 
strued as a contingent remainder must be so construed, and not as an executory 
devise. 'The law will not construe a limitation In a will into an executory 
devise when it can take effect as a remainder.' Per Swayne, J., Doe v. Consi- 
dine, 6 Wall. 458 (see page 475). Where the contingent estate may, in the 
nature of its original limitation, take effect during or by the time of the déter- 
mination of the particular estate (supposlng that particular estate to take place), 
the possibility or probability of its not doing so, in the common course of things, 
or from its relation to other limitations interposed by the testator, will not take 
it out of the gênerai rule that dénies the construction of an executory devise to 
a limitation that may take effect as a remainder." "Therefore the flrst limita- 
tion to the eldest son of Mrs. Del Valle, contained in this paragraph of the will, 
rs a contingent remainder, so limited that it must vest, if at ail, at the instant 
of the death of the life tenant. And, in the event which bappened ,— the death 
of the life tenant, leaving an eldest son, who had then attained the âge of 
twenty-one years, and complied with the conditions of the will,— it did so vest." 

Looking at the practical situation resulting from the foregoing 
conclusions as to the validity of the trusts, we find that the bill of 
Pedro Del Valle Halsey, assuming, as we must on demurrer, the truth 
of the allégations as to his performance of the conditions as to name 
and résidence, asserts a valid title to Hauterive, the Mansion estate, 
and the first half of the residue, with the accumulations; that the bill 
of SilYio Mones Euiz et al. asserts a valid title to the other half part 
of the residue, with accumulations. This last bill, however, does not 
aver that Pedro Del Valle Halsey performed the conditions, but re- 
quires proof thereof. The prayers for alternative relief, therefore, 
are, of conséquence, only in case Pedro Del Valle Halsey shali fail to 
establish his performance of the conditions. We will consider, how- 
ever, the effect of the allégations that the complainants are heirs at 
law, and their prayers for alternative relief. 

It seems clear that a bill may state the facts, and properly ask relief 
in the alternative, according to the conclusions of law that the court 
may draw. Fost. Fed. Prac. (2d Ed.) § 70; Shields v. Barrow, 17 How. 
130. Furthermore, in Stephens v. McCargo. 9 Wheat. 502, Chief Jus- 
tice Marshall said: "But we know of no principle which shall prevent 
a person claiming the same property by différent titles from asserting 
ail his titles in the same bill." See, also, Gaines v. Chew, 2 How. 619. 
There îs certainly no inconsistency in the allégations that Pedro Del 
Valle Halsey is the person named in the will ; that he took up his rési- 
dence and changed his name in aécordance with the conditions of the 
will; and the further allégation that he and his sisters are heirs at 
law of the testator. The truth of one of thèse allégations of fact does 
not in the least tend to establish the falsity of the others. Surely, if 
one is both sole devisee and sole heir at law, he may assert both titles 
against one who asserts a claim as heir at law adversely to the will. 
"It is no objection to a bill in equity that it has what is called a double 
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aspect; that is, asking one relief, and failing that, upon the facts 
stated, another relief." Chaffin v. Hull, 39 Fed. 887. 

It seems clear that the bills are not multifarious for the reason that 
they allège two alternative grounds upon which thë complainants may 
be entitled; nor because sonie of the défendants may not be interested 
in ail the questions that may arise in the suit. Ail of the demurrers 
hâve raised the substantial questions as to the validity of the trusts, 
and none of the parties has sought to be relieved of the trial of thèse 
questions; but, on the contrary, the briefs hâve urged that "it will be 
thus seen that the court on thèse demurrers must décide the validity of 
the trusts." Upon the défendants' brief it is stated : 

"The bills will therefore be considered in the light of the one ground of relief 
distinctly averred by the complainants; and the ground of relief only hypothet- 
ically stated will be disregarded. The case well stated in each bill rests on the 
validity of the trusts of the will of Mr. Thomas Lloyd Halsey; and, those trusts 
being void, the demurrers resting on that ground coter the entire bill in each 
ease." 

The demurring parties having thus asserted their interest in the 
question of the validity of the trusts, they must be held to hâve a like 
interest in the question of whether Pedro Del Valle Halsey has per- 
formed the conditions as to name and résidence, and, if he fail to estab- 
lish this, in the further question as to whether the subséquent limita- 
tions in favor of the femalô issue are valid (a décision of which ques- 
tion is reserved), and also in the question as to whether the children 
of the testator's daughter, Maria Louisa Andréa Del Valle, are the 
testator's heirs at law, as wéll as in the other questions in the case. 
[f there is inconsistency, it arises, not f rom the complainants' alléga- 
tions of alternative titles, but because the défendants hâve treated the 
bills as sufflciently stating the défendants' interest in the question of 
the validity of the trusts, and as insufflciently stating their interest in 
the question whether the complainants are heirs at law. If interested 
in the ârst aspect of the bills, they are obviously also interested in the 
second aspect. Considering the large number of persons concerned 
in the questions still remaining in the case, the adverse titles set up 
in the cross bills and answers, and the multiplicity of suits that would 
arise if thèse complainants and the trustées were compelled to litigate 
this matter piecemeal with the various claimants, also the fact that 
the substantial questions are few, and the further fact that no défend- 
ant whose interest was sufficient to lead him to contest the validity 
of the trusts could now be benefited by a division of the controversy, I 
am of the opinion that the scope of the bills is entirely proper and in 
accordance with the principles of équitable relief. 

As was said by Brewer, J., in Hyman v. Wheeler, 33 Fed. 629, 631 : 

"Neither can it be said that there is no equity in the bill. Equity discounte- 
nances a multiplicity of suits. That is one of the grounds of Its jurisdiction. 
And it aims, by restraining a multiplicity of suits, to give to the owner of the 
property the bénéficiai enjoyment of it, and to enable him to get the beneflt of 
its ownership, rather than waste It in many and diverse suits. * * * In ail 
equity cases we ought to go to the substance of things as far as possible." 

Justice Harlan, in Sheldon v. Packet Co., 8 Fed. 769, said: 

"As a gênerai rule, the court will not eompel parties to incur the expensé, vex- 
ation, and delay of several suits, where the transactions constituting the sub- 
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jects of the litlgatîon, or out of which the litigation arises, are so cpnnected by 
their clrcumstances as to render it proper and convenîent that they shôuld be 
examined in the same suit, and full relief given by one comprehensive decree. 
A différent rule would often prove to be both oppressive and mischievous, and 
could resuit in no possible benefit to any litigant, whose object was not simply 
to harass his adversary, but to ascertain what were his just légal rights." 

Looking at the substance of this case, it is obvious that the rights of 
ail the parties can most convenieiitly be tried in one litigation, and that 
the alleged inconveniences of so dping are largely fictitious, and of no 
practical importance. 

The demurrers will be overruled. 



LONDON & SAN FRANCISCO BANK, Limited, v. CITY OF OAKLAND et al. 

(Circuit Court, N. D. California. March 14, 1898.) 

No. 12,190. 

1. Dedication op Stbbbt — Filing op Map — Obdinattoe op AteEPTANCE. 

A map of a town in California was sworn to by the owners of the land 
August 3, 1853. A deed of partition among the owners was executed Au- 
gust 15th, making express référence to the map; and an ordinance was 
passed August 27th, declaring the' streets laid down and described on the 
map public stréets and highways. The map was flled for record September 
2d following. Held, that the acceptance took eflect and the dedication be- 
came complète immedia|tely on the fllhig of the map. 

2. Same— Adtkbse Possession— NoNnapR. 

That only a portion of a Street which has been dedicated and accepted as a 
public street is opened up does not devest or impair tne right of the public 
to open and use the remainihg parts whenever the exigencies of public travel 
and wants require it. 
8. Same. 

It being a rule of property in California that title cannot be acquired to 
public property by adverse possession, the right of a city to open up a street 
once dedicated and accepted is not impaired by the fact that it has been 
fenced for about 40 years, and occupied as a résidence the greater part of the 
time, and that valuable buildings^ hâve been erected upon it. 

Suit in equity to enjoin the city of Oakland and its offlcers from 
entering upon the lands of the compiainant, and from using, or at- 
tempting to . use, the same as a public street, and to quiet the title of 
the compiainant to the land as âgainst the défendants. Upon the flling 
of the bill, an order to show cause was issued, and a temporary re- 
straïning order granted, which was subsequently continued until the 
final disposition of the case. 

Page, McCutchen & Eells, for compiainant. , 
J, K. Piersol and W. A. Dow, for défendants. 

MORKOW, Circuit Judge. This is a suit in .. equity, brought to 
enjoin the city of Oakland and its offlcers from entering upon the land 
of the compiainant, and from using> or attempting to ase, the same as a 
public street, and to quiet thè'titlé of the compiainant to the said land 
as against the défendants. Ùpon the filing of the bill, an order to 
show cause was issued, and à temporary restraining' order granted. 
The order, upon the hearing, was continued in force by consent until 
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the final disposition of thé siijt. The défendants ihterposëd a sworn 
answer, to which the complainant filed its replication. Thè principal 
facts in controversy hâve been stipulated between the parties.. Some 
additional testimony was, however, introdùced on behalf of the défend- 
ants. The stipulation of facts is as f ollows : 

"That complainant was incorporated, as averred in its bill. That the,. map 
mentioned in respondents' answer was filed and recorded by the persons from 
whom complainant deraigns tîtle, and who were the owners in common of a 
tract of land embracing the , land in controversy and the other lands shown 
on said map, on September 2, 1853; and that the copy attached to the an- 
swer, and marked 'Exhibit A,' is a full, true, and correct copy of said map. 
That the Rancho De San Antonio was granted by the Spanish govemor of 
California, iii 1820, to bne Luis Peralta, who divided it among his sons, to 
one of whom, Vicente Peralta, ne allotted the land bounded on the west by 
the Bay pf San Francisco, on the south and east by the Estuary of San 
Antonio (designated on, the Kellersberger map as 'Bay of Contra Costa' and 
'Bayou'), and on thè north by a Une extending from the Bay of San Francisco 
to said éstuary, and lying north of the most northern tier of blocks shown on 
said Kellersberger's map. .That the claim of Vicente Peralta to said land was 
conflrmed in 1854 by the board of commissionérs âppointed by act of congréss 
to inquirë into California land grants of Spanish or J^îexican origin; and, on 
appeal to the United States district court, said confirmation was affimied in 
1855, and the suprême court of the United States, in U. S. v. Peralta, 19 How. 
343, afflrmed said décision, and patent accordingly has issued from the United 
States conveying and conflrming said lands to the successors in interest ôt 
Vicente Peralta. That, at the date of filing said Kellersberger map, tbe owners 
signing the same (who hâve succeeded to ail the rights of Vicente Peralta in ail 
said lands so allotted to him) owned a tract of land embracing ail the lands laid 
off in blocks by the Kellersberger map, and ail the land surrounding the portion 
so subdivided into blocks, and extending therefrom to said exterior boundaries 
of the Vicente Peralta allotment. That said exterior strip or margin was not 
partitioned by said partition deed, but remained in undivided and common own- 
ership for upward of ten years thereaf ter, Unless the court shall hold that the 
premises in controversy were dedicated by said map to the public as a portion 
of Fallon street. That said map was made by said owners for the purpose of 
a partition and allotment of the blocks thereon laid down amongst theniselves; 
and on the said 15th day of August, 1853, simultaneously with the filing of said 
map for record, said owners made partition of said blocks, allotting the same 
amongst theniselves by the numbers and désignations of the various blocks 
"thereof as laid down, nuinbered and designated upon said map, and executed 
amongst themselves reciprocally a deed of partition whereby block 166 (but not 
the lands in controversy) was allotted and conveyed in severalty to John C. 
Hays and John Caperton, two of said owners; and the title of the complainant 
in this suit to the land in controversy is derived from said tenants in common 
by conveyançes executed by them subsequently to said partition deed. The title 
to said block 1C6 is vested in other persons, not parties to this action, who hold 
the same under conveyançes executed by said Hays and Caperton. That, after 
said partition was made, the respective parties tbereto sold and conveyed the 
lands in their respective allotments to various persons, and from time to time 
describing the parcels in the conveyançes executed by them by the numbers aud 
descriptions thereof as shown upon said map, and referring to said map by its 
title of 'Kellersberger's Map of Oakland' for particillarity of description. Tnat 
about the year 1855, and at ail times since, the land in controversy in this action 
was and is inclosed by substantial fence, and since 1858 it has been occupied as 
a résidence. That the land claimed by respondents' answer to be a portion of 
Fallon street adjacent to complainant's property has never been actually opened 
or used as a street, but that other portions of Fallon street, to wit, from Sixth 
street to Eighth street, inclusive, hâve been for many years so opened and used 
by the public under the dedication made by the deed of partition and the said 
map. That the premises are now improved as stated in complainant's com- 
plaint, and are of the value therein stated. That the board of trustées of the 
town oï Oakland, on thé 27th day of August, 1853, passed and adopted an ordi- 
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nance of whlch a copy ls hereto annexed, marked 'Exhibit B.' That the streets 
running north and south, as laid down on sâïd map, including Fallon street, are 
80 feet wide; but the complàinant does not admit the respondents' contention 
that by the facts hereinbefore set forth, or by any other facts, Fallon street 
extends further north than Tenth street." 

The ordinance declaring the streets in the town of Oakland public 
highways reads as follows: 

"The board of trustées of the town ôf Oakïând do ordain and résolve as fol- 
lows: . 

"Section 1. The following streets in thé town of Oakland, as laid down 
and described on Kellersberger's map , of Oakland, are hereby declared public 
streets and highways, to wit: West street, Brush street, Castro street, Grove 
street, Jefferson street, Clay street, Washington street, Broadway, Franklin 
street, Webster street, Barrison street, Alliée street, Jackson street, Julià street 
& Oak street. Said streets are 80 feet wide, except Broadway, which is one 
hundred and ten feet wide, and ail run in direct Une frôm high-water mark to 
a Une two hundred feet north of the northem Une of 13th street; * * * also 
so much of First or Front street and sb mueh of Fallon street as are above 
high-water mark. 

"Sec. 2. It shall not be lawf ul for any person to fence across said streets, or 
to erect buildings therein, or in any way to obstruct the free passage of said 
streets, or of any one of them. Any violation of this' ordinance shall be pun- 
ished by fine of," etc. ' 

"Sec. 3. It shall be the duty of the marshal to remove any and ail obstructions 
placed in the streets contrary to the provisions of this ordinance, and for this 
purpose he may proceed withoùt warrant or process to remove the same. 

"Passed August 27th, 1853. 

"[Signed] A. W. Barrell, Président of Boârd of Trustées. 

"[Signed] A. ; S. Hurlbutt, Clerk of the Board of Trustées." 

The map known and designated as the "Kellersberger Map of Oak- 
land" was introduced in évidence. As stated in the stipulation of 
facts, it was filed and recorded on September 2, 1853, and it was testi- 
fied at the hearing that it had always been considered as the officiai 
map of Oaldand. It shows blocks and streets regularly laid out, the 
blocks being systematically numbered, and the streets properly named 
and designated- The deed of partition executed August 15, 1853, 
makes express référence to this map; and, as the stipulation shows, 
"said map was made by said ownërs'for the purpose of à partition and 
allotment of thé blocks thereon laid down amongst theniselves." That 
the flling and recording of this map amounted to a dedication of the 
streets laid out and designated on the map, and that this dedication 
became irrévocable when accepted by the proper public authorities, is 
well settled. Irwin v. Dixion, 9 How. 12 ; City of Cincinnati v. White, 
6 Pet. 431; Barclay v. Howell, Id. 498; New Orléans y. U. S., 10 Pet. 
662, 714; Grogan v. Town of Havward, 4 Fed. 161; Simplot v. Rail- 
way Co., 16 Fed. 350; Gregory v. City of Lincoln, 13 Neb. 352, 14 
N. W. 423; Hurley v. Boom Co., 34 Minn. 143, 24 N. W. 917; Hanson 
v. Eastman, 21 Minn. 509; Warden v. Blakley, 32 Wis. 690; Rowan's 
Ex'rs v. Town of Portland, 8 B. Mon. 232, 238; Yates v. Judd, 18 
Wis. 126; People v. Reed, 81 Cal. 70, 22 Pac. 474, and cases there 
cited; 2 Dill. Mun. Corp. (2d Ed.) p. 606, and cases there cited; Elliott, 
Boads & S. p. 111 et seq.; 5 Am. & Eng. Enc. Law, p. 407, and cases 
there collated. 

It is objected that there was no valid acceptance, for the reason that 
the ordinance of August 27, 1853, declaring the streets laid down and 
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described on the Kellersberger map of Oakland as public streets and 
highways, is not suffldently spécifie. This objection is clearly unten- 
able. A comparison of the streets as laid down and described on the 
map referred to will be found to agrée exactly with the streets named 
and designated in the ordinance. 

It is further contended that the fact that the ordinance was passed 
on August 27, 1853, while the map itself was not filed and recorded 
until September 2, 1853, some five days subséquent, is a fatal defect 
to a valid acceptance. This objection also is untenable. The deed 
of partition, which made express référence to the Kellersberger map, 
was executed and filed for record on August 15, 1853. The map had 
evidently been made previously, for it was sworn to on August 3, 
1853. The map was therefore in existence when the deed of parti- 
tion was filed for record. It was actually filed for record in the 
county recorder's office on September 2, 1853, only five days after the 
resolution declaring the streets laid down in the map to be public streets 
was passed. The moment the map was filed for record, the dedication 
became complète, and the acceptance took effect. That the complain- 
ant was not prejudiced in any rights then held by it to the land in 
question by this order of the proceedings is plain. 

The property in dispute is situated on what is claimed by the city 
of Oakland to be the continuation of Fallon street. Generally de- 
scribed, it may be said to be that portion of Fallon street opposite the 
north half of block 166. It is more particularly described in the bill 
as beginning at a point on the southeasterlv line of Twelfth street dis- 
tant thereon 300 feet easterly from the southeast corner of Twelfth 
street and Oak street; running thence easterly, along said southerly 
line of Twelfth street, 85 feet; thence, at à right angle, southerly 100 
feet; thence, at a right angle, westerly 85 feet; and thence, at a right 
angle, northerly 100 feet, to the point of beginning. It is contended by 
the city of Oakland that this land, excepting about 5 feet of the east- 
erly part thereof fronting on Twelfth street. and extending of equal 
width southerly 100 feet, was dedicated to the public use as being a 
part of Fallon street, and was accepted as such by the resolution 
contained in the ordinance of August 27, 1853. It will be observed 
from a reading of the resolution that "so much of Fallon street" as is 
"abôve high-water mark" is declared to be a public street. An exam- 
ination of the Kellersberger map shows that Fallon street is the high- 
way nearest or next to the creek designated on the map by the name 
of "Bayou"; hence the wording of the resolution declaring it a public 
street. That the property in controversy was and is now aboyé high- 
water mark is abundantly established by the testimony of the wit- 
nesses introduced on the part of the défendants, as well as by the fact 
that the bill itself shows that the land is 85 feet wide, and contains a 
house and other improvements. The width of the streets, as fixed by 
the ordinance, is 80 feet, with the exception of Broadway, which 
is fixed at 110 feet. The stipulation of facts also shows that Fallon 
street from Sixth to Eighth streets has been used for many years as a 
public street. It is conceded by the complainant, in the stipulation 
of facts, that Fallon street extends to Tenth street. The property in 
dispute lies between Eleventh and Twelfth streets. It further appears 
86 F.— 3 
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that the land in controversy had never been opeined up or used as a 
public street -, bût that it was fenced in about 1855, and bas been occu- 
pied as a résidence since 1858. The buildings, and other improve^ 
taents are claimed to be of the présent value of at least f 2,500. ,-.■., 

The f act that, by the stipulation, it is admitted that a portion of 
Fallon street was opened upândactually used as a public street, mili- 
tâtes, in my opinion, very strongly against the claim of the complain- 
ant that the land in controversy, which, as the map shows; lies in .the 
direct line of a continuation of Fallon street, was never dedicated 
as a public street. The fact that only a portion of Fallon street was 
opened up and used as a public street does not devest or impair the 
right of the public to open up and use the remaining portion of the 
land, dedicated and accepted as a public street, whenever the exigen- 
cies of the public travel and wants.require it. Barclay v. Howell, 6 
Pet. 498, 505 ; City of Boston v. Lecraw, 17 How. 431 ; Potomac Steam- 
boat Co. v. Uppef Potomac Steambtiat Go., 109 U. S. 672, 684, 3 Sup. 
Ct. 445, and 4 Sup. Ct. 15; Coffin v.Oity of Portland, 27 Fed. 412, 420; 
Coffln v. Œty of Portland (Or.) 17 Pac. 580; Rowan's Ex'rs v. Town 
of Portland,, supra; Grogan v. Town of Hayward, supra; Town of 
Derby v. Alling, 40 Conn. 410; Heitz t. City of St. Louis (Mo. Sup,) 
19 S. W. 735, vAs was said by, Judge Deady in Coffln v. City of Port- 
land, supra : ^The right to the uâe, once admitted, is not affected by it." 

An examination ofthe map itself shows the necessity of an unob- 
structed highway to Twelfth street. Almost at the jonction of Fallon 
and Twelfth streets, assuming that Fallon street were f ully opened 
up, is the Twelfth Street Bridge, which affords the means of crossing 
the "Bayou>" so called, at that time. This bridge was in existence 
in 1853, when the partition ofthe land was made and the Kellers^ 
berger map ifiled for record. Opèning up Fallon street ibetween Elev- 
enth and, Twelfth streets, thereby, passing oyer the land in dispute, 
would give the public traveling up (northward) on: Fallon street a direct 
access to this bridge; otherwise, : it would be necessary to go up Oak 
street, one block further away, As the land in; controversy is a part 
of Fallon street, as the same is delineated on the KLellersberger map, 
and I find it has been dedicated and accepted as such, it follows that 
the complainant is a mère trespasser, and has no remedy or redress 
against aie threatened actsof the public officiais ,of the city of Oakland 
in removing the improvements thereon, and clearingthe land for apub- 
lic street, unless it may be that the public is estopped, by some act or 
failure to ac^ from asserting its title, held in trust for public pur- 
poses, to the land. As shown by the stipulation offacts, the com- 
plainant deraigns its title from the several tenants in common, who 
partitioned the land with express référence to the Kellersberger map. 
When title was acquired to this particular pièce of land does nôt 
clearly appear; but it does appear that no a.ttempt was made by the 
public authorities to open up and use the land as a public street until 
1894, when a notice was sent by the public officiais of the city of Oak- 
land to clear the. land, and remove the buildings and improvements 
thereon. As stated, the land was dedicated in 1853, and the first at- 
tempt, so far as the évidence shows, to open, up and, use as a street the 
îand in controversy, was made in 1894, some 41 years later. In view 
of the fact that the land was fenced in about 1855, and that it has been 
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occupied as a résidence since 1858, buildings and improvements of con- 
sidérable value having been meanwhile erected, a strong equity would 
seem to arise in favor of the complainant, and give weight to the view 
that the city of Oakland had lost its right to the land by the adverse 
possession of the complainant. But, whatever may be the rule of 
décision in other states on this f eature of the case, it is the well-settled 
law of the state of California, repeatedly so declared by its suprême 
court, that a title cannot be acquired to public property by adverse pos- 
session. Hoadley v. San Francisco, 50 Cal. 265; People v. Pope, 53 
Cal. 437; City of Visalia v. Jacob, 65 Cal. 434, 4 Pac. 433 ; San Leandro 
v. Le Breton, 72 Cal. 170, 13 Pac. 405. Thèse décisions, declaring, 
as they do, a settled rule of property in this state, are conclusive on 
this court. Grogan v. Town of Hayward, supra; Kowalski v. Railway 
Co., 84 Ped. 586. See, also, Elliott, Roads & S. p. 660. 

On the whole of the case, I conclude that, while the equity in favor 
of the complainant's right to the land in controversy may be very strong 
by virtue of the long nonuser by the city of Oakland of it for publio 
purposes, still it is not sufflciently potent to justify this court in over- 
riding the well-settled rules of property declared by the suprême court 
of this state. The complainant's position may be an unfortunate one, 
but the stability and secùrity of the public rights are deserving of no 
less considération. The bill will therefore be dismissed, with costs in 
favor of the défendants, and the restraining order will be discharged; 
and it is so ordered. 



CENTRAL TRTJST CO. OP NEW YORK v. WORCESTER CYCLE MFG. CO. 

(Circuit Court, D. Connecticut. March 15, 1898.) 
1. Mortoage Fobeclosubes— Inventions — Mortgagor' s Trustée in Insol- 

VENCY. 

A trustée In insolvency of a mortgagor corporation, who is appointed af ter 
institution of foreclosure proceedings and after the corporation has answered 
admitting the allégations of the bill, is not entitled to intervene and file an 
answer except in the place of the corporation and as representing its rights 
al one; nor can he apply for the rerooval of a receiver appointed in tne fore- 
closure proceedings except in the right of the défendant Company. 
8. Same — Application for Possession op Property. 

Such a trustée, if he claims a surrender of Personal or mixed property held 
by a receiver appointed in the foreclosure proceedings, to whom it was vol- 
untarlly surrendered by the mortgagor, can assert no greater right to pos- 
session thereof than he would hâve had as against the mortgagee in pos- 
session if the property had been surrendered to him instead of to the receiver. 
For the purposes of such an application, the receiver's possession is the pos- 
session of the mortgagee. 

S. Same— Rights op Creditors. 

Creditors of an insolvent mortgagor company which has surrendered Per- 
sonal property to a receiver appointed in foreclosure proceedings cannot inter- 
vene and become parties in order to assert superior rights thereto, but may 
be heard at the proper time on the question of superior right. 

0. Walter Artz, for receiver. 

Butler, Notman, Joline & Mynderse and Michael H. Cardozo, for 
complainant. 
Parkins & Jackson, for Nash and others, intervening creditors. 
Seymour G. Loomis, for Goodrich and others, intervening creditors. 
A. L. Teele, for» Gilliam Mfg. Cq. and others, intervening creditors. 
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TOWNSEND, District Judge. This is a suit to foreclosë a mort- 
gage made bj the Worcester Cycle Company, a Connecticut corpo- 
ration, to the Central Trust Company of New York, as trustée, to 
secure an issue of bonds, the mortgage purporting to cover real es- 
tate and Personal property situated in Massachusetts and Connecti- 
cut. The mortgage trustée and the mortgagor company are the only 
parties to the bill. The bill was filed in June, 1897, and thereupon, 
on motion of the complainant, and with the cousent of the défend- 
ant, the court appointed a receiver of the mortgaged property. The 
défendant company answered admitting the allégations of the bill to 
be true. On November 15, 1897, Charles C. Goodrich, trustée, filed 
his pétition showing that on November 5, 1897, he was appointed 
trustée in insolvency of the défendant company and had qualified as 
such; showing, also, facts upon which he claims the mortgage to be 
invalid with respect to personal property as against creditors. The 
petitioner also claims that the mortgage was not ripe for foreclosure 
when the suit was begun. He prays that the order appointing the 
receiver be wholly vacated and set aside, in so far as the same ap- 
plies to personal and mixed property at Middletown ; that the receiv- 
er be directed to account to the petitioner for the said personal and 
mixed property; that the petitioner be permitted to intervene in 
this suit and make and file his answer ; and that, pending the joinder 
of issue with him, the complainant be enjoined from applying for a 
judgment or decree of sale herein. Upon this pétition, with which 
was also filed a copy of petitioner's proposed answer, an order was 
made that the parties and the receiver show cause why the prayer 
of the petitioner should not be granted, and the petitioner hâve such 
other and further relief as might be just ; and it was therein ordered 
that, pending an order upon said pétition, complainant be stayed 
from applying for judgment. The motion upon said order to show 
cause has been heard, and is now to be disposed of. 

The petitioner has not, I think, shown any reason for being per- 
mitted to file an answer to the complainant's bill. He may be en- 
titled to be heard in the suit in the stead of the mortgagor company, 
with such rights in the cause as the mortgagor company would hâve 
had if no such appointment had been made; but I do not think he 
is entitled to intervene in any other way or as representing any other 
rights than those of the défendant company. The purpose of the 
suit is to foreclosë the equity of rédemption of the défendant, the 
mortgagor company. If there are any persons not parties to the 
suit having rights in the property described in the mortgage, which 
are superior to the rights of the mortgagee, thèy cannot, against the 
complainant's objection, force themselves into the suit. Woodworth 
v. Blair, 112 U. S. 8, 5 Sup. Ct. 6. 

The question whether the mortgage as to personal property is 
good as against creditors does not, I think, affect the question of the 
right of the complainant to a decree of foreclosure ; and this seems 
to me sufficient reason for denying the application of the petitioner 
to intervene, except to succeed to the position of the mortgagor com- 
pany as it was at the time of his appointment. This exception does 
not, I think, give him the right to interpose the answer which has 
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been filed with his pétition. At the time of his appointment the 
mortgagor company stood in court, having by its answer admitted 
the allégations of the bill. The petitioner, by his pétition, gives the 
court no groufld for believing that any of the allégations of the com- 
plaint material to the right to a decree of foreclosure are untrue, as 
the défendant company admitted them to be. It does not go at ail 
in this direction to assert that the petitioner does not know whether 
some of the allégations are true or not. He does not show upon what 
évidence he is led to deny, upon information and belief, some of the 
allégations of the bill. What he says in his affidavit as to the issue 
of the bonds goes only to part of the bonds, and is quite gênerai. 
If some of the bonds were validly issued, question as to the others 
would not defeat complainant's right to a decree. There appears, 
therefore, to be no ground for permitting the issues in the cause to 
be opened. The petitioner may be permitted to be heard upon ap- 
plication for decree, and may then, if he sees fit, urge that the al- 
légations of the bill are insufficient to entitle the complainant to a 
decree and be heard as to the provisions of the decree if granted. I 
think that the complainant, upon the allégations of the bill, is en- 
titled to a decree of foreclosure; but it is not necessary finally to 
pass upon this question at this time. 

With référence to the application of the petitioner for the vacation 
of the order appointing the receiver, it is enough to say that no such 
application should be granted save at the instance of a party to the 
cause; and that, so far as the application is considered as made in 
the right of the défendant company, no reason is sbown for doubt 
as to the propriety of the order as against it. In no other respect, 
for the reasons before stated, is the petitioner entitled to speak as a 
party to the cause. The order appointing the receiver will not be 
vacated. 

The petitioner asks also that Personal and mixed property in Mid- 
dletown be delivered over to him. It may possibly be that prop- 
erty has been taken by the receiver which, by reason of the superior 
title of outsiders, ought not to hâve been so taken. It is a recog- 
nized practice to allow persons not parties to a suit in which a re- 
ceiver is appointed to apply by pétition to the court for an order that 
such property be surrendered. Although this application does not 
seem to hâve been shaped upon this idea, but to be primarily a pé- 
tition to be allowed to intervene as a party to the cause, yet, as the 
demand for surrender of this property has been so fully argued, it 
will be treated as such on application. I am satisfiëd that the trus- 
tée in insolvency can assert no rights with respect to this personal 
and mixed property which he could not hâve asserted if, when the 
receiver took possession, the property had instead been put into the 
possession of the mortgagee. The possession of the receiver is for 
this purpose to be regarded as the possession of the mortgagee. The 
property was thereby taken from the mortgagor, and by its consent, 
and it was taken primarily for the beneflt of the mortgagee, provided 
it should succeed in its suit. A court of equity taking possession of 
property by a receiver holds it, it is true, for the beneflt of the par- 
ties to the cause, or, rather, for the party ultimately decided to be 
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entitled to its possession. Until final decree, it remains in doubtfor 
whose benefit such holding is. But, in such a case as this, if the 
complainant is ultimately found to be entitled to the decree asked 
for, and so to the benefits accruing from the possession during the 
pendency of the suit, the possession is then established to hâve been 
from the outset the possession, substantially, of the complainant. 
The receiver holds "for the benefit of the party ultimately proved to 
be entitled." Union Nat. Bank of Chicago v. Kansas City Bank, 136 
U. S. 223, 10 Sup. Ct. 1013; Wiswall v. Sampson, 14 How. 52. 

It is to be noticed that the mortgage in suit covered rents, issues, 
and profits. ïhe lien thereon could be effective only upon possession 
taken. Possession taken by a court through its receiver, at the in- 
stance of a mortgagee, is recognized by the courts as équivalent to 
the mortgagee's taking possession for this purpose. True, the court 
holds generally for the parties- until what appears at the outset is 
determined by decree, but, if the decree follows, it détermines the 
character of the possession from the beginning. Allen v. Eailroad 
Co., 3 Woods, 316, Fed. Cas. No.. 221; United States Trust Co. v. 
Wabash W. Ry.Co., 150 U. S. 287, 14 Sup. Ct. 86; Dow v. Eailroad 
Co., 124 U. S. 654, 8 Sup. Ct, 673; Ames v. Railway Co., 73 Fed. 49, 
57. 

Furthermore, the mortgagor, giving up possession to a receiver at 
the suit of the mortgagee, gives notice of the mortgagee's rights as 
fully as if it gave possession to the mortgagee itself. The receiver 
got possession of this personal property July 15, 1897. Hence it 
appears that the rights of the mortgagee became complète, by posses- 
sion surrendered, much more than 60 days before the proceedings in 
insolvency, and are therefore superior to the rights of the trustée. 
The receiver will not be directed, at présent at least, to surrender 
any property to the trustée. 

Certain creditors who attached personal property, and at whose 
instance such property was held by the sheriff when the receiver was 
appointed herein, hâve also applied for leave to intervene and an- 
swer the bill. They make no case for permission to answer for sub- 
stantially the same reason as in the case of the trustée. 

In view of the surrender of the property held by the sheriff un- 
der the order herein made July 15, 1897, with the consent of the at- 
taching creditors, those creditors will, ùf course, be permitted to be 
heard at the proper time as to whether their rights or those of the 
mortgagee are superior with respect to this property. They hâve 
submitted to the jurisdiction of the court in this respect, and are en- 
titled to be heard accordingly. But this does not require that they 
be allowed to answer the bill. 
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KILGOUR v. SCOTT et al. ;: 
(Circuit Court, S. D. New York. March 19, 1898.) 

1. Mortgages— Real Estate Held as Collatéral. 

In an agreement between a debtor and hls creditor, the amount of the ln- 
debtedness was stated, and the debtor agreed to pay the same in instâllments 
at flxed times, and It was provided that upon sucb payment real and Personal 
property which had been previously owned by him, and of which he bad or 
was to hâve possession, was to be reconveyed to him. In a suit brought by 
him after paying some of the instâllments, and while in default as to the 
residue, for relief agalns't the strictness of the agreement, held, that the 
transaction amounted in substance to a mortgage, which might be redeemed, 
though the law day had passed. 

2. Compromise and Bettlement — Accounting. 

It was contended by défendants that the agreement was a compromise, and 
was conclusive as to the amount due. It appearëd, however, that its item- 
ized statement of the debt was ruade up substantially according to the de- 
fendants' figures, about which they had, and plaintiff had not, Knowledge 
in détail, and it did not appear that any substantial compromise had been 
effected. Eeld, that the case should go to a master to ascertain various claims 
necessary to flx the sum due In equity. 

This was a suit in equity by John F. Kilgour against William E. 
Scott and the National Bank of Port Jervis. 

William S. Bennett, for plaintiff. 

Lewis E. Carr and David Wilcox, for défendants. 

WHEELEE, District Judge. On December 14, 1894, the parties 
entered into a written agreement by the ternis of which the indebt- 
edness of the plaintiff to the bank was stated in gross at $61,936, 
and by schedule, in items, amounting to the same sum, which he 
agreed to pay in instâllments at flxed times, and upon such pay- 
ment a large amount of real and personal property, most of which 
had been previously owned by him, and of which he had or was to 
hâve possession, was to be reconveyed to him. He has paid some 
of the instâllments, and is in default as to a large amount of the 
residue. This suit is brought for relief against the strictness of the 
agreement. The transaction included a continuing debt, and the 
holding of the légal title to the property for .«ecurity; and had the 
characteristics of, and, upon familiar principles of equity as admin- 
istered in the courts of the United States in ail the states, amounted 
to, a mortgage, which may be redeemed, although the law day has 
passed. The principal difficulty relates to the sum due in equity, 
about which the défendants insist that the agreement was a com- 
promise, and is conclusive. There does not appear, however, to 
bave been much, if any, compromise about the debt. It was stated 
substantially according to the défendants' figures, about which they 
had, and the plaintiff had not, knowledge in détail. Eeleases in 
form were executed, but the défendants do not appear to hâve so 
yielded claims for debts against the plaintiff that he should be held 
to hâve given up just claims against them, and especially not those 
of which they had superior knowledge. Scott was cashier of the 
bank. He has held title to secure debts due to the bank on some 
of which he had been holden, and his relations and interests in re- 
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spect to «orne of the property and liabilities and ttiose of the bank 
were and are similar and mutual/ He had held title to Shohola Glen 
property as trustée for the plaintiff, and as security. It was sold in 
judicial proceedings, and bid in by him, and accounted for at $28,- 
000, the amount of the bid. He appears to hâve sold it again for at 
least |30,000, and the plaintiff's évidence tends to show for $40,000. 
According to the évidence produced, this could be made more deflnite 
by other évidence, not produced nor accounted for. Some debts se- 
cured by collatéral obligations may hâve been duplicated by includ- 
ing both. Whether they hâve or not may be made more clear than 
the évidence now makes it. The case should go to a master to 
ascertain thèse claims and others necessary to flxing the sum due in 
equity. When that sum is ascertained, the plaintiff seems to be en- 
titled to a decree for rédemption. Costs cannot be properly de- 
creed until the resuit of the acconnting upon thèse and other dis- 
puted items, if any, shall appeàr; ; 

Decree for plaintiff for an account of sum actually due in equity, 
and for rédemption, with ail questions of costs reserved. 



SCHWAB T. BEAU. 41 

SCHWAB T. BEAM et al. 
(Circuit Court, D. Colorado. March 30, 1898.) 

1. Waters and Water Courses— Abandonment of Water Rights. 

A placer location ex vi termini imports an appropriation of ail waters cov- 
ered by it, so far as such waters are necessary for working the claim, 
especially when the location covers both banks of the stream, and there can 
be no abandonnant of the water as distinguished f rom the land or of the land 
as distinguished froin the water. 

8. Same. 

Where a patent issues for a mining claim, If the owner finds mining un- 
profitable, and holds the property for sale as a mill site, or a site for an electric 
power plant or some inanufacturing establishment, ne does not thereby lose 
the water right which he had as a miner. 

S. Same. 

Article 16, § 6, Const. Colo., which provides that "the right to divert unap- 
propriated waters of any natural stream for bénéficiai uses shall never be de- 
nied," applies only to unappropriated waters, and not to a case where, by 
the location of a placer claim, the water has been appropriated. 

4. Same. 

Nothing in the constitution of Colorado, or in the law relating to irrigation, 
modifies or changes the rule of common law that for manufacturing, mining, 
or mechanical purposes each riparian owner may use the waters of running 
streams on his own premises, allowing such waters to go down to subjacent 
owners In their natural channel. 

Rogers, Cuthbert & Ellis, for complainant. 
Patterson, Richardson & Hawkins, for défendants. 

HALLETT, District Judge. Complainant is the owner or seven 
placer-mining claim i on the north f ork of the San Miguel, river, in 
the county of San Mguel, called "Boston," "Keystone," "Keystone Ex- 
tension," "Washington," "Colorado," "Pékin," and "San Miguel." Ail 
of the claims are traversed by the river, excepting the Keystone Ex- 
tension, to which water from the river is conducted by means of a 
flume. The several claims were located prior to the year 1882, and 
patents were issued in that year to complainant's grantors. Some of 
the claims were worked as placers, and the waters of the river were 
used for that purpose prior to the year 1889. In that year the waters 
of the river were diverted near the east end of the Keystone placer 
for the purpose of hydraulic mining upon several of the claims, and 
work was carried on extensively in the years 1889 to 1892. From 
1892 to 1897 but little was done in the way of mining, but there was 
always an agent in charge, and some effort was made to keep up the 
flume, and to use water therefrom at différent times. The testimony 
as to what was done upon the property in those years is highly con- 
flicting, and leads to the resuit that complainant and his grantors 
were in actual possession, and that work was not done with a view 
to profit or development. In the month of August, 1897, respondents 
located the Yukon placer in the valley of the San Miguel river, at a 
point somewhat south of the Pékin placer, owned by complainant. 
The south fork of the river unités with the north fork on the Pékin 
placer. The Yukon placer may touch the south fork of the river, but 
it does not extend to the united streams, or to the north fork, which 
traverses the Pékin placer from end to end. Afterwards, and in 
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the month of September following, respondents Iocated a flume and 
water right on the nortfr fbrk of* the 'Sâri- Miguel river, about 1| miles 
east of the Yukon location.. and. near the northeast corner of complain- 
ant's Boston claim. The head of the, flume is on the Denyer placer, 
which isprobably ownedby respondents. From thence the line of 
the flume is laid in a westerly direction on the mountain side, slightly 
above cotmplainant's flunie, an;d jn the, course of the San Miguel river, 
to a point about 1,150 feet east 1 of Ihè west end, of the Pékin placer, 
and thence across the Pékin placer and the San Miguel river to 
the Yukon placer. In' its «ourse from east to West it traverses the 
Keystone ând the Keystbïïë Extension placera, belonging to complain- 
ant, for a distance ofubbtit 2,5^0 feet. In its soutberly course across 
the Pékin placer its length is about 1,S00 feet. Thus it appears that 
the proposed diversion of the waters of the San Miguel river which the 
complainant seeks to restràiQ : is at the highest point on the course 
of thV river" to which complaiiiaïit's property èxtends. From thence 
the water is to be carried oûtsïdè of thé charinel of the river, and on 
the north. side qfthe channel, oyer two of complainant's locations, 
and north of three or more of them and across one of them to a point 
on the Yukon placer south of the Pékin placer. Whether the water 
liberated at that point' on the Yiikon placer would be available for 
use on complainant's San Miguel placer, which is furthest west of his 
locations, was not stated at thebar, and may not be disclosed in the 
record. Sufficienfc appears to show that the effect of respondents' 
diversion would be to deprive complainant of water in the channel of 
the river .on 'six bf his locations during some part of the year. Re- 
spondents' àppfopriaïion is 20,000 minefs' inches, whicb the testimony 
shows: "would be ail tbe water in tlïë fehannel of,the river at certain sea- 
sons of the year, although at olher times there is much more flowing 
in the channel,' The purpose f or whiéh the wâtér is to be used on the 
Yukon placer is 1 for inaking .ëlèctric power and Ijghts, although it is 
said that'sbme mrnihg bas beën dônë by respondents in that locality. 
Many witnès^è§ r were examjûedto show the nature and extent of the 
diversion oftne waters of the San Miguel river in the year 1889, and 
subsequently; by complainant's gràntors, and whether the use of the 
flume and ditch then constructed on the property was continued by 
complainant af ter the year 1892. Respondents' counsel declared in 
argument that the flume and ditch were abahdoned after 1892 by 
complainant's gràntors and himself, and that the water s of the river 
were subject ,to a new appropriation in August, 1897. The court is 
of the opinion that the matter of the diversion of the waters of the 
river by complainant's gràntors in the year 1889 is not controllîng; 
although, if it were necessary to détermine the fact, the court would 
be inclined to flnd that the waters of the river were fully appropri- 
ated at that timë, and that there is no satisfactory évidence of aban- 
donnent at any time afterwards. A placer location ex vi termini 
imports an appropriation of ail waters covered by it, in so far as 
sùch waters are necessary for working the claim. This is true espe- 
cially when thé location covers both banks of the stream, because 
there is a reasonable presumption that the locator intends to Work the 
channel and : fie banks, whërever he may find pay dirt. A placer 
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daim cannot bé worked without water. Where water fa scarce, a 
small stream may be made to suffice. Every one who is in any way 
familiar with the subject knows that the miner always prefers to hâve 
a copious supply. Where, as in this instance, the work is carried on 
by hydraulic force, the volume of water must be large. No doubt 
is entertained that the locators of the several claims now owmed by 
complainant intended to appropriate the waters flowing in the channel 
of the river as well as the channel, the banks, and ail territory em- 
braced within the locations to the business of mining, and the title 
to the water is the same as the title to the land. There can be no 
abandonnant of the water as distinguished from the land, nor of the 
land as distinguished from the water. Each is without value when 
separated from the other, and therefore they cannot be legally di- 
vorced. It is said, however, that complainant, having found the 
business of mining to be unproâtable, no longer intends to work his 
claims, and noW holds them for sale as a mill site, or as a site for an 
electric power plant or some manufacturing establishment. Be it 
so; the government bas issued patents for the claims, and the title 
of complainant is now absolute for any purpose to which they mav be 
put. A patent for agricultural land does not limit the use of the 
patentée to tilling the soil which may be conveyed by the patent. 
No more is a patent for minerai land, whether Iodé or placer, re- 
strictive bf the use of the territory which may be conveyed. A 
placer claim has been used as a town site apparently with the ap- 
proval of the suprême court of the United States. Smelting Co. v. 
Kempj 104 U. S. 636. AH other uses to which land may be put must 
be equally open to the grantee after title has passed from the govern- 
ment. 

Respondents rely very much on section 6, art. 16, of the constitution 
of the state of Colorado, which déclares: "The right to divert unap- 
propriated waters of any natural stream for bénéficiai uses shall 
never be denied." This language, it will be observed, is applicable to 
the unappropriated waters of a natural stream. If, as we assume, 
the location of complainant's placer claims on the San Miguel river 
was an appropriation of the waters of that river so far as it runs 
through the several claims, this section cannot control the question 
under considération. The waters were appropriated when the claims 
were located, and the owner of the claims is entitled to hâve them 
ut currere solebat, without diminution, subject to the reasonable use 
of other riparian owners higher up on the course of the stream. No 
question arises under the last clause of section 6 of the constitution 
of the state, cited above, because complainant and respondents are 
each of the manufacturing class, within the meaning of that section. 
Counsel for respondents sugeested in argument that electric lights 
were to be classed as a domestic use, but he was unable to say much 
in support of that construction. Clearly enough, the business of 
making electric lights and power is a sort of manufacture, and of the 
same class as mining, or other use of water power. Therefore the 
parties are upon an equal footing in respect to the use which they 
intend to make of the waters of the San Miguel river. In this con- 
nection it may be observed that washing gravel by hydrostatic press- 
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ure from the channel or bank of a river is not very far: removed from 
running a stamp mill by water power, or running dynamos for mafc 
ing electricity. There is spme différence in the machinery and appli- 
ances of the several kinds of work, but the power is the same. The 
use of thé water of the San Miguel river, in 1889, for hydraulic mining, 
was an exercise of water power very similar to that which respond- 
ents how demand for operating a power plant. Both parties stand 
upon placer locations, and the doctrine of first appropriation seems 
to support complainant's locations, as they are many years older than 
respondents' locations, made in 1897. 

Many authorities cited by counsel expound the law relating to the 
irrigation of agricultural lands in arid régions. An early advocate 
of the right to appropriate water for irrigating lands, as always under- 
stood and maintained in this state, the author of this opinion desires 
to recognize and enforce the principle on which it stands in every 
case to which it may be applicable. It is believed that the chief pur- 
pose of article 16 of the constitution of the state of Colorado is to 
maintain and establish the wise principle of appropriation and contin- 
uai use, which was fully understood by the makers of that instrument. 
But nothing in the constitution of the state or in the law relating 
to irrigation in any way modifies or changes the rules of the common 
law in respect to the diversion of streams for manufacturing, mining, 
or mechanical purposes. In Colorado, as elsewhere in the United 
StateSi the law is now, as it has been at ail times, that for such pur- 
poses each^riparian owner may use the waters of running streams on 
his own premises, allowing such waters to go down to subjacent own- 
ers in their natural channel. The injunction will be allowed accord- 
ing to the prayer of the bilL 
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8TATH NAT. BANK OF CLEVELAND, OHIO, ▼. SATWARD et ai. 

(Circuit Court, D. Massachusetts. March 8, 1898.) 

No. 756. 

1. JtTRISDICTION — FOREIGN CORPORATION — ACTION AGAINST BTOCKHOLDBK. 

A suit in equity may be maintained by a creditor of a corporation against 
a stockholder only in the courts of the state in which the corporation il 
created. 
S. Action against Stockholder— Demurber. 

In an action by a creditor of an insolvent Ohlo corporation against a stock- 
holder to enforce his liability under the laws of Ohio, the corporation 1s a 
necessary party défendant, and a demurrer on that ground will be sustained. 

This was a bill in equity by the State National Bank of Cleveland, 
Ohio, against Samuel Sayward and others, to enforce the stockholders' 
liability. 

Russell & Putnam, for complainant. 
W. B. French, for défendant Geo. Linder. 
Chas. A. Drew, for défendant John F. Annable. 
Chas. D. Adams, for défendant Geo. F. Rééd. 

COLT, Circuit Judge. This bill is brought by a creditor of an 
Ohio corporation against certain stockholders, résidents of Massa- 
chusetts, praying that said stockholders may be ordered to pay to the 
complainant a sum equal to the par value of their stock, or so much 
thereof as may be necessary to satisfy the claim of the complainant, in 
accordance with the provisions of the statutes of Ohio. A bill in 
equity cannot be maintained by a creditor to enforce the liability of a 
stockholder in a corporation organized under the laws of another state. 
In Post v. Railroad Co., 144 Mass. 341, 345, 11 N. E. 546, Chief Justice 
Field said: 

"This court does not take jurisdiction of a suit to enforce the liability of 
«tockholders in a foreign corporation, not because it would be a suit to enforce 
a penalty, or a suit opposed to the policy of our laws, but because it is a suit 
against a foreign corporation which involves the relation between it and its 
stockholders, and in which complète justice can only be done by the courts of 
the jurisdiction where the corporation was created. * * * If an assessment 
is to be laid upon the members or stockholders, or a contribution enforced from 
them, according to the law of the state under which the corporation is created, 
the courts of that state alone can affiord complète and effectuai judicial relief." 

There is another ground upon which the demurrer in this case is 
well taken, namely, that the Ohio corporation is a necessary party. 
The suprême court of Ohio has held that in suits of this character the 
corporation "ought to hâve been m a de a party." Umstead t. Buskirk, 
17 Ohio St 113, 11& Demurrers sustained! 
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' TIIxLÏNGHAST v. BAÏLEY et al. 

(Circuit Court, S. D. Ohlo, W. D. November 29, 1897.) 
No. 4,940. 

1. National Banks— Increase of Stock— Conclusiveness of Comptroller's 

Certificatb. 

The certiflcate of the comptroller of the currency, approving an increase 
of the capital stock of a national bank, is conclusive of the existence of the 
facts authorizing such certiflcate, and a subscriber to the stock cannot ques- 
tion its validity. '; ' 

2. Same — Stockholdkbs — Estojppel to Question Validity of Stock. 

Subscribers to a duly-àuthôrîzed increased issue of stock by a national bank, 
who accept certiflcates therefor, vote the stock by proxy, and take dividends 
thereon, cannot question thé validity of such stock, as àgainst the receiver, 
after the bànk has become insolvent. . ,: 

Bill by Phillip Tillinghast, receiver, against Samuel Bailey, Jr.. 
and others, as stockholders in a national bank. 

John W. Herron and Wm. G. Herron, for complainant. 

J. C. Harper, F. B. James, and Oscar F. Davisson, for respondents. 

GliARK, District Judge. In the view I take of this case, I do not 
deem it neçessary to discuss. the varions phases of this évidence. 
To do so would require min^h time and space. As counsel in the 
case are perfeçtly familiar with th^e issues, and ,with the évidence so 
far as it affecta the questions to be determined, it wonld be of no 
service to do more than to state'in the most génial way my conclu- 
sions upon the facts disclosed by the record, and the law applicable 
to such facts. Two propositions are mainly relied on for the com- 
plainant, either of which, if sustained, will dispose of the case with- 
out entering at large upon the facts in the case. It is insisted for the 
plaintiff— First, that the certificat^ of the comptroller of the currency 
authorizing the increase, of stock' to which the défendants were sub- 
scribers, except two, was the finaj act neçessary to make the increase 
valid, and that this certiflcate is conclusive on; the défendants, and 
that they cannot, as a matter of lïcw, go behind the certiflcate for the 
purpose of making any questipn as to whether the facts on which 
the comptroller was by law authorized to give his certiflcate existed; 
and, second, that, upon the facts of the case, the défendants are as 
to créditons pf the banking .association, in whose interest this suit 
is prosecuted, precluded by estoppel from making jury question on 
the. regularity and validity of, the increase of stock certiôed to by 
the comptroller. The second proposition, would, of course, require 
an eiamînàtion into the truth.of, the facts alleged as epnstituting 
the true ground of the estoppel claimed. I turn, then, for a moment 
to the contention that the certiflcate of the comptroller is conclusive 
of the facts neçessary to be ascertained and to authorize his cer- 
tiflcate. It is now well settled that the action of the comptroller 
in determining that such facts and conditions exist as authorize 
the appointment of a receiver for a national banking association is 
conclusive in ail subséquent légal proceedings based upon his action 
and décision in that respect. So, too, his détermination that it is 
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necessary to make a çall onthe stockholders of a bank for the payt 
meut of debts, ami of the amount which must be paid, whethèr the Ml 
amount of tbe,par value of the stock or less, is conclusive, and no ques^ 
tion can be made or litigated in regard to whether there exist such 
facts as authorize his décision in this regard. In like manner, bis 
détermination tbat the facts necessary to authorize the: original forma- 
tion of a banking association, and that the conditions which justify his 
certificate exist,, are facts which become conclusively established when 
he issues his certificate approving the formation of the bank and au- 
thorizing it to proceed to transact business. The existence of the facts 
which authorize the comptroller to déclare the formation of the cor- 
poration complète cannot thereafter be called in question. Thèse 
several propositions are no longer open to question. Kennedy t. Gib- 
son, 8 Wall. 498; Casey v. Galli, 94 IL S. 673; Bushnell v. Leland, 164 
U. S. 685, 17 Sup. Ct 209. 

Now, after study of this question, and the reasoning on which 
the décisions in the cases just referred to proeeeded, I am con- 
strained to say that I am unable to distinguish this case from those 
cases, and am unable to perceive on what ground it could be held 
in a case like this that the certificate of the comptroller is not con- 
clusive, and I think the principle announced in the cases referred to 
contrôla the question hère presented. Every reason of public pol- 
icy on which the décisions in those cases rest extends equally to 
this case and the questions hère made. It seems to me that the 
certificate of the comptroller approving the original formation of 
the association with a fixed capital stock, and his certificate ap- 
proving an increase of stock, cannot be distinguished- I do not 
believe that any just distinction in principle exists, and a décision 
which undertakes to make such distinction is, in my opinion, not 
sustained by sound reason. The facts which are left to the dé- 
termination of the comptroller in certifying to the original for- 
mation of the association are vastly more important in every di- 
rection, both in kind and magnitude, than the facts which he finds, 
and to which he certifies, in the case of a mère increase of stock 
ini an association already formed. If a shareholder of the increased 
stock may go behind the comptroller's certificate, and make the 
question that the stock in his hands is void because the facts do 
not exist which authorize the certificate of the comptroller, I must 
confess that I see no reason why a shareholder of the original 
stock may not equally go behind the certificate issued, declaring 
the association duly formed and authorized to do business, and 
cause the original stock to be declared invalid because of the non- 
existence of the facts which the comptroller was required to as- 
certain before making his certificate. Further than this, I am of 
opinion, after caref ul considération, that I cannot do otherwise than 
hold that thèse défendants are estopped now to make the question 
that the stock held by them is invalid. Without going more at 
length into particulars, certain uncontroverted facts may be inen- 
tioned; at least, such facts as are not open to serious contention. 
Among thèse facts may be mentioned that thèse défendants un- 
doubtedly understood themselves as subscribing for shares in the 
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increased stock of the association. Certificates were issued to 
them plainly showing this fact, and the défendants ùnquestionably 
understood themselves to be stockholdérs during the entire time 
after payments by them on their subscriptions to this increased 
stock, and practically they never màde any question that this was 
so until after the insolvency of the bank became publicly known, 
when it was placed in the hands of a reeeiver, and their liability 
to the assessments to pay debts asserted. They were paid divi- 
dends on the stock, and unquestionably understood and accepted 
the same as dividends, and not as interest. In addition to this, 
they, by proxies duly executed, clothed designated persons with 
full gênerai authority to act fôr them and vote the stock, which 
was obvïously équivalent to an assertion that they were stock- 
holdérs and entitled to enjoy their rights as such; It does not re- 
lieve this feature of the case for the défendants to say that they 
only gave gênerai authority, and were not aware of what the per- 
sons designated to act for them were doing. They are not per- 
mitted to confer gênerai authority to act, and then, as occasion 
may seem to require, repudiate the authority, and thereby disap- 
point the public creditors. In authorizing a représentative to act 
for them, they hâve virtually, thrbugh such représentative, sanc- 
tioned much of which they now complain. If the défendants were 
unfortunate in thus holding out persons aB authorized to act for 
them, it raised merely a question whether the défendants must be 
affected by the conduct of their représentatives, or whether the 
public must be disappointed ; and I think theré is no difficulty in 
saying that, as between the innocent creditors of this bank and 
the défendants who hâve thus enabled persons with apparent au- 
thority to deceive such creditors, the resuit must fall on the de- 
fendants. Nor is it any answer to say that the plaintiff in the case 
does not show that any particular créditer relied on thé increased 
stock and the payments made thereon by thesë défendants, and 
was deceived thereby. The public, in dealing with thèse bank- 
ing associations, do not rely except upon public known facts in 
regard to the association, and the public are not supposed to be 
familiar with or rely on the facts of a particular case as between 
a shareholder and the bank. A rule which exacted any such con- 
dition as this would practically deprive innocent creditors of any 
remedy. Thèse défendants hâve appeared regularly on the books 
of the association as subscribers to the increased stock, with their 
subscriptions ail paid in, and this condition of things has been 
carried in the published statement of the bank intended for pub- 
lic information. This character of information is what the cred- 
itors of the bank rely on, and particularly the amount of capital 
stock of the bank. The défendants were still aware that the stock 
thus subscribed and paid in, although not certifled, was subject to 
be certifled and approved by the comptroller. ât any time. The de- 
fendants hâve never sought, by any step or proceeding, to stop the 
method in which they were thus held out to the public, or to change 
their relation from that of a shareholder to creditor, until the event 
which made it apparent that it would be to their advantage to shift 



NOKTHERN PAC. EY. CO. V. SODERBERG. 49 

their position in this respect. There is apparent conflict in the dé- 
cisions on the circuit in relation to both of the propositions on 
which the plaintiff's case hère proceeds. Fortunately, I am not 
called upon to undertake the task of reconciling thèse décisions, and 
my duty is discharged when I choose between the opinions of thèse 
courts of equally high authority and equally entitled to the great- 
est respect I think the correct doctrine upon this subject was an- 
nounced in the case of Latimer v. Bard, 76 Fed. 536. I think, too, 
in principle, the cases of Upton v. Tribilcock, 91 U, S. 45, Sanger v. 
Upton, 91 U. S. 64, and Louisville Trust Co. v. Louisville, N. A. & 
C. Ky. Co., 43 U. S. App. 551, 22 C. C. A. 378, and 75 Fed. 433, are 
applicable. I do not think the position of the Gronewegs, two of the 
défendants in the case, is différent or that the case as to them 
authorizes a différent ruling from that made as to the other de- 
fendants. It has not been pointed out that their status is specially 
différent by reason of having original instead of increased stock. 
On the contrary, it is évident that it would not be différent, so far 
as their relation to the question now made is concerned. They 
must hâve been informed by the face of their certiflcates of stock 
that it was original instead of increased stock, and it is not in 
the least likely that their conduct would hâve been at ail différ- 
ent from what it has been if they had been expressly informed 
that they were furnished with original instead of increased stock. 
So, without giving the case a more particular discussion, I hold 
that the plaintiff is entitled to recover upon both grounds indi- 
cated herein, and decree will go accordingly. 



NORTHERN PAC. RY. CO. v. SODERBERG. 
(Circuit Court, D. Washington, N. D. March 14, 1898.) 

1. Public Lands — Railroad Grants— Détermination of Character of Land. 

In a suit to enjoin the removal of stone from unsurveyed lands which would 
fall within the odd sections of a railroad grant, the court will not undertake 
to détermine, in advance of a décision by the land department, the question 
as to whether the land is minerai or nonmineral. 

2. Samb— Waste bepore Title Determined— Injcnction. 

A railroad Company has an interest in the odd-numbered sections within 
its grant, and, before the question of the minerai or nonmineral character 
of such land has been determined by the land department, the commission 
of waste thereon calculated to work irréparable injury to the land itself will 
be restrained, the court retaining the case for further considération after such 
question shall hâve been determined. 
8. Samb— Injunction to Restrain Removal of Stone— Adverse Entrt after 
Suit. 

A suit to restrain the removal of stone from an odd-numbered section within 
a railroad grant, before the minerai or nonmineral character of the land has 
been determined, cannot be defended on the ground of an entry, made by de- 
fendant after the suit was commenced, under Act Aug. 4, 1802, authorizing 
the entry of land chiefly valuable for building stone, where such entry was 
not put in issue by proper plea. 

This was a suit in equity by the Northern Pacific Eailway Company 
against J. A. Soderberg, to enjoin him from working a granité quarry 
on certain lands claimed by the complainant. 
86 f.-h1 
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Fred M; Dûdley,i for complainamt. ' ?;.'•. ■: .;. 

Geo. H: Fortson,, for défendant.; ■ .' ! '.' 
HA]S^FORD^ District Judge. This is a suit for an injunction to 
restrain the défendant from '■■ working a granité quarry in unsurveyed 
lànd, which, when survëyed; Will be within the Unes of an odd* 
numbered section within the place limita of the Northern Pacific Rail- 
road Compahy's land grant, and to prevent the défendant from remov- 
ing and selling building stone tàken from said quarry. The main 
question upon which the parties hâve joined issue is whether the 
particular subdivision of land within which the quarry is sitùated is 
minerai or nonmineral, within the intent and môaning ôf the act of 
congress granting lands to the Northern Pacific Railroad Company 
to aid in the construction of its main and branch lines. The décisions 
of the suprême court establish the mie that, where lands of a particu- 
lar class or description hâve bèen granted by an act of congress, with- 
out making other particular provision as to the manner in which the 
same are to be identified, question® as to the character of lands within 
the limita of thé grant, which are claimed under it, are to be decided 
in the first instance by the officers of the land department, and« that 
décisions of such questions made in the land department are conclu- 
sive, 1 unless impeacbed for fraud, or overruled by the courts on the 
ground of èrrùr in the interprétation or application of the law. Steel 
v. Eefining Cô., 106 U. S. 447-457, 1 Sup. Ct. 389; Heath v. Wallace, 
138 U. S. 573-587, 11 Sup. Ct. 380; Barden v. Railroad Co., 154 U. S. 
288-349, 14 Sup. Ct. 1030; Rogers 'Locomotive Machine Works v. 
American Emigrant Co., 164 U. S. 559-577, 17 Sup. Ct. 188. In the 
case of Barden v. Railroad Co. the suprême court of the United States, 
having under considération this identicai land grant ? ruled that the 
law places under the supervision of the interior department and its 
subordinate officers acting under its direction ! tlie côntrol of ail mat- 
ters affecting the disposition of public lands of the United States, and. 
that the officers of said department are especially authorized to déter- 
mine whether lands claimed under any particular law or congressional 
grant, are swamp lands, timber lands, agricultural lands, or minerai 
lands, and to so designate them in the patents which it issues. The 
décision is direct and positivé to the point that the land department 
has power to détermine the question as to the minerai or nonmineral 
character of any particular tract claimed under the grant, and that its 
décision of such question must be accepted by the courts as conclusive. 
In the opinion of the court by Mr. Justice Pield, the rule is laid down 
as follows: 

"There are undoubtedly many casés arising before the land department in the 
disposition of public lands where it will be a matter of much difficulty on the 
part of its officers to ascertain with'accuracy whether the lands to be disposed of 
are to be deemed minerai lands or agricultural lands. and in such cases the rule 
adopted that they will be considered minerai or agricultural as they are more 
vahwble in the one class or the other, may be Sound. The officers will be gov- 
erned by the knowledge of the lands obtained at the time as to their real ehar- 
acter. The détermination of the fact by those officers that they are one or the 
other will be considered as conclusive." 
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This suit has référence to unsurveyed land, the minerai or nônmineral 
character of which has not yet been determined. This court there- 
fore will not, at this time, offer advice to the land départaient by de- 
ciding the question in advance. However, the complainant has an 
interest in the odd-numbered sections within its grant, entitling it, 
while questions as to its title are in abeyance, to préventive relief by 
an injunction to restrain the commission of waste, as by the cutting 
or destruction of timber, the mining and extracting of coal, the quarry- 
ing and removing of building stone, or the destruction of native grass 
giving value to lands for grazing pui-poses, or other like acts calculated 
to work irréparable injury to the land itself. Erhardt v. Boaro, 113 
U. S. 537-539, 5 Sup. Ct. 565; Lanier v. Alison, 31 Fed. 100; Kailroad 
Co. v. Hussey, 9 C. G, A. 463, 61 Ped. 231. 

In his argument, connsel for the défendant makes the point that the 
testimony shows that the défendant is holding possession of the land 
in controversy in pursuànce of an entry which he has made thereon 
under the act of congress approved August 4, 1892, providing that 
lands which are chiefly valuable for building stone may be entered, 
and title thereto acquired, under the laws of the United States relating 
to placer minerai claims. 2 Supp. Rev. St. p. 65. I hold, however, 
that the défendant has no right to défend on this ground, for the rea- 
son that he does not, in his answer, plead any such right, and the testi- 
mony shows that the notice of his claim posted on the land was dated 
a long time after this suit was commenced. He cannot prevail by 
virtue of a right initiated after the suit was commenced, and not put 
in issue by an answer or plea. A decree will be entered granting an 
injunction as prayed for, with a proviso at the foot of the decree re- 
taining the case for further considération; and when the question as 
to the minerai or nônmineral character of the land shall hâve been 
determined by the land department, supplemental pleadings may be 
ôled by either party, and the injunction will then be made perpétuai, 
or the case dismissed, as the right of the parties shall then be made 
to appear. 



MANN et al. v. KEENE GUARANTY SAV. BANK OF KEENE, N. H., et ai. 

(Circuit Court of Appeals, Eigbth Circuit. March 21, 1898.) 

No. 977. 

1. APPEAL AND EeroR— FlNDING OF FACT. 

Where the trial court has considérée! conflicting évidence, and made its 
flnding and decree thereon, they must be taken to be presumptively correct, 
and, unless an obvious error has intervened in the application of the law or 
an Important mistake has been made in the considération of the évidence, the 
decree should be permitted to stand. • ' 

2i. Deeds— Mental Capacity. 

In determining a question of mental capacity to exécute a deëd, the question 

1s not whether the gràntor's mental powers were impaired, or whether she 

had ordinary capacity to do business, but whether she had any— the smallesjt 

—capacity to understand what she was doing, and to décide intelligently 

, whether or not she \Vould do lt. 



52 86 federal reporter. ., 

3. Same— Evidence. 

A woman was paralyzed for eigbt years prior to her death, and during 
tliat time was unable ta-sign her name, but it was signed by hep daughter 
or other person, and her acknowledgments taken to 34 conveyances, of real 
estate. Her husband and children treated her as though she was compétent 
to make deeds, 10 'différent magistrates took her acknowledgments to con- 
veyances, and ail who knew her treated her as sane. A decree of f ore- 
closure of a mortgage was resisted oh the ground that she was mentally in- 
capable of understanding or executlng 1t. Many witnesses testify that her 
mental capacity was not greater than that of a child three or four years old, 
and that she could not transact any business whatever. ïïeld, that the légal 
presumption being that she was sane and capable, and ail who knew her 
having so treated her, the- decree of the court that she was mentally capable 
simply gives légal effect, after her death, to the existence of a fact which ail 
seern to hâve conceded during her life, and such decree should not be dis- 
turbed. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Arkansas. 

N. W. Norton (W. G. Weatherford and J. M. Prewett, on brief), 
for appellants. 
John McClure (Morris M. Cohn, on brief), for appellees. 

Before SANBORN and THAYER, Circuit Judges, and PHILIPS, 
District Judge. 

SANBORN, Circuit Judge. This is an appeal from a decree of 
foreclosure of three trust deeds made by John Parham and Anna 
W. Parham, his wife, dated on December 29, 1886, May 28, 1888, 
and July 1, 1889, respectively. The right side of Anna W. Parham 
was paralyzed on August 21, 1884, and she died on December 31, 
1892. During the intervening time her physical and mental powers 
were impaired, but she was able at times to walk about her room 
with the aid of a crutch, and she could talk, and Understand con- 
versation about her flowers and her physical wants. Her husband 
•was dealing in real estate. She was unable to sign her name to 
conveyances on account of the paralysis of her right hand, but her 
name was signed by her daughter, or some other person, and her 
acknowledgments were certifled to 34 conveyances of real estate, 
including trust deeds and mortgages, while she was suffering from 
this paralysis. When the trust deeds in suit were made she was 
the owner of 320 acres of land which are described in them. The 
appellants are her heirs at law, and their défense to this suit was 
that when her name was signed to the trust deeds, and when her ac- 
knowledgments of their exécution were certifled, she was mentally 
incapable of understanding or executing them. The évidence upon 
the issue presented by this défense was conflicting. Many wit- 
nesses testifled that Mrs. Parbam's mental capacity was not greater 
than that of a child three or four' years old, that she could not carry 
on a connected conversation on any subject, and that she could not 
understand or; transact any business whatever during the time in 
which she was suffering from paralysis. On the other hand, her 
husband and children treated her as though she was compétent to 
make trust deeds and mortgages during ail this time. Her husband 
delivered conveyances to which his daughter had afflxed his wife's 
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name and upon which magistrates had certifled her acknowledg- 
ments. One of her daughters signed her name to thèse various con- 
veyances, and allowed them to be delivered without objection or 
protest. Her son-in-law, acting as guardian for a minor child, ac- 
cepted a mortgage which she executed in 1889 as security for f 3,000 
of his ward's money. Between 1886 and 1890 one of her sons, act- 
ing as a notary public, certifled her acknowledgments to flve deeds. 
Ten différent magistrates took and certifled her acknowledgments 
of the exécution of conveyances while she was suffering from Lhis 
disease. Actions frequently speak louder and more truthf ully than 
words, and it is difficult to contemplate the treatment accorded to 
Mrs. Parham by the members of her family and the magistrates of 
her vicinity without great doubt whether she was so incapable of 
conducting simple business transactions as some of the witnesses 
for the appellants now testify. The question is not whether her 
mental powers were impaired. It is not whether or not she had 
ordinary capacity to do business. It is whether she had any — the 
smallest — capacity to understand what she was doing and to dé- 
cide intelligently whether or not she would do it. Rugan v. Sabin, 
10 U. S. App. 519, 3 C. C. A. 578, and 53 Fed. 415, 421; Stewart v. 
Lispenard, 26 Wend. 303; Ex parte Barnsley, 3 Atk. 168; Hill v. 
Nash, 41 Me. 586; Jackson t. King, 4 Cow. 216; Dennett v. Dennett, 
44 N. H. 531. Perhaps this rule and the reason for it hâve never 
been better expressed than by Senator Verplanck in Stewart v. 
Lispenard, supra, when he sâid: 

"To establish any standard of intellect or Information beyond the possession 
of reason in its lowest degree, as in itself essential to légal capacity, would 
create endless uncertainty, difflculty, and litigation, would shake the security 
of property, and wrest from the aged and inflrm that authority over their earn- 
ings or savings which is often their best security against injury and neglect." 

In view of the testimony to which we hâve adverted, we are un- 
willing to hold that the court below committed any error in the ap- 
plication of the law or màde any mistake in the considération of the 
évidence when it concluded that the légal incapacity of Mrs. Par 
ham was not clearly established. Where the trial court has con- 
sidered conflicting évidence, and made its finding and decree there- 
on, they must be taken to be presumptively correct, and, unless an 
obvious error has intervened in the application of the law, or some 
serious or important mistake has been made in the considération of 
the évidence, the decree should be permitted to stand. Tilghman 
v. Proctor, 125 U. S. 136, 8 Sup. Ct. 894; Kimberly v. Arms, 129 U. 
S. 512, 9 Sup. Ct. 355; Furrer v. Ferris, 145 U. S. 132, 134, 12 Sup. 
Ct. 821; Warren v. Burt, 12 U. S. App. 591, 7 C. C. A. 105, and 58 
Fed. 101; Plow Co. v. Carson, 36 U. S. App. 456, 18 C. C. A. 606, and 
72 Fed. 387; Farmers' Loan & Trust Co. v. McClure, 49 tJ. S. App. 
43, 24 C. C. A. 66, and 78 Fed. 209, 210. 

The légal presumption was that Mrs. Parham was sane and capa- 
ble. Ail who knew her so treated her while she lived. The decree 
of the court simply gives légal effect af ter her death to the existence 
of a f act which ail seem to haye conceded during her lif e. It ought 
not to be disturbed. A motion was made to dismiss this appeal, 
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but a câreful considération of the merits of the case bas led us te* 
tbe s'ame resuit as would a granting of the motion. For this reason 
we bave given it no considération. The decree below is affirmed, 
with costs. 



HOWAETH t. ELLWANGER. SAME v. KENT, SAME v. 
WOQDWOETH. 

. (Circuit Court, N. D. New York. March 31, 1898.) 

Nos. 3,211-3,218. 

1. Banks and Bankins— Liability of Stockholdbrs— Suit bt Recbivbk. 

Under the constitution and statutes of Washington, which prôyide: "That 
each stockholder of any banking * * * association shall be individually 
and personally liable, equally and ratably, and not one for another, for ait 
the contraets, debts and engagements of such corporation or association 
accruing while they remain, stockholders tp the extent of the amount of their 
stock thereiri, at the par value thereo.f, in addition to the amount invested 
in such shafesi"— an actitin'tq enforcesùch Hàbility may be maintained by a 
receiver. '.' ..'..':;:':: j 

8. Bame— Lnvtf 6p Absés&ïient. ' '• ■ ' ! : - 

The orders ' alnddécrees of the; superlqr court of Washington in appointing 
a receiver of an insolvent st|ate bank, ascertaining the deflciency, and directing 
an assessnjent on thé stocitholders, are tfinding on stockholders who are not 
parties to the proceedings. " : 

, At Law. Tried; by the court ; 

Thèse actions are brought against the défendants who were stockholders of 
the Traders' Bank of Taeoma, Wasjt., to.enforce a liability ereated by the law 
of that state n^aking them to(Jividup.lly responsible equally and ratably to the 
extent of their stock for ail' debts, of.tné, bank while they remained stockholders. 
The plaintiff is a, citizen of Washington Çesidihg at Taeoma. The défendants are 
citizens of New York, residing at îtbchéster. On the 19th day of May, 1894, 
the plaintiff was appointed receiver dt thé Traders' Bank by an order of the 
superior court of Washington maderJn: an action commenced against said bank 
by Henry Hewett, Jr„ and George Browne in which it was adjudged that the 
bank had suspénded business and was insolvent. The plaintiff duly qualifled 
as receiver and has sïnce acted as stiéh. On the 12th of September, 1894, the 
court made an drder in said action permitting certain stockholders to intervene 
for the beneftt of themselves and aH other stockholders of the bank. On the 
20th of October ail the défendants; exçept Chauneey B. Weodwortli, were by 
order of the court upon their own pétition made parties to the said action. Af ter 
applying ail the property of the. bank tb thé payment of its debts there remained 
a deflciency, which, ; on MârCh IT; 1897, was adjusted and adjudged by the 
court to be'the sumiof $131,670. .The, plaintiff was thereupon directed by the 
court to levy upon the stockholders an assessment of 26.34 per cent, and bring 
suit against thosé stôclîholders wlio', aiter demand, ret'used tq pay. The amounts 
assesséd against .the défendants : respeçtitely were duly demanded and payment 
thereof refused. : • ■• ' .■:■•; r . / ■•>.■ [■ \ . ■ 

P. M. French, ( fjor plaintiff;'' ' ' .', ..'.,' ; 

Charles; M. WiÛja|ns, for dèfendaot .Ellwanger. 
M. ïï. McMath, for défendant Éteint. , 
William F. .Çqgswell, for. dët ep.UB.tit, Woodworth. 

COXE, pstrïct ! j)idge. It is f tiot ! dlsputed that the défendants 
were stockholders of , the ; Ttfâàers' 1 ï£ankj that the banlrbécâme insol- 
vent, that tBé plaintiff was àppoîWted' técéiver, that a large deflciency 
was ascërtalhëd, that an àssessme'nt wàs levied by thé receiver upon 
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the défendants and that ail this was done under and pursuant to the 
constitution and laws of Washington arid in cônforniity to the orders 
and decroes of the superior court of -tbatistate. 

The first proposition argued by the défendants is that the plaintiff, 
as receiver, is not entitled to main tain the action. The constitution 
and statutes of Washington (Const. art. 12, § 11) provide: 

"That each stockholdér of any banking * * * association shall be indi- 
vidually and personally liable, equally and ratably, and net one for anôther, ! for 
ail the contracte, debts and engagements of such corporation or association accru- 
ing while they remaîn stockholders to the extent of the amount of their stock 
therein, at the par value therebf, in addition to the amouht invested in such 
shares." . ,; 

The courts of Washington hâve decided that this liability can only 
be enforced by a receiver under the direction of the court. Cole 
v. Kailroad Co., 9 Wàsh. 487, 37 Pac. 700; Wilson v. Book, 13 Wash. 
676, 43 Pac. 939; Hardin v. Sweeney, 14 Wash. 129, 44 Pac. 138; Wat- 
terson v. Masterson, 15 Wash. 511, 46 Pac. 1041. The practical eff ect 
of a ruling that a receiver cannot maintain the suit would be to 
render the law nugatory as to ail but résident stockholders. The 
Washington courts having ruled that a receiver only can bring the 
suit, it is manifest, should the fédéral courts and other state courts 
hold that he cannot maintain the action, that the défendants not only 
but ail stockholders beyond the jurisdietion of the Washington 
courts will escape a liability intended to be uniform and for theben- 
eflt of ail the creditors. The précise question was involved in Sheafe 
v. Larimer, 79 Fed. 921, and was answered adversely to the défend- 
ants' contention. The case arose under the sànie law, and, upon the 
facts, was almost identical with.the case in hand. See, also, Schnltz 
v. Insurance Co., 77 Fed. 375, 387; Avery v. Trust Co., 72 Fed. 700; 
Failey v. Talbee, 55 Fed. 892. 

Again it is àrgued that the orders and decrees of the Washington 
court were nôt binding upon the défendants, and in support of this 
view various alleged defects in the proceedings are pointed out. The 
défendants Kent and Ellwanger were parties to the Washington action 
and are therefore in no position to attack the judgment of the court 
in a collatéral proceeding. The défendant Woodworth was not a 
party. But whether parties or not the law sçems clear that the stock- 
holders are bound by the order making the assessment. Hawkins v. 
Glenn, 131 U. S. 319, 9Sup. Ct. 739. In Sheafe v. Larimer, supra, the 
court says: 

"In this case it mnst be held that it Is not open to the défendant to question 
the validity of the assessment order, on the ground that. the stockholders were not 
personally notifled of the application for the order, or for the reason that the 
stockholders should not hâve been assessed until the other assets of the corpora- 
tion had been wholly exhausted." 

The actions are not barred by the statute of limitations for the rea- 
son that the cause of action did not accrue to the receiver prior to the 
assessment and that was not made until March 17, 1897. The actions 
were commenced two months thereafter. 

It follows that the plaintiff is entitled to judgment as demanded in 
the complaints, respectively, with interest at the rate of 6 per cent, per 
annum from May 18, 1897, and costa. 
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SMITH v., NEWELL et aL 

(Circuit Court, D. Utah. Mareh 21, 1898.) 

No. 191. 

1. Minéral Claim— Location Marks— Sufficiency. 

Location of a minerai claim, parallelogram in shape, was marked upon the 
ground by placlng at each corner stakes abôut 4 feet high, and similar 
stakes at the discovery point, and at points upon the side Unes. On the 
discovery stake, and upon a tree about 20 feet therefrom, were placed 
notices of location, containing Ijhe name of the claim and its description, date 
of location, and the names of thé locators. Eeld, that the claim was suffl- 
ciently indicated upon the ground, though ail of the stakes were not marked 
with the name of the claim. 

3. Same— Oblitération of Marks. 

When a minerai claim is once, properly marked upon the ground, the rights 
of the locators are not affected by the subséquent oblitération of the marks, 
or the removal of the notice without their fault. 

8. Same— Record— Sufficiency of Description. 

A recorded notice of location, in Its description of a claim, erroneously 
referred to the "southeasterly". end of another claim, when the claim had 
no such boundary, and described a distance of 400, feet as "4," and gave 
the courses of a certain boundary Une as "northerly" and "southerly," 
when the courses of such Une were not true north and south. The notice 
correctly described the location with référence to a well-established line of 
another claim, and with the aid of the location stakes the Unes of the claim 
could be easily ascertained, by applying the description of the record to the 
stakes and monuments. Held, that the recorded description was sufficient. 

4. Same— Prior Location— Presumption of Discovery. 

Proof of a record of a prior location, and the markihg of it on the ground, 
will not defeat a subséquent location, in the absence of proof of a discovery 
by the prior locators. The record and the inarking are not sufficient to 
authorize the court to présume a discovery. 

Booth, Lee &,Gray and Morris L. ; Ritcb.ie, for plaintiff. 
Brown & Henderson and D. C. McLaughlin, for défendants. 

MARSHALL, District Judge. This suit is brought in pursuance of 
an adverse claim filed in the land office under section 2326 of the Re- 
vised Statutes of the United States, 'by the plaintiff, who claims to own 
the Alta Belle mining claim, against the application of the défendants 
for a patent for the Dutchman Iode. The plaintiff's claim was located 
on May 25, 1894 ; the défendants', on January 1, 1889. It is not con- 
tended that the Dutchman Iode was abandoned, or subject to forfei- 
ture for failure to do the required annual work thereon ; but the right 
of the plaintiff to recover dépends on the establishment of the original 
invalidity of the Dutchman location. That no valid location of the 
Dutchman was made is claimed on three grounds : (1) That the claim 
was not marked on the ground, so that its boundaries could be readily 
traced; (2) that the record of the claim did not contain such a de- 
scription of it as to identify it; (3) that at the time of the location of 
the Dutchman the premises were not subject to the location, but 
constituted a part of the Black Rock No. 1 and the Black Rock No. 2 
claims. Thèse objections will be considered in their order. 

1. The évidence shows that on January 1, 1889, the locators of the 
Dutchman placed at each corner of the claim substantial stakes, about 
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4 feet high and 4 inches in diameter. Similar stakes were also 
placed at the discovery point of the claim, and at a point on the north- 
west side line, and a point on the southeast side line thereof. The 
shape of the claim, as marked, was approximately a parallelogram. 
On tne discovery stake, and on a tree about 20 feet therefrom, were 
nailed notices of location, written on paper which contained the name 
of the claim, the date of location, the names of the locators, and an at- 
tempted description of the claim. The claim was on a ridge, and, while 
there were some trees on it, the évidence does not show that they were 
thick, or that there was any difflculty in seeing the corner stakes. It is 
said that the stakes should hâve been marked with the name of the 
claim. This was not necessary, unless the boundaries could not havë 
been readily traced without it. The relative positions of the stakes 
showed their connection, and indicated a parallelogram. The loca- 
tion notice, nailed on the discovery stake, and placed within this par- 
allelogram, gave ail of the information that marks on corner stakes 
would hâve given. I think the claim was sùfficiently marked on the 
ground, within the most exacting décisions on the subjeet. Book v. 
Mining Co., 58 Fed. 106-113; Southern Oross Gold & Silver Min. Co. 
v. Europa Min. Co., 15 Nev. 383; Warnock v. Dè.Witt, 11 Utah, 324, 
40 Pac. 205. Having been once so marked, the right of the locators 
thereto wonld not be affected by the oblitération of the marks, or the 
removal of the notice without théir fault. Jupiter Min. Co. v. Bodie 
Consol. Min. Co., 11 Fed. 666; Book v. Mining Co., 58 Fed. 106-114. 

2. A more serious question is presented by the second objection to 
the location. The location was made while Utah was a territory, but 
there was no statute of the territory governing the locating or man- 
ner of recording. Under the authority given them by section 2324 
of the Revised Statutes of the United States, the minera' of Uintah 
mining district had made régulations on the subjeet, article 5 of which 
was as follows: 

"In order to locate a claim of a ledge, lead, Iode, or deposit of rock or ore 
supposed to contain minerai, the locator shall first conform to the United States 
laws regarding minerai lands, passed May 10, 1872, and shall place a written 
or prlnted notice of the same upon the ground so claimed, a true copy of which 
shall be flled for record with the recorder of this district within ten (10) days 
of the date of such location, or such location shall be deemed void and of no 
effect." 

On January 1, 1889, the locators filed with the recorder of the dis- 
trict a true copy of the written notice of location placed by them on 
the ground located, and which was as follows: 

"Notice is hereby given that the undersigned, having complied with the re- 
quirements of section 2324 of the Revised Statutes of the United States, and 
the local rules, customs, and régulations of this district, has located 1,500 feet 
in length by four hundred feet in width on this, the Dutchman Iode, vein, or 
deposit, bearing gold, silver, and other precious metals, situated in the Uintah 
mining district, Summit county, Utah, the location being described and marked 
on the ground as follows, to wit: Commencing at the discovery, which is 100 
feet southerly of the southeasterly end line and center of Toronto location, and 
100 feet southerly of said discovery is placed post No. 1; thence 1,400 feet, 
to post No. 2; thence 4, to post No. 3; thence 1,400 feet in a northerly, to 
post No. 4; thence 100 feet northerly, to post No. 5; thence 400 feet southerly, 
joining with the southwesterly end Une of the Toronto, to post No. 6; theDce 
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100 feeM.outlrtfegterijv'to -Jtost No. .Hvijttœ place of .beginfitag. . Thè mlnlng 
claim above descrihedsha.il be known as the 'Dutcliman.' Located this flrst 
day of January, 1889. ' Nàméâ of! lùcatbré: t>. C. McLaughlin, 375 feet; John 
Kennedy, 375 feet; Frank James, ! 375 ; feet; Henry Newell, 375 feet." 

The description of the cl3âjoi i as;c j o,ntftin,ed in the notice was incor- 
rect in the following particuïars:;, ,TJiere was no southeasterly end 
line of the Toronto-, location,' and tne discpvery was situated S., 44 
deg. 21 min, W., 222.8 feet.distant from the çen ter point of the south- 
westerly end line of the Torontq location, instead of 100 feet southerly 
therefrom, as called for. From pqst 2 to post 3 was approximately 
.400 feet, while the call was "4." From post 3 to post 4, and from 
ppst 4 to post 5, thecail was "northerly"; the true course, N., 56 deg. 
E. From post 5 to post 6, the call was "southerly, joining with the 
sonthwesterly end line of the Tprpntp"; the true course was S., 32 
deg. E., joining with said southwésterly end line. The last call, from 
post 6 to post 1, was southwésterly 'the true course was S., 56 deg. W. 

It will be seen, that the description, as recorded, called for both the 
southeasterly and southwésterly end Une of the Toronto Iode, and that 
it is apparent from the calls in the, notice that the one or the other is 
an error. When it is sought; tp apply the description to the ground, 
and it is ascertained that the Toronto claim bas no southeasterly end 
line, the true call is at once known. The error in the call of "4," 
instead of "400 feet," is also shown by the notice itself. It is stated 
therein that the ; location màde was |,500 feet in length by 400 feet 
in width. What was intende<i <J* , apparent. It is true that the 
courses called,fo,r ; yajry mojîe «r less,,ïrpm the correct courses. In the 
absence of monuments, and in, a^eed, "southerly" would mean due 
south. But it is not usual for miners to locate claims with a com- 
pass, and no construction shoùld be gïven the acts of çongress or the 
régulations of; the miners which would invalidâtes location because 
of an error in the call for a course. Book v. Mining Co., 58 Fed. 115. 

The régulation pf the miners in question proyided for the record 
of a true copy of the notice of l^atîon, as posted on the claim; and, 
even if the 10 days is given ; m ■, wnicb . to cure! , any defects in the 
original notice, it would still be often impossible, within that time, 
to survey the claim or to describè it by nietès and bounds with abso- 
lu te accuracy. The ordinâry' princ'ïple, that courses and distances 
give way to fixed monuments, applies to such descriptions, and 
the record is suffi eieht wfaeri itcoBtams directions which, taken in 
connection with the markihg of the claim on the ground, will enable 
a person of ordinary intelligence to distinguish the premises lo- 
cated from the public minerai land, open to exploration. Book v. 
Mining Co., 58 Fed. 106-115; Pollard v. Shively, 5 Colo. 309; Brady 
t. Husby, 21 NeV.- 453, 33 Pac. 801| Gamer t. Glenn, 8 Mont. 371, 
20 Pac. 654; Uptyh y. Larkin; 7 .M&tft "449, 17 Pac. 728. .... 

The act of çongress does hpt, itself require a record, nor does it 
prescribe its effect when it is required by a régulation of the miners 
as in this case; But, tô havèany' éffect,it must contaïn the matters 
specified in section 2324 of the. Kevised Statutes, ' and therefore 
must contain "such a description of the claim or claims located 
by référence to. some natural ©bject or permanent monument as 
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will identify the claim." In this case, the régulation of the miners 
required a record as an act of location, and declared invalid any 
location of which no record was made. In the record of the Dutcb 
man Iode, not only were the stakes of the claim called for, but the 
call from post No. 5 to post No. 6 was for a Une "joining with the 
southwesterly end line of the Toronto" mine. This was a référ- 
ence to a permanent monument sufficient to identify the claim. 

In Hammer v. Milling Co., 130 U. S. 291-298, 9 Sup. Ct. 548, the 
record of the claim described it with référence to its own stakes, 
and stated it to be "about 1,500 feet south of Vaughan's Little Jen- 
nie Mine." The objection was made that the record did not refer 
to such a natural object or permanent monument as would identify 
the claim. The court, speaking by Mr. Justice Field, said : 

"Mining Iode claims are frequently found where there are no permanent 
monuments or natural objects, other than rocks or neighboring hills. Stakes 
driven into the ground are in such cases the most certain means of identifica- 
tion. Such stakes were placed hère, with a description of the premises by 
metes; and, to comply with the requirements of the statute so far as possible, 
the location of the Iodé is also indicated by stating its distance south of 
'Vaughan's Little Jennie Mine,'— probably the best known and most easily 
deftned object in the vicinity. We agrée with the court below that the Little 
Jennie Mine will be presumed to be. a well^known natural object or permanent 
monument until the contrary appears, where a location is described as in this 
notice, and it is further described 'as being 1,500 feet south from a well-known 
quartz location, and there is nothing in the évidence to contradict such a de- 
scription, distance, and direction.' " 

In the case at bar it afflrma'tively appears that the call for the 
southwesterly end line of the Toronto Iode was correct, and that at 
least three of the corner stakes of the Dutchman Iode were still 
in place several months after the location of the plaintiff's çlaim. 
Under thèse circumstances I am of the opinion that the ground lo- 
cated as the Dutchman could hâve been ascertained by a person 
of ordinary intelligence in attempting to apply the description in 
the record of the claim to the stakes and monuments called for. 

3. The last objection urçged is that when the Dutchman was lo- 
«ated the ground was covered by prior subsisting locations. In 
support of this objection the; plaintiff has introduced in évidence 
certifled copies of the recorded notices of location of the Black 
Rock No. 1 and the Black Rock No. 2 mining claims, claiming that 
such locations were made January 1, 1886. The évidence also 
shows that said claims, long prior to January 1, 1889, had been 
so staked as to include the premises in controversy, and that, while 
no work was done thereon during the year 1888, yet that two men, 
acting for the person. claiming to own them, entered on the claims 
December 31, 1888, spent the night in a tunnel, on one of them- and 
commenced to work thereon January 2, 1889, after the location of 
the Dutchman. It is not ; necessary to décide whether the entry 
of the original owner with intent to do the required annual work, 
but without any actual resumption of such work prior to révocation, 
prevents such relocation, for the plaintiff has failed to show any 
valid location of the Black Rock claims; There is no évidence of 
-any discovery of a, veiij ; or Iode "therein prior to the discovery ol 
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the Dutchman, nor is there any évidence that the owners of the 
Black Rocks ever knew of any vein or indication of a vein there. 
It is not shown that the iocators of the Black Rock claims are dead 
or absent, nor is it suggested that it was difflcult to prove the fact 
of discovery, if it existed. On this point, the plaintiff's case rests 
on the theory that, a record of a location and the niarking of it 
on the ground being shown, the court should présume a discovery 
of a vein. I do not think such a presumption should be made. 

There will be a decree for the défendants, quieting their title 
against the plaintiff's adverse claim to the premises in controversy. 



TKAVELERS' PEOTBCTIVEJ ASS'N OF AMERICA v. LANGHOLZ. 

(Circuit Court of Appeals, Fifth Circuit March 1, 1898.) 

No. 618. 

Insurance— Intentional Injury. 

Where a policy of insurance provides, "The raember hereby agrées that the 
Travelers' Protective Association shall not be liable for deatb wben caused 
by intentional injuries inflicted by the member or any other person," and the 
proof shows the insured was murdered, his deat,h was caused by intentional 
injuries, and no recovery can be had. 

In Error to the Circuit Court of the United States for the Western 
District of Texas. 

Henry T. Kent, for plaintiff in error. 
Houston & Houston, for défendant in error 

Before PARDEE and McCORMICE, Circuit Judges, and SWAYNE, 
District Judge. 

SWAYNE, District Judge. This was a suit brought by the défend- 
ant in error, Matilda Langholz; in the district court, Forty-Pifth dis- 
trict, of Bexar county, Tex., on March 20; 1896, and removed by the 
plaintiff in error to the United States circuit court for the Western dis- 
trict of Texas 'on the 22d of May, 1896. The action is upon a policy of 
life and accident insurance issued by thé plaintiff in error corporation 
to Charles J. Langholz. The netitioh upon which the cause went to 
trial allèges that the plaintiff below was a feme sole; that the défend- 
ant below is a corporation of the state of Missouri; that the said 
Chailes J. Langholz was the son of thé plaintiff below, and became a 
member of the said corporation défendant, aiïd became entitled to hâve 
said défendant issue to him a certain policy of insurance upon his life, 
the benefits of which, in case of death, wefé payable to the plaintiff 
below, by which policy she would be entitled to 15,000. She then set 
out the policy of insurance or certiflcate of membership in haec verba, 
with the indorsements upon the back thereof. She further allèges 
that her said son, Charles J. Langholz, on or about the 9th day of June, 
1896, came to his death by accident, within the meaning and pro- 
visions of thé said certiflcate of fiïembership or policy of insurance: 
and she further allèges in this connection that her said son was mur- 
dered on said date, in the state of Texas/ by one John Taylor, being 
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shot through the head with a Winchester rifle, from which his death 
resulted immediately; and she further allèges full compliance by her 
said son with ail the requirements and conditions of said policy of in- 
surance, and ail of the rules indorsed thereon, which latter are as fol- 
io ws: 

"The mernber hereby agrées that the following rules shall be observed: That 
the Travelers' Protective ; Association of America shall not be liable for injuries 
lncurred by a member in occupation more hazardous than specifled in his appli- 
cation for membership, or in case of injuries, fatal or otherwise, wantonly or 
intentionally inflicted upon himself while sane or insane, or in case of disap- 
pearance, or injuries of which there is no visible mark upon the body (the body 
itself not being deemed such a mark in case of death), or in case of injury, dis- 
ability, or death happening to the member while intoxicated, or in conséquence 
of his having been under the influence of any narcotic or intoxicant, or death 
or disability when caused wholly or in part by any bodily or mental inflrmity 
or disease, dueling, fighting, wrestling, war or riot, injury resulting from an 
altercation or quarrel, unneeessary lifting, voluntary exertion (unless in a humane 
effort to save human life), voluntary or unneeessary exposure to danger, or to 
obvious risk of injury, or by intentional injuries inflicted by the member, or 
any other person, injury received either while avoiding or resisting arrest, while 
violating the law or violating the ordinary rules of safety of transportation 
companies, or riding on a locomotive, or to cases of injury caused by the diseases 
of epilepsy, paralysis, apoplexy, sunstroke, freezing, orchitis, hernia, flts, lum- 
bago, vertigo, or by sleepwalking, voluntary inhalation of any gas or vapor, 
injury fatal or otherwise, resulting from any poison or infection, or from any- 
thing accldentally or otherwise taken, administered, absorbed, or inhaled, disease, 
death, or disability resulting from surgical treatment (opération made necessary 
by the particular injury for which claim is made, and occurring within three 
calendar months from the date of the accident, excepted)." 

Due proof of death was presented, and claim was made on défendant 
below for $5,000. She also claimed the sum of 12 per cent, statutory 
damages, and $1,500 as reasonable attorney's fées, to which the défend- 
ant below flled a gênerai deniurrer, and also a spécial demurrer to the 
claim of 12 per cent, damages and attorney's fee. At the same time it 
flled the following answer : 

"The défendant further excepts specially to the allégation in the said amended 
pétition that the death of Charles J. Langholz was not caused by 'intentional 
injuries inflicted by himself or any other person, received either whilè avoiding 
or resisting arrest, while violating the law, or violating the ordinary rules of 
safety of transportation companies,' as alleged in the fiftta page of said amended 
pétition, because said allégations are immaterial and irrelevant, under the rules 
indorsed on the back of the certifleate of insurance, as shown on the third page 
of said amended pétition. Of this the défendant prays the judgment of the court." 

The spécial demurrer was sustained by the court, but the gênerai 
demurrer was overruled, to which the défendant below excepted, when, 
upon an agreed state of facts, and the jury having been waived, the 
cause was submitted to the court below, which found in favor of the 
plaintiff for $5,000, with interest from September 22, 1895, and entered 
judgment accordingly, from which the défendant below appeals, and 
brings the cause hère upon the following assignments of error: 

"First. The court erred in overruling the defendant's gênerai demurrer to the 
plaintiff's first amended original pétition, because said amended original pétition 
showed no cause of action on its face, in this: That it is alleged that Charles J. 
Langholz came to his death by intentional injuries inflicted upon him by another, 
and the certifleate of insurance, insuring the said Charles J. Langholz, whicb 
was fully set out in the said amended original pétition, showed that the défend- 
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ant was not llable in case of death so occurring, which error is set out In defend- 
ant's bill of exception No. 1. Second. The court erred in giving judgment for 
the plaintif! and against the défendant, because tbe spécial flndings of fact 
made by the court show that said Charles J. Langholz was intentionally mur- 
dered by one John Taylor, and that the certificate of insurance , set out in said 
spécial flndings exempted the défendant from liability from death so occurring; 
and that the judgment should hâve been given to the défendant upon the said 
spécial flndings, which error is set out in defendant's bill of exception No. 2." 

It is évident from the raies set put. on the back of the policy, as well 
as from the wording in the body thereof -, it was issued as an accident 
policy only; hence the many conditions or causes of death or in jury 
named in which the company should not be liable. One of thèse, read- 
ing as required by the grammatical construction of the paragraph, and 
omitting that part not pertinent to this case, is as follows: 

"The member hereby agrées that the Travelers' Protective Association of 
America shall not be liable for * * * death, * * * when caused by 
intentional injuries inflicted by the member or ahy other person." 

The statement of facts in this case agreed on, and the flndings of the 
court, show the insured to hâve been murdered (that is, intentionally 
injured by another person); and under the construction put upon 
identically the same language in Insurance Co. v. McOonkey, 127 U. S. 
661, 8 Sup. Ct. 1360, the plaintiff cannot recover. In that case Justice 
Harlan, speaking for thè court, said: 

"We are, howeyer, of the opinion that the instructions of the jury were ràd- 
ically wrong in one particular. The policy expressly provides that no claim 
shall be made under it when the death of the insured was caused by intentional 
Injuries inflicted by the insured or any other person. If he was murdered, thën 
his death was caused by intentional injuries inflicted by another person. Neyer- 
theless, the instructions to the jury were so worded as to convey the idea that, 
if the insured was murdered, the plaintiff was entitled to recover; in other 
words, even if the death was caused by wholly intentional Injuries inflicted upon 
the insured by another person, the means used were 'accidentai' as to him, and 
therefore the company was liable." 

This is the only case cited bearing upon the question at bar from the 
suprême court. It is controlling hère, and, as we fully agrée with and 
follow it, we must reverse and rernaiid this case, with instructions to 
the court below to enter judgment for défendant belpw. 



SMITH v. DAY et al. 

(Circuit Court, D. Oregon. March 23, 1898.) 

No. 2,307. 

I. NEGJMSBNCB— CONTRACTOHS FOR RlVER IMPBOVEMENTS— BlASTING ON GOV- 
ERNMENT Lands. ;■,!... . 
Contractors maKing rock excavations on government property for river im- 
provements aie t» be considered; so far as regards their duty to avold in- 
juring third përsons, as owners of the premises, and are not required to use 
extraordinary çare, such as covering their blasts, but only ordinary care. 
Passengers oïl river steàmboats, which are permitted to land near thé place 
whêre the b,làsting is carfied on, with the. express understanding tha't the 
boat owrter milst assumé ail responsibillty, are tp be règarded as there by 
mère permission or sufferaàce, aûd. àt their own péril, if 6rdinary care is 
used. 
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3. SAStE-f^ASSUMPTION OF RlSKS. :'..->' 

, Que who goes, voluntarily, in the prosecution of his own business, on pub- 
' lie làndsi where inïprovements are being made by contractors, knowing that 
blasting is going on there, assumes the risks incident to the prosecution of 
the work with ordinary care, though he is there by the sufferance or permis- 
sion of the contractors. ; . ■ . 

This was an action at law by Henry Smith against J. G. & I. N. 
Day and the Dalles, Portland & Astoria Navigation Company to re- 
cover damages for personal injuries. The jury returned a verdict, for 
défendants, and the plaintiff now moves for a new triaL 

A. S. Bennett and G. W. Allen, for plaintiff. 

John M. Gearin and Stott, Boise & Stout; for défendants. 

BEIiLINGER, District Judge. Tbis is an action for damages resulr- 
ing from an injury received by the plaintiff under the following circum- 
stances: The plaintiff was a passenger on board the navigation 
company's boat, from the Dalles to Portland. At the Cascade Locks 
the détendants J. G. & I. N. Day were engaged, as contractors for the 
governmént, in miaking rock excavations for the locks then in course 
of construction at that point. Their work was being carried on within 
what is known as the "Government Réserve," being lands reserved by 
the governmént for the purposes of the work under construction. A 
large force of men werè being employed, and the praetice was to flre 
off blasts at the noon hour, af ter the workmen had left their work for 
their dinhers, and in the evening, after the time for quitting work. 
This blasting had been conducted regularly for a considérable period 
of time at this point, during the short season in which the stage of 
water would permit that kind of work. The plaintiff, being a passen- 
ger as aforesaid, upon arriving at the locks, got on the portage rail- 
way, and rode down to the lower wharf, being a point on the reserve 
near where the work of blasting was being done. He went along 
with a number of other passengers. Upon reaching the lower wharf, 
he wènt on board the boat of the navigation company at that point, 
wheré he remained for some time, during which blasts were being 
fired. Whën he got to the lower boat, he heard blasting, and under- 
stood that blasting was being done. He went upon the boat, and was 
occupied for some 15 minutes in playing a game of cards, after which 
he talked to the steward for a few minutes, and then sat down in the 
forward part of the boat. and, becoming sleepy, either went to sleep, or 
dozed off in a state of partial sleep. In this situation he was struck 
by a rock thrown by one of the blasts, which broke through the utroer 
deck of the boat, striking him on the head or back of the neck, causing 
the injury complained of. The jury found for the défendants. 
* The grounds of the motion for a new trial are : 

(1) . Error of the court in instructing the jury as follows: 

"In determining the question of négligence in the prosecution of the work of 
blasting by the défendants, you must take into considération the nature of the 
work being done, the time within which it was to be completed, the place 
where it: Was to be done, and the necessity of flring blasts at certain hours of 
the day, in order that the work might be completed within the contract time." 
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(2) Error of the court in submitting to the jury the question of con- 
tributory négligence, the contention bf plaintiff being that there was 
no évidence te^ding to prove such. négligence. 

(3) Ërror of the court in refusing to instruct the jury,. as requested 
by plaintiff, that if there was an arrangement between the navigation 
company and the défendants, by which the former had permission to 
use the landing where th,e accident occurred, at its péril, this would 
not bind plaintiff. 

The négligence complained of, and upon which plaintiff relied as 
the ground of his recovery, ! consista (1) in the failure of the défendants 
to cover their blasts before firing the same; (2) in their failure to give 
reasonable notice, or any notice, to the passengers that blasts were 
about to be fired; (3) in not delaying the firing of such blasts until 
such time as the boat had departed from the wharf, and was out of 
danger. 

It is argued that the instruction that the jury might take into con- 
sidération the nature of the work being^one, the time within which it 
was to be completed, the place where the work was being done, and 
the necessity of firing blasts at certain times of the day in order that 
the work might be done within the contract time, makes the case turn 
upon the question of the necessity the défendants were under of doing 
the work as it was being done in order to complète it as they had con- 
tracted to do; that a party has no niore right to be careless or reckless 
of human life by a contract with the government than by a contract 
with an individual ; that a party cannot relieve himself froni his duty 
to adopt measures of safetyand protection by accepting such conditions 
in bis contract as are inconsistent with any measure of prudence nec- 
essary to the safety of third persons. The principle thus stated cannot 
be gainsaid. A party who owes a duty in that regard cannot excuse 
himself for a failure to exercise ordinary care and skill, whereby an- 
pther has been injured, by urging the necessities of his own situation 
at the time. But the term "ordinary care" is a relative term, always 
dépendent on relationship and circumstances. 16 Am. & Eng. Enc. 
Law, 398. The term "négligence" has différent meanings in relation 
to différent causes of action. In some cases it means a very slight 
absence of care and prudence; in others, the absence of reasonable 
care; and, again, such want of care as makes gross négligence. Rail- 
road Co. v. Woodruff, 59 Am. Dec. 72. Care is, undoubtedly, a rela- 
tive term, or, rather, conveys a relative idea as to the degree necessary 
to be observed under circumstances. Railroad Co. v. Ogier, 35 Pa. St. 
60. Want of ordinary care means nothing more than the failure to 
use those précautions which a just regard to the persons and property 
of others demanda should be used under the circumstances of the 
particular case. The Parmer v. McCraw, 26 Ala. 189. And it has 
accordingly been held that it is.the duty of a railroad company to exer- 
cise more caution and a higher degree of care when running their car? 
through a village or city than in the open country. Beisiegel v. Rail 
road Co., 34 N. Y. 622. "Ordinary care" dépends upon the perform- 
ance of a duty which one of the parties owes to the other, and this duty 
"arises out of the various relationships of life and varies in obligation 
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under différent circumstances. In one case the duty is high. and im- 
perative; in another it is of imperfect obligation. Thus, it may be 
dépendent on a mère license to enter upon land or the bare obligation 
to avoid inflicting a willful injury upon a trespasser; while, upon the 
other hand, it may be a duty to care for the safety of a specially in- 
vited guest or of a passenger for hire." 16 Am. & Eng. Enc. Law, 
412. "So, a licensee who entera on premises by permission only, with- 
out any enticement, allurement, or inducement being held out to him 
by the owner or occupant, cannot recover damages for injuries caused 
by obstructions or pitfalls. He goes there at his own risk, and enjoys 
the license subject to its concomitant périls. No duty is imposed by 
law on the owner or occupant to keep his premises in a suitable condi- 
tion for those who corne there solely for their own convenience or 
pleasure, and who are not either expressly invited to enter or induced 
to corne upon them by the purpose for which the premises are appro- 
priated and occupied, or by some préparation or adaptation of the place 
for use by customers or passengers, which might naturally and reason- 
ably lead them to suppose that they might properly and safely enter 
thereon." Sweeny v. Railroad Co., 87 Am. Dec. 647. Where one who, 
without invitation and as a licensee, only crossed the lands of another, 
where he and others had often crossed, and fell into an unprotected pit, 
and was injured, held that the owner of the premises was not liable. 
Morgan v. Railroad Co., 19 Blatchf. 239, 7 Fed. 78. 

This principle is applied in Eisenberg v. Railway Co., 33 Mo. App. 91, 
where it is held that mère licensees, in the use of a road across private 
property, in making use of the license, necessarily assume ail patent 
and obvious risks. It is also applied in the case of Transit Co. v. 
Rourke, 10 m. App. 478. In the latter case there was an uncovered 
pit on défendant'» land, from which the accident and conséquent dam- 
ages claimed resulted. The deceased was upon the def endant's land, 
without any invitation from the défendant. The facts, as stated in the 
opinion, appeared to be that many other persons "were in the habit of 
passing over said land, of their own motion, and for their own conven- 
ience," without objection on def endant's part; "but thèse facts," the 
court says, "at the utmost, only raise an implication of a license to the 
deceased to do the same thing, but gave him no right beyond that of a 
mère licensee." And in Railroad Co. v. Griffin, 100 Ind. 223, the court 
say: 

"The owner of premises is under no légal duty to keep them free from pit- 
falls or obstructions for the accommodation of persons who go upon or over them 
merely for their own convenience or pleasure, even where this is done with Ms 
permission. In such case the licensee goes there at his own risk, and, as has 
often before been said, enjoys the risk with its concomitant périls." 

In this case there was no invitation by the défendants to the plaintiff 
or to the navigation company to go upon the premises in question. The 
latter's passengers went upon thèse premises for their own conven- 
ience, and by the implied permission of défendants. Plaintiff contends 
that the premises were a highway; that the river has this character; 
and that it was the right of ail persons to pass up and down at this 
point; and that the défendants were obligea, at whatever inconven- 
ience to themselves, to adopt ail necessary précautions for the safety 
86 F.— 5 
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of; plaintiff and his fellow passengers, even if in conséquence thereof 
they Jbecame unable to comply with their contract in the completion of 
the improvement in which they were engagea. Such is the rule govern- 
ing the enjoyment of property by one owner With référence to the rights 
of adjacent owners or of passengers on the highway. But it dôes not 
apply in the case of mère li censées on the property of another. And, 
for the .purposes of this case, the défendants must be held to be for 
the time being the owners of the premises where the injury occurred. 
The right to use the highway is necessarily subordinate to the right 
to improve the highway. for use. The public authority may tear up a 
street, remove a bridge, or obstruct a road, and to this end exclude 
ail travel, for the purposes of an improvement. The défendants were 
placed by the government in the possession of the premises where this 
work was being done. The character of the work was necessarily 
hazardous. The testimony shows that passengers were allowed to 
pass over the premises for their own convenience, by permission or 
sufferance; the only permission that was given being that given to the 
navigation company, accompanied by the statement that the company 
must assume ail risks. 

The plaintiff had , f requently made trips over this routé before his 
injury. He testifies that he had gone "up and down there before," 
"several times a year." How long this work had been carried on does 
not appear. It appeared, however, that the work at that point was 
one of magnitude, and that it could only be prosecuted during the 
short season of extrême low water, beginning about November lst, and 
ending early in January. Plaintiff says that, in passing there thereto- 
fore, he had never heard blasting. Nevertheless, he must hâve known, 
if not from observation, from common knowledge, that blasting was 
being done along the line of that work. It is common knowledge that 
this work, necessarily involving more or less blasting, had been going 
on for years. If plaintiff could, bv any possibility, hâve been ignorant 
of this, he was so under circumstances that hâve the conséquences of 
knowledge; and, in passing over thèse premises, he assumed the risk 
incident to the work as it was being conducted. He was not a tres- 
passer, and his case was submitted to the jury on the assumption that 
he was rightfully where he was; but, in determining the "care" re- 
quired of défendants, it was left to the jury to détermine the measure 
of défendants' obligation to the plaintiff by the circumstances of the 
case. It does not folio w from the statement that plaintiff was right- 
fully at the place where he was injured ; that an imperative duty was 
imposed upon défendants to look out for his safety, as wôuld be the 
case if plaintiff had been upon his own premises or upon a public high- 
way open to travel. He was rightfully there in the sensé that he was 
there by sufferance, and was therefore not a trespasser, in wb.ich case 
défendants would only be liable for willful négligence. If plaintiff 
was rightfully there upon the implied consent of défendants, it was 
with the implied risk on his part of such dangers as were incident to 
the work défendants were engagea in, conducted in the manner usual, 
with the care ordinarily exercised under such circumstances. 

The instruction complained of; by which the jury were allowed to 
take into considération the magnitude of the work, etc., was with ref- 
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erence to the contention of plaintiff that défendants were in duty 
bound to cover their blasts, or to await the departure of the boat bef ore 
firing them; and, since the jury was allowed to flnd négligence as to 
thèse matters, the instruction was upon a theory of the case favorable 
to plaintiff. But there is nothing in the case tending to support the 
contention that there was any obligation on the part of the défendants 
to adopt either of thèse précautions. This case differs widely from 
those cited in support of this motion, where the matter complained of 
constituted a nuisance, or otherwise involved a breach of duty arising 
out of circumstances which made that duty a high and iniperative one. 
There was no testimony tending to show that blasts were ever covered 
except in cities or towns, or in proximity to buildings liable to injury 
therefrom; and it would be unreasonable to require the défendants, 
because of the permission granted by them to those who wished to 
travel by the river route for their own convenience or profit, to so 
involye themselves in unusual précautions as to make a compliance 
with their contract impossible or more difficult. 

I am of the opinion that the court erred in submitting the matter 
to the jury at ail. There was nothing to authorize a finding of duty 
on the part of défendants to forego their usual work in their usual 
method. The covering of blasts was not required by ordinary care. 
It would hâve been extraordinary care, and so extraordinary as to be 
impracticable. And so of the failure of défendants to delay their blasts 
until after the departure of the boat. It appears that the time when 
the boat would leave was uncertain. It sometimes happened that, ar- 
riving before 12 o'clock, she would not leave until after 2 o'clock, or 
until shortiy before 3 o'clock. The défendants could not reasonably 
be expected to delay their work awaiting the uncertain movements of 
the company's boats. The navigation company's boat could, with small 
loss of time to herself and passengers, hâve remained down the river 
until thèse blasts were flred. It was usually about noon when she ar- 
rived at the locks, and she frequently arrived after that time, and prob- 
ably after the firing was over. The rights of the boat and her passen- 
gers were, as we hâve seen, subordinate to those of the contractors. 
The boat never left for Portland until after 1 o'clock, and generally 
it was much later than that. If the down-river passengers did not 
care to take any risks from the blasts that were uniformly flred shortiy 
after 12 o'clock, they could, with but slight if any inconvenience, hâve 
remained at the upper locks until after the blasts were flred. But, 
without this, the ordinary risks from this danger were assumed by 
them. They had no right to rely upon any such précautions as it is 
now contended défendants should hâve provided. There was no ques- 
tion of négligence as to the matters covered by the instruction com- 
plained of that the jury could properly consider, and the plaintiff cannot 
complain that the court submitted such question to them. 

The plaintiff cites a number of cases in support of his motion, bearing 
upon the question under considération, among them Beauchamp v. 
Mining Co., 50 Mich. 163, 15 N. W. 65, where it was left to the jury to 
flnd whether ordinary prudence and caution would hâve required the 
défendant to cover and protect the place from which blasts were to 
be flred, the case being one, of injury from a mining blast. Th}s was 
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assigned as error, upon the ground that such a requirement would be so 
expensive that mining could not be carried on profltably, and was there- 
f ore impracticable. But the court said: 

"In none of thèse cases where négligence is alleged and proved could the 
answer be admltted that the profits of the business carried on would not justify 
the extra expense. It 1s not the matter of profit or loss that détermines or en- 
ters into the question of care or négligence, but rather that of danger to the 
public or third persons. Were it otherwise, an insolvent corporation would be 
comparatively safe, and an almost worthless mine inight be carried on with an 
utter disregard of the rights and safety of others. If mining at a particular 
place cannot be profltably carried on, and at the same time the rights of third 
parties be respected and protected, then It must be carried on at a loss or aban- 
doned." 

It will be noticed that the question is treated by the court as an at- 
tempt to excuse proved négligence on the ground of expense; but the 
real question was whether a failure to cover the blasts, under the cir- 
cumstances of the case, was négligence or tended to prove it. The case 
was one where the défendant company and another company, the 
Stephenson Company, worked adjacent mines. Each company gave to 
its employés permission to erect and occupy dwellings on their respec- 
tive lands. The plaintiff, who was working for the Stephenson Com- 
pany, had erected a dwelling upon its lands. With its permission, a 
store was also maintained on its lands. The plaintiff' s son was in- 
jured by a blast from the défendant company's mine, while going from 
the store to his home. The case was therefore one where an in jury 
results to a third person, on his own premises, from the work of an 
adjoining owner; and it belongs in the category with those cases which 
hold "that the act of throwing missiles on the land of another is clearly 
wrongful, and imposes upon the party the obligation of seeing to it 
that no injury results therefrom. 

The case of St. Peter v. Denison, 58 N. Y. 416, relied upon by plaintiff, 
is a case where a contracter of the state, in blasting for a canal, threw 
frozen dirt upon the land of plaintiff, where the latter was in the 
enjoyment of his property, and without warning of the blast, whereby 
plaintiff was injured. It was held that the throwing of débris by 
blasting in this way was an intrusion upon plaintiff's land, and that 
this is equally as wrongful as a perinanent appropriation of the land 
would be, and that, having no right, it is no matter whether or no 
défendant made his invasion without négligence; that the défendant 
was bound either to adopt such précautions as would prevent such 
missiles from reaching the place where the plaintiff then was, or to 
give him personal and timely notice of the setting off of such blast; 
that "the plaintiff was of lawful right where he was, and had the right 
to assume, until personal notice or knowledge of the contrary, that oth- 
ers would not unlawfully intrude upon him." The case cited is not one 
of négligence, but of unlawful intrusion upon the premises of another. 
The duty resting upon the défendant to guard against injury from his 
wrongful intrusion was absolute. It was not a case of reasonable 
care in blasting or in giving notice. The act of throwing missiles 
upon the land of the adjacent owner was in itself wrongful, and it im- 
posed upon the défendant the obligation of seeing to it that no injury 
resulted therefrom. Reasonable précaution as to notice, or reasonable 
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care in that respect, was not enough. Timely and personal notice ia 
required, — such notice as would make the plaintiff 's conduct thereaf ter, 
in exposing himself to the threatened danser, reckless or willful. The 
case involves an entirely différent prineiple from that applicable in 
this case, where the plaintiiï, for his own convenience, by the sufferance 
or implied license of défendants, goes upon premises where, and at a 
time when, blasting is being regularly done, and who, if the circumstan- 
ces do not imply knowledge beforehand, at least knew some time before 
he was injured that blasts were being flred. 

Another case relied upon in support of this motion is that of Wright 
v. Compton, 53 Ind. 337. But that case, like the one just considered, 
did not involve any question of négligence. It was a case of blasting 
near a public highway, whereby a person traveling on the highway 
was injured. The court says: 

"The question involved is not one of négligence on the part of the défendants. 
The act chargea against them is in itself imlawful; not the act of blasting and 
quarrylng rock, but the act of casting fragments of rock upon the plaintiff, to 
his injury." 

The court lays down the rule that "the public travel must not be en- 
dangered to accommodate the private rights of an individual." The 
question is considered in this case as one involving an unlawful use 
of the défendants' property, to the injury of third persons in the enjoy- 
ment of their property. It is put upon the grounds of the décision in 
St. Peter v. Denison, that what is complained of is a nuisance, — an un- 
lawful intrusion upon the property of others. And so the court, quot- 
ing from Hay v. Cohoes Co., 2 N. Y. 159, says: 

"A man may prosecute such business as he chooses upon his premises, but he 
cannot erect a nuisance to the annoyance of the adjoining proprietor, even for 
the purpose of a lawful trade. He may excavate a canal, but he cannot cast 
the dirt or stones upon the land of his neighbor, either by human agency or the 
force of gunpowder. If he cannot construct the work without the adoption of 
Buch means, he must abandon that mode of using his property, or be held 
responsible for ail the damages resulting therefrom. He will not be permitted 
to accomplish a légal object in an unlawful manner." 

And the conclusion is reached that: 

"If the défendants cannot work their stone quarry without endangering the 
safety of travelers on the highway, they must abandon it, or answer in damages 
for the injuries thus done." 

So, too, of the case of Colton v. Onderdonk, 69 Cal. 156, 10 Pac. 395, 
also cited in support of the motion. In that case the owner of a lot 
situated in a large city, contiguous to the dwelling of another, blasted 
out rocks on his lot, to the injury of his neighbor. It was held that 
such a use of property is unreasonable, unusual, and unnatural, and 
no care or skill exercised in the use will excuse the owner from liability 
for the resulting damage. 

In ail thèse cases the obligation to make compensation is an abso- 
lute one. The law déclares that one man shall not improve his own 
property by the employment of dangerous agencies, to the injury of his 
neighbor; and, whether he exercises the utmost care, the resuit is 
the same. Admitting that the same rule applies where the govern- 
ment is a party, yet it cannot be invoked when the injured party 
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voluntarily, in the prosecution of his own business, goas upon the 
premises where the improvement is being made, although he has 
permission to do so. Such person cannot say: "I am hère by 
jour permission, and with knowledge of the work you are prosecuting, 
and you must see to it that I am not injured, even if it becomes neces- 
sary to abandon the improvement you are making." Such an applica- 
tion of the rule of thèse cases would be unreasonable. The plaintiff 
and his fellow passengers went upon the premises where the blasting 
was being done with their eyes open. Their right there, whether 
it was a right by sufferance or license, implied or otherwise, was subor- 
dinate to the right of the défendants to prosecute the work in which 
they were engaged. Thèse passengers assumed ail risks necessarily 
incident to such work prosecuted with skill and reasonable care, — such 
care as is usually employed under like circumstances. They had a 
right to expect, and are presumed to hâve relied upon, this degree of 
care; but they had no right to expect, and are not presumed to hâve 
expected, that the manner of carrying on this work would be changed, 
and précautions, unheard of under the circumstances, adopted, or that 
the work would be delayed or possibly abandoned because of the indul- 
gence granted to them. It follows that the refusai of the court to 
instruct the jury that the permission of défendants to the navigation 
company to use the landing at its péril would not be binding upon 
passengers on the boats of the company was not erroneous. The in- 
structions given were inconsistent with the conclusion that any péril 
assumed by the company involved the plaintiff. It was f ully explained 
to the jury that défendants were bound to exercise ordinary care under 
the circumstances. Thèse circumstances were enumerated, and did 
not include that of risk impliedly assumed by the navigation com- 
pany. I am of the opinion that the plaintiff did assume ail risk at- 
tendant upon the work, if not as it was usually conducted, at least 
such risk as was necessary to the work conducted with ordinary care, 
as determined by the circumstances which surrounded it. When the 
jury are instructed to this effect, there is no presumption that they 
may hâve found that défendants were not liable upon the ground of 
an understanding with the navigation company that it acted at its 
péril. 

It is contended that the jury should not hâve been permitted to 
consider whether there was contributory négligence on plaintiff s part; 
that there was nothing tending to prove such négligence. I am of 
the opinion that there was such testimony in the case. From what 
has already been said, enough appears to authorize a finding that plain- 
tiff knew, from previous acquaintance, the nature of the work done at 
the locks and the risks attending it; that he knew that blasting was 
being done there, and the manner of such blasting; and that he knew 
that the boat did not leave the wharf until after such blasting at the 
noon hour. But, without this, it appears that plaintiff was warned 
of the blasting by the noise of the blasts, and by information which 
he had. He testifies that, when he got to the boat "at the time of 
the hubbub of the people getting off the boat, there was blasting at 
that time," so he "understood"; that he "heard some noise," and 
went in and sat down; that then, after the passengers going up stream 
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liad got ôff the boat, he sat down with others, and played a game of 
cards, "for about flfteen minutes." ïhen he sat down, and talked to 
the steward for a few minutes, after which he succumbed to the rocking 
motion of the boat, and dozed, when he was struck and injured. On 
eross-examination plaintiff says that as soon as he got on the boat, and 
after he went upstairs, he heard some noise like blasting, and he 
"thought they were blasting," and that thereafter he played a game 
of cards. So, according to his testimony, he "understood" they were 
blasting at the time, and he heard some noise like blasting, and thought 
they were blasting, and thereafter he played cards for some 15 min- 
utes, and followed that by talking with the steward "for a few min- 
utes," after which he dozed in his seat for a time, the length of which 
he is unable to give. He was therefore fully warned of the blasting, 
and his instinct, if not his previous expérience, should hâve enabled 
him to know there was danger. His conduct warrants the inference 
that he had become so accustomed to blasting, from previous journeys 
down the river, that it had ceased to excite any interést or concern in 
him. Between the time when he heard the noise of blasting and un- 
derstood there was blasting, and his injury, there was ample time to 
hâve taken the utmost précautions for his own saf ety that any personal 
warning would hâve given him. He testifies that he had not on pre- 
vious trips heard blasting, but does not testify that he was ignorant 
of the fact that blasting was being done regularly at that place and 
time; and, as already stated, there is enough to authorize the inference 
that he did know it, and that, with such knowledge, he was guilty 
of contributory négligence in going upon the boat, and, furthermore, 
that his subséquent conduct, after hearing the blasting, is enough to 
sustain a further finding of négligence on his part. 

In addition to thèse considérations, I am of the opinion that there 
is nothing in the case tending to prove négligence on the part of de- 
fendants, contributing to the injury; that there is nothing to warrant 
the conclusion that the blasts should hâve been covered, or that de- 
fendants should hâve postponed their work of blasting until the navi- 
gation company's boat left on its trip; and that the question of a 
warning cry that blasts were to be fired is immaterial, since the plain- 
tiff was otherwise warned, and had knowledge. The feeling of security 
which his conduct manifests was certainly not due to lack of notice, 
but appears to hâve been due to his indifférence to what was taking 
place. The motion for a new trial is denied. 



ONITED STATES v. SIMONS et a. 
(Circuit Court of Appeals, Ninth Circuit February 7, 1898.) 

No. 441. 

Indian Agkncies— Action by United States— Amowance of Crédits. 

In an action on the bond of an Indian agent, wliere the agent died near 
the close of the quarter, crédit may be allowed for vouchers which hâve 
not been presented to the accounting officers of the treasury; the death 
of the agent bringing such vouchers within the last clause of Kev. St. 
U. S. § 951, relating to vouchers not presented by reason of "absence from 
the United States or some unavoidable accident" 
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In Error to the District Court of the United States for the District of 
Montana. 

Preston H. Leslie, for the United States. 
McConnell & McConnell, for défendants in error. 

Before GILBEKT, KOSS, and MORROW, Circuit Judges. 

GILBEET, Circuit Judge. Archer 0. Simons was the agent for 
the Indians at Ft. Belknap Agency, Mont, under a commission 
bearing date February 4, 1890. On April 1, 1890, he took the oath 
of office, and ëntered upon the discharge of his duties. On Decem- 
ber 21, 1892, he died. An action was brought by the United States 
against his administrator and his bondsmen to recover $858.42, 
with interest thereon from December 21, 1892, which sum, it was 
alleged in the complaint, the agent had appropriated and converted 
to his own use. Défendants denied their liability for any sum. 
They also pleaded a set-off of $334.20 for unpaid salary due the 
deceased. There was a verdict for the défendants, and judgment 
accordingly. 

It is assigned as error that the court pérmitted the witness Eains- 
ford to testify orally concerning the disposition of certain articles 
referred to in Touchers No. 3 and No. 5, and that he was pérmitted 
to testify orally that $30 disbursed by the agent for vaccine virus 
was used in vaccinating the Indian ehildren, and that he was pér- 
mitted to testify orally that certain paint brushes with which the 
agent was chargea had been wbrn out under his direction in paint- 
ing the rooms of the agency buildings. It is said that this oral 
testimony was inadmissible under section 951 of the Eevised Stat- 
utes, which provides as follows: 

"In sults brought by the United States against individuals, no claim for a 
crédit shall be admitted, upon trial, except such as appear to hâve been pre- 
sented to the accoùnting officers oî the treasury, for their examination, and 
to hâve been by them disallowed, in whole or in part, unless it is proved to the 
satisfaction of the court that the défendant is, at the time of the trial, in 
possession of vouchers not before in his power to procure, and that he was pre- 
vented from exhibiting a claim for such crédit at the treasury by absence from 
the United States or by some unavoidable accident." 

The total amount involved upon the writ of error is $243.43. 
Voucher No. 3 accounts for the disposition of certain flannel sheet- 
ing, linsey, etc., which, according to the voucher, were used by the 
pupils of the Indian school; voucher No. 5, for some lumber, 
amounting to $22.44, purchased and used for the agency. There 
is nothing whatever in the record to inform us that proper vouchers 
for ail of thèse items had not been duly forwarded to the proper 
accoùnting officers. But, assuming that they were not, we find 
no error in the admission of oral testimony. Ail the transactions 
concerning which such testimony was taken belong to the last 
quarter of the year 1892. The death of the agent occurring a few 
days before the end of that quarter, it was manifestly impossible 
for him to hâve submitted the vouchers. The case cornes clearly 
within the exceptions named in the statute. If the death of the 
agent was not an absence from the United States, it certainly was 
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an unavoidable accident. It was shown that the Indian commis- 
sioner had written forbidding the administrâtes to sign or verify 
vouchers. The Touchers that were admitted in évidence were 
signed, — the one by the superintendent of the Indian schools, the 
other by the administrator of the décèdent. There was compétent 
and undisputed évidence that the vaccine virus had been used in 
vaccinating the Indian children, and that the paint brushes were 
worn ont in painting the agency buildings. Upon the évidence 
offered on the trial, the défendants were entitled to a verdict irre- 
spective of the set-off. We search the record in vain for a justi- 
fication of the harsh charge that the agent appropriated and con- 
verted to his own use the moneys of the United States. Nor can 
we see that the ends of justice hâve been subserved by burdening 
his estate with the expense of this writ of error. The judgment 
of the circuit court will be afflrmed. 



OLEVELAND, C. & S. BY. CO. v. KNICKERBOCKER TRUST CO. OF 

NEW YORK et al. 

(Circuit Court, N. D. Ohio, E. D. April 12, 1898.) 

No. 5,156. 

1. Railboads — Mechanic's Lien — Ohio Railroad Lien Law — Bridges. 

A lien upon a railroad bridge in Ohio for work performed and material 
furnished cannot be obtained under the mechanic's lien law, but must be 
obtained under the act of April 10, 1884, known as the "Railroad Lien Law," 
under which the lien must be filed within 40 days af ter the account is closed. 

2. Same. 

A railroad bridge becomes a part of the permanent structure of a railroad, 
and a mechanic's lien cannot be maintained for work performed and mate- 
rial furnished for a bridge as against liens created by prior mortgages on the 
railroad. 

5. Same — Pbiority of Claim for Necessary Repairs. 

Where a railroad bridge became so defective that it was unsafe to run 
trains over it, and repairs were necessary to keep the railroad a going con- 
cern, those who performed the work and furnished the material necessary 
in repairing the bridge are entitled, on the insolvency of the company and 
the appointaient of a receiver, to priority over the mortgage bonds, without 
showing any diversion of income, and such priority may be allowed, though 
more than six months elapsed between the time the work was done and the 
appointment of a receiver. 

4. Same. 

Such priority is allowed as against liens created by mortgages placed on dif- 
férent branches of the Consolidated road when they were independent corpo- 
rations. 

6. Same— Original Construction. 

The term "original construction" (as distinguished from repairs) has a 
technical meaning, and is that construction of bridges, grades, culverts, rails, 
ties, docks, etc., that is necessary to be done before the road can be opened, 
not such structures as are intended to replace old and worn out counterparts. 

Baldwin & Shields, for complainant. 

C. E. Pennewell, Amos Denison, and F. A. Durhan, for intervene?, 
T. B. Townsend Brick & Contracting Co. 
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RICKS, District Judge. The intervener seeks to obtain a preferen- 
tial lien for work done and perfbrmed and material furnished for the 
Cleveland, Canton & Southern Railroad Company upon the pier and 
abutmente of the Independence street bridge over the Cùyahoga river, 
in the city of Cleveland, and, with that end in view, sets up three 
grounds for recovery: (1) A mechanic's lien is asserted. (2) It is 
asserted that at least a portion of its claim is preferred under the 
order of the court appointing the receiver, in which six months' claims 
for material, supplies, and labor are to be paid out of the net income 
of the road in the hands of the receivers. (3) That the labor per- 
formed and material furnished were necessary to keep the road a 
going concern, and that, in equity, they are entitled to payment out of 
the corpus. 

In my opinion, the mechanic's lien placed upon the bridge upon 
which the work was performed and material furnished is ineffectuai 
to charge the railroad company, for the reason that a claim against 
a railroad cannot be obtained under the gênerai mechanic's lien law, 
but must be obtained under the act of April 10, 1884, and known 
as the "Railroad Lien Law." According to the provisions of that law, 
the lien must be filed within 40 days after the account is closed. The 
lien upon which reliance is placed in this case was not filed until after 
the expiration of 40 days. The last work was done June 20, 1893, 
and the affîdavit was not filed until August 16th thereafter. The 
Townsend Company also failed to serve notice of its alleged lien with- 
in 10 days after the filing thereof on the secretary or other officer of 
the company, as providèd by the act referred to. See Commissioners 
v. Tommey, 115 U. S. 122, 5 Sup. Ct. 626, 1186; Industrial & Mining 
Guaranty Co. v. Electrical Supply Co., 16 U. S. App. 196, 7 C. C. A. 
471, and 58 Fed. 732. Then, too, the mechanic's lien relied upon 
includes the Independence street bridge only as the property affected. 
The United States suprême court in the case of Porter v. Steel Co., 
122 D. S. 267, 7 Sup. Ct. 1206, held that: 

"The bridges become a part of the permanent structure of the railroad as much 
so as the rails laid upon the bridges or upon the railroad outside of the bridges." 
"Whatever is the rule applicable to locomotives and cars, and loose property 
susceptible of separate ownership and of separate liens, and to real estate not 
used for railroad purposes, as to their being unaffected by a prior mortgage 
given by a railroad company, covering after-acquired property, it is well settled 
in the décisions of this court that rails and other articles, -which become afflxed 
and a part of a railroad covered by a prior mortgage, will be held by the lien of 
such mortgage in favor of bona fide creditors, as against any contract between 
the furnisher of the property and the railroad company, containing stipulations 
like those in the contracts in the présent case." 

If a spécifie contract made by the company giving a lien upon 
a bridge cannot be maintained as against mortgage lienors, certainly 
a mechanic's lien cannot be made more effectuai for that purpose. 
Even if this lien can be maintained, it would be subordinate to ail the 
mortgages executed by the company, and set up in the proceedings 
affecting the property of the railroad company in this court, because 
of their prior date. 

2. The clause authorizing the payment of certain items of indebted- 
ness by the receivers reads as follows: 
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"And the said receivers are hereby aiithorized to pay and dîscharge out of 
the net income of said railroad ail unpaid trafic balances and the indebtedness 
of said company to its servants and employés, and for materials and supplies 
accming within six months last past, and also the unpaid coupons, amounting 
in ail to $4,000, due July 1, 1893, on the Ooshocton & Southern Railroad Une, 
and mentioned in the said bill of complaint." 

The master found that, of the amount due for work and materials 
claimed in this case, the sum of $6,072 accrued within six months prior 
to the appointment of the receivers. It is suggested that this amount 
is inaccurate, and that the amount due within six months is not so 
much as found by the master. This claim is not founded upon proof , 
but upon the assumption that only one-half the estimate for March 
($2,496) should be allowed. In the absence of anything deflnite, the 
court will adopt the master's findings of facts. 

If the character of this contract was such ttiat the order of thé 
court preferring labor and material men applies to it, only the sum of 
$6,072 could be paid by the receivers, and then it could only be paid 
out of the net income in their hands. The évidence does not establish 
the fact that there is a net income in his hands applicable to the pay- 
ment of said sum of $6,072 so reported by the master. If it can be 
shown that there is sufflcient net income in the hands of the receiver 
to pay this sum, I am of the opinion that the nature and character of 
the work done by the intervening creditor would entitle it to payment 
out of such income. But there is nothing in that order which would 
entitle it to payment out of the corpus of the property, to the préjudice 
of the rights of mortgage creditors. If the claim of priority is justi- 
fled, it must be on the grounds of superior equity. 

The International Trust Company, representing certain of the bonds 
secured by mortgage on the property of the railroad company, by its 
solicitors, allèges that the contract under which the labor was per- 
formed and material furnished was a contract for original construction 
made in April, 1892, about 18 months before the receivers were ap- 
pointed, and more than two-thirds of the work done under it more 
than 6 months before the receivers were appointed, — a contract made 
with full knowledge of the existence of the bonds and mortgages upon 
the property, — and that no equity arises as against thèse mortgages ; 
and it asserts that the Hamilton Case, 134 IL S. 296, 10 Sup. Ct. 546, 
and other cases cited, are conclusive upon this point. If thé work 
of the intervener was original construction, within the view of the 
Hamilton Case, then there can be no priority. The agreed statement 
of facts in this case is as follows: 

"The old bridge at Independence street was built in 1880, and was a wooden 
structure. In 1886 it was re-enforced by overhead trusses. Later, it was nec- 
essary to support it by pillng. In 1892, because of the âge and worn-out con- 
dition of the bridge, it became necessary, in order to safely operate the road, 
to replace the old bridge with a'new one. On application to the city for per- 
mission to put a new bridge over the river, the city required a draw to be put 
in the new bridge, and refused to permit the old bridge to be replaced by any- 
thlng but a drawbridge, and thereupon the new bridge for which the pier was 
built by the intervener was constructed and took thé place of the old one." 

In my opinion, the replacement of the old bridge, whether the work 
was done by "force" work of the company or by contract with other 
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persons, was in ail essentials necessary repairs, and not original con- 
struction. This agreement states that the old bridge had been re- 
enf orced by overhead trusses. Later it was supported by piling. In 
1892, because of the âge and worn-out condition of the bridge, it be- 
came necessary, in order to safely operate the road, to replace the 
bridge with a new one. The city authorities required a swing bridge. 
But the new bridge was built to repair or replace the old one. 

It is the history of ail ârst-class roads that year after year the 
cheaper structures are replaced by better and more expensive struc- 
tures; and the road gradually develops from a very inferior, im- 
provised affair into the flrst-class, safe, and désirable road that is 
essential to the safety of passengers and economy of gênerai traffic. 
The magnificent stone and iron bridges we see are not usually 
original structures,, but are the outgrowth of constant iniprove- 
ments and repairs upon the original road. The term "original 
construction" has a technical meaning. It is that construction of 
bridges, grades, culverts, rails, ties, docks, etc., that is necessary to 
be done before the road can be opened, or before they can be occu- 
pied or used, not such structures as are intended to replace old and 
worn-out counterparts. It is contended, by way of further défense 
to this claim, that, even if it be shown that the work done by the 
intervener was a part of the necessary operating expense of the 
road, only so much of the account as accrued within six months 
prior to the appointment of the receivers can be made a charge 
against the corpus, and payable out of the proceeds of the sale, be- 
fore the mortgage creditors are to be paid, and then only upon proof 
that there has been a diversion of the income of the road with the 
consent of the bondholders, either express or implied. On the 
other hand, the interveners insist that the subject of their account 
was necessary to keep the road a going concern, and that it is en- 
titled, on the insolvency of thé company and the appointment of a 
receiver, to priori ty over the mortgage bonds, without showing any 
diversion of income, and that such priority may be allowed, though 
much more than six months elapsed between the time the work 
was done and the appointment of the receivers. 

The first matter to be determined is whether this work was neces- 
sary to keep the road a going concern. The Cleveland, Canton & 
Southern Railroad is composed of several constituent lines. Thèse 
branch lines are feeders of the main line, which has its principal 
terminus at Cleveland. Both its passenger and freight stations 
are located north of the Independence street bridge. It is there 
that its principal Connecting lines are met, and its principal traffic, 
both passenger and freight, is dépendent upon this terminus. 

If the Independence street bridge had become so defective that 
it was unsafe to run trains over it, ail the traffic that would nat- 
urally go to or corne from Cleveland would hâve been eut off. The 
agreed statements of facts in this case show that in 1892, because 
of the âge and worn-out condition of the bridge, it became neces 
sary, in order to safely operate the road, to replace the old bridge, 
and the city authorities would not permit the building of a common 
bridge, but required that it should be a drawbridge. There cannot 



CLEVELAND, C. & S. BY. CO. V. KNICKERBOCKEB TEUST CO. 77 

be a draw without a pier to support the draw span. The repairs 
on the abutments became necessary by reason of the circumstances. 
No matter whether the Townsend Company did this work, or some 
one else did it, it was absolutely necessary, in my opinion, to the 
opération of the road, to préserve the property, to protect its fran- 
chises, and discharge its duties to the public. 

It appears from the record that, by cousent of the mortgage cred- 
itors, receiver's certiflcates hâve been issued to pay the bridge Com- 
pany for the iron superstructure of this bridge. The court, and 
the mortgagees, by their consent, reeognized the fact that the bridge 
company had a superior equity. It would not be contended that 
the foundation for this bridge was less essential than the bridge- 
work proper. If the mortgagees had taken possession of the road, 
they would hâve had the right to make such expenditures as were 
necessary to conserve and préserve the property, and such ex- 
penditures would be a charge against the corpus of the property. 
If the mortgagees can do this, the officers of the company, who, for 
the purposes of the bondholders, are the trustées and agents, can 
also do it, and even in duty bound to do it. 

It being determined that this work was necessary to keep the 
property a going concern, we are to décide whether lack of proof 
of diversion, and the fact that more than six months expired be- 
tween completion and the appointment of receivers, precludes re- 
covery. I think not. This view is held in the case of New York 
Guaranty & Indemnity Co. v. Tacoma Ey. & Motor Co., 27 C. C. A. 
550, 83 Fed. 365; Central Trust Co. v. East Tennessee, V. & G. E. 
Co., 26 C. C. A. 30, 80 Fed. 624 (in which Judge Lurton delivered the 
opinion); Farmers' Loan & Trust Co. v. Kansas City, W. & N. W. 
E. Co., 53 Fed. 182-189; Miltenberger v. Railroad Co., 106 U. S. 
286, 1 Sup. Ct. 140; Union Trust Co. v. Illinois M. Ey. Co., 117 U. S. 
434, 6 Sup. Ct. 809; Atlantic Trust Co. v. Woodbridge C. & I. Co., 
79 Fed. 39; Burnham v. Bowen, 111 U. S. 776, 4 Sup. Ct. 675; Trust 
Co. v. Morrison, 125 U. S. 591, 8 Sup. Ct. 1004; Haie v. Frost, 99 U. 
S. 389. 

The principle upon which such préférences are allowed is very 
thoroughly discussed in the case of New York Guaranty & Indem- 
nity Co. v. Tacoma Ey. & Motor Co., supra. In this case, and the 
others cited, the application of the gênerai rules as to preferential 
claims enunciated by the fédéral courts dépends to a large degree 
upon the circumstances of the case. While the fact that the labor 
performed and the material furnished in the case at bar resulted 
in lasting and valuable improvements to the property of the com- 
pany, and so increased the security of the mortgagees, is not of 
itself suffleient ground for giving the claim a préférence, it is an 
élément and one of the circumstances which entitle the claimants, 
in my opinion, to priority over the mortgagees. It is urged that 
în this administration suit the court has no power to make any 
claim not incurred in the opération of the property by thé receivers 
a lien upon the property itself, or to give such priority over the 
mortgages. If the court has no such power, it is because in this 
suit no mortgagee or underlying lienor asks for a sale of the prop- 
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erty. The suprême court, in the case of Ràilroad Co. v. Hum- 
phreys, 12 Sup. Ct. 787, did not pass upon "the action of the court in 
mâking the appointaient of receivers on the application of the 
mortgagor," because that question was not before it ; but the theory 
that an insolvent ràilroad corporation may, in the public interest, 
and for the beneflt of ail its creditors, surrender its property to a 
court of equity, to be preserved and kept in opération until it can 
be disposed of according to the several private rights concerned, 
was not disapproved in that case. And in the cases of Farmers' 
Loan & Trust Co. v. Kansas City, W. & N. W. R. Co., 53 Fed. 182, and 
Central Trust Ço. v. Wabash St. L. & P. Ry. Co., 30 Fed. 332, there 
was a substantial approval of such a proceeding. 

The right Of the court to prefer the claim of the Townsend Com- 
pany in this proceeding, so far as the equities are concerned, is 
not determined by an order of the court at the instance of the 
mortgagor ràilroad company, but rests upon the bfoad ground of 
superior equity, and such a préférence may be given whether a so- 
called six-months claim order is made or not. ïn the case of New 
York Guaranty & Indemnîty Co. v. Tacoma Ry. & Motor Co., 27 
Ç. C. À! 550, 83 Fed. 365, ho such order is made, and the preferred 
creditor did not file his intervening pétition until after the sale 
was made and confirmed, and yët his claim Was allowed. It is a 
well-recognized principle that the court has jurisdiction of a fund 
as long, as it is in the custody of the court. 

It is suggested that the divisional mortgagees cannot be subject- 
ed to loss of priôrity because brought into association with others 
by the Mil. Referring to the fact that the Cleveland, Canton & 
Southern Ràilroad Company bought up the various branches or 
divisions which were theretofore independent corporations, and 
àgainst which; the several mortgàgee debts set out in the bill ob- 
tained, it is Sâid: Ail che debts, ôutstanding and unsecured, and 
debts of the présent company, and the mortgagës, except the last 
two, are superior to any right of the présent company. It could 
create no lien on any of this property that would not be inferior to 
the prior mortgagës. With the uniting of thèse properties by pur- 
chase, in the name of the présent company, thèse mortgagees had 
nothing to do, — no power to prëvent or promote it. Upon what 
principle, thèh, can the contracts of this company, in the opération 
of its entirë System, or its pûrchases of material, or contracts for 
construction, beçome of better right or prior lien than thèse mort- 
gages? Arethe contracts for th,e ( opération or improvement of thé 
Coshocton Brànch, for instance, to be charged as a prior lien on 
the Waynesburg Branch, in whole or in part, and sq on? That ob- 
jection was raised in the case of Central Trust Co.>. Wabash, St. 
L. & P. ipjy. Co., supra, but the court overruled the objection, and 

Sa y ; . ','| '; j. : ■;.':> ■ , ,■-,"., •,,"!,.' ■ ' r [ 

"For a clear nnflerstanding of thèse questions, it will be neqessary to go back 
to the inception of this receivership. „At that time there was a single corpora- 
tion,— the Wabash, St. Louis & Pacific. It was a corporation made up by thé 
consolidation, in 1879, ' 'of varions m'iiior corporations. After the consolidation 
bywW'cB the Wabash, St IjOuIs &'Paiifi0i«»?iS' brought into being, it absorbed 
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stillother roads by consolidation, and took possession of others by lease; : It 
was au insolvent corporation, and it came into court pleading its insolvency, and 
askirig the court to take possession of its entire property, and administer it for 
the benefit of ail concerned. There was then but a single corporation, owning 
many pièces of property, having possession of others by lease, which separate 
pièces of property were, many of tbem, covered by underlying mortgages. As 
a single corporation, it was àlso in debt to an amount exceeding $3,000,000 of 
floating indebtedness, and yét of that character of indebtedness which, by the 
décision of the suprême court, was preferred to ail mortgages. Thus the pref- 
erential debts of three millions and over were a prior lien upon ail the roads 
belonging to the Wabash — not a lien upon one division, and no lien upon 
another, but a lien upon each and ail of them, prior in right to every mortgage, 
gênerai or local, junior or senior. It made no différence where those obligations 
were incurred,— whether in the opération of one Une or another. They were 
obligations of the single debtor, and enforceable in law against every part of 
Its property. In a case of a complicated railroad System like this Wabash, not 
only were they at law the obligations of one debtor enforceable against ail its 
property, but in equity also they were chargeable upon ail its property." 

Until proceedings are had, either in this case or in a consolidated 
cause wherein an order shall be made for the sale of the property, 
and out of which a fund shall arise, the court cannot give this in- 
tervening claimant such relief as will discharge his claim; but, 
having recognized an équitable priority in his favor, the court will 
exercise such jurisdiction as may be necessary in a proper case. 
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«Circuit Court of Appeals, Third Circuit March 18, 1898.) 

No. 2, 

1. United States Marsham— Fées — Attendance before Commissioner. 

A marshal is entitled to fées for attendance by deputy at examinations be- 
f ore a commissioner, though the deputy was paid for attendance on the same 
day on the district or circuit courts. 78 Fed. 614, affirmed. 

2. Same — Returns of Nihil Habet. 

A marshal having made a charge of 40 cents each for returns of nihil habet, 
and it appearing that in the state practice two such returns were treated as 
equal to a service, held, that the charge should be allowed. 78 Fed. 614, 
affirmed. 
8. Same— Attendance on Sunday. 

The marshal is entitled to a fee for necessary attendance on court on Sun- 
day, though the judge was not actually présent. 78 Fed. 614, affirmed. 

4. Same— Compensation for Guards. 

The marshal is entitled to be reimbursed, as a contingent expense, for 
money actually paid for guards for prisoners attending court. , 78 Fed. 614, 
affirmed. 

5. Same — Mileaoe. 

The marshal is not entitled to mileage in going to serve warrants of re- 
moval and commitment, where ne has been paid 10 cents per mile for trans- 
portàtion of the prisoner on the same warrant at the same time. 78 Fed. 
614, revérsed. 

6. Same— Serving Warrants of Commitment. 

The marshal is not entitled to fées for serving warrants of commitment. 78 
Fed. 614, revérsed. 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvanie 
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This was a pétition by Catharine S. Dill, sole executrix of the last 
will and testament of Andrew H. Dill, deceased, praying judgment 
against the United States for the sum of $758.16, claimed as due to her 
for services rendered by Andrew H. Dill as a marshal of the United 
States for the Eastern district of Pennsylvania. In the circuit court 
judgment was given for plaintiff in the sum of .$75 4.86, with costs. 78 
Fed. 618. The United States thereupon sued out this writ of error. 
In the court below counsel for the respective parties submitted the f ol- 
lowing statement: 

It is agreed that the charges for mileage, expenses, and rendition of services 
set forth in the pétition ,filed are correct; that the expenses were actually paid, 
and the said services were actually rendered. It is further agreed that ail the 
items in the pétition flled, both for expenses incurred and fées earned, were em- 
bodied in the various accounts of the said Andrew H. Dill, , deceased, during the 
years mentioned in the said; pétition, which said accounts were examined and 
passed upon by the then United States district attorney, and formally approved 
by this court. The Various items of clalm »set forth in the said pétition are 
grouped in the schedule bereto attached: 

(1) Amount earned, and not received, for attending by deRuty at examinations 
before a commissioner during years 1887 and 1888, $328. A United States mar- 
shal is entitled to charge for the attendance of himself and his deputies before 
United States commissioners on the same days on which circuit or district courts 
are in session, and fées for attendance on thèse courts are chargea and paid. 
Saunders v. U. S., 73 Fed. 792; U. S. v. Kerns. Counsel for the United States 
contends that said deputies were not entitled to said pay, for the reason that, 
on the days for which they charge for attendance before United States commis- 
sioners, they were actually paid attendance upon the district and circuit courts 
as bailiffs; that duplicate per diemsare, not authorized; and, further, that the 
treasury department has disallowed the charges embraced in this particular item 
of claiin. It is, however, admitted that similar charges for attendance of deputy 
marshals under the same circumstances were subsequently allowed to Marshal 
Dill during the years 1889 and 1890, and hâve been allowed by the treasury 
department up to the présent time. 

(2) Amount earned, and not received, for travel in going only to serve war- 
rants of removal and warrants of cominitment during the years 1887, 1888, 
1889, and 1890, $141.18. This charge is authorized by paragraph 25, § 829, 
Eev. St., viz.: "For travel in going to serve any process warrant, attachment 
or other writs six cents a mile to be computed," etc. If the disallowance is 
because a charge has been made for transportation of the prisoner, this is not 
a valid reason. Paragraph 20 of section 829 provides, "for transporting crimi- 
nals ten cents a mile for himself and for each prisoner and necéssary guard." 
In the case of Tanner v. U. S. (decided in the court of claims in 1889) 25 Ct. 
Cl. 68 (a case in point), .Tudge Davis said: "It appears that for flfteen years 
the acoounting ofHcers consistently construed the statute as authorizing the pay- 
ment tb the marshal of the two feês,— one for travel in the service of a war- 
rant of commitment; the other for transporting the criminal named in the war- 
rant. The construction given to a statute by those chargea with the duty of 
executing it is always entitled to the most respectful considération, and ought 
not to be overruled without cogent reasons." The court found as conclusions 
of law that the claimant recover the sum of $128.16 fées for mileage. In the 
case of U. S. v. Kerns, U. S. Dist. Ct., Aug. 'Sess. 1888, No. 4, this court allowed 
services for return mileage where marshal has secured or delivered a prisoner 
pursuant to warrant of arrest or removal. Harmon v. U. S., 43 Fed. 560. 
Counsel for the United States contends that this item of claim is unauthorized, 
as the statutes nowhere allow a marshal six cents per mile in addition to the 
ten cents per mile for transportation on the same warrant at the same time. 
The treasury department disallowed this item for this reason. 

(3) Serving warrants of commitment in 1887, 1888, and 1889, $60. Saunders 
v. U. S., 73 Fed. 782, 792. A mittimus for the commitment of a prisoner is a 
warrant, for the service of which on such prisoner the marshal is entitled, under 
Rev. St. § 829, to a fee of $2. In thèse cases writ was served upon the prisoner, 
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not upon the jailer. In V. S. v. Kerns, supra, the court allowed défendants 
charges for fées for temporary commitments. Also, see Turner v. U. S., 19 
Ot Cl. 629; Heyward v. U. S., 37 Fed. 764; Hoyne v. U. S., 38 Fed. 542. 
Counsel for the United States contends that the claim in this item was disal- 
lowed by the treasury department for the reason that the writ was served upon 
the Jailer, and not upon the défendants. This item is composed of charges for 
service of warrants of commitment upon défendants where there was more than 
one défendant. The fee allowed by law for executing a warrant of commit- 
ment where two or more persons are committed under the same warrant is $2. 

(4) Travel. Deputy marshal in 1887 to serve at Richmond, Franklin county, 
190 miles, at 6 cents, making a total of $11.40. Of this amount, $5.04 allowed, 
being for 84 miles' travel from Harrisburg, where writ was issued,— $6.36. 
Having no deputy at Harrisburg at the time the warrant was issued, the com- 
missioner forwarded warrant to Marshal Dill, at Philadelphia. The distance 
traveled was necessary to serve writ. The route taken was the most direct. 
The évident intention of congress was to give the officer 6 cents a mile for every 
mile actually and necessarily traveled, by the most direct, practical route, in 
going to serve the writ. In U. S. v. Kerns, supra, this court entertained a 
question regarding the services of venires kindred to the above, in principle, and 
awarded full claim of mileage. Counsel for the United States states that the 
original claim was for $11.40. Of this amount, the treasury department allowed 
the sum of $5.04, being the mileage from Harrisburg, where the warrant was 
issued, to Richmond, where lt was served, and disallowed the mileage from 
Philadelphia to Harrisburg, for the reason that section 829, Eev. St., only allows 
a marshal mileage from the place where the warrant is served to the place 
where it was returned. 

(5) Total amount of mileage earned, and not received, for travel in going only 
to serve jury summons during 1887-1888, $24.82. Section 829, par. 25, before 
quoted, provides: "For travel in going only to serve any process, warrant at- 
tachment or other writ, * * * six cents a mile. * * * But where more 
than two writs of any kind required to be served in behalf of the same party 
on the same person might be served at the same time, the marshal shall be 
entitled to compensation on only two of such writs." The jury summonses in 
question were ail served upon différent persons, and there is nothing in this para- 
graph restraining or controlling the journeys of the marshal or deputies in per- 
forming his duty. The mileage was clearly and legally earned. Saunders v. 
U. S., 73 Fed. 783, and Harmon v. U. S., 43 Fed. 560, décide that a marshal 
may charge for travel upon two or more writs, against différent persons, served 
at the same time and place. This court allowed this claim in U. S. v. Kerns, 
supra. Counsel for the United States contends that this is double mileage; that 
the marshal is only allowed for travel in service of one writ, although there may 
be a number in his hands, and served by him at the same time and place. 

(6) Andrew H. Dill claims, for attendance as marshal upon the United States 
circuit court for the Eastern district of Pennsylvania on the 16th day of October, 
1887, earned, but not received, $5. This was Sunday, and is a claim for actual 
attendance on court in charge of a jury that was deliberating on a verdict. Coun- 
sel for the United States contends that October 16, 1887, was Sunday; that 
from the records it appears that the case of Green v. Pennsylvania R. Co., No. 2, 
April Sess., 18S7, was given to the jury on the preceding Saturday; and that 
on the day in question (October 16th) the jury were still deliberating, and their 
verdict was received on the following day (October 17th). 

(7) Total amount actually paid to guards in charge of United States prisoners 
while in attendance on court during 1887 and 1888, and not received from the 
United States, $92. Section 830, Rev. St., provides that the marshal shall be 
paid, among other items, "his expenses necessarily incurred for fuel, lights and 
other contingencies that may accrue in holding courts within this district." Dur- 
ing the years 1887 and 1888 there was no cage for the keeping of prisoners dur- 
ing the period of attendance upon court awaiting trial. It was absolutely nec- 
essary that the prisoners ordered up from the county prison should be guarded. 
This item represents money actually paid by the marshal, and the cause for the 
expenditure is certainly a contingency, within the meaning of the section above 
quoted. Counsel for the United States contends that no such charge for pay« 
ment to guards is provided by the fee Mil. 

86 F.— 6 



82 86 FEKBRAL: REPORTER ; 

(8) Amount earned, and not receivedj for servtng barrants to" apprenend in 
1888 and 1889, $6. This item represents two cases. In -TJi S. v. Mail, $2. This 
was disallowed upon the daim that. there were two warrants, and défendant 
was in custody by virtue of the ; first, already executed. There were two war- 
rants issued by the commissioner^ and the marshal took the défendant in cus- 
tody on both of them, and so returned the warrants. The défendant might hâve 
been discharged on one of the warrants, and held on the other. • Therefore the 
marshal was entitled as much to the service of one as the other. In the other 
case, U. S. v. Brennan ($4), service was made on three persons. Service on 
one was allowed; service on the other two, disallowed. Theright of the mar- 
shal to recelve for each and every person served has already been discussed. Eev. 
St. § 829, par. 25. Counsel for the United States states that this item was dis- 
allowed by the treasury départaient for the reason that there were three cases 
In which the marshal served two warrants at the same time on the same défend- 
ants. The department allowed for service of one warrant only in each case, 
and refused to allow for the other, contending that one warrant was sufficient 
to apprehend the défendants. 

(9) Total amount of actual expenses Incurred In endeavoring to arrest, and not 
received, during the year 1889, $3.30. The actual expense was $5.30. Ail over 
and above $2 disallowed. This represents money actually paid out by the mar- 
shal in necessary expenses, and this court sustained such a claim in the case 
of U. S. v. Kerns. Counsel for the United States states that this is a charge 
for actual expenses incurred In endeavoring to make arrest, for which the fee 
MIT provides but the sum of $2. The department allowed. the $2, but disal- 
lowed the $3.30, as: being an excess charge. See "Fee Bill," Eev. St. § 829. 

(10) Total amount earned, and not received, for serving warrants, etc., on 
indigent convicts, in accordance with section 1042, $34.70. Allowance suspended 
until it is shown that there was a contest, and what proceedings were had to 
constitute a contest. This character of claim is allowed by the court in the 
case of Saunders v. U. S. Counsel for the United States . states that this item 
was disallowed by the treasury department, which contended that there was 
no necessity for bringing the convict before the commissioner on a warrant, as 
the commissioner could give the indigent convicts hearings while confined in jail. 
It is, however, admitted that similar charges were subsequently allowed by the 
department, and are still allowed. ■ 

(11) Charge for making 132 returns (at 40 cents) of nihil habet as to défend- 
ants in writs of scire facias to revive judgment and continue, lien, in 1889 and 
1890, $52.80. Disallowed. Bxplanation desired as to the amount for each re- 
turn, 40 cents, and as to the meaning of "return nihil habet.". The government 
is placed in the same position by two returns of nihil habet as if the writ had 
been actually served. It is the practice of the sheriffs of the counties of the 
state to charge the same fées for two returns of nihil habet to a sci. fa. as 
for one service. This charge of 40 cents was made in conformity to the law 
of the state. In U. S. v. Kerns, supra * the court allowed fées claimed by dé- 
fendant for services in endeavoring to arrest when no service was made. Coun- 
sel for the United States claims this item was disallowed as unauthorized by 
the treasury department, and that technically such returns are, of course, no 
service upon the défendants. Nevertheless ne adroits that, as upon two returns 
of nihil habet on the same défendant, the United States was placed in the 
same position as to such services as if actual services had been made. and for 
which the marshal would hâve been entitled to a fee of $2 for each service. 

(12) Total amount earned, and not received, for the service of subpœnas In 
1888, $4. Thèse charges suspended to know if prosecution was upon inclietment. 
Certificate of district attorney was attached to the marshal's ,explanation, and 
there is no reason why this item should hâve been disallowed. Counsel for the 
United States states that the treasury department disallowed the same for the 
reason that the witnesses had already been subpœnaed in anothf>r case for at- 
tendant upon court for the same days, and therefore there was no need of 
service of subpœna the second time. 

The assignments of error were as follows: 

First. The court erred in allowing the plaintiff the sum of $328; being the 
amount claimed in item No. 1, as set for.th in the statement of facts agreed upon 



UNITED STATES V. DILL. 83 

by the respective counsel for plaintiff and défendant. Second. The court erred 
In allowing the plaintiff the sum of $141.18; being the amount claimed in item 
No. 2, as set forth in the statement of facts agreed upon by the respective coun- 
sel for plaintiff and défendant. Third. The court erred in allowing the plaintiff 
the sum of $60; being the amount claimed in item No. 3, as set forth in the 
statement of facts agreed upon by the respective counsel for plaintiff and de- 
fendant. Fourth. The court erred in allowing the plaintiff the sum of $5; be- 
ing the amount claimed in item No. 6, as set forth in the statement of facts 
agreed upon by the respective counsel for plaintiff and défendant. Fifth. The 
court erred in allowing the plaintiff the sum of $92; being the amount claimed 
in item No. 7, as set forth in the statement of facts agreed upon by the respective 
counsel for plaintiff and défendant. Sixth. The court erred in allowing the 
plaintiff the sum of $52.80; being the amount claimed in item No. 11, as set 
forth in the statement of facts agreed upon by the respective counsel for plaintiff 
and défendant. Seventh. The court erred in awarding judgment for the plain- 
tiff in the sum of $754.86, the aggregate of items of claim allowed in the opinion 
filed by the court, together with plaintiff's costs. Eighth. The court erred in 
allowing the entry of judgment against the défendant and in favor of the 
plaintiff in the sum of $754.86, together with $7.50 costs. 

Michael F. McCullen, for the United States. 
H. Meriam Allen, for défendant in error. 

Before ACHESON and DALLAS, Circuit Judges, and BRAD- 
FORD, District Judge. 

DALLAS, Circuit Judge. Upon pétition of the executrix of Andrew 
H. Dill, deceased, late marshal of the Eastern district of Pennsyl- 
vania, praying judgment against the United States for the sum of 
$758.16, claimed to be due for services rendered and disbursements 
made by said Andrew H. Dill as such marshal, the district court en- 
tered judgment in favor of the plaintiff for the aggregate amount of 
several of the items claimed. Eight errors hâve been assigned, the 
first six of which relate, respectively, to certain of the items which 
were allowed, and the last two of which are of a gênerai character, 
and need not be separately considered. The first and sixth are not 
sustained. As to the items to which they relate, we approve the action 
of the court below, for the reasons stated in its opinion. The fourth 
spécification objects to the allowance of a fee of five dollars for the 
marshal's attendance upon a jury on October 16, 1887. The service 
rendered was an absolutely necessary one, but, being Sunday, the 
judge was not actually présent; and it is contended that therefore 
the marshal was not entitled to compensation, because, as is argued 
(Rev. St. § 829), the court was not then "in session." In our opinion, 
this view of the effect of the statute is not a reasonable one. We hold, 
for the purposes of this case, that the necessary suspension of the busi- 
ness of the court during Sunday is not to be regarded as a termination 
of its session, and that the essential duty which in this instance was 
performed by the marshal upon that day is within the provision of the 
fee bill, which will be found in the section of the Revised Statutes to 
which we hâve referred. The fifth error assigned is to the allowance 
by the court of "amount actually paid guards of United States prisoners 
while attending courts." We think that the view taken of this matter 
by the learned judge is correct. The charge was not for fées, but for a 
contingent expense needfully incurred, and therefore within the terms 
of section 830 of the Revised Statutes, as the court below has suffi- 
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ciently shown. The second , and third spécifications fliust be sus- 
tained, upon the authority of U.S. v. Tanner, 147 U. S; 661* 13 Sup. Ct. 
436, and U. S. v. McMahon, 164 U. S. 87, 17 Sup. Ct. 28. It is or- 
dered that this cause be remanded to the district court, with direction 
to modify its judgment in pursuance of this détermination. No costs 
in this court are allowed to either party. 



JACOBUS v. UNITED STATES. 

(Circuit Court, S. D. New York. March 19, 1898.) 

Amendment — Delayinq Tkial— Counterclaim. 

A cause which had been repeatedly continued because défendant was not 
ready for trial was peremptorily set for trial on a certain day. Défendant 
then moved for leave to amend Its pleading by setting up a counterclaim, 
which, if allowed, made another continuance necessary, because of the ab- 
sence of plaintiff s witness. Held that, since the issues raised by the counter- 
claim might be determined in an independent action, the motion should be 
overruled. 

This was an action by John W. Jacobus against the United States. 
The cause was heard on motion for leave to amend the answer by 
setting up a counterclaim. 

D. Frank Lloyd, Asst. U. S. Atty*, for the motion. 
Henry L. Stimson, opposed. 

LACOMBE, Circuit Judge. If in no other way than by a counter- 
claim in this action could the government hâve the question deter- 
mined whether or not it is entitled to recover anything from the plain- 
tiff, the former marshal of this district, I should be inclined to allow 
the amendment. But, so far as I can discover, there is no obstacle 
to an independent action to recover whatever may be due the govern- 
ment, and no authorities are presented sustaining the proposition that 
counterclaim is the only relief. This cause has been repeatedly on 
the day calendar for trial, and plaintiff has always been ready for 
trial. The limit of ail reasonable continuance on defendant's request 
was passed long since, and the case set peremptorily for the lst day 
of the April term. To introduce a new cause of action in favor of 
défendant at this late stage, probably necessitating a further adjourn- 
ment, since plaintifif's sole witness as to the transactions out of which 
counterclaim arises is now in California, would be a déniai of justice. 
The issues now raised in the cause should be tried and disposed of 
without further delay. Any other controversies between the parties 
can be disposed of in some other action. 
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PATTEESON v. THOMPSON. 
(Circuit Court, D. Oregon. March 24, 1898.) 

1. Corporations — Liabilities of Directors— Limitations of Actions— Laws 

Ob. § 3231. 

2 Hill's Ann. Laws Or. § 3231, providing that, "if the directors of a cor 
poration déclare and pay dividends when the corporation is insolvent, * * * 
such directors shall be jointly and severally liable for the debts of the cor- 
poration then existing, or incurred while they remain in office," is pénal, and 
an action thereon is barred by the statute of limitations of three years. 

2. Samb— Running of Statute. 

The statutory right of action against the directors of a corporation for de- 
claring dividends when the corporation is insolvent accrues, at least, when 
the debt is due; and neither an agreement for an extension between the 
corporation and the creditor, nor a part payment by the corporation, stops 
the running of the statute. 

This was an action by C. M. Patterson against D. P. Thompson to 
enforce an alleged personal liability under the Oregon statute, on the 
ground that défendant, as a director in a savings bank, had joined 
in declaring and paying a dividend while the corporation was in- 
solvent. 

U. S. G. Marquam and J. W. Whalley, for plaintiff. 
Dolph, Mallory & Simon and Cox, Cotton, Teal & Minor, for défend- 
ant. 

GILBERT, Circuit Judge. The plaintiff in this action seeks to 
hold the défendant liable for a debt of the Portland Savings Bank, 
under the provisions of section 3231, 2 Hill's Ann. Laws Or., which 
provides as follows: 

"If the directors of a corporation déclare and pay dividends when the corpo- 
ration is Insolvent, or which renders it insolvent, or diminishes the amount of 
its capital stock, such directors shall be jointly and severally liable for the 
debts of the corporation then existing or incurred while they remain in office; 
or if such directors shall, by any officiai act or conduct, fraudulently induce 
any person to give crédit to such corporation, they shall be liable in like man- 
ner to such person for any loss he may sustain thereby; but any director who 
voted against such dividend or such fraudulent act or conduct, if présent, or 
who thereafter, as soon as the same came to his knowledge, filed bis objections 
thereto, shall be exempt from such liability." 

The complaint allèges: That the défendant was a director of the 
bank, and that he acted with the other directors in declaring and 
paying dividends to stockholders on September 12, 1892, and that he 
made no protest against dividends declared upon December 12, 1892, 
and March 13, 1893. That, at the date when said dividends were 
declared and paid, the bank was insolvent. That on March 22, 1893, 
the plaintiff deposited with the bank $10,000, for which he received 
a certiflcate of deposit, payable, with interest, February 11, 1894. 
That on September 5, 1893, at a meeting of the board of directors, at 
which the défendant was présent and voted in the affirmative, it was 
resolved that agreements be obtained from the depositors of the bank 
for extensions of time for the payment of their deposits, and, in pursu- 
ance of said resolution, the défendant signed an agreement, which is 
as follows: 
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"Whereas, the Portland Savlngs Bank of Portland, Oregon, has been eom- 
pelled to close its doors by reason of the unprecedented withdrawal of deposits 
during the late financial panic in this community; and whereas, we désire to 
aid said bank to résume business, whlch we recommend and ask the court to 
allow; and whereas, we hâve confidence in the integrity of its offlcers and the 
resources of said bank, and désire to lend our influence to the restoration of 
public confidence in it and its management: Now, therefore, we, the under- 
signed, depositors in said bank having funds on deposit therein, either upon 
open aecount, savings account, or evidençed by certificates of deposit, in consid- 
ération of the premises and of the resumption of business by said bank, do 
hereby severally agrée that we will accept for and instead of and in payment 
of our said balances and claims against the said Portland Savings Bank the 
following: Ten per cent, thereof payable February 1, 1894; ten per cent, 
thereof payable May 1, 1894; ten per cent, thereof payable August 1, 1894; 
ten per cent, thereof payable Novembér 1, 1894; ten per cent, thereof pay- 
able February 1, 1895; ten per cent, thereof payable May 1, 1895; ten per 
cent, thereof payable August 1, 1895; ten per cent, thereof payable Novembér 1, 
1895; ten per cent, thereof payable February 1, 1896; and ten'per cent, thereof 
payable May 1, 1896. Deferred paytnents to bear interest at the rate of six 
per cent, per annum until paid," 

— That on April 18, 1894, the plaintiff received from the bank the sum 
of $ 1,000, which, according to said agreement, was payable on Febru- 
ary 1, 1894. That on or about May 1, 1894, the bank resumed busi- 
ness. That no further sum has been paid on said deposit, excepting 
$485.91, paid September 15, 1897.' To this complaint the défendant 
demurred, upon the grounds — First, that the same does not state 
facts sufflcient to constitute a cause of action; and, second, that the 
action was not brought within the three years limited by statute for 
the commencement of actions to reçover penalties. 

In considering the, second ground of demurrer, the flrst question 
to be determined is whether the liability created by the statute is a 
penalty, such that an action to enforce it is barred at the end of three 
years. The Oregon statute above quoted is similar to that of many of 
the states upon the same subject. In nearly ail of such states it has 
been held that such a statute is pénal in its nature, and that au action 
to enforce liability thereunder is subject to the statute of limitations 
which is made applicable to actions for the recovery of penalties. 
The courts hâve recognized the remédiai feature of the statutes, in 
that they inure to the benefit of the creditors, for whose protection 
they are intended; but they hâve also held that, so far as the directors 
are concerned, the liability is in the nature of a penalty, and that the 
statutory provisions must be strictly construed. In this respect, rea- 
son is clearly coïncident with the weight of authority. The liability 
imposed upon directors under the statute is absolute. It is not appor- 
tioned to the amount of the interest which the directors may hâve in 
the corporation, as stockholders or otherwise, thus diff ering from the 
statutory liability of stockholders. It is not predicated upon the 
amount of the benefit which may accrue to the directors from the 
illégal dividend. It does not dépend upon the amount of the dividend 
which is declared, nor the extent of the in jury to the creditor, which 
is thereby occasioned. It is intended by such statutes, upon grounds 
of public policy, to require the directors of corporations to exercise 
diligence, to deal honestly with cr%ditors, and to faithfully perform 
their duties. The law clearly présumes that the director.is bound 
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to know the condition of his corporation, and to knovv whetiier or not 
dividends are payable; and it makes no excuse nor release of liability 
on account of his failure to acquire such knowledge. ! It is immaterial 
that the statute contains no direct prohibition of the payment of 
dividends under the circumstances mentioned therein. It is sufflcient 
that a penalty is denounced against the act That penalty can be 
regarded in no other light than as a punishment for the injurious act. 
Halsey v. McLean, 12 Allen, 438; Bank v. Bliss, 35 N. Y. 412; Chase 
v. Curtis, 113 U. S. 452, 5 Sup. Ct. 554; Irvine v. McKeon, 23 Cal. 
472; Merchants' Nat. Bank of Chicago v. Northwestern Mfg. & Car 
Co., 48 Minn. 349, 51 N. W. 117; Bank v. Price, 33 Md. 487; Moies 
v, Sprague, 9 R. I. 541; Iron Co. v. Pierce, 4 Biss. 327, Fed. Cas. No. 
14,367; Gregory v. Bank, 3 Colo. 333; Breitung v. Lindauer, 37 Mich. 
217; Stebbins v. Edmands, 12 Gray, 203; Derrickson v. Smith, 27 
N. J. Law, 166; Mitchell v. Hotchkiss, 48 Conn. 9; Hill v. Frazier, 22 
Pa. St. 320; Bank v. Johnson (Mont.) 45 Pac. 662; Kritzer v. Woodson, 
19 Mo. 327. 

Counsel for the plaintiff contend that by the décision in Huntington 
v. Attrill, 146 U. S. 657, 13 Sup. Ct. 224, the suprême court has over- 
ruled its former holding that such a statute is pénal. It will be 
seen, however, on a caref ul considération of that case, that the décision 
was based npon a considération of the remédiai purpose of the statute 
and the protection intended to the creditor, and that the court went 
no further than to hold that such a statute is not pénal, in the sensé 
that it will not be enforced in a state other than that in which the 
liability was created. In the later case of Bank v. Remsen, 158 U. S. 
337, 15 Sup. Ct. 891, it was again ruled that such a statute is one of 
a pénal character, and in the opinion the court remarked that the 
purport of the décision in Huntington v. Attrill was that such a 
statute was not "a pénal law in the international sensé." 

The action being for a penalty, and subject to be barred at the end 
of three years, the question next arises, at what date did the statute 
of limitations begin to run? The statutory liability of the directors 
is joint and several for ail the debts of the corporation "then existing 
or incurred while they remain in office." It is contended on behalf 
of the défendant that the statute began to run from the date when the 
illégal dividend was declared, notwithstanding that the debt was not 
then due. So far as the question appears to hâve been adjudicated 
in other states, it is held that no cause of action accrues against the 
directors until the debt of the corporation is due. Jones v. Barlow, 
62 N. Y. 202; Sullivan v. Manufacturing Co., 20 S. C. 79; Woolverton 
v. Taylor, 132 111. 197, 23 N. E. 1007. But it is unnecessary to décide 
that question in the présent case. Assuming that the cause of action 
against the défendant did not accrue until the debt became due, on 
February 11, 1894, it still appears that more than three years had 
intervened when, on October 27, 1897, this action was commenced. 
It is plain that the action is barred, therefore, unless the statute of 
limitations was suspended either by the agreement of April 10, 1894, 
extending the time of payment of the debt, or by the payment of 
$485.91 on account on September 15, 1897. 

Did the agreement between the plaintiff and the corporation, 
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whereby the time of the payment of plaintiff's deposit was extended, 
operate to toll the statute of limitations, which had begun to run in 
favor of the directors? But little light upon this question is afforded 
by the décisions of other courts. In Jones v. Barlow, 62 N. Y. 202, in 
an action brought to enforce the statutory liability of directors for 
failure to file an annual report in January, 1871, as required by law, 
it appeared that during the year 1871 the plaintiff sold to the corpora- 
tion goods for which, on December 26, 1871, it was indebted to him 
in the sum of f 6,292.78, for which it gave him its notes due and payable 
on June 6, 1872. On that date 10 new notes were given, maturing at 
successive intervais. The action was commenced against the trustées 
to enforce their statutory liability, on February 7, 1873, before the 
last three notes were due. It was held that the plaintiff was not 
entitled to recover on the three notes that had not yet matured. The 
court said: 

"Whatever limitations and conditions attach to the corporate and primary 
obligation, whether attaching to it at its inception or growing out of subsé- 
quent lawful agreements of the parties, necessarily limit.and qualify the lia- 
bility of the trustées." 

It is contended by the défendant that the statute of limitations was 
not necessarily under considération in that case. It is apparent, how- 
ever, that the principle on which the statute is to be applied was 
directly involved. The court decided that the plaintiff was bound by 
the contract of the corporation extending the time of payment of the 
debt, and that he had no cause of action until that time expired. In 
that case, as in the case at bar, the debt had matured, and a cause 
of action had arisen before the exécution of the new notes and the 
extension of the time of payment. The new notes so taken were not 
évidence of a new contract or a newly-created liability. They were 
but the means of postponing the time of payment. But in the case 
of Blake v. Clausen, 38 N. Y. Supp. 514, decided in 1896, the suprême 
court of New York denied that Jones v. Barlow was authority for 
the proposition which is hère contended for by the plaintiff, expressing 
the view that "the statute of limitations was in no manner involved" 
in that décision, and held that in a case similar to the case at bar the 
statute began to run from the moment when the debt became due and 
a cause of action accrued, and that the opération of the statute could 
not be suspended by renewals or extensions granted without the 
knowledge or consent of the trustée sought to be charged. There is 
no direct intimation in the opinion that the ruling would hâve been 
otherwise if the trustée had consented to the extension. On appeal 
to the appellate division of that court, the décision was affirmed upon 
the ground that the statute of limitations began to run from the 
moment when the note fell due, and that, when a cause of action 
accrued and the statute began to run, no subséquent agreement be- 
tween the corporation and the créditer could suspend its opération. 
Blake v. Clausen (Sup.) 41 N. Y. Supp. 772. Opposed to the case of 
Jones v. Barlow, and, as I hold, expressing the correct doctrine, are 
the cases of Bassett v. Hôtel Co., 47 Vt. 314, and Sullivan v. Manufac- 
turing Co., 20 S. C. 79. In Bassett v. Hôtel Co., it was held that the 
statutory right of action against directors accrued when the debt was 
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contracted, and that tlie statute then began to run, and that a judg- 
ment thereafter recovered against the corporation did not operate to 
suspend it. In Sullivan v. Manufacturing Co. it was held that the 
Personal liability of directors, resulting from their failure to perforai 
certain duties, arose at the time of such failure; that the statute of 
limitations then began to run; and that a subséquent renewal of the 
debt, by giving a new note therefor, did not suspend its opération. 
In harmony with thèse cases are certain décisions applying the statute 
of limitations to actions against directors for their failure to file reports 
as required by statute. Thus, it is held that, where a corporation 
fails to make its annual report, its trustées at once become individ- 
ually liable for its debts, and that the statute of limitations thereupon 
begins to run in favor of ail debts then due, and that subséquent 
defaults in making annual statements do not renew such causes of 
action, notwithstanding that the statute attaches the liability both to 
the debts existing when the default is made and to those contracted 
thereafter until the report is filed. Losee v. Bullard, 79 N. Y. 404; 
Rector, etc., v. Vanderbilt, 98 N. Y. 170; Bank v. Johnson (Mont.) 45 
Pac. 6G2. 

The statute of Oregon requires that the acknowledgment or the 
new promise which shall be évidence of a continuing contract suffi- 
cient to take the case out of the opération of the statute of limitations 
shall be in writing, signed by the party to be charged thereby. In 
the case before the court the défendant has made no agreement with 
the plaintiff extending the time of payaient He has signed nothing 
by which he may be bound. He has no contract whatever with the 
plaintiff. The director of a corporation has no contract with the 
corporation'» creditors. While he participâtes with the other direct- 
ors in ordering the action of the corporation, ail corporate acts are, 
nevertheless, performed by the corporation itself. On February 11, 
1894, the plaintiff had a matured cause of action against any or ail of 
the directors of the Portland Savings Bank. The statute at once 
began to run, and nothing could stay it except an agreement between 
the plaintiff and the défendant. The plaintiff did not choose to 
enforce his remedy against the directors. He chose, rather, to look 
to the corporation for the payment of his debt. He voluntarily signed 
an instrument expressing his confidence in the officers of the corpora- 
tion. In considération of that confidence and the benefit to be de- 
rived by him from the opening of the bank, and the interest to be paid 
on his deferred payments, he contracted with the corporation for the 
extension of the debt. There can be no doubt that the agreement 
was based upon a valid considération, and that it was operative and 
binding both upon the corporation and the plaintiff. As between the 
parties to it, it stayed the statute of limitations, and deferred the 
right of the plaintiff to bring an action against the corporation. It 
cannot be said, however, that it operated to create a new liability. 
The debt was the same. Its time of payment only was changea. 
While so consenting to the extension of time so far as his remedy 
against the corporation was concerned, the plaintiff undoubtedly 
retained the right to pursue his concurrent remedy under the statute 
against the directors. He was not barred from doing so by virtue of 
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his agreement with the corporation. But it is urged that the défend- 
ant cannot invoke the protection: of the. statute of limitations, for the 
reason that, as director, he voted for and consented to the agreement 
It is difflcult to find a principle on which to rest the doctrine that the 
right to enforce the statutory liability shall dépend upon whether or 
not the director, by his vote, has consented to an agreement between 
the corporation and the creditor extending the time of payment of 
the debt. The action of the individual directors in their board meet- 
ings is a matter with which the creditor has no concern. He is not 
presumed to know how they havè voted, nor is he required to make 
inquiry concerning the vote. The application of such a rule would 
resuit in holding that a director who voted with the minority against 
the extension might be discharged from liability, while other directors 
would still be held. The action of the individual directors is not 
cômmunicated to the creditor, and he does not act upon the same. He 
has no privity with the directors. He deals with the corporation 
through its président and secretaryi If the défendant consented to 
the extension in this case, it was not .a consent with the plaintiff, and 
it cannot be construed as a promise to the plaintiff or a renewal of 
his statutory cause of action. 

The foregoing considérations are appliéable also to the plaintiff» 
contention that by the payment of $485.91 on account on September 
15, 1897, the cause of action against the défendant was renewed. If 
the corporation could not, by its express agreement with the plaintiff, 
renew the cause of action as against the directors, it follows that it 
could not do so by a part payment. The demurrer to the complaint 
must be sustained. 



VALCALDA et al. v. SILVEB PEAK MINES. 

(Circuit Court of Appeals, Ninth Circuit. February 7, 1898.) 

No. 873. 

1. Mines and Mining — Mill-Site Claim — Ejectment— Evidence. 

In ejectment to recover a mlli-fllte location connectée! with a mining daim, 
to which no patent has issued, where complainant relies upon his own prior 
possession and an ouster by défendant, a receiver's certificate to the plaintiff 
for the purchase money of the land is admissible in évidence, not as showing 
title, but as tending to show, in cqnnectlon with other évidence, the good 
faith of the plaintiff, pursuant to its 1 location and survey. 79 Fed. 886, af- 
firmed. 

2. Same— Ejectment— Sufficienct of Possession. 

It is a suffîcient possession of a mill-site claim to maintain ejectment there- 
for that its corners are marked with painted posts, as is the custom in lo- 
cating such mill sites, and that the claimant had a house and stable thereon, 
and had constructed tunnels to inçrease the flow of springs, and built a 
wagon road to his mines, thus indicating a présent and continuons use. 7& 
Fed. 880, afBrmed. 

In Error from the Circuit Court of the United States for the Dis- 
trict of Nevada. 

This was an action of ejectment by the Silver Peak Mines against 
Giovanni Valcalda and others to recover possession of a mill site 
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iocated in connection with a mining claim. In the circuit court judg- 
ment was given for plaintif!, and the défendants hâve sued out this writ 
«f error. 

Eobert M. Clarke, for plaintiffs in error. 
M. A. Murphy, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circnit Judges. 

GILBERT, Circuit Judge. On the lst day of October, 1888, the 
Silver Peak Mines, a corporation, by its attorney in fact, Iocated the 
Crown mine, and at the same time Iocated flve acres of land, not con- 
tiguous thereto, as a mill site, under the provisions of section 2337 of 
the Revised Statutes of the United States, which provides as follows: 

"Where non-minerai land not contiguous to the vein or Iode is used or occu- 
pied by the proprietor of such vein or Iode for mining or milling purposes, such 
non-adjacent surface ground may be embraced and included in an application 
for a patent for such vein or Iode, and the same may be patented therewith, 
subject to the same preliminary requirements as for survey and notice as are 
applicable to veins or Iodes; but no location hereafter made of such non-adjacent 
land shall exceed flve acres, and payment for the same must be made at the 
same rate as flxed by this chapter for the superficies of the Iode." 

In the location notice of the mill site, claim was made to ail the 
waters running from the two springs situated thereon. The notices 
of the location of the mine and the mill site were posted, the one on 
the mining claim, and the other on the mill site ; and both notices were 
recorded in the records of the Silver Peak and Red Mountain mining 
district; and thereafter copies of said notices were recorded in the rec- 
ords of the county recorder for Esmeralda county. During the years 
1888 and 1889 work was done and money was expended by the corpora- 
tion upon its mine, and a tunnel was run on the mill site for the pur- 
pose of increasing the supply of water from the said springs; and in 
the year 1889 a survey both of the mine and the mill site was made for 
the corporation by a United States deputy minerai surveyor, and posts 
were numbered and marked and placed at each corner of the mill site 
by the surveyor. Thereafter work was performed by the corporation 
in cleaning out the said springs, and increasing the supply of the water. 
Application was made by the corporation to the government of the 
United States for a patent; and on February 13, 1890, final proof and 
payment was made for the land embraced in the Crown Iode mine 
and mill site. Long prior to the date when the mill site was Iocated, 
the land included in the application had been occupied by the locator's 
predecessors in interest; and a house, a stockade stable, and a corral 
had been built upon said premises, and a road had been graded there- 
from to the mines of the corporation, at a cost of between ten and 
ûfteen thousand dollars. From the time of its location of said mill 
site, the corporation had made use of the water of the springs by haul- 
ing it in wagons a distance of four or flve miles, for use at the mines, 
for its employés, and for culinary purposes. The only way in which 
mine owners in that vicinity could obtain water for use in their mines 
was by hauling it or packing it from springs, and it was the custom of 
miners in that district to locate springs of water in connection with 
, their mines. In Mareh, 1896, the corporation began an action of 
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ejectment against Giovanni Valcalda and others, the plaintifs in 
error, alleging that on Mareh 16, 1896, the défendants had ousted the 
plaintiff from the premises included in the mill site. The défendants 
answered, denying the plaintiff's title and right of possession, and de- 
nying the plaintiff's right to the spring or the waters thereof, and 
alleging that the défendant Giovannj Valcalda owned the land upon 
which the spring rises, and that ne had appropriated the water of the 
spring for mechanical, stock, and domestic purposes. Upon the issues 
thus formed, the plaintiff in the action had a verdict and judgment 
for possession of the premises and the springs of water situât ed 
thereon. 

Upon the writ of error from this court, it is assigned as error, first, 
that the court admitted in évidence the duplicate receipt for the pur- 
chase money of the Crown mill site, offered by the plaintiff. It is con- 
tended that the receipt for the purchase money did not vest the légal 
title in the plaintiff, and that it was not sufficient to enable it to recover 
in ejectment. To this it is sufficient to say that the record shows 
that the receipt was not offered or admitted in évidence for the pur- 
pose of proving title in the plaintiff, but was offered and admitted in 
connection with the other évidence, as tending to show the good faith 
of the plaintiff in its possession pursuant to its location and its survey, 
by proving that it subsequenïly posted notice of its intention to apply 
for a patent, and paid in good faith the purchase price of the land 
embraced in the claim. The charge ôf the court to the jury expressly 
directs their attention to the purpose for which this évidence was ad- 
mitted, and for which they might consider it. There was no error in 
àdmitting it for that purpose. Neither party clàimed that it had 
acquired the title of the government, nor did either in any way con- 
nect itself with that title. The questions at issue were whether the 
plaintiff had been in the possession of the premises, and whether the 
défendants had ousted it therefrom. The receiver's receipt was évi- 
dence only of possession by the plaintiff, in connection with other évi- 
dence thereof, and the jury were not permitted to consider it as évi- 
dence of a right of possession. 

Thèse considérations are applicable to the next two assignments of 
error, which are — First, that there was error in àdmitting in évidence 
an application of one of the plaintiff's grantors to purchase from the 
state of Nevada the land in controversy, together with the receipt for 
the purchase money and the deed of such grantor to the plaintiff; and, 
second, that there was error in excluding the défendants' proffered 
pfoof that the certificate of purchase and duplicate receipt issued by 
the land office to the plaintiff for the mill site had been canceled. The 
papers so admitted showing a conveyance from the plaintiff's prede- 
cessor were admitted solely as tending to prove possession. The 
plaintiff was making no claim of title through its receiver's receipt, 
and the fact that that instrument had been canceled had no bearing 
upon the questions in issue. It having been expressly admitted by 
both parties to the suit that neither party connected itself with the 
government title, the plaintiff was left to recover, if at ail, upon the 
fact that it had been in the possession of the premises when ousted by 
the défendants. The action of the offlcers of the gênerai land office 
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could not affect the real question in issue. Its décision was not a 
judgment that the plaintiff had no right of possession. It was no 
more than an adjudication against the validity of the steps which it 
had taken to procure the title from the United States. It was not 
décisive of its right to remain in the possession or to take further steps 
to procure the title if it saw fit to do so. 

The real question in controversy in the case concerns certain in- 
structions which were given and refused to the jury. The court 
charged the jury as follows: 

"It is not necessary that the land in controversy, which has been designated 
as the 'Crown Mill Site,' should be inclosed with a fence, or that it should be 
redueed to cultivation, to constitute possession. If you believe from the évi- 
dence that there was a house, stockade stable, and corral on said land, erected 
by the plaintiff in this action, or those from whom they derived possession of the 
premises; that plaintiff, at diverse times, improved the springs upon said land, 
and in 1888 or 1889 made a claim to said land for five acres of land, and the 
water flowing from said springs on the land, as a mill site and water right; 
that lt caused the land to be surveyed, and posts were erected at each corner 
of the land, indicating the corners and boundaries thereof, and continued in flrst 
possession thereof, until ejected by défendants, if they were ejected, so as to sub- 
ject the land to its control, and to notify the public that the land was claimed 
and occupied, this would constitute a possession of the land." 

Upon a careful considération of the question, we flnd no error upon 
the part of the court in so instructing the jury. The property was 
used by the plaintiff in connection with its mining claim. It had been 
located as a mill site. It was not located on minerai land, it is true, 
nor was it contiguous to the mining claim; but it had been located 
pursuant to the custom of miners in a district in which the mines were 
generally situated in an arid région, and it was necessary to obtain a 
supply of water from springs located in the foot hills, generally at 
considérable distances from the mines. The premises in question 
were clearly necessary to the proper opération of the plaintifP s mines. 
They were as much used for mining purposes as if they had been used 
for a dumping place for tailings or as a site for mill machinery. In 
Hartman v. Smith, 7 Mont. 19, 14 Pac. 648, it appeared that a mill site 
had been located on nonmineral land, not contiguous to the Iode, but 
distant therefrom a distance of two miles and a half. The only im- 
provement made on the land was the érection of a log cabin, in which 
the shovels, picks, drills, powder, tools, and small quantities of ore from 
the mining claim were stored. The court held that this use was a use 
for mining or milling purposes under the statute, and that, having 
been so used, it was not abandoned or forfeited, notwithstanding the 
fact that it was put to no other use. The évidence contained in the 
record now before us does not show that the corporation was not in 
the actual possession and use of the premises up to the time of the 
ouster. The bill of exceptions on this branch of the case states only 
that there was testimony in the case tending to establish the fact that 
in 1891 the défendants, without obtaining the consent of the plaintiff, 
fmding the cabin on the mill site vacant and unoccupied, and the stable 
vacant, and no person upon the premises, entered peaceably thereon, 
made improvements, claimed and used the water from the spring for 
domesric purposes, and thereafter remained in such. possession and use; 
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but it is not said in the bill of exceptions that there was not évidence 
contradicting ail this testimony, and tending to show that the plaintiff 's 
possession was such as is indicated in the charge to the jury. 

That one who is in the actual possession of public land may main- 
tain ejectment against another, who ousts him of that possession, has 
been well settled by repeated adjudications; but it has never been held 
that one in the possession of public lands, not minerai lands, who does 
not connect himself with the title of the government, can maintain 
ejectment against one who has acquired the possession, unless he 
shows that his own possession was actual, and not constructive. The 
mère assertion of title, together with an occasional act of dominion 
ovef the premises, or the marking of the boundaries, are ordinarily not 
sufficient. Staininger v. Andrews, 4 Nev. 59. 

In Murphy v. WaJlingford, 6 Cal. 648, it was said : 

"Possession is presumptive évidence of title, but it must be an actual bona 
fide occupation, a pedis possessio, a subjection to the will and control, as contra- 
distinguisbed from the mère assertion of title and the exercise of casual acts of 
ownership. A mère entry, without color of title, accompanied by a survey and 
marking of boundaries, is not sufficient." 

In Coryell v. Cain, 16 pal. 573, the court said: 

"And, with the public lands which are not minerai lands, the title as between 
citizens of the state, where neither eonnects himself with the government, is 
considered as vested in the flrst possessor, and to proceed from him. This pos- 
session must be actual, and not constructive; and the right it confers must be 
distinguïshed from the right given by the possessory act of the state. * * * 
But when reliance Is placed, not upon this act, but upon possession of the plain- 
tiff, or of parties through wnom be claims, such possession must be shown 
to hâve been actual in him or them. By actual possession is meant a subjection 
to the will and dominion of the claimant, and is usually evidenced by occupation, 
by a substantial inclosure, by cultivation, or by appropriate use, according to the 
particular locallty and quality of the property." 

Said the suprême court of Nevada in Robinson v. Mining Co., 5 
Nev. 68: 

"Indeed, that the possession, when that alone is relied on, must be actual and 
complète, Is an expression stereotyped in ail cases where this question is dis- 

cussed." 

The question, then, arises, what is actual possession as applied to a 
case such as that now under considération? It is clear from an ex- 
amination of the authorities that actual possession may be evidenced 
in various ways. It is always actual when it is an open and visible 
occupancy. The occupancy may be evidenced by an inclosure. In 
such a case it is ordinarily limited to the inclosure, and is not extended 
to the premises beyond it. It may be evidenced by other improve- 
ments, or by actual and visible use. In the case under considération 
there was no inclosure, nor was there a personal résidence upon the 
property. In some cases, one or the other of thèse indications of 
possession would be held to be essential. But regard must always be 
had to the nature of the premises and the purpose for which they are 
occupied. It would seem that a tract of five acres claimed for a mill 
site, as this was, may, in gênerai, be said to be in the possession of the 
locator when its corners are marked with painted posts, as is the cus- 
tom and raie in locating such mill sites, and as required by the régula- 
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tions of the gênerai land office. In a mining country the présence of 
the boundary posts is as signïficant of occupation as an inclosure would 
be of agricultural lands. In the présent case there were, in addition 
to the boundary posts, the house, the stable, and the springs, together 
with the tunnels recently constructed to increase the flow of water, 
and the graded wagon road leading from the mill site to the mines of 
the plaihtiff, ail indicating a présent and continuous use. In view of 
ail thèse évidences of open and visible occupation, we cannot say that 
the court erred in charging the jury as it did. Nor do we flnd en or 
in the refusai of the court to instruct the jury, as requested by the de- 
fendants, as follows: "When land is located for a mill site or for 
milling purposes, the party locating and claiming the same must, with- 
in a reasonable time, use the land for the purpose for which it was 
located." There is no rtquirement in the statute such as is contem- 
plated in this request for instruction, nor hâve the courts so construed 
the law. Failure to use a mill site for the purpose for which it is 
located may, indeed, become évidence of abandonnant ; but there was 
no évidence, so far as the record goes, tending to show that the locator 
had failed or ceased to use the property for the purpose for which it 
was claimed. The statement in the bill of exceptions that there was 
évidence tending to show that the défendants had entered upon the 
premises, finding them vacant, is not inconsistent with such continuous 
use by the plaintiff. It is not intimated that, notwithstanding this 
entry upon the premises, the locator intermitted its use of the prem- 
ises and of the water right, so as to indicate abandonnant, or that it 
ever intended to abandon the mill site. It is well settled that lapse of 
time does not of itself constitute an abandonnant, and that it is only 
a circumstance for the jury to consider in determining the question 
whether there has been an abandonment. In other words, the ques- 
tion is one of intent. Said the court in Waring v. Crow, 11 Cal. 369 : 
"The intention alone governs." Keane v. Cannovan, 21 Cal. 293 ; St. 
John v. Kidd, 26 Cal. 272. In Richardson v. McNulty, 24 Cal. 345, it 
was said: "By the act of occupancy, the plaintiff made it his, and 
manifested his intention to do so. Once his, it continues his until 
ne manifests his intention to part with it in some manner known to 
the law." In Moon v. Rollins, 36 Cal. 337, it was held that one in 
possession of land might leave it for a period of five years if he had 
the intention of returning, and that bis mère failure to occupy the land 
for that period does not necessarily constitute an abandonment. 

We find no error for «which the judgment of the circuit court should 
be reversed, and it is therefore affirmed. 
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O'DONNELL v. NEE. 

(Circuit Court, D. Massachusetts. March 7, 1893.) 

No. 636. 

1. Slahdeb— Répétition op Actionàbi-e Wobds. 

An admission by défendant, at plaintiff's request, and In the présence Ot 
a third party, that on a previôûs occasion ne liad used the alleged slanderous 
words, is no ground of action, when it does not appear that the language 
was originally used in the présence of a third party. 
S. Same— Pleadino. 

A déclaration is defective which fails to set forth the alleged slanderoua 
words substantially as they were uttered. 

This was an action by Francis O'Donnell against Thomas Née for 
glander. The case was heard on demurrer to the déclaration. 

E. H. Savory, for complainant. 
Albert A. Gleason, for défendant 

COLT, Circuit Judge. This is an action of slander. The présent 
hearing was on demurrer to thé déclaration. The déclaration allèges 
that the défendant, on January 7, 1897, in the yard of the New York, 
New Haven & Hartford Railroad Company, located at Boston, falsely 
and maliciously accused the plaintiff of the crime of larceny. The al- 
leged slanderous words are as follows: 

"The plaintiff said to one Curry, 'The watchmân' (meaning the défendant) 'has 
accused me of hiding brass to steal.' Said Curry turnedto the défendant, and 
said, 'Is that soî' whereupon the défendant said, 'Yès' (meaning thereby that 
the plaintiff was guilty of the crime of stealing said brass)." 

It does not appear that the language complained of was originalty 
used in the présence of a third party; but it does appear that subse- 
quently the défendant, in the présence of the plaintiff and a third 
party, admitted that he had used such language. We believe the 
sound rule of law to be that the répétition of alleged slanderous words 
made in the présence of a third person at the spécial request of the 
plaintiff does not of itself constitute a ground of action. 

Upon the allégations in the déclaration, there was no sùch publica- 
tion as would entitle the plaintiff to a right of recovery. Heller v. 
Howard, 11 111. App. 554; King v. Waring, 5 Esp. 13; Smith v. Wood, 
3 Camp. 323; Weatherston v. Hawkins, 1 Term R. 110. The alléga- 
tions in the second and third counts of the déclaration, although more 
spécifie than in the first count, quoted above, in no way affect the 
principle of law which we deem controlling in this case. The fourth 
count of the déclaration is defective, in not setting forth the alleged 
slanderous words substantially as they were uttered. Lee v. Kane> 
6 Gray, 495 ; Clay v. Brigham, 8 Gray, 161. Demurrer sustained. 
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PINNEY v. NEVILLS et al. 

(Circuit Court, D. Massachusetts. March 4, 1898.) 

No. 658. 

Attachment— Stock in Foreign Corporation. 

In Massachusetts, there being no statute authorizing it, there can be no 
attachment of shares of stock in a foreign corporation owned by a non- 
resident défendant. 

This was an action, commenced by attachment, by George M. Pin- 
ney against William A. Nevills and others. The case was heard on 
a motion to discharge the trustée. 

Gaston & Snow, for plaintiff. 
Charles M. Reed, for défendants. 

COLT, Circuit Judge. This suit was originally brought in the state 
court, and removed to this court. The plaintiff is a citizen of Massa- 
chusetts, and the défendants are citizens of California. No personal 
service was made on any of the défendants. The only service which 
was made was by attachment of certain certificates of stock belonging 
to the défendants, in the hands of the National Bank of the Republic, 
located in Boston. Thèse were certificates of stock of the Rawhide 
Gold-Mining Company, a corporation organized under the laws of West 
Virginia. The question presented on thèse motions is whether shares 
of stock in a foreign corporation owned by a nonresident défendant 
can be reached by process of attachment under Massachusetts law. 
The statutes of Massachusetts provide that shares of stock in a corpora- 
tion organized under the laws of the state, or under the laws of the 
United States, where such corporation has a usual place of business in 
the state, may be attached. Pub. St. Mass. c. 161, § 71; Id. c. 171, 
§ 45. There is no provision in the Massachusetts statutes that shares of 
stock in a foreign corporation can be reached by attachment, except 
in the case of a corporation organized under the laws of the United 
States. The gênerai rule of law is that shares of stock in a foreign 
corporation owned by a nonresident défendant are not subject to at- 
tachment. Plympton v. Bigelow, 93 N. Y. 592 ; Ireland v. Réduction 
Co., 19 R. I. 180, 32 Atl. 921; Denton v. Livingston, 9 Johns. 96; 
Winslow v. Fletcher, 53 Conn. 390, 4 Atl. 250; Smith v. Downey 
(Ind. App.) 34 N. E. 823. Motions granted. Case dismissed for 
want of jurisdiction. 



BTJFORD v. KERR. 

(Circuit Court, W. D. Missouri, W. D. March 17, 1898.) 

1. Courts— Followinq State Courts. 

Where the suprême court of Missouri held that an estate passed by a wil] 
is a statutory estate, and that the effort of the testator to f urther control the 
estate was in contravention of the statutes of Missouri, the fédéral court will 
follow such décision. 

8. Adverse Possession— Limitation of Actions. 

In Missouri, a défendant who has held open, notorious, exclusive, continuous, 
ind adverse possession for more than 10 years after the plaintiff became of 
âge is held to hâve acquired title by virtue of the statute of limitations. 
86 F.— 7 
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O. A. Lucas and C. F. Moulton, for plaintif!. 

Geo. W. Warder and : Fykè, Yat es & Fyke, for défendant. 

ROGERS, District Judge. I hâve not the time, nor do I see that it 
would be profitable, to write an opinion in this case. It is admitted 
by counsel that the question raiséd îh this case is the same as that 
raised in Brown y. Rogers, 125 Mo. 392, 28 S. "vf . 630. On argument 
it was insisted by the plaintiff that the suprême court of Missouri ïn 
that case erred in not holding that the will of Jacob Johnson created 
an executory devise; and it is further insisted that this court is not 
bound by the décision of the suprême court of Missouri in Brown v. 
Eogers, supra, but should disregard the saine, and hold that the will 
created an executory devise. The question presénted is not what 
was the intention of the testator, Jacob Johnson. The suprême court 
of Missouri, in Brown v. Bogers, supra, say : 

"There can be no doubt that the testator, by the final paragraph of the will, 
lntended, In case of a failure of Issue to any of the devisees, to hâve the estate 
pass to the other devisees, and the heirs Of their bodies; having In view the 
purpose of finally vesting the entlre estate in the grandchildren. The intention 
of the testator ls very clear." 

In this statement I concur. There is therefore no différence of 
opinion as to what the testator, Jacob Johnson, intended by his will. 
The real question, therefore, presénted before the suprême court of 
Missouri in Brown v. Rogers, supra, was, what effect did the statute 
of Missouri of 1845, quoted on pages 398, 399, 125 Mo., and page 631, 
28 S. W. (of Brown v. Rogers, supra), hâve upon the will of Jacob 
Johnson ; or, to state it in anothér form, in construing the will, how 
had the statute modified the common law? The court said: 

"There can be no doubt that each separate paragraph of the will which makes 
devises to the dàughters of the testator created, as It would hâve been under the 
English statutes of entalls, an estate in fee tail." 

And I do not understand that the conclusion of the court thus 
reached, based upon the separate paragraphs, as it is above stated, 
is combated by plaintiff's counsel. . Continuing, the court say: 

, "If there had bèen no other provision of the will, the statute of this state con- 
cerning entailsi ia force at the death of the testator, would hâve immediately 
converted the estate into one for life only in the devisee, with reniainder in fee 
to her children; and, in the eyerit of such devisee dying without issue, the re- 
mainder would hâve passed to, and beeti vested in, the heirs of such devisee." 

Further on, referring to the statute of 1845, they say: 

"TJnder this statute, where the attempt is made to create an estate tail the 
estante is immediately converted to one created by the statute, under which the 
entire estate passes to the grantee or devisee for life, with remaiiider in fee 
simple to his or her heirs." 

The character of estate, therefore, created by the separate para- 
graphs of the will, is that described in the foregoing paragraph. In 
short, it is a statutory estate to each devisee for life, with remainder 
in fee simple to her heirs, not to the heirs of her body, as designated 
in the will. 

They then say: 

"The attempt of the testator by the final paragraph of the will to follow up 
the estate tail, first created, with a succession of others limited upon cross re- 
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mainders, with a view that ultimately his entire estate should vest in hls grand- 
children, is in direct contravention of the clearly-expressed intention of the stat- 
ute. The intention of tbe législature must prevail over that of the testator." 

We see, therefore, that the suprême court of Missouri hâve dis- 
tinctly held that the estate passed by the separate paragraphs of the 
will is a statutory estate, and they describe its nature and character, 
and that the effort upon the part of the testator to further control the 
estate was in contravention of the statutes of Missouri, as construed 
by its court of last resort. This court is asked to place another and 
différent construction upon that statute. To do so, we think, is in 
direct conflict with an unbroken line of authorities which control 
this court. Travellers' Ins. Co. v. Township of Oswego, 19 U. S. 
App. 321, 7 C. C. A. 669, and 59 Fed. 58; Madden v. Lancaster Co., 
65 Fed. 188; Brown v. Furniture Co., 16 U. S. App. 221, 7 C. C. 
A. 225, and 58 Fed. 286; McElvaine v. Brush, 142 U. S. 155, 12 Sup. 
Ct. 156; Sanford v. Poe, 37 U. S. App. 378, 16 C. C. A. 305, and 69 
Fed. 546; Association v. Smith, 1 U. S. App. 270, 4 C. C. A. 8, and 56 
Fed. 141; Evansville t. Woodbury, 18 U. S. App. 515, 9 C. C. A. 244, 
and 60 Fed. 718; Marbury v. Tod, 22 U. S. App. 267, 10 C. C. A. 393, 
and 62 Fed. 335; Railway Co. v. Hogan, 27 U. S. App. 184, 11 C. G. A. 
51, and 63 Fed. 102. 

The suprême court of Missouri further say: 

"The statute operating upon the will vested a life estate In the devisees, 
Clarinda and Mary Jane, to the land devised to them, respectively, with remain- 
der in fee simple absolute in their respective heirs. Both dying without issue, 
the remainder in fee upon their death passed to, and vested absolutely in, their 
collatéral heirs, as tenants in cominon. After the death of each devisee, the 
land devised to her for life was subject to partition, and to the application of the 
statute of limitation. As it is conceded that défendants and those under whom 
they claim had been in the adverse possession of the land in questior. nnder color 
of title, for more than ten years after the youngest of the plaintifîs became of 
âge, the judgment is for the right party, and should be afflrmed." 

In so far as the above paragraph is applicable to the case at bar, I 
concur. In the agreed statement of facts it is admitted that the 
défendant, John A. Kerr, and those under whom he claims, hâve had 
open, notorious, exclusive, continuous, and adverse possession of the 
S. E. I of the S. E. \ of section 33, township 50, range 32, since 1871, 
and that the défendant, John A. Kerr. and those under whom he 
claims, hâve had open, notorious, exclusive, continuous, and adverse 
possession of the S. W. \ of the S. E. \ of section 35, township 50, range 
32, ever since June 30, 1860. The court therefore holds that the 
plaintiff is not the owner, nor entitled to the possession, of either or 
any part of said tracts of land; that the said John A. Kerr, and those 
under whom he holds, hâve acquired title thereto by virtue of the 
statute of limitations, — their possession being under color of title 
under deeds derived by virtue of sales in the partition proceedings, 
as stated in the agreed statement of facts. The court therefore ûnds 
the issues of fact for the défendant, and déclares the law in his favor, 
as above indicated. Judgment for défendant 



100 86 FEDERAL REPORTER. 

LILIENTHAL et al. v. McCORMICK et al. 

(Circuit Court, D. Oregon. March 1, 1898.) 

No. 2,418. 

L Conthaot of Sale— Action for Breach— Plea of Performance. 

An allégation of a tender of hops of an average of the best product of a 
crop produced upon certain premises, and that défendants exerted their ut- 
most to produce a crop "of choice quality, in sound condition, of good color, 
and fully matured," does not show a compliance with a contract to deliver, 
absolutely, hops of that quality and condition, to be produced upon said prem- 
ises. 

2. Same— Demand before Suit. 

A contract of sale subject to Inspection provided for the repayment, on 
demand, of money advanced, If the goods, when delivered, were not accepted 
because not of the quality agreed upon. Goods were tendered, and on that 
ground refused, and the seller insisted that he had fully performed the con- 
tract. The purchaser sued for the alleged breach. Held, that an answer 
that no demand had been made for the repayment of the money advanced 
was insufficient. 

& Same — Performance of Contract — Plea of Tender. 

A plea of tender of the money advanced, with interest thereon at the agreed 
rate, is a sufflcient answer to a complaint for failure to comply with a con- 
tract to repay money advanced in case goods sold subject to inspection were 
not accepted. 

Wirt Minor, for complainants. 
John H. Woodward, for défendants. 

BELLENGER, District Judge. This is a suit by the complainants 
upon a hop contract, in which, among other things, it is prayed that 
the contract sued upon be decreed to be a lien upon certain hops 
grown upon one of the defendant's hop faims in Marion county, in 
favor of the complainants, to the extent of moneys advanced by them 
to the défendants, and of interest upon the same at the rate of 10 per 
cent, per annum from the dates upon which the same were advanced, 
and to the extent of ail damages which hâve been sustained by the 
complainants by reason of the failure of the défendants to deliver hops 
according to their contract. The contract provides for a delivery not 
later than November 10, 1897, of 30,000 pounds of hops, in baies of 
about 185 pounds each, in new 24-ounce baie cloth; 7 pounds tare per 
baie being allowed. Thèse hops are to be the product of the hop farm 
of Charles McCormick, défendant, consisting of about 70 acres. The 
contract further provides that said hops, when delivered, are to be not 
the product of a first year's planting, and not affected by spraying 
or mold, and are to be of choice quality, and in sound condition, good 
color, fully matured, cleanly picked, free from vermin, damage, etc. 
And it is further provided that when said hops are delivered they may 
be inspected by the parties of the second part (the complainants herein), 
or by an agent selected by said parties, at the time of the delivery of 
any lot thereof, and that should said hops, or any part thereof, not 
be delivered in the condition agreed upon, according to the judgment 
of said parties of the second part, or their said agent, the said parties 
of the first part shall, upon demand, repay to said parties of the second 
part such sums of money as they may hâve advanced on said crop, 
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svith interest at the rate of 10 per cent, per annum from the date when 
advanced; and it is provided that such instrument shall be a chattel 
mortgage on the entire crop of hops raised on the above-described land, 
to secure the payment of said sums advanced, and interest, and the 
performance of ail the provisions thereof. This court has heretofore 
held in this case that this mortgage could not be enforced as a lien to 
secure damages for the nonperformance of the contract, but that it is 
a security merely for the repayment of the sums of nioney advanced by 
the complainants herein upon the said hop crop, with interest as pro- 
vided in the contract. The questions to be now decided arise upon 
exceptions to the answer of the défendants herein. 

The défendants answer, and allège the delivery of 30,000 pounda 
of the crop of hops raised by défendants on the 70 acres of land men- 
tioned in the bill, and not of the first year's planting, in baies of about 
185 pounds each, in new 24-ounce baie cloth, etc., "and that the said 
hops so delivered were an average of the best product of said crop so 
produced, picked, and cured on said premises of seventy acres; that 
said défendants did exert their utmost to produce and secure a crop 
of hops of choice quality, and in sound condition, and of good color, 
etc. ; that said hops so by the défendants delivered at said warehouse 
as aforesaid were on or about the lOth and llth days of October, 
1897, tendered to the agent of the complainants, who inspected them 
in part, and upon such inspection did at the first accept and approve 
a portion thereof, and thereafter did reject and refuse to receive any 
portion thereof." This answer then sets out a letter written by de- 
fendants to complainants, notifying them that they had delivered 30,000 
pounds of hops at the warehouse at Woodburn, Or., according to said 
contract, which said hops complainants, according to the statement in 
said letter, refused and neglected to take or pay for, and charging com- 
plainants with the failure to comply with their said contract. The 
letter déclares that in conséquence thereof the défendants elected to 
consider said contract to be abrogated and annulled, and of no force 
or effect, and it concludes with the tender of the sum of $1,0G3, as the 
money advanced and paid under said contract, including interest 
thereon. Ail of thèse portions of the answer are excepted to, and 
the exceptions are sustained. The allégation that the défendants 
tendered 30,000 pounds of hops, of an average of the best product of 
said crops so produced, etc.. and that thev exerted their utmost to 
procure and produce crops of choice quality, and in sound condition, 
of good color, fully matured, etc., does not show a compliance with 
the requirements of the contract. The latter part of this allégation 
merely shows an attempt to comply with the contract, by an utmost 
exertion to procure a crop of hops of the quality required. The alléga- 
tion that the crops tendered were an average of the best product of 
said crops so produced does not answer the contract, by which the 
défendants bound themselves to deliver hops of choice quality, and in 
sound condition, of good color, fully matured, etc. The tender was of 
an average of the best product of the cron produced, while the obliga- 
tion was to deliver, absolutely, hops of choice quality, and in sound con- 
dition, good color, fully matured, etc. The letter set forth in the an- 
swer is wholly immaterial. It makes no différence what the parties 
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say, in a letter written to the complainants, they hâve done towards 
the perfonnance of the contract. The material thiDg is, what hâve 
they in fact done? The exception is also sustained as to the second 
paragraph on page 3 of the answer, which allèges that complainants 
hâve never made demand on défendants for repayment of the money 
alleged in the complaint to hâve been advanced by them to défend- 
ants, etc. As to the remainder of the answer, the exception is over- 
ruled. Part of this matter is immaterial, and might hâve been stricken 
out, but connectée! with it are allégations of a tender, which show a 
compliance with the condition of the contract by which the défendants 
agreed to refund the money advanced by the complainants, with inter- 
est, etc., if the complainants, accordîng to their judgment, should con- 
clude that the hops tendered were not of the quality required by the 
contract, and should for that reason refuse to accept them. 



SLADDEN V. NEW YORK LIFE INS. CO. 

(Circuit Court of Appeals, Seventh Circuit. April 5, 1898.) 

No. 440. 

L Lirai Insurance— False Représentations in Application— Evidence. 

An abstract of the application and médical examination contained in the 
last sheets of the policy introduced by plaintiff will be presumed, in the 
. absence of any évidence of mistake, -to be correct, and they are compétent 
évidence of the contents, exécution, and genuineness of the originals; and if, 
in connection With the proof s of ïoss also introduced by plaintiff, they show a 
breach of the warranty in the application, there can be no recovery. 

2. Same— False Statements in Application. 

In an application, the applicant stated that she had no physician, and had 
consulted noue, when in fact she bad been attended by a physician for more 
than two months prior to the application, and had had consumption for 
nearly a year. Eeld, that the failure to disclose the faets was a violation 
of the warranty that she had made a full, complète, and true statement, and 
no recovery could be had. 

In Error to the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 

This action was brought by the plaintiff in error, S. C. Sladden, as exécuter, to 
recover the amount of a policy of insurance upon the life of his wife, Mary, to 
whose executors, administrators, or assigns the policy had been made payable. 
The déclaration embodies a copy of the policy, which contains the usual clause 
making the written application, with its "agreemeuts, statements, and war- 
ranties," a part of the contract. A number of pleas were Interposed alleging 
breaches of warranty in that certain statements of the application were false. 
At the trial, the plaintiff, according to the bill of exceptions, "introduced in évi- 
dence the insurance policy, which is composed of four sheets. The first two 
pages are set forth in the plaintifC's déclaration. The third and fourth pages are 
as follows." Then follows an "abstract (e. & o. e.) of the application for in- 
surance in the New York Life Insurance Co.," consisting presumably of the 
usual questions and answers, followed by an agreement signed by the applicant, 
the first clause of which is as follows: "That the statements and représentations 
contained in the foregoing application, together with those contained in the 
déclaration made by me to the médical examiner, shall be the basis of the con- 
tract between me and the New York Life Insurance Company; that I hereby 
warrant the same to lie full, complète, and true, whether written by my own 
hand or not; this warranty being a condition précèdent to, and in considération 
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for, the policy which may be issued , liereon." Immediately following this, as a 
part of the four pages of the policy introduced in évidence, is a copy or abstract 
of the "déclarations made to the médical examiner of the New York Life tn- 
surance Company," in which appear the following questions and answers: "(5) 
What is the name and résidence of your physician? A. Hâve none. (6) What 
other physician hâve you consulted? A. None." The plaintiff also put in évi- 
dence the formai proofs of death made to the company, including the certificates 
of physicians in attendance during the last sickness of the deceased. According 
to the certiflcate of Dr. H. Wallace, he attended Mrs. Sladden, in November, 1892, 
which was eight or nine months before the date of the policy, and "the trouble 
for which the patient consulted was slight utérine congestion, which yielded to 
treatment withln ten days, and during that tlme she was not conflned to the bed 
or house, but was up about her duties and out of doors. I was then physician 
for the family for nearly a year, and during that period I was not called upon 
to treat her again, nor did I see a condition requiring treatment. Whatever the 
cause of death, it developed after she left my care and observation, which oc- 
curred in August, 1893." The certiflcate of Dr. E. Pletcher Ingalls contains the 
following questions and answers: "(4) How long hâve you known deceased? 
A. Not before first visit to my office. (5) How long had you been the médical 
attendant or adviser of the deceased? A. May 11, 1893, to October 2, 1893. (6) 
For what disease did you treat or ad vise deceased prior to her last illness? A. 
None. (7a) Did you attend deceased during her last illness? A. Yes. (7b) 
If so, for what disease? A. Consumption. (8) Date of her first visit to your 
office? A. May 11, 1893. (9) Date of her last visit to your office? A. Oct. 2, 
1893. (lia) What disease was the immédiate cause of death? A. Consumption. 
(11b) How long, In your opinion, did deceased suffer from the disease? A. From 
the fall of 1892. (14) When were you first consulted by the deceased, or by any 
relative or friend, for the affection which either directly or indirectly caused 
death? A. May 11, 1893." Dr. Wallace was called as a witness for the plain- 
tiff, and testified that he had called himself the family physician of the deceased 
because he had treated her only the time stated, and at another time was called 
to Mr. Sladden's house when an accident had oceurred to his father-in-law, and, 
when asked if that was ail, answered: "I base it as family physician on being 
called to the house for such médical work as might be needed." 

The plaintiff, being called in his own behalf, testified that on May 11, 1893, 
he went with his wife to the office of Dr. Ingalls, and then was asked the fol- 
lowing questions, to each of which the court sustained an objection: "What 
did you go there for?" "What, if any, trouble was your wife suffering from 
then?" "What did Dr. Ingalls say she was suffering from at that time?" 
"What was your wife treated for at that time?" "Was she treated at that time 
for a slight cold?" "Was she suffering at that time from anything else than 
a slight cold?" "What was the condition of her health at that time?" "Did 
she within a few days recover entirely from what she went to eonsult Dr. In- 
galls about at that time?" "Did that trouble affect In any way her gênerai 
health?" No statement was made when the questions were propounded and 
the bill of exceptions does not show what answer the witness was expecttîd to 
make to any of the questions. The same witness, having stated that he was 
présent when Dr. Brown, médical examiner of the défendant, examined Mrs. 
Sladden, was asked the following questions, to each of which objection was sus- 
tained: "Did Dr. Brown ask her, what is the name and résidence of your 
physician?" The Court: "Objection sustained, because it is the understanding 
of the court that whatever there was at tins time was in writing, and that 
writing should be before the court before any allowance of any examination upon 
it." "Did Mrs. Sladden write anything to Dr. Brown, or to the défendant?" "Did 
Dr. Brown write down anything at that time?" Answer: "To the best of my 
knowledge, yes." "Before writing down such matter, did he ask Mrs. Sladden 
any questions?" "Did he read to her any questions?" "Did he ask her what is 
the name and résidence of your physician?" "Did he ask her when and for what 
hâve his services been required?" "Did he ask her what other physicians hâve 
you consulted?" "Did he ask her when and for what?" "If he asked her what 
is the name and résidence of your physician, what did she reply if anything?" 
"Did she respond to such a question by saying: 'Do you w;sh me to détail any 
slight cold or accident I may hâve had, and the physician, or only grave matters?' 
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And did he answer, 'No colds or accidents, but serious matters'?" There was 
likewise no statement at the time, and the bill of exceptions does not show what 
answer was expected to any of thèse questions. The plaintif!, having made ail 
necessary formai proof, rested his case; and thereiipon, the défendant having 
moved for a peremptory instruction to the jury to find a verdict for the défendant, 
the court directed a verdict "in favor of the plaintiff for $227.50, the amount of 
the premium only." To that direction lt does not appear that any objection was 
made or exception taken. 

The assignaient of error contains numerous spécifications which, exeepting the 
ninth, are objected to on one ground or another, and tliose directed to the refusai 
of the court to permit answers to questions propounded to witnesses on the ground 
that the substance of the évidence excluded is not set out in the assignaient of 
errors as required by rule 11 of this court. The ninth spécification is that the 
court erred in instructing the jury to return a verdict for plaintiff for $227, the 
amount of the premium only. In the reply brief for the plaintiff in error it is 
said: "While several assignments of error are made, yet the main and indeed 
the only question technically before the court is whether that instruction was cor- 
rect, and the ninth error assigned is probably sufficient to bring the whole case 
before the considération of the court." 

William Burry, for appellant. 

Thomas A. Moran and Henry A. Gardner, for appellee. 

Before WOODS, JENKINS, and SHOWALTEB, Circuit Judges. 

WOODS, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

No exception having been saved to the peremptory instruction upon 
which the verdict was returned, the ninth spécification of error, instead 
of being sufficient to bring the whole case before the court, présents no 
question whatever; and, unless there was error in excluding material 
évidence, the judgment below must be afflrmed. We hâve considered 
the meaning and application of rule 11 in a number of cases, and in U. S. 
v. Indian Grave Drainage Dist, 85 Fed. 928, hâve explained that, when 
an exception is to be saved to the exclusion of testimony, a statement 
should be made to the court at the time of the ruling, or before the con- 
clusion of the trial, of the facts expected to be elicited from the witness 
in answer to the overruled question, the statement set f orth in the bill 
of exceptions, and the substance of it in the spécification of error, as 
required by the rule. The rule has not been complied with in this 
case, but, disregarding that objection, we deem it clear that no error 
was committed of which the plaintiff in error may justly complain. 
It is perhaps true, as urged, that the plaintiff made a prima facie case 
by introducing the policy of insurance as set forth in the déclaration, 
by showing the payment of the premium, proving the death, and 
showing that the required proofs of death had been submitted to the 
company; and it may be that it was not necessary for the plaintiff to 
hâve put in évidence the third and fourth pages of the policy, contain- 
ing the abstract of the application for insurance (Insurance Co. v. 
Eogers, 119 111. 485, 10 N. E. 242; Insurance Co. v. Kessler, 84 Ind. 
310; Insurance Co. v. Ewing, 92 U. S. 377); but the plaintiff having 
chosen to put in évidence the abstract of the application and médical 
examination as set forth upon the policy, without asserting any mis- 
take or inaccuracy, the presumption is that they were correctly ab- 
stracted or copied, and, as against the plaintiff, they were compétent 
évidence of the contents and of the exécution and genuineness of the 
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originals; and if the proof so made showed a breach of warranty or 
the falsity of a material représentation, as alleged in any of the pleas, 
the court was right in taking the case from the jury. While the 
médical examination is not mentioned by name in the policy, it is ex- 
pressly made a part of the application, winch is made a part of the 
policy. That the application in important particulars was false is 
established by the certiflcates of physicians introduced in évidence by 
plaintiff as part of the proofs of death. So introduced, we hâve no 
doubt that the certiflcates, though not conclusive, were compétent évi- 
dence against the plaintiff of the facts stated in them. What the sig- 
nificance of the certificate of Dr. Wallace is need not be considered. 
The importance of that of Dr. Ingalls is évident. It means that the 
insured visited him first on May 11, 1893. and from that date until the 
ensuing October 2d he was her médical attendant ; that he treated her 
for no disease, but that she had consumption, and, in his opinion, had 
had it since the fall of 1892. If it was compétent or possible to do 
it, no adéquate attempt was made to remove or break the force of 
that statement. Dr. Ingalls was not called, and the questions which 
the plaintiff, as a witness in his own behalf and interest, was not al- 
lowed to answer, were directed to the condition of his wife at the time 
of the first visit only, and to the fact, susrgested by two of the ques- 
tions, that she soon recovered from the slight cold which she then had. 
If received, full answers to the questions propounded would not hâve 
coverêd the period of her visits to Dr. Ingalls between May llth and 
July 29th, when the policy of insurance was issued, and therefore 
could not hâve shown an excuse, if excuse were possible, for the fail- 
ure to state in her application that during that time she had been 
in attendance at the office and under the advice of Dr. Ingalls, as 
shown by his statement. 

The proposition is asserted, and many citations made of authorities 
to support it, that "a warranty in an insurance policy is not violated 
where the insured omitted to mention treatment for a slight cold or 
temporary ailment or disorder which was cured at the time of the ap- 
plication for insurance, and which left no taint or vice in the constitu- 
tion or gênerai health of the applicant." But, if conceded in the full- 
est scope of its terms, the proposition does not meet this case, where 
one who had consumption went, according to the implications of the 
questions propounded, to a physician on account of a slight cold, of 
which she recovered in a few days, but for near three months there- 
after, before the policy was taken out, according to the physician's 
statement, made visits of which no explanation was offered. Neither 
would the untruthfulness of the answer in respect to Dr. Ingalls hâve 
been mitigated if it had been shown that the médical examiner told 
Mrs. Sladden that he did not wish her to mention any slight cold or 
accident she may hâve had, and the physician whom she had con- 
sulted, and that she should answer only grave or serious matters. 
The impropriety, not to say absuidity, of permitting an applicant for 
insurance to détermine what matters of health, which at the time 
were deemed grave enough to go to a physician about, were too slight 
and unimportant to mention to a médical examiner when applying for 
insurance, could not well be emphasized more strongly tnan by the 
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facts of this case; but, if the nlle admitting sùch évidence were con- 
çeded, it could not apply when, as hère, for nëar three months after 
the slight cold had gone there was a contitiuéd and unexplained at- 
tendance upon a physician, who, perceiving the présence of an in- 
curable disease, prescribed no treatment whatever, and gare advice 
only. 

The question has been discussed, but need not now be considered, 
whether the décision in Insurance Co. v. Fletcher, 117 U. S. 519, 6 
Sup. Ct. 837, has been modified by the Iater opinion in Insurance Co. 
v. Chamberlain, 132 U. S. 304, 10 Sup. Ct. 87. 

The judgment below is afflrmed» 



STEVENSON T. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit March 15, 1898.Ï 

No. 620. 

1. CBIMINAIi LAW — MURDER — DECLARATIONS. 

Evidence as to the déclaration of the défendant, made three months prlor 
to the homicide, that ne "intended to kill the next deputy marshal that ar- 
rested him," was improperly admitted, as too remote and gênerai to hâve any 
legitlmate bearfng on the Issue to be tried. 
S. Same. 

Where conversations and déclarations of the accused, after arrest, form- 
lng no part of the res gestae, and not admissible in his behalf, but admissible 
against him, are proved by the TJnited States, the accused is entitled to hâve 
the full conversation or conversations glven In évidence. 
8. Same— Instructions— Abandonment of Quarrei,. 

Where there is évidence tending to show that the accused, after provoking 
a quarrei with deceased, withdrew therefrom, and was thereaf ter £i-ed upon 
wlthout warning by deceased, whom he then shot and killed, it is the duty 
of the court to instruct the jury as to the effect of Buch withdrawal, and 
its refusai to do so when requested is réversible error. 

i. SAME — JURISDICTION — AVERMENTS IN INDICTMENT. 

Where an indictment for murder in the Chickasaw Nation, Ind. T., avers 
that both deceased and accused were white men, proof that deceased was a 
white man establisbes the jurisdlction, and the averment as to citizenship 
of the accused Is surplusage. 

Swayne, District Judge, dissenting. 

In Error to the Circuit Court of the United States for the Eastern 
District of Texas. 

John Stevenson, the plalntiff in error, was, on the lst day of December, 1893, 
at a term of the TJnited States circuit court for the Eastern district of Texas, 
lndicted for the murder of one Joe Gaines. On May 13, 1897, he was put upon 
his trial, and on May 20th was convicted of manslaughter. His amended mo- 
tion for a new trial was overruled. His motion in arrest of judgment was over- 
ruled. The sentence of the court was imprisonment at hard labor for the term 
of six years and ten months from June 2, 1897, in the Détroit Honse of Cor- 
rection, situated at Détroit, in the Eastern district of Michigan, and, besides, a 
fine of $50 and ail costs of this pfoceeding. The indictment in the usual form 
charges the murder as committed In Pickens county, Chickasaw Nation, Ind. T., 
with the further allégation that both the plaintifi* in error and the deceased were 
then and there white peraons, and not Indians, nor citizens of the Indian Terri- 
tory. The évidence of the trial tended to show the facts substantially as fol- 
lows: The place of the homicide was the town of Paul's Valley, In the house 
and business place of one W. K. Bandy, situated on Main street, which runs 
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north and south parallel with the Santa Fé Eailroad. Bandy's place is in the 
north part of the town, and fronts east on Main street. The building is IS feet 
by 36 feet, with a front double door and window south of door in east wall. 
On the night of the homicide the house was well lighted, and a counter was in 
the southeast corner, with passage room between it and the south wall. Under- 
wood's drug store Is 175 feet south of Bandy's, and the Central Hôtel several 
hundred feet south of TJnderwood's drug store. Miller & Berry's drug store is 
still further south of the hôtel several hundred feet. AU of the buildings are 
practically, with their fronts, on a line, and face the east and the railroad. 
Plaintiff in error was legally adopted by the Chickasaw Nation, and his wife, 
a full-blood Chickasaw, was engaged in the restaurant business in Paul's Valley. 
The deceased was a constable and deputy marshal for the territory courts. In 
May prior to the homicide the plaintiff in error, when talking to a Mrs. Joe 
Paul about deputy marshals, said that he was getting tired of being pulled 
around by them, and was going to kill the next one that arrested him; but no ref- 
, erence was made to the deceased, nor was it known that plaintiff in error 
knew him. On the 22d of August, 1893, the plaintiff in error was refused by 
United States Commissioner Davidson as surety on a bond. About dusk that 
evening he took from the house of Mrs. Sarah Paul a Winchester. She tried 
to take the gun from him, and he told her not to be uneasy, he was only going 
to carry lt to his restaurant. She thought her son was in trouble. Subséquent 
to this, and about S:30 o'clock that evening, the plaintiff in error saw Davidson, 
the commissioner, in TJnderwood's drug store, and cursed him for refusing to 
take him on the bond, telling the commissioner that he had taken a man In 
préférence to him who could not schedule a horse. Leavlng the drug store, he 
cursed on the sidewalk as he was going off with one Black. At this juncture the 
deceased came into the drug store, was told by the commissioner of plaintiff in 
error's conduct, and in about 10 minutes thereafter overtook the plaintiff in error 
and John Black while they were going home, and talking about a matter of 
business. Hot words occurred between the two, when the deceased drew his 
pistol, and presented it to the back of plaintiff in error, and would hâve shot 
him, but for the interposition of one Robinson. The deceased arrested the plain- 
tiff in error without a warrant, but released him at the Central Hôtel. The 
plaintiff in error then started hcme in eompany with his wife, and en route told 
Alex Smith (a posse man of deceased) that he would go home, get his gun, corne 
back, and kill the sons of bitches. He went to his house, west of Main street, 
and found a couple of visitors there— Mr. and Mrs. Waite; then went to his 
restaurant, which is between his house and Miller & Berry's drug store, prepared 
supper for his guests, and took it to his house. After supper (and, the inference 
is, as he was leaving home then) Ann Palmer, who lived close by, says she 
heard him say he was going to get his Winchester, and shoot it out with David- 
son, but did not hear him mention anything about the deceased, and only called 
Davidson's name once. Mrs. Waite never heard Davidson's or anybody else's 
name mentioned by the plaintiff In error, but, as her husband was sick, she 
requested him to get quinine for him. He was next seen at Miller & Berry's 
store about 25 minutes before the homicide, where he asked for quinine, and 
bought some bitters. Arch Matthews invlted him to go to Whitehurst (National 
Hôtel) with him, and get some good whisky. This hôtel being east of the rail- 
road dépôt, they started for the hôtel, but plaintiff in error, being as "drunk as 
a goat," was left on some trucks at the dépôt to wait for the whisky. Matthews 
not returning promptly, the plaintiff in error left the trucks, and started to 
Bandy's place, and somewhere between the dépôt and Bandy's place he flred hb 
Winchester twice in the air, and hallooed, "Hide out, Stevenson is in town yet," 
or words of sùnilar import. He then went into Bandy's place, and, when flrst 
going in was a little angry, but soon got in a good humor, and invited everybody 
to drink with him. Bandy walked behind his counter to serve the drinks, and 
plaintiff in error walked up to the counter with his face to the south. When 
the street shots were fired, Davidson and the deceased were seated in a room in 
the Central Hôtel. The two shots and something like a whoop were heard by 
Davidson, and, when they were made, the deceased, without saying a word, arose 
from his seat, got his pistol, and started in the direction of Bandy's place. 
Deceased was seen going rapidly towards Bandy's, and as he neared the house 
he was seen in a stooping position, with his pistol in both hands, and as he an- 
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proached the south facing of the double door he suddenly wheeled to the left, 
extended both of his arms with the pistol in his hands, and fired at plaintiff în 
error, the bullet passing closely in front of plaintiff in error, and lodging in the 
counter. The plaintiff in error was standing at the time at the counter, pre- 
paratory to drinking, his gun at his right side; and, as the deceased fired, he 
threw his gun across his left arm, and fired, without putting it to his shoulder, 
or taking aim. The two shots were close together, but the first one was fired 
by the deceased. There were two gunshot wounds upon deceased made by one 
bullet. The bail first entered the outside of the left arm about the wrist, and 
passing through came out on the opposite side of the arm about two inches 
higher than the point of entrance and entered the' body near the left breast. 
After the shooting, plaintiff in error went out by rear door to his home; had ' 
his Winchester with him, and told the people In his house that he had had a 
shooting scrape; that he was not hurt, and did not know whether the other 
person got hurt or not, no name being mentioned indicating who the other per- 
son was. He then left, saying he would give himself up to the offlcers. 

On the trial the government introduced the évidence of one Scrivener, as 
follows: "After the killing, I was sent for, and went to where the défendant 
was, In the rear of the place where the shooting occurred, and walked up to him. 
and said to him, 'John, it was a pretty bad affair, and you ought to be sorry for 
this.' He said to me that ail he regretted about it was that he did not kill that 
other son of a bitch, Bluff Davidson. He was talking when I went up to him, 
and said something about being in danger. I told him not to talk; that any 
statement made might be used against him. He said he shot at the man that 
had shot at him. He just fired his gun at the blaze from the door, and he said 
it was Gaines that shot at him, and when he shot it was in défense of his life. 
He further said that he would do the same thing again under the same circum- 
stances. Witness stated that no threats or promises or inducementg of any kind 
were made to défendant, but that what was said to him was voluntarily said by 
défendant." In connection with this évidence the plaintiff in error offered the 
évidence of one Alexander Smith as to the conversation between the witness and 
himself at the time just preceding the said Scrivener's approach to the party, 
to the effect that the witness Smitli had opened a conversation with the plaintiff 
in error, saying to him, "John, you hâve killed the man," and plaintiff in error 
replied, "Who is it?" and the witness said "Joe Gaines," whereupon the plaintiff 
in error replied, "I wish it had been that other son of a bitch, Bluff Davidson;" 
immediately upon which the government's witness, Scrivener, came up, and 
continued the conversation as testified to by him. To the introduction of this évi- 
dence by Alexander Smith objection was made, and the court excluded the same 
upon the ground that it was self-serving, and not a part of the res gestœ, nor 
in explanation of the other déclarations in évidence. To this ruling of the court 
exceptions were duly taken. Further, on the trial the court, over the objection 
of the défendant, permitted a government witness (Mrs. Joe Paul) to testify 
that she was at the National Hôtel in Paul's Valley, and heard défendant say, 
in May, 1893, "that he intended to kill the next damn marshal that arrested him; 
that he was tired of being pulled around by them"; which testimony was ad- 
mitted by the court as showing the feeling of défendant against marshals as a 
class, and so instrùcted the jury at the time, which ruling of the court was duly 
excepted to. After the évidence, the counsel for plaintiff in error asked the court 
to instruct the jury in some twenty-six propositions of law, besides two spécial 
instructions, ail and each of which the court refused, beeause the law applicable 
to the case was given in the main charge; but this does not appear by any 
proper bill of exceptions. A régulai- bill of exceptions does show that on the trial 
of the cause, and after argument of the counsel, and after the submission of the 
main charge of the court, the plaintiff in error requested the court to charge the 
jury as follows: "If the jury believe from the évidence, or hâve a reasonable doubt 
of it, that at the time of the homicide the défendant was, previous to and at the 
time of said homicide, in the public business place of the witness Bandy, you 
are instrùcted that the défendant had the légal right to be in said place; and if, 
when in said place of business, he (the défendant) was not engagea in any act 
or conduct that showed in itself malice towards Gaines, or a purpose to engage 
Gaines (the deceased) in an altercation with him, and if at said time, the défend- 
ant thus circumstanced, the deceased approached with a deadly weapon, and the 
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défendant did not know of sald approach, or of the purpose of sald Gaines in 
making sald approach, and at said time the deceased, Gaines, suddenly appeared 
at the door of sald place with a deadly weapon, and without warning to de- 
fendant of his présence and purpose, ne, with sald weapon, flred or attempted 
to flre upon the défendant, then you are instructed that the défendant had the 
right to shoot and kill the deceased, and should be acquitted." This charge was 
refused by the court for the reason that the proposition of law contained therein 
was covered by the main charge. Among other things in the main charge was 
the following: "The right of self-defense exists at ail places and under ail cir- 
cumstances. Where the party chargea with the offense has been wrongfully as- 
sailed by his adversary, and placed in a position of groat péril, or a position from 
which, situated as the party charged with the offense believes and has a right 
to believe, or any reasonable person situated as he was would hâve a right to 
believe, that his adversary then intended to take his life, or do him serious bodily 
harm, and acting upon such appearances, and from that cause only, and in order 
to save his own life, or prevent either his life being taken or an act being done 
that likely would take his life, he has a right to act on those appearances, and 
repel force by force, even to the extent of taking human life, if necessary. In 
regard to that matter I will instruct ycu f urther on. * * * It appears from the 
testimony in this case that he did arrest Mr. Stevenson on the outside of that 
building, down the street somewhere; that Mr. Stevenson had a knife, and that 
the officer had a pistol, and that there were some words between thein,— some 
trouble between them,— but ânally that Mr. Stevenson put down the knife, and 
that the officer turned him loose, and then, on account of something that was 
said, rearrested him, then afterwards, down by the hôtel, turned him loose 
again. Whether those arrests were lawful or unlawful, Mr. Stevenson had been 
released by the officer under the undisputed testimony in this case, is the way 
I remember lt. Of course, upon ail thèse questions, gentlemen, if you don't re- 
member the évidence as I do, follow your recollection, not mine, beeause it ls a 
question of fact for you to détermine, not for me. I only mean to speak of those 
matters that I understand to be undisputed, not upon controverted questions; 
and in determining those questions you are to consider the subséquent conduct 
of the parties. If Stevenson went off,— if you flnd it is a fact that he went off,— 
and got a Winchester, and came back, and fired it in the streets, and called out, 
made exclamations of any kind, and you believe that Gaines, the officer, heard 
those remarks, heard those shots, and knew who the party was,— then you are 
Instructed that that was in his présence, within the contemplation of that stat- 
ute, and it was his duty to arrest the party creating the disturbance or breach 
of the peace. If he did not hear the remark, did not know who it was, then 
he had no right to make the arrest without a warrant, or attempt to make lt 
without a warrant; but that is a question in this case that you are to détermine 
from the évidence, but, if Gaines did know who it was, did hear him make the 
remark, heard the shots, and knew who the party was, it was in his présence in 
contemplation of the law, and he had a right to go where the défendant was 
for the purpose of arresting him; and if, on account of what had occurred prevl- 
ously between him and Mr. Stevenson, he had a right to apprehend danger 
from Mr. Stevenson in attempting to make the arrest, he had the right to go 
prepared to act promptly in the event of an emergency. What I mean is this: 
he had a right to take his pistol in his hand in going to make that arrest, if, from 
what had occurred previously between the parties, he had a right to believe that 
Stevenson would resist the arrest. When he went to where the défendant was, 
lt was his duty as an officer to inform him of his purpose,— that is, that his pur- 
pose was tq arrest him,— that was his duty. If he did not do it, but simply went 
there and flred upon Stevenson for the purpose of killing him, and not for the 
purpose of arresting him, then Stevenson would hâve the right to shoot Mr. 
Gaines in order to save his own life, and he would not be guilty of murder in 
this case, unless you believe from the testimony that Mr. Stevenson had gone off, 
and armed himself with a Winchester, and had corne back, and flred the shots, 
for the purpose of inducing Gaines to attempt to arrest him, in order to get to 
kill him; if you believe from the testimony that Stevenson did that,— those acts, 
—and did lt for the purpose of Inducing Gaines to attempt his arrest in order 
to get an opportunity to take his life, then it ls immaterial who flred the flrst 
shot, and the défendant in that state of case, if you believe those to be the facts, 
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would bë guilty of murder, and could riôt învoke the law of self-defense, bë- 
caùse it would be taking advahtage of his own wrongs. * * * If the évidence 
satisfles you that Gaines went there for the purpose of arresting hlm. and that 
when be approached the door with hls plstol in his hand, if you believe from the 
évidence that Stevenson inimediately shot him, tben'thè défendant would be guilty 
of murder or manslaughter, or not guilty of anything, owing to how you dé- 
termine certain facts. If ne went there for the purpose of arresting him, and 
not for the purpose of killing him, but with his pistol in his hand, if the offlcer, 
without informing Stevenson of his Intention, made some démonstrations which 
induced Stevenson to think that he wàs then going to shoot him, and not arrest 
him, and he flred in conséquence of that, why then Stevenson would be acting 
in self -défense; but, if Stevenson had flred the shots in the air, and gone into this 
place for the purpose of inducing the offlcer to corne there in order to get to kill 
him when he did approach, it would not make any différence whether Gaines 
flred flrst or whether Stevenson flred first; in that state of case he would be 
guilty of murder. If you believe from the évidence that the offlcer went there 
to arrest him, and not kill him, and that Stevenson had not procured his gun 
and flred the shots for the purpose of invoking the difflculty, or inducing the of- 
flcer to attempt to arrest him, but siwply was mad and àngry, and believed that 
he had been mistreated by Davidson in refusing to take him on the bond, and 
believed that he had been mistreated by the offlcer in the arrest that had been 
made by him,, and you believe that was an adéquate cause for that state of mind 
upon his part, and when he saw him, acting from those impulses, and those only, 
ne shot him as soon as he saw him, — then he would be guilty of manslaughter, 
and not of murder." What is hère given is substantially ail that is contained 
in the charge of the court bearing updn the law of self -défense as applicable to 
the case in hand. 

Stillwell H. Russell and Moman Pruiett, for plaintiff in error. 
J. Ward Gurley, U. S. Atty. 

Before PARDEE and McCORMIGK, Circuit Judges, and SWAYNE, 
District Judge. 

After stating the facts as above, TARDEE, Circuit Judge, delivered 
the opinion of the court. 

Counsel for the plaia'iff in error hâve presented 15 alleged assign- 
ments of error, some uf which are in accordance with the rules of 
this court in regard to assignments of error, but many of them are 
altogether too prolix and argumentative, and we shall therefore con- 
sider the case from our own point of view, dealing only with those 
alleged errors clearly and speciflcally assigned. The évidence of 
Mrs. Joe Paul with regard to the déclarations of the défendant made 
some three mohths prior to the homicide was improperly admitted. 
It was too remote and gênerai to hâve any Iegitimate bearing on the 
issues to be tried. The case does not show, nor even tend to show, 
that the deceased, Joe Graines, acted as a deputy marshal, or that he 
was known to the plaintiff in error at any time as a deputy marshal, 
but rather tends to show— ahd that was the view of. the trial judge — 
that Joe Gaines, in attempting to arrest the défendant prior ,to the 
homicide and afterwards at the homicide, was acting as a constable, and 
not as a deputy marshal. The évidence as admitted was calculated 
to préjudice the acçused before the jury, byshowing his réputation as 
a brawling, turbulent man. The conversations and déclarations of 
the accused after his arrest formed no part of the res gestœ, and in his 
behalf were inadmissible, but they were admissible against him if the 
prosecutidn éaw fit to avail itself ôf them, and when the Ùnitéd States 
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proved the conversations and déclarations the accused wâs entitled to 
hâve the full conversation or conversations given in évidence. This 
we understand to be elementary. The case clearly shows that what 
Scrivener heard défendant say after the homicide was intiïnately and 
directly connected with the conversation between the accused and wit- 
ness Smith, and, as the part Scrivener heard was oiïered in évidence, 
the whole, on the request of the accused, should hâve been admitted. 
Where one part of a conversation is introduced, the other party is enti- 
tled to ail that relates to the same subject, and ail that may be neces- 
sary to fully understand the portion given. 1 Bish. Cr. Proc. § 1241 ; 
Carver v. XI. S., 164 U. S. 694, 696, 17 Sup. Ct. 640. There was évi- 
dence admitted on the trial tending to show that at, and some little 
time before, the homicide, the plaintiff in error had abandoned his 
controversy with the deceased, Gaines, and was not at the time engag- 
ed in any acts, nor making any déclarations, showing malice towards 
the said Gaines, nor showing a purpose thereafter to engage Gaines 
in any altercation or quarrel for any purpose; and that during this 
period, in which the plaintiff in error had abandoned the previous pur- 
pose to quarrel with Gaines, he was approached and attacked and 
flred upon without warning on the part of Gaines, and thereupon he 
shot and killed Gaines in self-defense. 

We are not called upon to show how consonant this évidence is with 
the other, and, perhaps, more important, facts in the case, but it was 
the theory of the défense in the court below, and, as there was évi- 
dence tending to substantiate it, that theory should hâve been recog- 
nized by the judge in his charge. We therefore conclude that the 
requested charge, to wit: "If the jury believe from the évidence, or 
hâve a reasonable doubt of it, that at the time of the homicide the 
défendant was, previous to and at the time of said homicide, in the 
public business place of the witness Bandy, you are instructed that de- 
fendant had the légal right to be in said place; and if, when in said 
place of business, he (the défendant) was not engagea in any act or 
conduct that showed in itself malice towards Gaines, or a purpose to 
engage Gaines (the deceased) in an altercation with him, and if at said 
time, the défendant thus circumstanced, the deceased approached with 
a deadly weapon, and the défendant did not know of said approach, or 
of the purpose of said Gaines in making said approach, and at said 
time the deceased, Gaines, suddenly appeared at the door of said place 
with a deadly weapon, and without warning to défendant of his prés- 
ence and purpose, he, with said weapon, flred or attempted to fire upon 
the défendant, — then you are instructed that the défendant had the 
right to shoot and kill deceased, and should be acquitted,"— was proper 
to be given to the jury, and applicable to the case under considération. 
The judge of the lower court apparently was of the same opinion, but 
excused himself from giving it, and refused the same, because it was 
incorporated in the main charge. We seek for the requested instruc- 
tion, or its équivalent, in the main charge, but without success. There 
is in the main charge, as shown in the statement of this case, an in- 
struction as to the law of self-defense, in which the gênerai rule is cor- 
rectly stated, but the instruction is not made specifically applicable to 
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the facts in the case as claimed by the accused on. trial, and is coupled 
with the remark that the jury will be instructed on the same subject 
further on. Further on in the charge, wherein the law of self-defense 
is dealt with as speciflcally applicable to the case in hand, great stress 
is laid upon the altercation previous to the homicide between the plain- 
tiff in error and the deceased, without any référence to the contention 
that after such altercation and threats of continuing the same, the 
plaintiff in error had abandoned the further prosecution of the quarrel ; 
and, in our opinion, in this part of the charge too much stress is laid 
upon the frame of mind and intentions of the deceased, which could 
not hâve been known to the plaintiff in error, and too little stress is 
laid upon the frame of mind and intentions of the plaintiff in error at 
the time of the homicide. In ail cases where the court is warranted 
in submitting the law on facts showing that a difficulty with his adver- 
sary was provoked on the part of the accused, if there be évidence tend- 
ing to show that the accused, after provoking his adversary, abandoned 
his purpose, and withdrew f roia prosecuting the same, it is the duty of 
the court to alsO instruct the jury; as to the effect resulting from such 
abandonnant of purpose, called for by such évidence; and the refusai 
to give such instruction, when specially requested, is réversible error. 
U. S. v. Rowe, 164 U. S. 546, 17 Sup. Ct. 172. 

The charge of the court was objected to in the lower court, and the 
objections are again urged here> upon the grounds that, while it élabo- 
râtes and impresses upon the jury the theory of the prosecution, it 
does not sufficiently give the rujes of law applicable to the theory of 
the défense, which theory was bâsed upon évidence in the case; that it 
tended to impress the jury with the proposition that, if ill feeling or 
malice existed upon the part of the plaintiff in error towards Commis- 
sioner Davidson, it necessarily included enruity towards the deceased, 
and served to make the enmity towards Davidson a standard, or test, 
determining malice, hot blood, and evil design towards the deceased ; 
and that, if there existed in the mind of the plaintiff in error prior to 
and at the time of the homicide an intention to provoke an altercation 
with the deceased, with a view of getting a chance to kill him, then the 
deceased, Gaines, had a right, as a peace offlcer, to corne suddenly upon 
the plaintiff in error, and Without warning, or any attempt to make an 
arrest, flre upon and kill him. Thèse objections, while perhaps not 
urged in the lower court in such a way as to fully authorize their con- 
sidération in this court, are serions objections to the charge as given ; 
and, if not treated hère as constituting réversible error, it must not 
be understood that in this court ail the propositions of the charge as 
given, and not speciflcallv held ground for reversai, are approved; and 
particularly is this the case with regard to the method in which, con- 
ceding ail the facts of the case as claimed on the trial by the prosecu- 
tion, the deceased, Gaines, undertook to arrest the plaintiff in error. 
While the conditions of border society may be such that peace officers, 
authorized to arrest disturbers of the peace with or without warrants, 
are frequently compelled to shoot down on very short notice brawlers 
and disturbers who are armed with deadly weapons, yet we are not 
prepared to hold that in law such shooting without warning is justi- 
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fiable, particularly where, as in the présent case, opportunity exista to 
collect a sufflcient posse, and make an arrest by an immédiate show of 
overwhelming force. 

The indictment allèges as follows: "That said Joe Gaines, and he, 
the said John Stevenson, being then and there white persons, and not 
Indians, nor citizens of the Indian Territory." The proof shows that 
Joe Gaines was a white man, and not a citizen of the Indian Territory, 
but further shows that John Stevenson, the plaintiff in error, had not 
only married a full-blooded Chickasaw, and was living with her as his 
wife, but that he was a citizen of the Chickasaw Nation, having been 
adopted by said Nation. The plaintiff in error sought to avail himself 
of this variance between the proof in the case and the indictment in 
motions for a new trial and in arrest of judgment. This question was 
disposed of by the trial judge, in his charge to the jury, as follows: 

"There 1s a question in this case in regard to the citizenship of the parties. 
It is shown by the testimony that Stevenson had married a lady that was a 
Chickasaw, I believe, residing in the Indian Territory. The évidence further 
shows that Joe Gaines was a white man, and not a citizen of the Indian Ter- 
ritory, although the bill of indictment allèges that they were both white persons, 
noncitizens of the Indian Territory; that being a jurisdictional matter, when 
the évidence establishes that either was a citizen of the United States, this court 
has jurisdiction, so far as that point is concerned." 

We agrée on this point with the trial judge. The averment in the 
indictment that Joe Gaines was a white person, and not a citizen of the 
Indian Territory, having been established by the évidence, the court 
had jurisdiction in the case, and the averment as to the color and citi- 
zenship of John Stevenson became and was surplusage, and no évi- 
dence was necessary to be given to prove it. 

There are other rulings of the trial court discussed in the assign- 
aient of errors and the briefs of counsel, but, from the view we take of 
the case, they need not be considered. The admission of the évidence 
of Mrs. Joe Paul, the reiection of the évidence of Alexander Smith, 
and the refusai of the court to give the charge relating to the law of self- 
defense, as requested by the plaintiff in error, were errors which re- 
quire us to reverse the verdict and judgment of the lower court, and re- 
mand the cause with instructions to set aside the verdict and judgment, 
and award a new trial, and it is so ordered. 

S WAYNE, District Judge, dissents. 



UNITED STATES v. TAFFE et al. 
(District Court, D. Oregon. Jlarch 23. 1898.) 

COÎTSPIRACT— IndIC'I MENT — SuFFICIENCY OF AVERMENTS. 

The averment, in an indictment under Rev. St. § 5440, that défendants 
conspired to commit the "offense of corruptly endeavoring to influence a 
petit jury of the circuit court of the United States for the district of Oregon 
in the discharge of its duty." is insufficient, because it omits any averment 
of facts constituting the offense for which the conspiracy was formed, by 
which it can be identified. 

Same. 

An allégation in such an indictment that the défendants intended to In- 
fluence the jury to return a large verdict in a case brought by the United 
86 F— 8 
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States to tfondemn a right of way is insufflcient, in failing to state facts snow- 
ing that the effect of what was intended would haye heen to defraud the 
United States. 

Daniel B. Murphy, U. S. Atty. when the indictment was flled. 
John H. Hall, U. S. Atty., and Julius C. Moreland, Spec. Asst U. S. 
Atty., upon the trial and on motion in arrest of judgment. 
Rufus Mallory and Chester V. Dolph, for défendant Taffe. 
Henry E. McGinn and Geo. 0- Stout, for défendant Killfeather. 

BELLINGER, District Judge. This is an indictment for con- 
spiracy, under section 5440 of the Bevised Statutes of the United States. 
The indictment contains two counts. The first count is for conspiring 
to "commit an offense against the United States, to wit, the offense of 
corruptly endeavoring to influence a petit jury of the circuit court of 
the United States for the district of Oregon in the discharge of its duty." 
The second count is for conspiring "to defraud the United States" "by 
corruptly endeavoring to influence a petit jury of the circuit court of 
the United States for the district of Oregon in the discharge of its duty 
in a certain cause then pending in said court, wherein the United 
States was plaintif! and I. H. Taffe was défendant, the object of which 
said action was to condemn a certain right of way for a proposed boat 
railway through the lands of the said I. H. Taffe, and to hâve said jury, 
by means of corrupt influence, return a large verdict in favor of said 
I. H. Taffe in said cause; that on the trial of said cause in said court 
said Edward Killfeather and said S. C. Bratton were duly sworn as 
jurors to try said cause." The acts alleged to hâve been done in fur- 
therance of the conspiracy are the same in both counts. They consist 
in the exécution and delivery by Taffe of two promissory notes, for 
$2,500 each, to Bratton and Killfeather, respectively, and the payment 
of $10 in money to Killfeather. Bratton and Walker entered pleas of 
guilty, and became witnesses f or the United States against the other 
défendants, who were found guilty on the trial under both counts in 
the indietment, and who now move in arrest of judgment, and for a new 
trial, on the ground that the matters and things chargea in the indict- 
ment do not constitute offenses against the United States. 

There is no such crime under the statute as that of corruptly en- 
deavoring to influence a "jury." The offense intended to be charged 
is that of endeavoring to corruptly influence "jurors," and unless the 
word "jury," in the indictment, is construed to mean "jurors," the ob- 
jection that is made upon this ground will be a fatal one. But, with 
this construction, the objection that the indictment is insufflcient be- 
cause it fails to state the facts relied unon as constituting the offense 
which the conspiracy had for its object, remains. The allégation in 
the flrst count, that the object of the conspiracy was to commit the 
offense of corruptly endeavoring to influence a petit jury of the circuit 
court of the United States for the district of Oregon in the discharge of 
its duty, omits any description of the offense for which the conspiracy 
was formed, by which it can be identified. Every offense consista of 
certain acts done or omitted under certain circumstances; and in the 
indictment for the offense it is not sufficient to charge the accused gen- 
erally with having committed the offense, but ail the circumstances 
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constituting the offense must be specially set forth. Archb. Cr. PL 
(15th Ed.) 43. In the case of U. S. v. Cruikshank, 92 U. S. 558, where 
there was an indictment for conspiracy and a verdict against the de- 
fendants, it is laid down as an elementary principle of criminal plead- 
ing that when the définition of an offense, whether it be at common law 
or by statute, includes generic terms, it is not sufflcient that the 
indictment shall charge the offense in the same generic terms as in the 
définition, but it must state the species, — it must descend to "par- 
ticulars." While the case referred to was not for a conspiracy to com- 
mit an offense, and while the gênerai rule is that the same certainty is 
not required in setting forth the offense which the conspiracy was 
formed to commit that is required in other cases, yet the guiding prin- 
ciple is the same. The différence in the cases is one of degree merely 
as to the certainty with which the facts constituting the offense are 
required to be stated. In any case facts must be stated with such cer- 
tainty as will suffice to apprise the défendant of the particular case he is 
to meet, and enable him to plead the judgment in bar of a second prose- 
cution for the same offense. To constitute a good indictment under 
section 5440, Bev. St., it must charge that the conspiracy was to do 
some act made a crime by the laws of the United States ; and it must 
state with reasonable certainty the acts intended to be effected or car- 
ried out by the agreement of the parties, so that it can be seen that 
the object of the conspiracy was a crime against the United States. 
In re Wolf, 27 Ped. 611. In this case the first count contains no aver- 
ment of. facts constituting the offense which the conspiracy was formed 
to commit. The avéraient that défendants conspired to commit the 
offense of corruptly endeavoring to influence a petit jury of the United 
States in the circuit court of the United States for the district of 
Oregon does not describe an offense. It states a mère conclusion of 
the pleader. Nothing is added to the generic terms by which such 
crime is described, except the statement that the jury was a petit jury, 
and was in the circuit court of the United States for the district of 
Oregon. The acts which were intended in this crime, and which are 
necessary to its commission, are not set forth. There is no particu- 
lar ity of time, or of individuals to be corrupted on the jury, or of the 
cause to be affected, or of the means to be employed, or of other facts 
and circumstances by which the défendant may be apprised of the case 
he is required to meet, and by which he may so identify it as to be 
able to avail himself of any judgment rendered therein in bar of other 
prosecutions for the same cause. If, as stated by Mr. Justice Clifford 
in U. S. v. Cruikshank, "a vague and indefinite description of a material 
ingrédient of the offense is such a failure of compliance with the rules 
of pleading in framing an indictment that the indictment must be 
held bad on demurrer or in arrest of judgment," by the stronger reason 
no judgment of conviction should be pronounced where the indictment 
is without any description of the offense intended by the conspiracy 
with which the défendants are chargea. And the insufficiency of the 
indictment in this respect cannot be aided by averments of acts done in 
furtherance of the object of the conspiracy. 4 Enc. PL & Prac. 721, 
note 1; Pettibone v. U. S., 148 U. S. 197, 13 Sup. Ct. 542. 

The second count in the indictment is insufficient in f ailing to state 
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facts showiug that the effect of what was intended would hâve been to 
defraud the United States. The allégation is that the défendants in- 
tended to influence the jury to return a large verdict in a case brought 
by the United States against Taffe to condemn a right of way across the 
lands of the latter for a boat railway. It does not appear that a large 
verdict, if returned, would resuit in defrauding the United States. 
For aught that appears, Taffe waa entitled to a large verdict. Such 
was the tendency of the testimony of ail of the witnesses in the case. 
It does not appear what the intended "large verdict" was to be, or that 
it was to exceed the value of the land condemned; Furthermore, a 
verdict against the United States in such a case does not involve an 
obligation on the part of the latter to pay the amount for which the ver- 
dict is returned. The verdict merely ascertains the amount required 
to be paid as compensation for the land taken, if the plaintiff elects to 
take it. 

The attempt to corruptly influence the action of a "jury," assuming 
that this is in légal effect an avéraient of an attempt to corruptly in- 
fluence the action of "jurors," is a crime against justice, punishable 
under the laws of the United States, and is not the crime of attempting 
to defraud the United States. But an indictment for a conspiracy 
having for its purpose the use of criminal means for the accomplish- 
ment of an act not in itself criminal must allège facts, in order that the 
court may see that the means proposed are in f act criminal. Whether 
the criminal character of what is proposed relates to the object of the 
conspiracy, or to the means to be employed, the requirement of cer- 
tainty in the indictment is the same. In this case facts are not al- 
leged from which it may be seen that what was proposed constituted a 
corrupt endeavor to influence a jury. The allégation that such an 
endeavor was agreed upon states a mère conclusion of the pleader. It 
does not appear that the case, though pending, was on trial, except as 
an inference from the allégation that Bratton and Killfeather were 
jurors. The case had long been pending, and is now pending for a 
third trial. Nor does it appear who comprised the jury, nor what 
jurors were intended to be influenced, and the means or character of 
such influence. And, as we hâve already seen, the insuflieiency of the 
indictment is not helped by averments of acts done in furtherance of 
the conspiracy. The facts appearing on the trial do not tend to sus- 
tain the charge of a conspiracy to corruptly endeavor to influence a 
jury. According to the testimony, there was a meeting of the parties, 
at which Taffe corrupted Bratton and Killfeather by paying some 
money, and giving to each a promissory note for $2,500. There was 
no agreement to endeavor to influence any other juror. The act of 
corrupting thèse two jurors does not establish a conspiracy to endeavor 
to corrupt them. The acts by which the crime is committed cannot 
be made to constitute a conspiracy for the puroose of endeavoring to 
commit such crime. The motion in arrest of judgment is allowed. 
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In re MONACO et al. 

(Circuit Court, S. D. New York. April 1, 1898.) 

Immigration— Insfector's Décisions— Jurisdiction of Courts. 

28 Stat. 380, making décisions of the customs or immigration omcers ex- 
cluding aliens final, "unless reversed on appeal to the secretary of the treas- 
ury," does not exclude the jurisdiction of the courts in habeas corpus when, 
although an appeal to the secretary has been taken, through some rule of 
procédure in the office the papers will not be sent to him. 

This was an application for a writ of habeas corpus by Sofia Monaco 
and others, who hâve been refused a right to land in this country by 
the immigration or customs officers. 

Henry Gotlieb, for the motion. 
Loronzo Ullo, opposed. 

LACOMBE, Circuit Judge. The statutes rearulating immigration 
evidently contemplate that the alien immigrant shall hâve at least 
the opportunity to appeal from the subordinate officers to the secre- 
tary of the treasury; and, where he is prevented by the subordinate 
officers from presenting his case to that tribunal of review, it seems 
not to be within the intent of congress that the décision of the subordi- 
nate officers shall be final. The language used is, "Shall be final 
unless reversed on appeal to the secretary of the treasury." 28 Stat. 
390. When it is remembered that this section took away from the 
courts the power to détermine upon habeas corpus whether the alien 
was in fact an immigrant, and as such within the opération of the 
exclusion acts, it is the most natural construction of this language 
to hold that it gave the alien the right to hâve that important ques- 
tion passed upon by the secretary of the treasury. If the statements 
of petitioners' counsel are correct, this is a case in which a review 
somewhere should be allowed; for he asserts that the physician who 
at first reported that the immigrants were suffering from a loath- 
some contagious disease has modified his diagnosis. And upon the 
facts as asserted by petitioners, and not contradicted, two of the aliens 
are not immigrants; they hâve been domiciled hère 10 years, and are 
now returning after a brief absence. The counsel for the board con- 
cèdes that petitioners hâve appealed to the secretary of the treasury, 
but that the papers hâve not been, and will not be, forwarded to him, 
in accordance with some rule of procédure in their office. Under 
thèse circumstances, the décision of the board cannot be accepted as 
final, and the case is sent to the clerk of the court, to take testimony 
and report the facts bearing on the questions: (1) Whether petition- 
ers are immigrants; (2) whether they, or any of them, are suffering 
from a loathsome, contagious disease. 
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WORTHINGTON et al. V. UNITED STATES. 

(Circuit Court, S. D. New York. March 3, 1898.) 

CusTOsra Duties— Plateaux oh Flats. 

"Plateaux" or "flats," manufactured from plalts of straw, were free of duty, 
under paragraph 518 of the tarife act of 1890, as "plaits, and similar manu- 
factures, composed of straw, suitable for making or ornamenting hats," and 
were not dutiable at 30 per cent, as "manufactures of straw not speciflcally 
provided for," under paragraph 460 of the same act. 

This was an appeal from a décision of the board of gênerai ap- 
praisers sustaining the action of the collecter of the port of New York 
in the classification for duty of certain goods imported by the appe- 
lants, Worthington, Smith & Oo. 

Albert Comstock, for appel lants. 
Max J. Kohler, for the United States. 

TOWNSEND, District Judge (orally). Several exhibits were in- 
troduced in this case, but counsel for the importer at the hearing con- 
fined his contention to the articles composed wholly of straw, or of 
which straw is the component material of chief value. It appears 
from the report of the assistant appraiser, and the évidence bef ore 
the board of gênerai appraisers, that the articles in question were 
in fact "plateaux" or' "flats" and braids of straw, or of which straw 
was the component material of chief value. The importer claims that 
the braids are free, under the décision in U. S. v. Kheims, 45 U. S. 
App. 755, 89 Fed. 1020; 1 and as this claim appears to be well founded, 
and was not contested by the attorney for the United States, it is 
sustained. The plateaux or flats are manufactured from plaits of 
straw. They were classified for duty at 30 per cent, ad valorem, un- 
der paragraph 460 of the act of October, 1890, as "manufactures of 
straw not speciflcally provided for." The importer protested, claim- 
ing that they were entitled to free entry, under the provisions of 
paragraph 518 of said act, as "plaits, and similar manufactures, com- 
posed of straw, suitable for making or ornamenting hats." In their 
présent condition they are ready for the milliner, who uses them for 
making hats, by shaping, wiring, trimming, sewing, and perhaps 
cutting, fltting, and resewing them. In their présent shape they are 
merely oval shapes of braided straw, useless except for making hats. 
The testimony shows that they are commercially known as "plaits.'* 
They are therefore free, either as plaits, or as similar manufactures 
suitable for making or ornamenting hats. The décision of the board 
of gênerai appraisers sustaining the action of the collecter is re- 
versed. 

1 33 C. C. A. 687. 



BOKER V. UNITED STATES. 119 

BOKER et al. v. UNITED STATES. 
(Circuit Court, S. D. New York. March 8, 1898.) 

1. Customs Dutibs— Classification— Nickel Allot. 

Rods and plates of nickel alloy, incapable of practical use without further 
manipulation or manufacture, were dutiable as alloy in which nickel is the 
component material of ehief value, under paragraph 167% of the act of 1894, 
and not as manufacturée! articles composed in whole or in part of any métal, 
not specifically provided for. 

2. Same— Nickel-Alloy Wirb. 

Wire composed of nickel alloy, imported in spools, and ready for use in the 
construction of rhéostats, was dutiable as a manufactured ware not spe- 
cifically provided for, composed wholly or in part of métal, under paragraph 
177 of the act of 1894, and not as nickel alloy, under paragraph 167%. 

Tliis was an appeal by Hermann Boker & Co. from a décision of the 
board of gênerai appraisers affirming the action of the collector of the 
port of New York in respect to the classification for duty of certain 
nickel alloy in the f orm of rods, sheets, and wire. 

Albert Comstock, for importera. 
H. D. Sedgwick, Asst. U. S. Atty. 

TOWNSEND, District Judge (orally). The merchandise in ques- 
tion comprises certain nickel alloy, in the form of rods, sheets, and 
wire. The board of gênerai appraisers, affirming the action of the 
collector, assessed ail the articles for duty as manufactures of métal, 
at 35 per cent, ad valorem, under the provisions of paragraph 177 of 
the act of August, 1894, for "manufactured articles or wares, not spe- 
cifically provided for, composed wholly or in part of any métal, and 
whether partly or wholly manufactured." The importer protested, 
claiming that they were dutiable at 6 cents per pound, under the 
provisions of paragraph 167J of said act, as "nickel," or "alloy of any 
kind in which nickel is the component material of chief value." The 
first question involved is whether the alloy in thèse forms is raw mate- 
rial or a manufactured article. It seems clear that the rods and 
plates are not advanced from the condition of nickel alloy, and are 
therefore provided for under paragraph 167-|. They are incapable of 
practical use without being subjected to further manipulation and 
manufacture. I think congress, by the provision for nickel alloy, it- 
self a manufacture, must be presumed to hâve intended to provide for 
such alloy in its ordinary commercial forms as known at the passage 
of said act. The wire is a manufacture of métal, a complète mer- 
chantable article, imported in spools, and sold by the spool, to be used 
in the construction of rhéostats, and dealt in commercially, in various 
sizes, adapted to the purposes for which it is wanted. The décision 
of the board of gênerai appraisers is reversed as to the rods and plates, 
and affirmed as to the wire. 
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MEYEK et al. v. UNITED STATES. 
(Circuit Court, S. D. New York. March 8, 1898.) 

1. Customs Duties— Sardelles de Scandinavie. 

Sardelles de Scandinavie packed In oil in quarter boxes were dutiable at 
20 per cent, ad valorem, under paragraph 211 of the tariff act o£ 1894, as 
"fish in cans and packages made of tin, except anchovies and sardines," 
and were not dutiable at 2^à cents per box, under paragrapb 208, as "an- 
chovies or sardines." 

2. Same— Kieler Speats. 

Kieler sprats packed in oil in quarter boxes, commercially known as 
"smoked sardines in oil," were dutiable at 2% cents a box, under paragrapb 
208 of the tariff act of 1894, as "sardines packed in oil in quarter boxes," 
and were not dutiable at 20 per cent, ad valorem, under paragraph 211, as 
"flsh in cases or packages made of tin, except anchovies and sardines." 

This was an appeal from a décision of the board of gênerai ap- 
praisers afflrming the action of the collecter of the port of New York 
in respect to the classification for duty of certain goods imported 
by Meyer & Lange, the appellants. 

Albert Comstick, for appellants. 
H. D. Sedgwick, Asst U. S. Atty. 

TOWNSEND, District Judge (orally). The merchandise in ques- 
tion comprises two varieties of fish packed in oil, and labeled, re- 
spectively, "Kieler Sprojten in Oil," and "Sardelles de Scandinavie." 
They were classified for duty at 2£ cents per box, under the provi- 
sions of paragraph 208 of the act of 1894 for "anchovies and sardines 
packed in oil in quarter boxes," and were claimed to be dutiable 
at 20 per cent, ad valorem, under the provisions of paragraph 211 of 
said act, as "fish in cases or packages made of tin, except anchovies 
and sardines." There is no compétent évidence to support the find- 
ing of the board of gênerai appraisers that the sardelles are com- 
mercially known as "anchovies," and nothing except dictionary déf- 
initions to support the argument of the attorney for the United 
States that they are sardines. When thus put up, they are com- 
mercially known as "sardelles," and are not commercially known or 
dealt in either as anchovies or sardines. The décision of the board 
of gênerai appraisers as to the sardelles is reversed. 

The other fish are called "Kieler sprats." They are probably nei- 
ther genuine sardines nor anchovies. This point, however, is not 
material. The évidence shows that, when pickled and packed in 
half barrels, they are commercially known as "Norwegian anchovies" ; 
if put up in tins, and labeled "sardines," they are commercially 
known as "smoked sardines" ; and, if labeled "sprats," they are com- 
mercially known as sprats. The évidence before the board sufficiently 
supports the finding that thèse fish are commercially known as 
"smoked sardines in oil." The whole évidence tends to show that 
little fish of this gênerai character, when thus put up in oil in tin 
boxes, are commercially recognized as belonging to the gênerai class, 
"sardines," although this particular species, when labeled "sprats," 
are known as "Kieler sprats." The facts bring the case within the 
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rule enunciated in Ee Herrman, 52 Fed. 941. The décision of the 
board of gênerai appraisers affirming the act of the collector with 
référence to sprats is afflrnied. 



ARBIB et al. v. UNITED STATES. 
(Circuit Court, S. D. New York. March 8, 180S.) 

CtJBTOMB DUTIES— IVORT. 

Cross sections, 2-2% inches long, sawed from the solid portion of lvory 
tusks, with the outer covering or bark left on, and generally known in trade 
as "billiard-ball blocks" and "logs," were free of duty, under paragraph 519 
of the tarifï act of 1894, as "ivory sawed or eut into logs, but not otherwise 
manufactured," and were not subject to a duty of 35 per cent, under para- 
graph 354 of the same act, as "manufactures of lvory not otherwise provided 
for." 

This was an appeal by E. J. Arbib & Co. from a décision of the board 
of gênerai appraisers affirming the action of the collector of the port 
of New York in respect to the classification for duty of certain goods 
imported by them. 

William B. Coughtry, for importera. 
Henry C. Platt, Asst. U. S. Atty. 

TOWNSEND, District Judge (orally). The articles in question are 
cross sections, 2-2| inches long, sawed from the solid portion of ivory 
tusks, with the outer covering or bark left on. From the conflicting 
testimony of witnesses, chiefly foreigners, it appears that they are gen- 
erally known in trade and commerce of this country as "billiard-ball 
blocks," and as "logs," under which latter name they are generally 
known in Germany. The cost of sawing is about two cents per block. 
Such sawing does not increase the value of the ivory, and no sélection 
is exercised therein, except to sever the solid portion from the hollow 
portion at one end, and the point at the other. They are generally 
used for making billiard balls, but are capable of use, and are actually 
used, for other purposes. They were classified for duty at 35 per 
cent, as "manufactures of ivory not otherwise specially provided for," 
under the provisions of paragraph 354 of the act of 1894. The im- 
porter protested, claiming that they were free, as "ivory sawed or eut 
into logs, but not otherwise manufactured," under paragraph 519 of 
said act. I think congress must be presumed to hâve inserted the 
word "log" into the act of 1894 because frequently the whole tusk 
was not imported, and in order to remove ail ambiguity in the use of 
the word "tusks" in the prior act, and that congress thereby intended 
to permit free the introduction of pièces of ivory merely eut into 
cross sections, where the bark was left intact, and not otherwise manip- 
ulated. It appears that while the various portions of the tusk are re- 
spectively known by particular names of "point," "bail blocks," or 
"hollows," they ail fall within the descriptive name "logs," when the 
bark is left on, to distinguish them from the entire tusk. Thèse por- 
tions of the tusk, if somewhat longer, would unquestionably be uni- 
rersally known as "logs." The term "billiard-ball blocks" is not found 
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iû the iactof'1894. Congress having adopted the descriptive term 
"logs,? it bas acquired a statutory meaning in this country which 
takes precedence of other désignations. Eyen if. thèse logs were man- 
ufactures of ivory, as contended by counsel for the United States, they 
are otherwise specifically provided for as "ivory sawed into logs," etc. 
The décision of the board of gênerai appraisers affirming the action 
of the collecter is reversed. 



MALLORY v. MACKAYE. 
(Circuit Court, S. D. New York. March 24, 1898.) 

1. Copyright and Invention— Tbanbfer— Rescission of Contract. 

Défendant engaged his services to plalntiff for a pericd of 10 years, as an 
author and inventer, and stipulated that the property in his productions, in- 
cluding his time and services, should belong exelusively to plaintifC, lu con- 
sidération of an annual salary of $5,000, and a proportion of profits in excess 
of certain amounts. Hel4, that a play written by défendant, and a patent 
procured by him and transferred to plalntiff, became the absolute property of 
the plalntiff, and that changing the rates of admission, and omitting the name 
of the author from the announcements and advertisements, did not justify 
him in departing from the contract, and himself using the play. 

2. Same— Profits. 

Under a contract which provides that the product and income from the 
intellectual and physical labor and skill of an author and Inventer shall be- 
long absolutely, to plalntiff, and that the author and inventer shall be paid a 
certain proportion of cash earnings or profits above a certain amount, a 
play and patent produced during the existence of the contract are not to be 
considered as profits, while earnings invested in a theater are to be so con- 
sidered and accounted for. 

Lewis Cass Ledyard, for complainant. 
E. W. Tyler, for défendant. 

WHEELER, District Judge. Steele Mackaye, the intestate, by writ- 
ten contract under seal, agreed to give and dévote to the service of 
Mallory the whole of his time and energy, as Mallory might direct, in 
any of the capacities of an author, a manager, an actor, a director, or 
in any other capacity having any connection with theatrical labor, and 
that the entire product and income of his intellectual and physical 
labor and skill should belong absolutely to Mallory, and be his ex- 
clusive property; and, in considération of thèse covenants, Mallory 
agreed to pay Mackaye, and Mackaye agreed to receive, "as full com- 
pensation, except as hereinafter otherwise provided for," an annual 
salary of $5,000, in equal monthly installments. The contract further 
provided: 

"Fourth. The said Marshall H. Mallory further agrées that if, at any time, 
the sum of the profits produced by or resulting from the enterprises in which the 
af oresaid services , of the said Mackaye may hâve been employed by him, the 
said Mallory, shall be equal to twice the amount of money, witîi interest, expended 
by the said Mallory in and upon the said enterprises, ft', if the amount so ex- 
pended shaH be less than thirty thousand dollars, at such time as the sum of 
the profits produced by or resulting from the said enterprises shall be equal to the 
amount so expended by the said Mallory, with interest, and the sum of thirty 
thousand dollars in addition, then, at that time, the said Mallory agrées to in- 
crease the bef ore-mentioned annual salary to be paid by him to the said Mackaye 
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by a sum which will be equal to one-fourth part of the net profits produced in 
each year thereafter from the enterprises in which the services of the said 
Mackaye shall by him hâve been employed." That the duration of the contract 
should be 10 years from July 1, 1S79, with the privilège of renewal to Mallory 
so long as he should désire, upon the same ternis, and of at once terminating it 
at the end of any year; and: "Sixth. The said Marshall H. Mallory further 
agrées that if, after the total earnings produced by or resulting from the enter- 
prises in which the services of the said Mackaye may hâve been employed by the 
said Mallory shall hâve amounted to a sum equal to the amount of money, with in- 
terest, expended by the said Mallory in and upon the said enterprises, if after 
such time this agreement shall be terminated as herein provided for, and at the 
tinae of said termination any cash earnings or profits of the said enterprise over 
and above the last above mentioned sum shall be in existence, then at such 
termination the said Mallory agrées that, as compensation to the said Steele 
Mackaye for the termination of this agreement, and the cessation of his salary 
under it, he will pay to the said Mackaye a sum which shall be equal to one- 
fourth part of the above-described existing cash surplus." 

Under this contract Mackaye complétée! the play called "Hazel 
Kirke," which was copyrighted, and an invention of a double stage, 
which was patented. Mallory procured a lease of the premises, and 
completed the Madison Square Theater, with the patented double stage; 
and Hazel Kirke was played there, and by traveling companies, with 
great success, under the management of Mackaye, and gênerai direc- 
tion of Mallory, until January, 1881, when Mackaye claimed that 
Mallory had violated the contract, and began présentation of the play 
himself elsewhere. Mallory brought this original bill upon the con- 
tract to restrain such présentation, and a preliminary injunction was 
thereupon granted; and he terminated the contract July 1, 1881. 
Mackaye brought this cross bill for a decree of rescission of the con- 
tract, and for his share of the profits and property. What Mackaye 
became dissatisfied about, and for which he claimed to rescind, was a 
changing of rates of admission that he deemed injurious, and the omis- 
sion of his name from announcements and advertisements that he 
thought intentionally and needlessly humiliating. and perhaps justly 
so, and other minor matters; but ail were within the ownership and 
direction given to Mallory by the contract, and seem to hâve fallen 
short of being any adéquate justification for departing from such an 
important engagement, and taking the play with him. Mallory there- 
fore seems to hâve been at ail times entitled on final hearing, when 
reached, to a decree making the preliminary injunction perpétuai. 
Such a decree is necessary to the carrying out of the rights of the orator 
in the original cause now. As Mackaye had no sufficient grounds for 
rescission, his rights to the property must be ascertained from the pro- 
visions of the contract itself with respect to a termination of it. Mac- 
kaye v. Mallory, 12 Ped. 328. Aside from the theater, Mallory had, 
according to his own testimony, received 158,793.99 more than he had 
expended; and he had expended upon that f 95,000. From other testi- 
mony his interest in the theater appears to hâve been well worth 
|65,000. The event was such that he has declined to show what the 
actual value turned out to be. This value was a part of the profits of 
the enterprise in the hands of Mallory. The play and the patent are 
said in argument for the administratrix to be such profits, which may 
be true, but they are also products of the services of Mackaye, which 



124 86 FEDERAI. REPORTER. 

were expressly to become absolutely the property of Mallory, while 
such an investment as the theater itself was not so mentioned. To let 
that absorb the cash earnings, and allow Mallory to retain it because it 
was not cash, would not seem to be équitable or just. In this view, the 
profits, after making a correction of $500 for a retainer in this litiga- 
tion, would be $29,293.99, of which Mackaye was entitled to one-fourth, 
$7,323.49. The footings of accoiints hâve been put in évidence, and 
may require a change in thèse figures on settlement of the decree. In- 
terest would follow, especially as the défendant retained the profits 
after demand, making gain from them. The jurisdiction in equity for 
this relief in the cross cause is challenged, but the following of and 
accounting for the profits, in which there was a joint interest, seem 
sufficient to iiphold it. Decree for plaintiff, making injunction perpét- 
uai, with costs, in original cause; and for plaintiff, for $7,323.49, with 
jaterest and costs, in cross cause. 



MAITLAND'y. B. GOETZ MFG. CO. 

(Circuit Court of Appeals, Second Circuit. March 2, 1898.) 

No. 90. 

1. Patents— Electric Light Fixtures. 

The Stieringer reiesue, No. 11,478 (original No. 259,235), for an electrical 
flxture, the gist of which consists in making use of metallic gas fixtures by 
lntroducing insulated conducting wires concealed within the flxture and ca- 
pable of carrying the electric current, in supporting the flxtures by the gas 
pipes, and in placing a joint having metallic couplings and insulating material 
botween the flxture and the gas pipe, so as to secure insulation from the 
grounded gas pipe, covers a patentable Invention. 

& Same— Prior Inventions. 

Claim 1, Stieringer reissue, No. 11,478 (original No. 259,235), for electric 
light flxtures, was not anticipated by Edison patent No. 248,420, or other 
patents, nor by the "Ferryboat" flxture used in the Pennsylvania Railroad 
boat Jersey City. 

& Samb— Rkissue— Lâches. 

Wrière a patent was obtalned June 6, 1882, held roid by the circuit court 
Juno 19, 1894, and by the circuit court of appeals October 22, 1894, a reissue, 
dated March 11, 1895, is held not void by reason of lapse of time after the 
original was issued. 

This is an appeal from an interlocutory decree of the circuit 
court for the Southern district of New York, in favor of the va- 
lidity of claim 1 of reissued letters patent No. 11,478, dated March 
12, 1895, and issued to Luther Stieringer, as assignor to George 
Maitland, for improvements in electrical flxtures. 

The original Stieringer patent, No. 259,235, was dated June 6, 1882. Claims 1, 
7, 8, aad 9 of this original patent were found by the circuit court for the East- 
ern district of Pennsylvania to be invalid (Maltland v. Gibson, 63 Fed. 126), and 
its decree was affirmed by the circuit court of appeals for the Third circuit, uponi 
the opinion of the circuit judge (11 C. C. A. 446, 63 Fed. 840). Thereupon the 
original patent was surrendered, the reissue now in suit was asked for and was 
Issued, and its claim 1, the successor of claim 1 of the original patent, was 
adjudged to be valid by the circuit court for the Southern district of New York. 
Maltland v, Archer & Paucoast Co., 72 Fed. 660. Thereafter the présent suit 
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was brought before the same court, and cteeided in the same way, no written 
opinion having been filed. The infringement of the claim by the défendant 1s 
not in dispute. The questions in eontroversy relate to the validity of the claim 
by reason of anticipation, or lack of invention, or the invalidity of the reissue. 

Charles E. Mitchell and Harry M. Brigham, for appellant. 
Frederick P. Fish and Richard N. Dyer, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge (after stating the facts as above). 
Shortly before the year 1881, the means by which Edison's in- 
candescent electric lamp could be introduced into houses and build- 
ings which had theretofore been lighted by gas, and which were 
eupplied with gas flxtures, began to be actively discussed by elec- 
tricians and mechanics. The public was accustomed to gas flx- 
tures. Much money had been expended in developing graceful and 
ornamental styles. The flxtures to be used exclusively for the new 
lamp were undeveloped, and those who proposed to try electricity 
as an illuminating agent desired to use the class of flxtures to 
which they were accustomed. The objection to such use was that, 
if the gas-pipe System was employed as a support for the two elec- 
trical wires, the gas-pipe outlet which connected with the ground 
would be a source of constant danger to the safety of the electrical 
appliances, and of the house itself. Underwriters against flre be- 
came alarmed, and flnally demanded that where incandescent lights 
were attached to a gas fixture, or a metallic fixture having a ground 
connection, the wires should be separated 2£ inches from each 
other, or should be separated from the métal of the flxtures by 
some Bolid insulation. At this expérimental stage of the new art, 
what may be called the "ceiling block System," which will be 
briefly described hereafter, and by which the chandelier was sup- 
ported upon a wooden block upon the ceiling, seems to hâve been 
the best known method of utilizing gas flxtures. In March, 1881, 
the Edison Electric Light Company was fitting up its office at 65 
Fifth avenue, and was causing to be constructed upon Mr. Edison's 
plans incandescent lamp appliances. The difflculties which were 
being encountered in one particular part of the building, which 
resulted in the annoying extinguishment of lights, were overcome 
by an insulating expédient which Stieringer, then one of the work- 
men, adopted. Thereafter the insulating joint as described in both 
the original and reissued patents was introduced by him into dwell- 
ings in New York and Chicago which were being wired for incan- 
descent lamps. Subsequently the manufacturers who were mak- 
ing lamp flxtures for the Edison Company adopted the Stieringer 
eystem, and became licensees of his patent. Their example was fol- 
lowed by ail other leading manufacturers. The underwriters ac- 
cepted his method of insulation in lieu of their previous require- 
ments, and the patent was acquiesced in until the Gibson litigation. 

The gist of the invention consisted in making use of metallic gas 
flxtures by introducing insulated conducting wires concealed with- 
in the flxture v and capable of carrying the electric current to and 



126 86 FEDERAL REPORTER. 

from the electric lamps; in supporting the fixtures by the gas out- 
iets or gas pipes; and in placing a joint having metallic couplings 
and an intermëdiate section of insulating material between the 
upper end of each fixture and the end of the gas pipe, so as to 
secure complète insulation of the fixture from the grounded piping 
of the house. The utility of the invention is acknowledged by the 
universality of its use without spécial modification. The gas me- 
tallic terminais furnish a strong and convenient support, the insu- 
lation avoids the danger which would otherwise resuit from the use 
of grounded metallic piping, and the concealed wires are neither 
unsightly nor liable to abrasion. 

The circuit court, in the Archer & Pancoast Case (72 Fed. 660), 
evidently did not suppose that reliance was placed by the défend- 
ant upon any of the antécédent patents as anticipations of the 
Stieringer device, but upon this appeal the question of novelty is 
presented, although their value, if any, is upon the défense of want 
of patentable invention. The Edison patent No. 248,420 described 
a swinging bracket, having two wires running through it, and a 
turning joint midway between the ends of the bracket. The theory 
of the défendant is that the two sections are electrically insulated 
at this joint. Upon the truth of this theory the experts differ, but 
it is certain that the patentée described as one mode of construc- 
tion a single wire through the bracket, "the métal of the bracket 
and System of pipes being used for the other conductor"; and it is 
testifled that, as actually constructed by Bergman & Co., Edison's 
fixture manufacturing company, the bracket had a metallic contact 
at the joint. Moreover, if there was any insulation, it was at a 
point where it would not beneficially accomplish the object of the 
Stieringer joint. The invention described in Edison's patent No. 
248,424 was the original of the fixture which was made by Berg- 
man & Co. under patent No. 263,103, and before they took a license 
from Stieringer. It had what was called a "base pièce," or insu- 
lated block of wood, to which the wires led, and which had a cen- 
tral screw-threaded aperture to receive and support the stem of the 
chandelier. This large wall block supported the fixture, which was 
not hung from the gas pipe. Edison's patent No. 251,551 described 
a System of electric house lighting in which the main conductors 
enter the house, and at a point beyond the gas meter one of them 
is connected with the main gas pipe, "an insulating joint being 
formëd in the pipe between this point and the meter, in order to 
prevent the current from passing through the meter to the ground. 
The other wire passes through the house to the various translating 
déviées." Stieringer places the date of his invention prior to the 
date of the application for this patent. The Maxim patent. No. 
247,086, was for "a chandelier for incandescent lamps, the two sides 
of which are insulated from each other, and each connected, re- 
spectively, with one terminal of a line wire and the contact strip 
of an incandescent lamp." The frame is hung from a ceiling block. 
and bas no insulating joint between the stem of the chandelier and 
the gas pipe. Vansant's patent, No. 139,692, was for an electrical 
lighting attachmënt mounted upon the gas burner. Other patents 
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were introduced in évidence, and were remarked upon by experts, 
but we hâve mentioned ail that were discussed in the defendant's 
brief, and neither of thenij except Edison's patent No. 248,420, 
bears upon the question of anticipation. If the sections of Edison's 
bracket were electrically insulated at the midway joint, that pat- 
ent was nearer than the other to the Stieringer device ; but it must 
be remembered that the location of the insulating joint constitutes 
a very important part of the Stieringer invention. If the Edison 
flxture was supported by the gas pipe at the gas outlet, and no in- 
sulation was interposed until at the end of the stationary part of 
the bracket, it was practically a flxture noninsulated at the point 
where both the house and the flxture especially need protection. 

The great reliance of the défendant is upon the "Ferryboat" flx- 
ture, so called, which was used in the boat Jersey City, of the 
Pennsylvania Railroad, in October, 1881. It had an insulating joint 
between the stem of the flxture and the support, which was made 
of a solid block of vulcanized flber, at each end of which a brass 
thimble was fastened and riveted through the flber. It was truly 
called by Judge Coxe "a one-wire System." One of the wires passed 
down from the ceiling outside the insulating joint and was soldered 
upon the pipe just below the joint. The metallic portion of the 
flxture thus became a part of the electric circuit, and a vehicle of 
danger. The device proved to be, in fact, a dangerous one, and 
was subject to the mishaps which were incident to its method of 
construction. It is by no means certain that this flxture antici- 
pated the date of Stieringer's invention, but, if it did, its existence 
proves, rather than discrédits, the originality and the patentability 
of the patented structure. 

The lack of patentable invention is the next subject of adverse 
criticism of the reissue in suit. The history of the failures in the 
attempted art of electrical house lighting by the aid of gas flxtures, 
and the position of acknowledged success which was conceded to 
Stieringer's method, afford convincing évidence upon this branch 
of the case. Inventors of known repute and genius who had stud- 
ied the subject, and who greatly desired to promote incandescent 
lighting, failed, and the patentée succeeded because he adopted the 
means which apparently had not occurred to them. The adverse 
décisions upon the original patent in Maitland v. Gibson, supra, are 
naturally dwelt upon by the défendant as of great importance. 
The complainant in that case was handicapped by the broad and 
vague terras of claim 1 of the patent, which was as follows: "A 
flxture for electric lights, supported from the piping of a house, 
and electrically insulated therefrom, substantially as set forth," 
and which made his invention to consist merely in the insulation 
of a flxture from the supporting gas pipe, with a very broad range 
of équivalents. The court considered that the claims described 
an unpatentable invention, and it is manifest from the opinion of 
Judge Dallas that he was not favorably impressed with the char- 
acter of the invention however described, but his attention was not 
directed to its peculiarities as stated in claim 1 of the reissue, and 
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the décision is not, tlierefore, autlioritative upon that claim, which 
is as follows: 

"(1) A flxtnre for electric lights, constructed wholly or largely of métal, and 
provided with insulated conducting wlres for conveying current to and from the 
lamps carried thereby, in combination with a joint or section having metallii! 
coupling portions, and an intermediate section of insulating material electrically 
insulating the metallic coupling portions from each other, such joint being located 
at the upper or inner end of the flxture, and serving to electrically insulate the 
fixture from the grounded piping of a house by which It is supported, substan- 
tially as set forth." 

The défendantes argument against the validity of the reissue is 
ingénions, but the facts are plain, and not unusual. The device 
of the spécification was recognized as an invention by the manufac- 
turera of lighting fixtures. They became licensees, and the patent 
was acquiesced in and respected for a number of years. The Gib- 
son litigation showed that the principal claim was fatally loose 
in the opinion of both the circuit and appellate courts. It was 
reissued so as to make the claim correspond with and be limited 
to the description in the spécification. The claim was narrowed, 
but narrowed to conf orm to the spécification, and to state the same 
invention which it had described. The reissue is not one of the 
class of reissues of which Machine Ço. v. Searle, 20 U. S. App. 301, 
8 C. C. A. 476, and 60 Fed. 82, is an example, which prétend to nar- 
row .a claim, but which in fact describe an invention of an independent 
character, and one which the patentée either did not make, or omitted 
to describe, but which he now finds "lurking" somewhere in his struc- 
ture. In the reissue in suit the spécification was not varied. The 
part of a sentence which is added in the statement of the object of the 
invention states nothing which was not previously obvious. The nar- 
rowed and truthful reissue is, therefore, unobjectionable, except that it 
was belated; and upon the point of lâches in obtaining a reissue the 
fédéral courts are now sensitive. Delay in this regard is obnoxious, 
because, as a raie, individuals and the public hâve acquired, during 
such delay, "adverse equities which would be destroyed by a reconstruc- 
tion of a void claim." In this case, the adverse interests, whatever 
they are, arose after the termination of the Gibson litigation, and as 
soon as they came into being they were warned by the reissue of the 
existence of a patent which covered the attempted infringements. This 
reissue cannot be declared void by reason of the lapse of time after 
the original was issued, without establishing a new rule of law upon 
the subject of reissued patents. The decree of the circuit court is 
affirnied, with costs. 



HINSON MFG. CO. v. WILLIAMS. 

(Circuit Court, N. D. Illinois, N. D. March 11, 1898.) 

Patents for Inventions — Patentabilitt— Car Coupler. 

The Hinson patent, No. 389,510, for improvement in car couplera, consist- 
Ing in the use of a spring to reinforçe the action of gravity upon the latch, 
is not void for want of patentable invention. 

The bill is to restrain the infringement of letters patent No. 389,510, 
issued to James A. Hinson for "improvements in car couplers." The 
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complainant is the owner of letters patent by assignaient f rom Hinson. 
The invention is described by the patentée as follows: 

"My invention relates to car couplera of that type known as 'twin jaws,' in 
which jaws pivoted in the drawbars interlock to couple the cars, and it has for 
its object to provide a very simple and durable coupler, of but f ew parts, which 
will automatically couple, and which may be uncoupled from the side of the car, 
at the end, almost instantly and with great ease, and it consists of the parts and 
combinations of parts hereinafter described and claimed. In the accompanying 
drawing, f orming a part of this spécification, Fig. 1 is a perspective view of my 
improved coupler in position on the end of the car; Fig. 2, a vertical longitudinal 
section through the drawbar; Fig. 3, a horizontal section on the line, x, x, Fig. 2; 
Fig. 4, a sideview of the drawbar; Fig. 5, a like view, partly broken away, to 
show the means for securing the movable jaw to the drawbar; Fig. 6, à détail 
view, showing a modified arrangement of the latch; Fig. 7, an end front 
perspective view of the movable jaw; Fig. 8, a perspective view of the movable 
jaw, looking toward its inner side; Fig. 9, a horizontal section of the line, y, y, 
Fig. 7; and Fig. 10, a détail view of the end of one of the arms and a block. 
Similar ietters refer to similar parts throughout the several views. A represents 
the drawbar, which is made hollow, and so connected to the car as to hâve a 
limlted longitudinal movement, its rear end being cushioned against a spring 
to deaden the effects of concussion as is customary. At the front end of the 
drawbar two flaring arms, B, B', the latter being merely a guard arm, are cast, 
between which is a recess, a, to receive the brancb. b, of the movable jaw, C, 
as will be explained hereinafter. A hollow offset, c, is also cast, intégral with 
the drawbar, which forms a shoulder to abut against the front beam, D, of fhe 
car, as shown in Fig. 1, when the drawbar is driven back. The arm, B, of the 
drawbar, is cast with the flanges, d, having circular recesses, e, forming in their 
contiguous faces, and slots, f, entering said recesses from the outer edges of said 
flanges, for a purpose which will be described hereinafter. On the inner face 
of the arm, B, at a suitable distance from its end, a wedge-shaped recess or de- 
pression, g, is formed to receive the hook-shaped projection, h, on the branch, b, 
of the movable jaw, 0, when the coupling is made. In the lower part of the 
drawbar, immediately beneath the offset, c, a recess, k, ls formed, In which the 
lower end of the latch, E, is pivoted, as shown in Fig. 2, and a spring, F, having 
one end bearing against said latch, is adjustably secured in the drawbar in the 
rear of said latch. The upper end of the latch extends into the hollow offset, c, 
and is connected to one end of a short chain, 1, the other end of said chain being 
attached to a pin, m, having a collar, n, and an eye, o, cast thereon, said pin 
passing through an opening in the upper part of the offset, c, to make the con- 
nection. The collar, n, prevents the entrance of dirt in the offset. To the eye, o, 
of the pin, the crank arm, p, of the rod, r, is attached, said rod being suitably at- 
tached to the end of said car, so as to be easily turned by its handle, s, to lift 
the pin, and' thus draw thé latch backward against the spring, and release the 
branch, b, of the movable jaw to uneouple. The spring, F, will hold the latch 
normally in the position shown in Fig. 2, and will throw it back into such posi- 
tion after the latch has been forced back by the branch, b, in coupling, or by the 
rod, r, in uncoupling, so that the latch will be always in position to lock the 
branch, b, in place. In Fiç. C, I show the latch, E, provided with a shoulder, 
t, and pivoted at its upper end in the offset, c, and its lower end projecting 
through a slot, u, formed in the bottom of the drawbar, and connected to a 
drawbar, and connected to a rod, v, being suitably journaled to a hanger, w', ex- 
tending from the car, so that, upon turning the rod, the latch will be drawn back 
to release the branch, b, of the movable jaw, while a spiral spring, a', in the 
offset, c, and resting upon the shoulder, t, will throw the latch forward, or into 
its normal position, again, when the same is released. It will be understood 
that both the rods, r, u, are not to be used at the same time, although they are 
both shown in Fig. 1, to more clearly explain the means of operating the latch, 
B, when pivoted above and below. As shown best in Figs. 7, 8, and 9, the 
movable jaw, c, is formed with branches, b and b', the former, when the jaw is 
In position on the drawbar, extending back into the recess, a, in said drawbar, 
and having the projection, or hook, h, on its outer face, and its end, c', tapering 
ott, so that it will the more readily slip past the latch in coupling the car». 
86 F— 9 
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The branch* b\ is rounded, or curre&pn .its outer face r as, sbown In a',: ta .Flg*, 
7, tb form à buffer, and bas a slot or p'ocket, d', formed through thé saine, to 
receive a link wheh one ôf thë cars it is desired to' couplé' tôgether 1 là not 
provided, ; wlth my improved coupler, , but onjy witb ., the ordinary, llnk, and 
an opej»ing l ,or,.pérforation, e', is formed vertically througb'b', at right angles 
to the ppdket, d', to receive a pïn, t', to secure the link in position, and com- 
plète thé coupllng. This pin rests on a shoulder, u' [shown in dottéd lines 
in BMg. 2j, which is cast in the front side of opening, e', so that, when the 
drawheads Corne together in coupling, the shock or concussion will jar the 
pin off of the shoulder, and cause the same to drop lnto the opening, e', and 
through the, link. On the body of the Jaw, C, at the qunctlon bf the branches, 
b, b', objoug tournais, f, açe cast. As will be noticed, the branch, b', is 
wider than or longer than the branch, b, and the réduction of the latter 
leaves shùulc}ers, g', at the ends of the branch, b',, which are curved or hol- 
lowed dût, so as to fit thé round,ed ends of the flahges, d, pf arm, B, snugly, 
and the jbùrnals, f, are at right angles to said curved shoulders. The journals 
are adapted to fit the recesses, e, formed in the flanges, d, théy being inserted 
endwise thereln through the slpts, f, and thus prevent tbeir accidentai dis- 
placement. "■, To guard morie securély against any displacément, I form the 
curved grooyes, p', in the Jaw . Jmmédlatély opposite the journajs, f, and fit 
a perforated block, n', havlng a shoulder, m', into the slot, f, and there se- 
cure it by a screw or boit, entering,. its perforation through a perforation 
formed in 'the jaw, while its shoiildèr, m', enters the grpove, p', and serves 
to limlt.thé swinging movement , of the Jaw. Thus, it will be seen that the 
strain in drawing the cars is borne by the latch and hook, h, and that I 
provide a >éry strong coupler, théré being but thrée pièces practically per- 
forming the same, and that the'm'eâns employed to effect the journaling of 
the jaw to the drawhead forms a very secure and strong attachaient, which 
Is not llable to break or get put of repair." 
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The claim relied upon is the second, and is as follows: 

"The combination, in the car coupler, of the hollow drawbar, havlng the 
offset, c, and arms, B, B', cast therewith, the latch, E, pivoted In sald draw- 
bar, the spring bearing agalnst said latch, a rod connected to sald chain, and 
the movable jaw pivoted to said arm, B, and havlng the branches, b, b', bne 
of said branches being adapted to swing against the latch, substantially as 
described." 

Robert H. ParkinsOn, for complainant. 
Stanley S. Stout, for défendant. 

GROSSCUP, District Judge (after stating the facts as above). The 
def endant's car coupler is almost an exact copy of the coupler described 
in this patent. It was not seriously questioned at the argument that, if 
the patent be valid, the defendant's coupler is an infringement. The 
complainant's device is not claimed to be a foundation invention. Car 
couplera, embodying its gênerai conception, were in use many years 
previously. The inventive faculty has been especially fertile in this 
field, — so much so, that minute classification has taken place. The 
complainant's device falls within what is known as the "Twin Jaw," " 
or "Janney," class. But though many inventions in this field hâve 
been offered to the public, few hâve been chosen. The vast majority 
hâve been found to be impracticable. The want, indeed, was a diffi- 
cult one to fill. It required a coupler which could be depended upon to 
automatically lock with précision and certain ty when the cars came to- 
gether; which could be easily and instantly unlocked from the side of 
the car; which would remain locked under ail the various movements 
and strains to which it was exposed; which would relieve the shock 
of contact without sacrificing the stability of the lock or impairing it ; 
and which would be simple in its construction and inévitable in its 
opération, and hold until intentionally released. 

The advance claimed for this patent over its predecessors résides 
in the effect produced by the offset, c, and the spring, a'. It is claimed 
that thèse two features resuit in flexibility of connection, and in a 
responsiveness that is almost instantaneous. It is true that the 
recess is found, in some degree, in some of the preceding patents. It 
is true, also, that, in some of the previous patents, a spring has been 
used to reinforce gravity. But no patent called to my attention dis- 
closes such recess, spring, and latch, in the same relation to each other, 
as the patent under considération embodies. Success or failure in 
mechanical devices, requiring such nice adjustment, and subjected to 
so many contrary influences, may dépend upon some apparently trifling 
altération in the structure; but, if the required altération has gone un- 
heeded, through years of constant demand for its disclosure, I can see 
no reason why the person fortunate enough to finally hit upon it should 
not be given the benefits of an inventor. Retrospectively, the altéra- 
tion may seem simple, such as any mechanic would hâve suggested; but 
the fact remains that, prospectively, it remained, even in the face of a 
strong demand, securely concealed. The court that, after the fact, pro- 
nounces such an altération, under such circumstances, too simule to be 
invention, mistakenly sets ,its own powers of appréhension". above the 
appréhension of the whole, pf ifchat portion of the inventive world that 
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has been, for so long a titné, giviûg its attention tofhewant in hand. 

It is admitted that, in the character of coupler under considération, 
until a spring appeared reinforcing the action of gravity upon the 
latch, 1;he coupler fell considerably short ofsuccess. The previous let- 
ters issuêd to Hinson, called to roy attention at argument, failed pre- 
cisely at this point. Gravity, unaided, is in a degree inert and slug- 
gish. The insertion of the spring ,gave greater alertness and respon- 
siveness to the latch. In this différence, though slight, may be found 
the source of the présent coupler's qualities for success. This view is 
reinforced by the fact that, though many of the preceding patents are 
open to the défendant for use, he chose to use a coupler embodying 
thèse so-called trivial advances found in the complainant's patents. He 
thus unconsciously testifies to the superiority of the complainant's coup- 
ler, — a superiority that must be due to those qualifies in which it dif- 
fers from its predecessors. 

On the tohole case I am of the opinion that the complainant's com- 
bination is a true mechanical organization, and that it includes features 
that are a patentable advance upon the preceding art. The usual de- 
cree for an injtmction and accounting may be entered. 



WBSTINGHOUSB AIR-BRAKE CO. v. GREAT NORTHERN RT. CO. et al. 

(Circuit Court, S. D. New York. March 29, 1898.) 

1. Patents— PbïbIiÎiinart Injonction against User. 

Whena patent has been repeatedly sustàined by adjudications of the cir- 
cuit court afflrmed in the Circuit court of appeals, a preliminary injunction 
will issue, even against a mère user, when he has been notifled that he Is 
buying an infringing article, and when there are no new défenses, and no 
speeial equities in his favor. 

3. Same— Public Inconvbnienok. 

Public inconvenience is no grourid for entirely denying an injunction, but 
the court will so frame the decree as to accomplish the resuit intended with 
the least practicable disturbance to the business bî défendant, so far as the 
public is concerned therein. 

This was a suit in equity by the Westinghouse Air-Brake Com- 
pany against the Great Northern Bailway Company and others 
for an infringement of a patent for air brakes. The cause was 
heard on a motion for preliminary injunction. 

Simon Sterne, for the motion. 
Frederick H. Betts, opposed. 

LACOMBE, Circuit Judge. This is a motion for injunction based 
on the Westinghouse patent, No. 376,837, against certain air brakes 
now in use by défendant railway, and which were bought from 
the New York Air-Brake Company. The owners of the patent hâve 
ûnally established their rights ? after a long and arduous litigation 
against the manufacturera of the infringing brakes (59 Fed. 581, 
11 C. 0. A. 528; 63 Fed. 962; 65 Fed. 99^ 16 C. C. A. 371, 69 Fed. 
715; 77 Fed.' 616), and are now seeking to enjoih the users of such 
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brakes from continued infringement of their rights. The affldavits 
show that défendant railway company bought with notice that the 
brakes infringed complainant's patent. The affldavits of the plain- 
tiff distinctly assert that notice was given as far back as 1891, 1892, 
and 1893, and there is no substantial déniai, — the most that is said 
by the single afflant produced by défendant, its superintendent of 
motive power, being that "he does not now remember any particu- 
lar interview"; that whatever statements were made to him he 
regarded merely "as statements intended to prevent the purchase 
of competing articles" (which they undoubtedly were); and that 
"charges of infringement * * * are not regarded with any 
more particular seriousness than any other charges that may be 
made by rivais in business against each other." 

It is well settled in this circuit that a preliminary injunction 
may, in a proper case, issue against the user, and that when a patent 
has been repeatedly sustained by adjudications in the circuit, 
affirmed in the court of appeals, such injunction will issue (espe- 
cially when the user was notified that he was buying an infringing 
article), when there are no new défenses, and no spécial equities 
in favor of défendant. Manufacturing Co. v. Booth, 24 C. C. A. 
378, 78 Fed. 878. A patentée who has established the validity 
of bis patent against the manufacturer will not be compelled to 
litigate the same questions over again against scores or hundreds 
of users, or denied the only relief which can secure him the fruits 
of his invention during its lifetime, merely because the injunction 
prayed for is in form one pendente lite, although quoad the infring- 
ing device which was made by the manufacturer, défendant in the 
former suit, it is in fact an injunction after final hearing. The 
only new évidence which it is contended bears upon the validity 
of the patent is the British patent 4,676 of 1887; but it discloses 
nothing calculated to modify the former décisions of this court and 
of the circuit court of appeals, although it indicates that the pat- 
entée and the court were apparently not in entire accord as to 
what constitutes invention. 

The question of jurisdiction is settled for this case in this court 
by the décision of Judge Coxe upon the plea. 

The objection of personal and public inconvenience is one which 
has been repeatedly considered and disposed of in this court (Na- 
tional Meter Co. v. City of Poughkeepsie, 75 Fed. 403), which always 
endeavors to arrange the ternis of its orders or decrees so as to 
accomplish the resuit intended with the least disturbance to the 
business of a défendant, when that business is one which concems 
the public. In a like proceeding against the Buffalo, Bochester & 
Pittsburgh Bailway Company, another user of the New York Com- 
pany's infringing brakes, an order was prepared by Judge Coxe 
providing for a graduai change. Inasmuch as défendants were 
able to withdraw their cars temporarily from the public service in 
order to put the infringing devices on them, it would seem quite 
practicable for them to be again temporarily withdrawn in order 
to take thèse devices off. The total number of defendant's cars 



134 86 FEDERAL REPORTER. '"•> 

(16,000), and also the number équipped with infringing devices 
(3,200), greatly exceed those in the other case, and require a modi- 
fication of the terms of the formel- order. Complainant may take 
an order in the same gênerai form as that issued in the Buffalo, 
Kochester & Pittsburgh Case, but requiring removal of 500 within 
60 days from date of entry of order, and 500 each 30 days thereafter 
(changes in excess of the allowance for each period to be credited 
to the next one), until 2,500 shall hâve been thus removed, and 
thereafter 250 each 30 days until ail are removed. Order to be set- 
tled on notice. » 



BLAISDELL PAPER PENCIL CO. v. EAGLE PENCIL CO. 

(Circuit Court, S. D. New York. February 4, 1898.) 

Patents— Interprétation— Valtdity— Pencils. 

The Blaisdell patent, No. 461,911, for a pencil in whicfa the marking Iead 
or crayon is rolled in a covering of flexible material, preferably parchmentized 
; paper, weakened by creasing, scoring, or perforating in diagonal lines, so as 
to divide it into narrow strips, which may be separately removed to sharpen 
the pencil, covers a meritorious invention, but is limited to this particular 
form, and ils not lnfringed by a pencil made under the Boman patent, No. 
564,212, with a covering formed tçy ; ,a. continuous strip of wood. 

This was a suit in equity by the Blaisdell Paper Pencil Company 
against the Eagle Pencil Company for infringement of a patent. 

Clarence Ladd Davis and Charles E, Mitchell, for complainant. 
Kerr, Curtis & Page and Marcellus Bailey, for défendant. 

TOWNSEND, District Judge. This is a bill alleging infringement 
of patent No. 461,911, granted October 27, 1891, to F. E. Blaisdell for 
a pencil. The défendant dénies infringement. In the spécifications 
of the patent, the case, covering, or holder of the pencil is described 
as made of some flexible material, preferably parchmentized paper. 
Weakened lines are made diagonally across a sheet of such paper by 
creasing, scoring, perforating, or otherwise; thus dividing the sheet 
into narrow strips, which may be readily separated. This sheet is 
then rolled around the marking lead or crayon. Thus, to use the 
words of the complainant's expert, "the case or cover of the marking 
lead is made of a scroll of flexible material adapted for removal in 
pièces taking the form of a section of a conical hélix or helical cône." 
The pencil is sharpened, or rather a portion of the lead is exposed, by 
removing one of the strips. The portion thus left uncovered by any 
one removal will always be equal to the width of one of the strips. 
The inventor does not confine himself to paper, but suggests that other 
substances, such as thin wood, veneer, cloth, etc., may be used, and 
adds : 

"Although I hâve shown the covering or casing, 2, of my improved pencil, in 
the form of a gheet bearing weakened lines, it is évident that such sheet may be 
entirely severed along such lines before being rolled upon the lead or crayon, 
and that the strips thus formed may then be rolled upon the crayon in the man- 
ner described with precisely the same effect as when in thé form of a sheet. 
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Also, instead of rolling the sheet directly upon the marking lead or crayon, the 
same may be rolled upoh a mandrel, and tli'e lead afterward inserted." 

Complainant maintains thai ail of the eight claims of the patent 
are infringed, and especially relies on claims 1, 2, and 4, which are as 
f ollows : 

"(1) A peneil having its marking lead or crayon inclosed in a roll of flexible 
material, substantially as shown and described. 

"(2) A peneil having its marking lead or crayon inclosed in a roll composed 
of a sheet of flexible material weakened at intervais, substantially as shown and 
described." 

"(4) A peneil having its marking lead or crayon inclosed in a covering from 
which sections in the form of a conical hélix may be removed one by one, so as 
to uncover the marking lead or crayon section by section, substantially as shown 
and described." 

Defendant's peneil is made under a patent to Claes W. Boman, — No. 
554,212. The covering thereof is made of wood eut or shaved in a 
continuous strip by spécial machinery (the patent for which is No. 
562,273) from a round stick, in such manner that the inside of the strip 
is shorter than the outside, and so that, when rolled around the mark- 
ing lead, the inside edge of the strip or shaving will always touch 
the lead, while the outside edge will always be at the same distance 
from the lead. When the peneil is to be sharpened, pièces of the strip 
of wood of any length desired are broken or picked off, thus uncover- 
ing as much or little of the marking lead as may be found necessary 
at the time. 

The prior art put in évidence in this case consists of the following 
patents: Somers patent, No. 557,881 (1874), and Sholes patent, No. 
191,816 (1877), both of which make the case or covering of cônes of 
paper fitted or nested together so as to form a solid holder; Hyatt's 
patent, No. 238,908 (1881), in which a cord is "wound to form succes- 
sive cone-shaped layers, with short cylindrical extensions at their 
smaller ends, the cord being carried back from the end of each cylin- 
drical layer nearly to the commencement of the larger end of the pre- 
viously formed conical layer, and being then wound spirally forward 
to form the next outer conical layer, and its cylindrical extension 
extending in advance of the end of the previously formed cylindrical 
layer"; British patent No. 11,524 of 1S87, to Robert Ellis Green, in 
which a sheet of paper is rolled around the marking lead to form a 
covering, but which is not self-sharpening. 

Said Hyatt patent, the application for which was filed May 2, 1877, 
contains this statement: 

"I do not clalm broadly a holder or handle for lead pencils, etc., formed by 
spirally winding strips of paper, cloth, tissue, or cord around a removable core, 
as such ls not new." 

Blaisdell's original application contained the following claims: 

"(3) A peneil having its marking lead or crayon inclosed in a covering, cone- 
shaped sections of which may be removed one by one, substantially as and for 
the purposes set forth." 

"(5) A peneil having its marking lead or crayon inclosed in a covering, sections 
of which may be removed one by one from the end thereof, so as to uncover the 
lead, section by section, and leave the covering of a conical form at such end, 
substantially as shown and described." 
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The examiner rejected ail the daims, citing the Sholes and Somers 
patents above mentioned. Thereupon the claims 3 and 5 last referred 
to were erased, and applicant's attorneys applied for a reconsideration, 
saying: 

"We are unable to see how the patents cited hâve any bearing whatever upon 
the claims of applicant as now presented, inasmuch as the covering of the crayon 
in each of said références is in the form of a séries of cônes built up or placed 
one upon the other, while in the device of applicant it is in the form of a sheet 
rolled around the lead or crayon. While both reault in forming a self-sharpening 
pencil, the construction is radically différent." 

The patent was then allowed. 

Complainant claims that the Blaisdell patent is a pioneer patent, 
and that its claims are entitled to the widest considération. On 
the évidence, Blaisdell was the first to make a commercially successful 
self-sharpening pencil, and I hâve no doubt that the patent shows in- 
vention, and is valid, and is entitled to the favorable considération 
earned by the inventor in making the public acquainted with thé merits 
of a self-sharpening pencil. I am unable, however, to find that défend- 
ant has infringed either the essence of Blaisdell's invention or the 
letter of his claims. The commercial succèss of the Blaisdell. patent 
may hâve caused the défendant to request Boman to see whether he 
could make a self-sharpening pencil. Assuming that Boman exam- 
inée the prior art of the patent office for that purposé, as he naturally 
would, it is certainly as probable that he obtained the hint for his 
construction from the Sholes, or the Hyatt patents as from the Blais- 
dell patent, especially in view of the statement in the Hyatt patent 
that it was old tomake such a holder of a strip of paper splrally wound 
around a removable core. The Boman patent certainly contains in- 
vention of a high order. The complainant endeavored to obtain a 
patent for a covering, of which cone-shaped sections might be removed 
one by one, and for a covering, sections of which, not limited as to 
shape, might be removed one by one so as to uncover the lead section 
by section, and leave the covering of a conical form at the' end. The 
patent office refused it, and complainant acquiesced. If claim 1 could 
be taken literally without the words "çubstantially as described," it 
would be anticipated by the British patent. It must bë confined to 
the actual invention as shown ïn the spécification and the other 
claims, and limited by the striking out of the broad claims referred to. 
The suggestion that the grain of the wood which constitutes the strip 
of the Boman patent is the équivalent of the "weàkened at intervais" 
referred to in the second claim, I cannot acceDt; neither the argument 
that the strip of the Boman patent is the équivalent of the sheet, re- 
ferred to in ail the claims of the Blaisdell patent except the first and 
fourth ; neither can I adopt complainant's argument that. when more 
than one convolution of the Boman pencil is removed, it constitutes a 
hélix or coil, and, being conical, it must, of necessity, be a conical 
hélix or helical cône. By the ternis "conical hélix" in the Blaisdell 
patent is intended a strip forming a coil of which the diameter of the 
upper end taken from the outside of the pencil cover is wider than that 
of the lower end which fits to the marking lead. Ail parts of a cross- 
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section of the strip of the Boman patent are always at thé same dis- 
tance from the lead. Blaisdell has proved that self-sharpenîng 
pencils may be profitably manufactured, and thereupon Boman has 
invented another way of making them. Défendant thus profits by the 
Blaisdell invention, but I think he has not infringed it Let the bill 
be dismissed. 



CLINTON WIRE-CLOTH CO. V. HENDRICK MFG. CO., Limited. 1 

(Circuit Court of Appeals, Third Circuit. February 25, 1898.) 

No. 1. 

Patents — Invention — Coal Screens. 

The Phillips patent, No. 500,508, for lmprovements In revoluble coal screens, 
consisting in providing the woven-wire segments with protector plates to 
connect theni together and coter the Joints,— the plates also having inwardly 
extended projections to forH$j|iunblers — discloses patentable invention, and 
ls infringed by a similar coi^^^ction, though the latter omits the provision 
for fastening the protector i- to one of the two woven-wire segments. 78 
Fed. 632, reversed. 

Appeal from the Circuit Court of the United States for the Western 
District of Pennsylvania. 

This was a suit in equity by the Clinton Wire-Cloth Company against 
the Hendrick Manufacturing Company, Limited, for alleged infringe- 
ment of a patent for a revoluble coal screen. The circuit court dis- 
missed the bill on the ground that the patent was void for want of in- 
vention (78 Fed. 632), and the complainant has appealed. 

James H. Lange, for appellant. 
Samuel O. Edmonds, for appelle©. 

Before ACHESON and DALLAS, Circuit Judges, and BBADFORD, 
District Judge. 

DALLAS, Circuit Judge. This is an appeal from a decree of the cir- 
cuit court for the Western district of Pennsylvania dismissing a bill 
filed by the Clinton Wire-Cloth Company, a corporation of the state of 
Massachusetts, against the Hendrick Manufacturing Company, Limit- 
ed, of Pennsylvania, charging infringeinent of letters patent No. 500,- 
508, for a revoluble coal screen, issued June 27, 1893, to the complain- 
ant, as assignée of David K Phillips. The opinion filed by the learned 
judge of the court below furnishes us with a clear statement of the 
several methods which prior to the invention of Phillips had been em- 
ployée! for screening coal, and of the device which he designed to 
overcome objections to which they were subject, as follows: 

"The case eoncerns the use of apparatus for screening anthracite coal. Such 
screens generally consist of a séries of screen segments bolted to a revoluble 
circular framework built upon an inclined axle. The meshes or perforations of 
the segments increase in size from the upper, or inlet, to the lower, or outlet, 
end. By this means the smaller sizes of coal pass through the meshes at the 
upper end. The larger sizes pass on, and gradually leave the screeu as their 
appropriate sized mesh is reaehed, until the larger sizes find exit at the lower 

% Rehearing denied April 20, 1898. 
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end. Grlgïnaiïy tnescreen' segments used were of cast lron, but they wèrëfoitad 
objectionablefor several reasons. Their gréât weight 'neeessitated more power- 
ful maéiïinery. Where they did not correspond exactly to the contour of the 
framework, which was often tlie case, from difficulties of castingy they could not 
be spriing and clamped rigidly to tlie framework without risk of breaking. Con- 
sequently aUowancé for play was neeessitated. When this was provided for, 
or the severe action of the mine water affected the bolts and segments to the 
extent of allowing such play, it is obvions -that the slipping of thèse heavy 
segments in two différent directions as the screen revolved had a tendency to 
increase the, extent, and also the seyerity, of the play. The conséquence was, 
the segments separated from each other, and àllowed the coal to pass through 
the longftudinal openings thus made, instead of through the mesh interstices. 
Twenty or thirty years ago thls imperfect scréèning was' not materiâl, for the 
smaller sizes of coal were not of commercial value, and passed to the culm pile. 
Of Iater years they hâve proved valuable, and the effort has been to effect their 
séparation. For the reasons stated, cast-lron segmenta were not adapted to do 
this successfully. To meet thèse difficulties, Wire-woven screen segments were 
lntroduced. Thèse consisted of wire wovenv to the proper-sized mesh, and 
mounted on rigid segment framerods, sprung eut bent to conf orm to the curvature 
of the 1 framework, to whieh they were faMÈù securely fastened. Obviously, 
such segments possessed two désirable feaf^felacking In the cast-iron pipe, 
viz. lightness, and a resiliency which perf' f rigid clamplng of the frame- 
work. They had two weak points, however. le was thé rapid disintegrating 
effect on the individual wires of the sulphur water which in some régions had 
to be used to yvaah the coal, and the other was that by the continuons pounding 
action of the coal the wires were liable to be displaced. • When such displacement 
once started, subséquent use of the screen served to stlll f urther separate the 
wires, the desired unifdrmity of mesh was lost, and imperfectly screened coal 
resulted. The objections to thèse two types of screen wérë overcome by the 
introduction of perforated steel segments; They united the excellentes of 
both the preceding forms. Their comparative lightness and resilieney gare them 
the dësirawe features of the wire-woven segments, while they preserved uni- 
f ormlty of mesh openings as weû as cast iron. They had, however, two weak 
points which did not exist in the other two types. It is obvious that as a screen 
revolved the heavier pièces of coal would gather to and lie on the bottom, and 
thus be earried up and slide back, in the révolution of the screen, in the same po- 
sition. The resuit was the, mesh surface was thus covered, and the finer por- 
tions above, instead of passîng through their propér mesh, were earried forward 
on the screen, and eventually passed out with sizes of coal much larger than 
themselves. This objection had been overcome in the cast-iron segments by 
a protubérance cast on the inner surface) which served the purpose of 'tumbling' 
or stirring up the mass as It was earried arôurid, and prevented its merely slidmg 
along in the way described. Thèse protubérances were cast between the meshes, 
and did not lessen the screen surface. In wire segments this tumbling was done 
by the waving, undulating surface of the web itself , caused by the ovërlapping 
of the wires. This objection to the steel segment was overcome by the intro- 
duction of tumblers, bût the pounding or action of the coal upon them, owing 
to their comparatively light weight, caused them to sag or dip at the joints, and 
cause openings through which the coal passed imscreened. Such objection was 
more particularly présent in the earlier days of their introduction. The art was 
then such, that small-sized holes could not be punched in heavy plates,— a diffi- 
culty overcome later. This objection was not found in the cast-iron or wire 
screens. While the former separated and caused longitudinal openings, as we 
hâve seen, they were too heavy to sag, and the segment frame of the wire-woven 
ones were so heavy and rigid they did not sag. It was to overcome thèse ob- 
jections to the use of perforated steel segments that Phillips designed the device 
embodied in the patent in suit. He strengtbened the segment joint and pre- 
vented saggjng by bolting or riveting protector plates to the perforated abutting 
edges of the segments, Thèse extended along the longitudinal edges of the seg- 
ments, and covered the joints., To provide tumblers which should not cover 
the perforations ofthe segments,, and thus reduce screen surface, he riveted a 
metallic strip ïïpôn the protector plates, or made it intégral with the plates. 



CLINTON WIEE-CLOTH CO. V. HENQRICK MFG. CO. 139 

TJpon thls devlce two elalms were granted, as follows: '(1) In a revoluble 
soreen, a séries of screen segments eombined with a flat protector plate, se- 
eured to and to connect the contiguous longitudinal edges of adjacent segments. 
and covering the joints between thein, and an inwardly extended projection 
on said plate to form a tumbler, substantially as described. (2) In a revoluble 
screen, a séries of screen segments having imperforate edge portions of and to 
cover the abutting longitudinal edges of adjacent segments, and inturned pro- 
jections extended along and secured to each plate to form a séries of tnmblers 
for the screen, substantially as described.' " 

The bill charges infringement of both claims. The court below 
did not paas upon the question of infringement, but, being of opinion 
that the patent was inyalid, dismissed the bill upon that ground alone. 
The purpose which Phillips set himself to accomplish was undoubtedly 
a very désirable one, and the means he devised certainly did accomplish 
it. His construction proved to be satisfactory and passed into exten- 
sive use. It remedied the very serious defects which had existed in 
ail prior contrivances, and thus supplied a want which, though it had 
been acutely felt, had never before been adequately provided for. The 
merit due to an artisan who thus promûtes a useful art, the court below 
accorded to Phillips ; but yet the learned judge, being of opinion that 
what he did "was purely mechanical," held that he was not entitled to 
be ranked as an inventor. This conclusion was founded upon the 
prior state of the art, as disclosed by the statements of the patentée 
himself, and by the testimony of complainant's witnesses, only; but 
we, upon examination of the entire record, find nothing to show that 
anything more had been previously done than is indicated in the opin- 
ion of the circuit court: 

"The idea of tumbling coal, or of means for doing it, was not original with 
Phillips; nor was he the first to show strengthening or closing of the segmentai 
joints of coal screens, or means for doing the same. He found thèse things 
in the art before, but in what might be called an awkward and unhandy way. 
This was the necessary resuit of the methods employed. The segments were 
fumished by the manufacturer to the colliery, and the tumbler and joint closing 
or protecting devices were supplied and attached by the colliery mechanies in 
such a way as the means at hand allowed. The resuit was more or less im- 
perfect appliances, insufficient methods of attachaient, tumblers made of wood 
because it was handy, or, if of angle iron, it was of such size as was found in 
the scrap heap; and when a segment was changea the work of putting in 
tumbler or Connecting joints had to be done again." 

Without pausing to explain, by describing the method and appli- 
ances hère referred to, how very unsatisfactory and imperfect they 
were, we proceed to consider what it was that Phillips in fact did to 
improve upon them, and find that by the adoption of the means he sub- 
stituted the former method was radically changea, and the old appli- 
ances entirely superseded. He created a device — a composite struc- 
tures — by which ail need of the former awkward and unhandy makeshif t 
appliances was completely obviated. As was said by the court below: 

"To the économie or business mind it is obvious that if thèse parts could be 
assembled in a manufactory, and the segment with a tumbler and a Connecting 
joint plate brought to the colliery in a completed and eombined shape, and if they 
were so constructed with référence to the f rame rim and the next adjoining 
segments as to permit speedy attachment when new, and as rapid displacement 
when worn, it would be a much more désirable practice than the old method. 
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Thé advantages of Mr. Phillips' devlcë In this regard are well summed up by 
Mr. Livérmore, complalnant's expert, who says: 'By the construction and ar- 
rangement of the protector plate and tumbler bar wlth relation to the screen 
segment, sald plate and bar are wholly Independent of the spiders or main f raine 
of the machine, by which the screen segments are carried; and, as there is one 
plate and bar for each screen segment, it can be securely and substantially, 
permanently fastened to one edge of a screen segment, the other edge of which 
Is adapted to be fastened to the edge Of the protector plate belonging to the next 
segment; and conseqnently when a worn segment has to be removed, and re- 
placed by a new one, it is necessary only to unbolt the worn segment from the 
spiders, and disconnect Its protector plate from the adjoining segment at one 
side, and disconnect it from the protector plate of the adjoining segment of the 
other side, and substitute the new segment by making the corresponding con- 
nections with the spiders and adjoining segments, when the screen will again 
be ready for use, with the joints between the segments properly connected, 
strengthened, and covered, and the tumbler bar In place, ready to perfora» its 
function of agitating the coal. Thia construction and arrangement of the pro- 
tector plate and tumbler bar, wherein they are secured to the edges of the screen 
segments, and becoine a part of the screen wall, as distinguished from the frame 
of the machine by which the screen surface is supported and operated, is, as 
I understand, the essential feature of novelty of the structure shown and de- 
scribed in the Phillips patent' " 

It may be that upon this showing Mr. Phillips does not appear to 
hâve been a pioneer; but, in our opinion, his claim to invention can- 
not be justly denied, nor the patent which was issued in afflrmance of 
that claim be properly annulled. He substituted for the différent 
crude and imperfect expédients which had formerly been applied by 
the colliery workmen a convenient and perfect arrangement, "in a 
completed and combined shape"; and in doing this it seems to us to 
be clear that he exercised, not merely the mechanic's skill, but that 
higher faculty of création which is the peculiar attribute of the in- 
ventor. We cannot agrée that he simply réarrangea and assembled 
old parts. He devised an implement which both covers and strength- 
ens the joint and tumbles the coal. It is true that it is the plate por- 
tion only which directly covers the joint, and that the inturned pro- 
jections are mainly, if not solely, concerned in effecting the desired 
tumbling; and it may also be conceded that both of thèse things had 
previously been defectively done, — as, for instance, by the use of two 
angle irons placed back to back. Yet the fact remains that the device 
which Phillips gave to the art was, in its entirety, new, and was not 
only more convenient in its adaptation for use .than any appliance 
which had preceded it, but also performed its twofold function so as 
in both respects to produce much better results than had ever before 
been attained. Both in the character of the means which he em- 
ployed, and in the improvement in opération which he achieved, there 
is évidence of brigination ; and therefoie we cannot assent to the sug- 
gestion that his performance amounted to nothing but ingenious aggre- 
gation of the varied, offhand, and inefficient contrivances which it was 
his declared object to supplant. 

Upon the question of inftïngetnent we hâve experienced no difficulty. 
The stipulation and évidence contained in this record leave, we think, 
no room for reasonable doubt. upon that subject. If, in view of the 
admissions of the officers and servants of the défendant company, it 
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could be supposed that it had not manufactured any device having 
means for securing the protéctor plate to both of the adjacent seg- 
ments, yet it would not follôw that infringement liad been avoided. 
It is obvious that, even with provision for fastening to one of the two 
segments omitted, the gist and substance of the Phillips construction 
would still be présent in that of the défendant,— it would still eff ect the 
same object, and by means not essentially différent. The decree of 
the circuit court is reversed, and the cause will be remanded to the 
circuit court of the United States for the Western district of Pennsyl- 
vania, with direction to enter a decree in favor of the plaintiff. 



EPPLER WELT MACH. CO. T. CAMPBELL MACH. CO.« 
(Circuit Court of Appeals, First Circuit February 19, 1808.) 

No. 238. 

Wax-Thrbad Sewtng Machines. 

The Campbell patent. No. 253,156, for improvements In wax-thread sewlng 
machines, construed, and limited as to claim 19, covering a combination of 
a hook needle, a thread arm, a thread eye, and operatlng mechanlsm for the 
arm and eye. 83 Fed. 208, reversed. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

This was a suit in equity by the Campbell Machine Company against 
the Eppler Welt Machine Company for alleged infringement of the 
nineteenth, daim of letters patent No. 253,156, granted January 31, 
1882, and of the first claim of patent No. 374,936, granted January 
31, 1882, both to the complainant, as assignée of D. H. Campbell, 
for improvements in wax-thread sewing machines. The circuit court 
found that the flrst-mentioned patent was valid, and had been in- 
fringed by défendant as to the claim in issue, and that the first claim 
of the second patent was invalid. 83 Fed. 208. From this decree 
the défendant has appealed. 

Frederick P. Fish and James J. Storrow, for appellant. 
James E. Maynadier, for appellee. 

Before PUTNAM, Circuit Judge, and ALDRICH and LOWELL, 
District Judges. 

PUTNAM, Circuit Judge. The patent in suit relates to "improve- 
ments" in wax-thread sewing machines, and contains 29 claims. It 
is, consequently, necessary in the présent case, where, for some rea- 
son unknown to the court, the complainant limited its suit to one 
claim out of the many in the patent, to make sure that the claim 
in issue does not receive improper color or breadth from those not 
in issue. 

The claim in issue is as follows: 

"(19) The combination, substantlally as herelnbefore deseribed, of a hook 
needle, a thread arm, a thread eye, and operatlng mechanism for the arm 

» Rehearing denied April 28, 1898. 
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aadeye, whlch causes said eyé to ficst carry^nd dellver the thread to the arm, 
and thenee deliver thread to the needte, ,and, also causes the arm to merely 
retaln and.r.elease the thread dellvered to it by, the eyè, whereby said arm 1s 
prevehted from abrading the thread, as set forth." 



The purpose to be açcomplished by the device of this claim is shown 
in the spécification as follows: ; 

"It is not new to employ a swinging thread arm with a swinging eye, but, 
as heretofore organized and operated,: the arm helped itself.. to thread during 
the moyement of the eye, and by çontinuing onward said arm carried the 
thread in a- direction away from thé eye and over the presser foot, so thàt the 
thread slippèd over the arm; andit fé the abrasion incident to this slipping 
action at the arm which I hâve obviated by having the eye carry the thread 
to the arm, which merely holds it while the eye next proceeds to and around 
the needle, and, instead of delivering the thread to the needle in a straight 
line between.eye and arm, as heretofore, the thread ip delivered to.the hook 
in a horizontal bight, as clearly shown in JEfig. 9, thereby greatly contributing 
to an unfailing and accurate engagement of the thread by the hook." 

That it was old in the art tq„.deliver thread freely to the needle 
from both directions, and that thus abrasion by the needle itself had 
been overcome, ,. are admitted in. the. .spécification by référencé to thé 
inventor's prior patent, No. 231,954,' and are clearly shown to hâve 
also anticipated that patent, and to hâve been a long time well known. 
Prior to the invention now in issue, : this had beéri açcomplished by 
use of a yibrating arm as well as a yibrating eye, : the arm seizing 
thé thread and drawing it but fronïthe spéolv and' delivering \ïp', wiren 
needed to make the stitch, the intermittent supply thus obtained 
by it It is çlaimedin the extr^ct we hâve made from the spécifi- 
cation that the arm abraded the thread, aiid the funçtion of ciaim 19 
is to overcome this abrasion. M t 

The spécification also containâ thé fôllowing: 

"In said prior organizations of , swinging thread eye and arm, the latter 
swung over the presser foot; and, in brdër, that the latter could nevertheless 
bé liîted, said foot, eye, and arm were connected together, so that ail were 
raïsed or lowered together, involving a complication in the operative mechan- 
ism of ; the eye and arm, which I obviate by locating my arm wholly at one 
side of the presser foot" 

It is argued, and seems to hâve, been held by the court below, that 
this relates to some funçtion of claim 19 ; but this proposition is with- 
out . foundation, We are re-enforced in, this by, the fact that this 
funçtion is specially covered by claim 18, and also by the illustràtive 
fact that it would not be conceded that claim 19 might not be in- 
fringed without, référence to the question as to the side of the presser 
foot at which- the infringing àrm might be located. - 

During the progress of the application for this patent, the patent 
office, requirëd the applicant to aménd the clajm in issue, as originally 
drawn, by adding. the words, which, now appear therein, as follows: 
"And also causes the arm tb merely retain and release the thread 
delivëred to" it by thé eye, whereby said arm is prevented from abrad- 
ing the thread, as set forth." Some other verbal changes were made, 
whiçh relatedonly to clearness of expression, and are not now of 
importance;; ! We havé no occasion^ as to thèse amendments, to add 
anything to what was said by us in Reeçe Button-Hple Mach. Co. v. 
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Globe Button-Hole Mach. ! Cô., 10 C. C. A. 194, 61 Fed. 958. The wôrii 
thus introduced whicn has béen principally discussed is "merely." 
Whatever was the invention, and whatever thé' patentée ought to 
hâve been allowed to incorporate into claim 19, it is clear that, under 
the circumstances of this case, the patentée bound bimself ànd the 
court by the addition of thèse amendatory words. Applying the 
rules in Reece Button-Hole Mach. Co. v. Globe Button-Hole Mach. Co., 
especially those at pages 961 and 967, 61 Fed., and pages 197 and 
201, 10 C. C. A., and, aside from that, applying the rules of interpré- 
tation winch we hâve no judicial right to reject, we must give the 
amendment, including the word "merely," full effect. We are, how- 
ever, to apply again the fundamental rules of law in construing the 
word "merely." Thèse rules do not allow us to construe it so literâlly 
as to resuit in what is cohtrary to common sensé, or so as to sup- 
port what is trifling or useless. The arm, as shown in the patent, 
opérâtes by being lifted on its axis to catch and retain the thread, 
and by dépression on its axis to surrender the thread to the needle. 
So much it must do in order to "merely retain and release the thread" ; 
and, on the proper construction, under the rules of law, of the words 
added by amendment to claim 19, this constitutes the proper action 
and function of the arm, and the whole of them. On a légal con- 
struction of this claim, anything which does not possess this function 
and this action, no matter to what extent in other particulars it may 
answer its calls, does not infringe it. 

The resuit is that it is an essential élément in claim 19 that the 
arm shall hâve no positive or affirmative function in making the 
loop of thread to furnish a supply for the needle, as explained, and 
therefore the claim cannot be infringed by any device in which the 
arm has a proper function of that kind. Of course, it might be in- 
fringed when the arm is given a movement needless to the perform- 
ance of its proper function, or additional to it, because to refuse to 
admit this would violate the rule of construction to which we hâve 
referred, which does not allow literalness to the extent of triviality. 

In the complainant's device, as it is shown in the patent, the arm 
occupies a position, fixed at its axis or base, at some distance from 
the needle, so that, when the eye has traveled around it, there is neces- 
sarily laid thread sufficient, when the arm releases it, to supply the 
needle from a direction in effect opposite to the spool. This, how- 
ever, would not be the fact if the normal position of the arm were 
substantially close to the perpendicular of the needle, because, in that 
event, the arm must make a substantial mOA r ement away from the 
needle in order to secure a supply of thread, even though the eye 
traveled about the arm as in the claim in issue. In the latter case, 
the arm would make substantially the same movement as in the old 
art, though not the whole of it, even if the eye did not, and therefore 
there could be no infringement. If, however, the movement of the 
arm were not functional for the purpose named, but only colorable, 
or purely supplemental, infringement would not be avoided. What 
are the facts at bar with référence to thèse hypothèses? 

It should be observed that there is nothing functionally new in 
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th? relative manner in which the arm and the eye approach each 
other in connection with the delivery of thread to the former by 
the Iat,ter, although, on the proper construction of claim 19, that 
matter alone would not be materiaï'to the case. In ail the devices 
before the court, the relative manner of their approach is the same, 
although in the old devices the arm makes the approach, while in 
complainant's device it is made by the eye. Therefore, there is 
nothing functionally new in the fact that the complainant's arm, 
when receiving the thread, interposes between the eye and the needle; 
nor would it affect this case if it were otherwise. The old devices 
required an ultimate double movement across the whole plane of 
opération,— the arm to the right, the eye to the left. The complain- 
ant's invention reduced materially the quantum of thèse move- 
ments, and ,this alone may well , hâve involved invention. But, as 
claim 19 is drawn, this constitutes only one élément in it, and there- 
fore this fact is not of itself qf importance in this case. 

Corning back to the principal question already stated, and re- 
ferring to the respondent's machine, the complainant says: 

"In defendant's machine the mode of opération of the thread eye and 
thread arm with référence to the hook needle is the mode of opération of 
th'ose parts described in the 19th claim. The thread eye on its return stroke 
carries and cjelivers the thread to thé 'thread arm, which is then in its forward 
position; the thread arm then moves back to engage and hold the thread, and 
the eye then makes its needle-threading stroke and threads the hook needle, 
which then draws a loop of thread through the material, and the thread arm 
moves forward to release the thread as the needle draws the loop. The 
thread eye has the new funetion of carrying and delivering the thread to the 
thread arm, and the thread arm has merely to retain and release the thread 
delivered to it by the eye, in order that the two may co-operate to thread the 
needle with a bight of thread between the needle and the material." 

His expert, referring to the respondent's expert, says: 

"Mr. Calyef totally disregards this différence as a basis of comparison, and 
bases his comparison apparently wholly upon the fact that while in defend- 
ant's machine the bight is formed by the delivery of thread by the thread eye 
to the thread arm, the holding of that thread by the thread arm, and the 
subséquent delivery of thread by the thread eye to the needle, the thread 
arm moves further than is necessary to the performance of its funetion in 
forming the bight,. and that in addition to performing this funetion it elongates 
the bight." 

On the other hand, the respondent says: 

"In the Campbell patent in suit, as we hâve pointed out, the entire share of 
the thread ann in the thread-drawing movement has been given to the thread 
eye, so that the thread arm merely retains the thread in position to which it 
lias been brought by the thread eye. It .is because the thread arm of the 
patent in suit has ho thread-drawing, but merely a thread-retaining move- 
ment, that the rubbing or slipping of the thread over thread arm, referred to 
in the spécification as objectionabie, Is prevented. In the Campbell patent in 
suit not a hair's breadth of thread is drawn down by the thread arm; the 
thread arm simply first retains the apex of the bight and then drops it. The 
exact amount of thread drawn down relàtively by the thread arm and the 
thread eye in the defendant's machine varies somewhat. The thread arm 
and thread eye of the defendant's machine, as in ail machines of this class, 
are capable of a certain amount of adjustment, so as to enable them to deal 
with leather of différent thicknesses. When the defendant's machine is ad- 
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jtssted so as to give the least possible movement to both thread arm and 
thread eye, the thread eye will draw down three-sixteenths of an ineh of thread 
while the thread arm will draw down four-sixteenths. When both the thread 
arm and thread eye In the defendant's machine are adjusted to draw down the 
greatest amount possible of thread, the thread eye will draw down six-sixteenths 
of an ineh of thread and the thread arm will draw down ten-sixteenths of an 
inch of thread." 

The respondent's expert testifies as follows: 

"As to the défendants machine, * * * the arm begins with a bight- 
forming movement against the Une of the standing thread, the eye moving 
not ftrst, but last, and the arm and eye co-operating together, and each hav- 
ing a positive movement to form the bight." 

We dérive from the record no further substantial assistance, and 
hâve been compelled to resort to an inspection of the respondent's 
machine, put into the case by the complainant. Complainant also 
put in- one of its commercial machines, which has complicated any 
attempt at comparison, as it clearly does not conform in construction 
to claim 19. The complainant's expert testifies about it and the 
respondent's machine as follows: 

"In saying that each of thèse two machines contains a thread arm and a 
thread eye operating together, after the manner described in the patent in 
suit, and referred to in the nineteenth claim, I hâve not falled to notice that in 
each of thèse two machines the thread arm has a little more movement than 
is necessary to enable it to take hold of the bight formed and delivered to it 
by the thread eye. The resuit of this excessive movement is that, after the 
bight has been formed by the thread eye and delivered to the thread arm, it 
is slightly elongated by the excessive motion of the thread arm before the 
thread eye begins to move towards the needle. I regard this excessive move- 
ment, however, wholly immaterial so far as concerns the practical results of 
the opération of the machine, and so far as concerns any question of the em- 
bodiment of the invention described in the patent in suit, and referred to in 
the nineteenth claim." 

But an inspection of complainant's commercial machine shows 
that the arm has a very considérable throw, and that, so far from 
having only the motions shown by the patent to be necessary for 
retaining and releasing thread, it has a very substantial, independ- 
ent, positive action, in drawing out the supply required to feed the 
needle from the direction opposite to the spool. We are therefore 
without the advantage which would come from making a compara- 
tive inspection, and we are compelled to observe as best we can, 
without any practical standard with which to compare. This in- 
spection discloses to us that, at the beginning of the séries of 
movements which results in feeding the needle, the respondent's 
needle and arm are substantially in the same perpendicular, so that, 
as already said, the arm must presumably make a substantial move- 
ment away from the perpendicular of the needle in order to form the 
necessary loop; that, consequently, the arm, in forming the loop, 
does apparently exert a proper and necessary function by a sub- 
stantial and very considérable active throw in drawing out a supply 
of thread; and that the respondent's eye and arm apparently co- 
operate in a normal manner in forming the loop, substantially as 
the loop co-operated in the old device, although approaching from 
différent directions. Such being the apparently normal and proper 
8a F.— 10 
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operatiëri of the respondent's machine, we hâve i?<$nïng: tç oyercome 
the presumption against the complainant, arising theref rom, except 
the bare statement of the complainant's expert, which we hâve 
already cited, that the réspëndent's "thread arm moyes ïurther than 
is necès&âry to the performance of its function in forming the bight." 
To accept a statement so gênerai that it gives the court no détails 
by which it can apply its ternis, or by which it càn'judge for itself 
the limitation to be put on the expression "fù*thëi t than is neces- 
sary," or by which it can détermine whether ! thé: aïlêged excessive 
degree of throw ig substaiitial, would be to substitute the witness 
for the court. The attempted application of so gênerai a state- 
ment is màde ail the more doubtful because the long throw of the 
arm in the complainant's commercial machine shows apparently 
that the inventOr's idea that abrasion by the ârm of the old de- 
vices was injuriôus, was fanciful, orthat it was easily overcome by 
properly rêshaping the arm, or by sômëwhat changiflg its relative lo- 
cation. This is apparentiy ail the respondeht has done, and it 
had a right to do this. We do not think thé cqmplainant has met 
the burden, resting on it, of prôving infringement of èlaim 19, as 
properly constrned. The deeree! of the circuit court is reversed, 
and the case is remanded to that court, with direction to dismiss 
the bill, with costs, the appellant to recover the costs of this court. 



SAFEGUAK.D ACCOUNT CO. v. WELLINGTON; 
(Circuit Court; D. Massachusetts. January 27, 1898;) 

1. Patents— Invention. 

The use of perforated Unes i$ paper, for the purpose of ' permitting easy 
séparation, having for many years been common in the arts in which paper 
is used, its application to any particular art, or any subdivision thereof, does 
not involve ' invention, unless undër peculiar circumstahces. 

2. Same— Blank Books foh Ledôers. 

TheHofne patents, Nos. 393,506 and 303,507, f or blanfc books, consldered; 
and the former, which is for<a book having full leaves of the same width, 
a part pf which are kmgitudinally perforated near their outer edges to make 
removabie margins, thereby forming a long and short leaf ledger, is, never- 
theless, fbllbwing the anàlogy of Thomson v. Bank, 3 C. C. A. 518, 53 Fed. 
250, held valid and inf ringed, and thé latter held vôid for want of invention, 
over the former. 

This was a suit in equity by the Safeguard Account Company against 
Edward F. Wellington for alleged infringement of.letters patent No. 
393,506 and 393,507, issued to John W. Home for blank books. 

Clarke, Raymond &' Coale and George O. G. Coale, for complainant. 
Robert W. Hardie, for défendant. 

PUTNAM, Circuit Judge. The earlier of the two patents in suit, 
No. 393,506, is the only one which requires particular considération. 
It was applied for June 27,1887, and issued November 27, 1888. Claim 
1 is as follows: 
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"A blank bôok having full leaves of the same, or substantially the same, 
width, a part of which are provided near their outer edges with longitudinal 
Unes of perforations to form removable margins, and tne rest of which are 
unperforated, the perforated and unperf orated leaves being interposed between 
each other throughout the book with one or more of the perforated leaves be- 
tween the unperforated ones, substantially as set forth." 

The nature and purposes of the alleged invention are pointed out by 
the complainant substantially as follows: The advantage of a long 
and a short leaf ledger is that one column of names will answer for the 
pages on several narrow leaves of the book, as well as for the wide 
page on which it stands, and the opposing wide page. The book 
with a long and a short leaf is old. The book of the patent, however, 
is not made with a long and a short leaf, but with leaves of the same 
width, or substantially the same, throughout, and is so constructed, 
by perforation or its équivalent, that the user of the book can, without 
difficulty, make a long and a short leaf book, by removing so much 
of certain intervening leaves as is necessary in order to so expose the 
names column of one page that it may be used with the other pages 
of the séries. Before the invention in suit, to make a long and a short 
leaf ledger. it was generally best to make a book in which ail of the 
leaves were of full size, and then to eut from one or more leaves, follow- 
ing the leaf which contains the names column, a margin of proper 
width. Such a construction of a long and a short leaf book is diffi- 
cult and expensive, from the bookbinder's point of view, owing to the 
fact that the book, if it is to hâve the ordinary finish, namely, a 
flat, heavy, broad binding, and colored, burnished edges, must be made 
and finished exactly like an ordinary book, and then hâve certain of its 
leaves shortened by cutting by hand. If the employé carelessly cuts 
the wrong leaf, the book is ruined. Moreover, the resuit is a book 
in which the outer edges of the leaves are flabby, and liable to collect 
dust, and become dog-eared; the covers themselves also being liable 
to become warped when in use. Looked at from the bookkeeper's 
point of view, such a book is difficult to use, for the reason that there 
is no firm, solid surface upon which to enter in the names column 
the various accounts. On the other hand, in the complainant's book 
the leaves which are to be made short leaves are perforated before 
the book is bound up, and, in case of any error in the perforations, the 
leaf or sheet may be discarded when the sheets are gathered before 
stitching. The various processes which follow are those ordinarily 
practiced in making a long-leaf book of equal thickness. The book 
may receive proper pressing, and the edges of the leaves may be col- 
ored and burnished in the ordinary manner, and in fact be made with- 
out any increased expense in its manufacture over that of the ordinary 
long-leaf book, except the cost of perforating. As the resuit, the ac- 
countant has a book in which the names may be easily written in the 
names column, for the reason that the book is solid throughout, like 
an ordinary ledger, and yet, when it has been partially used, he may 
couvert it into a long and a short leaf book, so that the same names 
column may apply to a number of pages. 

We think we hâve thus fully stated what the complainant main- 
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tains as thé invention covered by claim 1 of patent No. 393,506, and 
the advantages of its use. Nonë of thèse alleged advantages are sug- 
gested in the patent; and whije, , ôf course, this. fact does not deprive 
the holder of the patent of the benent of them, if they in fact exist, it 
weiglis in favor of the proposition that they do not exist, or at least 
are not of importance. The complainant's treasurer testifles that 
"many thousands," Constructed accbrding to the patents, hâve been 
sold; but he is unable to deflne this, nor does he make it appear whether 
the sales were on account of the patented f eatures, or of the superiority 
of complainant's manufacture in other particulars. The complain- 
ant put in évidence a printed catalogue of its customers, — to be sure, 
of only a part of them; but it, is signiflcant from the almost total 
absence from it of banks and bankers, by whom complainant's pat- 
ented device would be especially used if it possessed substantial 
merit. The manufacturer of the alleged infringing device apparent- 
ly admits that "it is désirable to make the book appear like an or- 
dinary ledger with full leaves," and the évidence also sustains most 
of the complainant's propositions as to the existence of the other 
advantages claimed by it. Thèse advantages, however, are of a 
minor character, and the case f ails to weigh ail the peculiarities of 
the patented book pro and con, or to show that the patent marked, 
on the whole, any substantial step in advance in the matter of prac- 
tical utility, or has ever been accepted as such. Sitting as triors of 
the facts, as well as of the law, we must take notice that the use 
of perforated lines in paper for the purpose of permitting easy sép- 
aration bas for many years been common to ail the arts where paper 
is used. Under thèse circumstances, its application to any partic- 
ular art, or any subdivision thereof, cannot be regarded as involv- 
ing invention, unless under spécial circumstances. We hâve great 
doubts whether the advantages claimed in this case exhibit utility 
of that striking character which stamps on the mind an impression 
of the actual présence of the spirit of invention. Hollister v. Man- 
ufacturing Co., 113 U. S. 59, 72, 5 Sup. Ct. 717; Electric Co. v. La 
Eue, 139 U. S. 601, 605, 606, 11 Sup. Ct. 670; Potts & Co. v. Creager, 
155 U. S. 597, 608, 15 Sup. Ct. 194; National Cash-Register Co. v. 
Boston Cash Indicator & Eecorder Co., 156 U. S. 502, 515, 15 Sup. 
Ct. 434; Manufacturing Co. v. Holtzer, 15 C. C. A. 63, 67 Fed. 907, 
910. Nevertheless, in Thomson v. Bank, 3 C. C. A. 518, 53 Fed. 
250, the court of appeals for the Eighth circuit found invention in 
a patent in this same art issued for a device of substantially the 
same nature as that at bar, though not the same. We feel con- 
strained to follow the analogy of that décision, especially as the 
case at bar is one of doubt. Applying to the question of novelty the 
rule stated by Judge Lowell in Stewart v. Mahoney, 5 Fed. 302, 305, 
and cited by us in American Street Car Advertising Co. v. Newton 
St. Ry. Co., 82 Fed. 732, 735, and also restated by the court of ap- 
peals for this circuit in Heap v. Suffolk Mills, 27 C. C. A. 316, 82 
Fed. 449, 453, we conclude that the patent has not been anticipated. 
No deflnite point has been made that the complainant may not pre- 
vail on the second claim of patent No, 393,506, if it does on the first. 
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The other patent in suit, No. 393,507, which must be regarded as the 
later one issued, clearly contains nothing patentable not covered by 
the earlier one, and is void. Let there be a decree for the complain- 
ant, under rule 21, sustaining its suit on both claims of patent No. 
393,506, and adjudging patent No. 393,507 void, with costs for com- 
plainant. 



A. B. DICK CO. v. BELKE & WAGNER CO. 

(Circuit Court, N. D. Illinois. July 3, 1897.) 

1. Patents— Inventions— Improvements in Inks. 

The Fuerth patent, No. 437,588, which, by the use of linseed oil, vaseline, 
and the essential coloring matter, produces an lnk rendered limpid by friction, 
and avoiding the tendency to adhesiveness eharacteristic of ordinary printer's 
ink, and adapting it to the needs of stencil printing, discloses a new discovery, 
and a valuable advance in the art of piïnting. 

S. Same— Infringement. 

Where the analysis of an alleged infringing ink shows the présence ôf the 
constituents entering into the patented combination, and the défendants fail 
to deny on oath the use of such constituents, the analysis will be taken as 
correct, and as proof of infringement. 

This was a suit in equity by the A. B. Dick Company against the 
Belke & Wagner Company for the alleged infringement of a patent for 
an improvement in inks. 

Dyer & Driscoll and Poole & Brown, for complainant 
C. C. Bulkley and N. H. Hanchett, for défendant. 

GROSSCUP, District Judge. The bill is to restrain infringement 
of letters patent No. 437,588, granted to the Iiedding Ink & Duplicator 
Company, as assignée of William C. Fuerth, September 30th, for im- 
provement in inks. The défendant dénies infringement, and also con- 
tests the validity of the patent. 

The purpose of the patentée was to produce an ink adaptable to the 
needs of stencil printing. Such an ink must necessarily be différent, 
in some respects, from the ordinary printer's ink, and especially in view 
of the new stencil sheet, which is composed of more delicately con- 
structed paper. Mr. Fuerth points this out in the following language: 

"Printer's ink, properly speaking, is a viscid and very tacky mass, and, when 
applied, for printing purposes, for a printing roller over a stencil sheet composed 
of delicately waxed paper, it would naturally tend to tear it, and the ink in a 
pure state was of no utility. Consequently, in the old state of the art, it was 
necessary to the production of even a few impressions to thin the printing ink 
with an excess of linseed oil, castor oil, turpentine, and the like." 

And Professor Morton concurs with this in substantially the same 
language. The introduction of thèse solvents, however, was calculated 
to make the ink too iiuid to be available for use in the usual manner 
of stencil printing. The patent in question produces an ink which, 
appearing to" the printer in a state of jelly-like consistency, is ren- 
dered limpid by friction, and avoids the tendency to adhesiveness 
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character istio of ordinary printer's ink. In thèse respects it seems to 
be a genuine and valuable advanee in the art. 

Printer's ink for a long time has been made from the products of 
petroleum, linseed oil, fatty oils, vegetable oils, and other products r 
according to différent formulas. The patent in suit employa linseed 
oil, together with vaseline, a product of petroleum, with the essen- 
tial coloring matter, and is not; in thia respect, generally speaking, very 
différent from the old printer's ink. But, while vaseline is a product of 
petroleum, it is likewise, in many of its characteristics, différent from 
the other products of petroleum, and, when combined with linseed oil 
and the other coloring matter, as pointed out in the patent in suit, pré- 
sents an ink, as a finished entirety, very différent from the old printer's 
ink, and différent in just thosè respects that make the one adaptable 
to stencil printing and the other unadaptable. This constitutés a 
new discovery in the art of printing, jùst as much as if its éléments, or 
a portion of them, were derived from some substance hitherto unrelated 
to printing ink. In my opinion the patent is valid. 

The analysis of défendants' ink by the eomplainant's experts shows 
the présence of vaseline and the other constituents entering into the 
eomplainant's combination. This -(Bstimony might be.much lëss con 
clusive if the défendants, who are alive and filed théir answer, had 
denied under oath the use of such constituents. Their failure. to meet 
eomplainant's analysis by a, déniai leaves me in no doubt that the analy- 
sis is substantially correct. The usual decree for an injunction and 
accounting may be entered. 



THAMES & MERSEY MARÏNE INS. CO„ Mmîted, v. O'CONNELL.' 

(Circuit Court of Appeals, Nlnth Circuit. February 14, 1S98.) 

No. 375. 

Marine Insurance — Pbobibited. Places. 

A marine Insurance policy warranted a schooner not to use certain 
ports or places. The schooner left San Francisco bound for Suislaw 
River, a prohibited place, and, In tempestuous weather, came to a buoy 
near the entrance to the river, wasj driven about, and anchored a mile 
from the entrance, where the chain toroke, and the schooner was driven 
ashore, and wrecked. Bêlé, that when the schooner came up to the buoy, 
with the intention of entering the river, and afterwards anchored one mile 
from the entrance, it was using places prohibited by the policy, and the in- 
surance company was not liable for the loss. 

Gilbert, Circuit Judge, dlssenting. 

Appeal from the District Court of the United States for the 
Northern District of California. 

Page & Eells, for appellant. 
Andros & Frank, for appellees. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. , 

ï Rehearing denied. 
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ROSS, Circuit Judge. This is an appeal from a deeree given the 
libelant in the court below. Thè ^ppellant, who was the respond- 
ent there, underwrote a policy of marine insurance on the interest 
of Thomas OTarrell, the libelant's intestate, in the schooner Rob- 
ert and Minnie, against périls of the seas and other périls in the 
policy mentioned. The policy contained, among other warranties, 
the following: • 

"(4) Not to use any ports or places on the west eoast of America north of San 
Francisco, nor islands adjacent thereto, except Dmpqua and Columbia Rivers, 
Humboldt, Coos, and Shoalwater Bays, Gray's Harbor, Sitka, Ounalaska, and 
St. Paul's Harbor, and pprts inside the mouth of the Straits of Fuca; not to 
use any inside passage on the west coast of America north of Burrard's Inlet, 
nor ports or places on the east coast of Asia, north of Shanghai, nor islands 
adjacent thereto, except ports in Japan; nor to use Torres Straits, nor any 
guano island, nor to engage in inter-island tradCj nor to go on a whaling, fish- 
ing, or trading voyage. It shall and may be lawful, however, for said vessel 
in her voyage to proceed and sail to, touch and stay at, any ports or places, if 
thereunto obliged by stress of weather or other unavoidable accident, without 
préjudice to this Insurance." 

On the margin of the policy this stipulation was written : 

"It is understood and agreed that this company is not liable for any claim 
resulting from using ports or places not allowed by this policy." 

While the policy was in force, the schooner, under command of 
O'Farrell, the assured, sailed from San Francisco bound to Suislaw 
River, in the state of Oregon, which was a port or place which the 
assured agreed and warranted that he would not use. It appears 
from the Pacific Coast Pilot, which was read in évidence, that this 
river was flrst reconnoitered by the Coast Survey in 1883, when the 
bar was found to be bad, and had only five feet of water upon it. It 
could then be crossed only on the flood tide near high water. It was 
then nearly a quarter of a mile across, and the channel narrow. But in 
1887 the bar was found, not only to hâve changed its location, but from 
the northernmost point of the cliffs a great sand flat had made out 
fully three-fourths of a mile to the south, and changed the whole loca- 
tion of the bar. The Coast Pilot proceeds: 

"It is therefore évident that only a local knowledge will serve to détermine 
che peeuliarities of the bar and channel at any time. * * * It is reported 
that the bar works around from the south to the north as far as possible, and 
then again breaks out near the south spit. When it is settled towards the north, 
it is claimed to carry nine feet of water; but that it has been less during the 
change. There is a sunken rock near the beaeh about half a mile to the south- 
east of the south spit." 

During the voyage from San Francisco, the schooner was driven 
by tempestuous weather to a point about 65 miles to the north ward 
of the entrance of the Suislaw River, having passed its entrance 
about 30 miles to the westward. The vessel then tacked, and pro- 
ceeded to the southward, her master intending to take her into 
the river should he be able to secure the services of a tug to tow 
her in, which he expected would corne out for that purpose. There 
was a buoy located a quarter of a mile outside of the bar, near the 
entrance of the river, which indicated the entrance to the channel 
over the bar. The schooner sailed right up to that buoy. The 
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tug could not then corne out, on açcount of the roughnc3s of the bar 
and the lack of sufficient water thereon at the then stage of the 
tide. The schooner then stood off to sea about half a mile, and 
afterwards stood in towards, and came up to, the buoy. She then 
stood off again for a short time ;i but lost the wind, and drifted in- 
shore to a point about one mile to the southward of the bar, where 
the master dropped anchor. Shortly after letting the anchor go, 
the heavy swell brought such a strain upon the chain that it parted, 
and the vessel in a feW minutes drifted upon the shore, and was 
wrecked and totally lost. The vessel did not at any time while 
the policy was in force enter the river, nor was she nearer thereto 
than about one mile. The above facts were niade to appear to 
the court below by an agreed statement, upon which the cause was 
determined thece and is brought hère. 

By the fourth clause of the stipulations above quoted, the as- 
sured bound himself not to ose any ports or places on the west 
Coast of America north of Sari Francisco, nor islands adjacent 
thereto, except Umpqua and Columbia Hivers, Humboldt, Coos, and 
Shoalwater Baysy Gray's Harbor, Sitka, Ounalaska, and St. Paul's 
Harbor, and ports inside the mouth of the Straits of Fuca; and, 
by express agreement indorsed on the niargin of the policy, it was 
covenanted that the insurer should not be liable for any claim re- 
sulting from using ports or places not allowed by the policy. This 
contract is the measure of the rights and obligations of the re- 
spective parties. Confessedly, Suislaw Biver was a place the as- 
sured was prohibited by the policy from using. Was not the buoy, 
which stood near the entrance to that river, and within a quarter 
of a mile from the bar and its immédiate vicinity, equally a place 
the assured was prohibited by the policy from using for the purpose 
of getting into the river? Was not the point about one mile to the 
southward of the bar, where the assured dropped his anchor, 
equally a place the assured was prohibited by the policy from 
using, under the circumstances appearing in this case? Undoubt- 
edly so; for they are ail on the west coast of America, north of San 
Francisco, and neither of them is Umpqua or Columbia Biver, Hum- 
boldt, Coos, or Shoalwater Bay, Gray's Harbor, Sitka, Ounalaska, 
or St. Paul's Harbor, or any port inside the mouth of the Straits 
of Fuca, and neither of the places was so used by the assured in 
going where, under the policy, he had a right to go. Nor was the 
assured obliged by stress of weather or other unavoidable accident 
to sail to, touch, or stay at or near, the buoy, or at or near the 
Suislaw Biver, or at or near the point where he dropped his anchor. 
On the contrary, he was at those prohibited places in pursuance 
of the intent with which he started on his voyage, and in spite of 
tempestuous weather, which, so far from taking him to the pro- 
hibited vicinity, had taken him C5 miles to the northward and 30 
miles to the westward of those places. It is idle to say that he 
did not use the prohibited places, when the agreed statement of 
facts shows that the assured sailed his schooner "right up to the 
buoy" in the endeavor to get into the Suislaw Biver. Was he not 
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"using" this place when he sailed his schooner there? And did he 
not "use" the place about one mile southward of the bar when he 
dropped his anchor there? Undoubtedly so. Each of thèse places 
and its immédiate vicinity was as much prohibited by the terms 
of the policy as was the Suislaw Eiver, when used, not in going 
where under the terms of the policy the assured had the right to go, 
but in the endeavor to enter a prohibited port. 

Nothing more, we think, need be said to show that the judgment 
appealed from is erroneous. It is accordingly reversed, and the 
cause remanded, with directions to the court below to enter judg- 
ment for the respondent on the agreed statement of facts. 

GILBERT, Circuit Judge (dissenting). I am unable to concur with 
the majority of the court in holding that the insured in this case used 
the Suislaw River in violation of the stipulations of the policy. It 
must be presumed that the contract of insurance expressed exactly 
the risks which the insurance eompany agreed to assume. The vessel 
was prohibited from using certain specifled ports and places. She 
was free to go anywhere except to those ports or places. She had 
the right to traverse the open sea in any direction in going to and 
from any of the ports which the policy permitted her to use. She 
undoubtedly had the right to approach as ■ near as possible to the 
Suislaw River without entering it. For aught that appears to the 
contrary, her ordinary route to or from some of the permitted ports 
would take her as near to the Suislaw River as the point where she 
was anchored when her chain parted, causing her to be drifted ashore. 
But the opinion of the majority of the court rests upon the fact that, 
notwithstanding that the vessel was not prohibited to approach that 
point, her master took her there on this particular occasion, with the 
intention of entering the Suislaw River. This leaves the décision of 
the case to turn upon the question of the intention with which the 
vessel approached the river. It would seem upon principle that no 
citation of authority would be necessary to sustain the position that 
the intention or the attempt to enter a prohibited port is not tanta- 
mount to using it. If the intention détermines, then it would follow 
that if the vessel had cleared from San Francisco with the intention of 
entering a prohibited port, and immediately thereafter that intention 
had been abandoned, and she had been lost on her way to one of the 
permitted ports, there could be no recovery under the policy. I 
think that the principle announced in the case of Snow v. Insurance 
Co., 48 N. Y. 624, should be décisive of this case. In that case 
the court held that a warranty in a policy of marine insurance not to 
use a certain port means not to go into it, and that going near or in 
the direction of the prohibited port is not a breach of the warranty. 
Said the court by Earl, C. : "A mère intention to violate a policy can 
never hâve the eff ect of an actual violation. The vessel, at the' time 
of her loss, was not sailing in forbidden waters, and, so long as she 
had not actually reached a forbidden place, the unexecuted inten- 
tion to reach one cannot avoid the policy." In Wheeler v. Insurance 
Co., 35 N. Y. Super. Ct. 247, it was held that, where the words "to use" 
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were adopted m a covenant not: tri usei .certain ports and places, they 
meant *fto go into a port, harbor, iorhaven for shelter, commerce,: or 
pleasure, and to dérive a benefit or advantage from its protection," 
and that to cléar for a port or to sail for it is not to use it under the 
policy, and is not a violation of the warranty. In Insurance Co. v. 
Tucker, 3 Cranch, 357, a vessel ; was insured at and from Kingston, in 
Jamaica, to Alexandria; but she.took in a cargo at Kingston for 
Baltimore, and Alexandria, and sailed with the intent to go, flrst to 
Baltimore, and then to Alexandria. While on her way, and before 
reaching the point of déviation from the direct route from Kingston 
to Alexandria, she was captured. The court held that it was a case 
of intended déviation only, and that "an intent to do an a et can ne ver 
amount to the commission of the act itself." Thèse authorities and 
others, in my opinion, sustain the proposition that where in a policy 
of insurance there is a warranty not to use a certain port, and the in- 
sured proceeds towards that port with the intention and in the at- 
tempt to use the port, but in fact goes to no point to which he is pro- 
hibited from going, and uses no place or port interdicted by the policy, 
there is no breach of the terme of the policy. It is to be presumed 
that the précise agrèement of the parties has been specifled in the 
con tract, and that the vessel is free to go any where upon the high 
seas, or into any port or place except the interdicted ports and places. 
In this case the vessel was not to use the Suislaw River. It may be 
assumed that the insurance company declined to insure against the 
risks that might be eneountered in that river, or, perhaps, in crossing 
the bar at its mouth. The vessel approached no nearer than the 
buoy, a quarter of a mile outside the bar. She did not use the river, 
although her mâster intended and attempted to use it. The policy 
did not prohibit the intention or the attempt to use it It prohibited 
only the use. The contract of insurance has indemnity for its ob- 
ject, and it should be construed liberally to that end. "Stipulations 
are construed strictly against the party inwhose fàvor they are made." 
11 Am. & Eng. Enc. Law, 286; Catlin v. Insurance Co., 1 Sumn. 434 t 
Fed, Cas. No. 2,522: Hoffman v. Insurance Co., 32 N. Y. 405; Insur^- 
ance Co. v. Cropper, 32 Pa. St. 351. I think the decree should be af- 
flrmed. 
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GEACE et al. v. BKOWNE et al. 

(Circuit Court of Appeals, Second Circuit. March 2, 1898.) 

No. 81. 

1. Shipping— Carriage op Goods— Date op Sailing. 

A cargo of nitrate of soda having been purchased to be shipped on a salllng 
vessel to sail in November, the purehaser refused to receive it, on the ground 
that the ship did not sail in November. The proofs showed that on November 
29th, after loading, the vessel broke moorings, took a pilot, and went to a 
place known as the "starting ground," but did not actually départ until De- 
cember lst. There was a conflict of évidence as to whether the master in- 
tended to départ on the 29th, and was prevented by lack of wind. Held, 
that the issue was properly submitted to the jury. 

2. Evidence— Ship's Papers. 

An application by a vice consul for a permit for the vessel to départ, a bill 
of lading signed by the captain, a license to sail, a certificate of the custom- 
house officiai that the vessel had paid its tax for hospital dues, and the bill 
of health signed by the maritime subdelegate; the bill of lading being identi- 
fied by the mate, and the other papers being officiai documents under seal, 
exeeuted by the Chilian authorities, and such as the laws of maritime nations 
generally require, and produced by the proper custodian from the proper place 
of custody — are entitled to confidence, and should be admitted as évidence. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

On October 30, 1894, Hemenway & Browne, hereafter called "the plaintiffs," 
sold to William It. Grâce & Co., hereinafter called "the défendants," 3,000 bags of 
nitrate of soda, to be shipped in a sailing vessel to sail in November, 1894, from 
the western coast of South America to New York. The complainants alleged that 
this quantity of nitrate was duly shipped from Taltal, Chili, on the west coast 
of South America, in the Beechdale, a British sailing vessel, which sailed during 
the month of November, and arrived in New York on March 29th, when the 
défendants refused to receive any of it, npon the ground that the vessel had not 
sailed from Taltal until December 1, 1894; that the price of nitrate had fallen-, 
and that the damages to the plaintiffs therefrom were $2,088.10. Thèse alléga- 
tions were admitted, except that it was denied that the vessel sailed during the 
month of November. The case was tried to the jury upon the question of the 
date of sailing, and the verdict was for the plaintiffs. The vessel reached 
Taltal on October 26th, and finished loading on November 29th, about 6 o'clock 
p. m. Taltal is a small bight on the open coast, has no docks, and vt-ssels are 
loaded from lighters. The vessel broke moorings, took a pilot, hove ancnor, and 
was taken to what is called the "starting ground," at the outside harbor limit, 
on the evening of November 29th, but did not actually départ to sea until De- 
cember lst. The two alleged errors which are relied upon by the défendants are 
the refusai of the trial court to direct a verdict in their favor, and the admission 
of the clearance papers of the vessel, which will be hereafter described, without 
further authentication. There is no disagreement between court and counsel 
as to the terms of the contract, or as to what constituted a sailing. The circuit 
judge chargea the jury that the question whether the vessel sailed on Novem- 
ber 30th or December lst was not technical; that the parties had, by their con- 
tract, made a November sailing a matter of substance; and that performance 
of the contract was necessary to a recovery. He further charged that "a vessel 
sails from a port when she breaks her moorings, being fully prepared to go to 
sea, with the intention of immediately proceeding to sea, and is only delayed by 
some accidentai circumstance" ; and that "a vessel sails when she weighs anchor, 
or casts off or gets under way with the intention to proceed at once to sea 
without further delay; but, if she is not entirely ready for sailing, she has not 
sailed by merely moving down the harbor." The court .further charged that three 
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requisites must be shown by the plaintiffs,— a condition of préparation or readl- 
ness, some action taken, and an intention to sail on November 30th. No objec- 
tion was made to the terms of the charge, but the défendants are of opinion 
that under this conceded state of theilaw there was no question of fact to be sub- 
mitted to the jury. The captain of the Beechdale died on the homeward voyage, 
and the question as to the time of sailing depended very niuch upon the value 
which should be given to the mate's testimony, which was that the pilot left 
the vessel on the evening of Noveiftber 29th ouiside of the harbor limit; that 
there was no wind on the 30th, and^ the vessel was weighed out about half a mile 
further, in the hope of getting wind when she was in the open sea in about 45 
or 50 fathoms of water; and that the failure to continue the voyage was the lack 
of wind, and that the witness was on ;the watch, looking for a breeze. The 
clearance papers were introduced to show a readiness for sea. 

Wm, L. Turner, for plaintiffs in error. 
Wm. M. Ivins, for défendants in error. 

Before WALLACE and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge (after stating the facts). The point in 
dispute was the intention with which their action was undertaken 
on the 30th, for the court abundantly charged that the intention of 
the captain was an essential élément to be affirmatively proved. 
There was room from the mate's testimony for the inference that the 
vessel left her moorings, and was at the edge of the harbor, for the 
purpose of getting ready to départ, but not with the intent of in- 
stantaneous sailing, and that the action which was taken was sim- 
ply to put the vessel in readiness to go when the captain was ready 
to quit the port, and that the theory of her moving seaward with 
the intent of a forthwith departure was fictitious. But the ques- 
tion could.not properly be taken from the jury. There was too 
much affirmative testimony on the part of the plaintiffs for a court 
to déclare that there was no question of fact in actual controversy. 

The next question is in regard to the inadmissibility of the clear- 
ance papers without additional proof of the officiai character and 
signature of the officers who executed them. They were found, aft- 
er the captain's death, with the otber ship's documents, and con- 
sisted of six papers. The first was the ship's manifest, with the 
crew list, signed by the captain, with a certificate by the British 
vice consul of the examination of the sailing letter, and the return 
of the ship's articles, on November 29th, and with a certificate of 
the captain of the port, dated November 29th, that the vessel ar- 
rived in Taltal on October 25th and departed November 29th, "the 
clearance having been presented, executed by compétent Chilian 
authorities." This paper was admitted without objection. The 
other papers were: (1) An application by the British vice consul 
to the Chilian authorities on November 29th for a permit for the 
vessel's departure. (2) The bill of lading, dated November 30th. 
and signed by the captain, and both bill and signature identified 
by the mate. (3) The license to sail, which consisted of the ap- 
plication of the shippers to the governor of the port for a sailing 
license; the certificate of the governor granting license after pay- 
aient of charges; the certificate of the custom-house officiai that 
there are no charges; and the permit of the maritime subdelegate 
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of the port grariting leave to weigli anchor. Ail thèse papers were 
dated November 30th. (4) A certificate of the custorn-house offl 
cial that the vessel had paid its tax for hospital dues, dated No- 
vember 30th; And (5) the bill of health, signed by the maritime 
subdelegate of the port on November 30th, at 11 :30 a. m. AU thèse 
officiai documents were under seal. The certiflcates of the notary 
and of the governor of the port to the signature of the notary, and 
the certificate of the Britïsh vice consul to the signature of the 
governor upon the bill of health, were dated on December lst, and this 
fact was one of the main points of the défense as indicating that 
the vessel was not ready to sail on November 30th. The reply to 
this argument was that thèse attestations were not necessary, but 
were probably taken out of abundant caution, as the vessel was 
obliged to delay. The bill of lading was sufficiently identified by 
the testimony of the mate. The other papers which were of value 
were not copies, but were original documents, executed by the Chil- 
ian authorities, who were public agents appointed for the purpose 
of protection to f oreign commerce, to furnish the documentary évi- 
dence that vessels are engaged in regular traffic, and that they hâve 
permission to sail, which the laws of maritime nations generally 
require, and which must be furnished by foreign vessele when they 
arrive in this country. Eev. St. § 4209. They were produced by 
the proper custodian from the proper place of custody, and that 
they were the clearance papers intended for use upon that voyage 
was manifest. Thèse documents are of a public nature, which are 
made by persons specially appointed for that purpose, in discharge 
of a public duty, are entitled to confidence on that account, and 
their admissibility stands upon the same ground with that of offi- 
ciai registers, in regard to which it is said by Professor Greenleaf 
(1 Greenl. Ev. § 483): 

"Thèse documents, as well as ail others of a public nature, are generally ad- 
missible in évidence, notwithstanding their autlienticity is not conflrmed by 
those usual and ordinary tests of truth, the obligation of an oath and the power 
of cross-examining the persons on whose authority the truth of the documents 
dépends. The extraordinary degree . of confidence, it has been remarked, which 
Is reposed in such documents, is founded principally upon the circumstance that 
they hâve been made by authorized and accredited agents, appointed for the pur- 
pose; but partly, also, on the publicity of their subject-matter. Where the par- 
ticular facts are inquired into, and recorded for the beneflt of the public, those 
who are empowered to act in making such investigations and memorials are 
in fact the agents of ail individuals who compose the state; and every member of 
the community may be supposed to be privy to the Investigation. On the ground, 
therefore, of the crédit due to agents so empowered, and of the public nature 
of the facts themselves, such documents are entitled to an extraordinary degree 
of confidence; and it is not necessary that they should be conflrmed and sanctioned 
by the ordinary tests of truth. Besides this, it would always be difficult, and 
often impossible, to prove facts of a public nature by means of actual witnesses 
upon oath." 

It is true that they are foreign officiai documents, but, because 
the laws of maritime countries universally require the issuance of 
that gênerai class of documents, and the statutes of this country 
require them to be taken by the master of a foreign vessel if he is 
destined for a port in this country, and compel their production to 
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the collecter of' the port where he makes entry of his vessel, they 
stand, in regard to admissibility,. upon the same footing with other 
original officiai documents. 2 Tayl. Ev. §§ 1431-1434. The judg- 
ment of the circuit court is afflrmed, with costs of this court. 



STONE v. MUEPHT et al. 

(District Court, D. Oregon. March 4, 1898.) 

No. 4,288. 

Admiralty— Suit in Pbrsonàm— Damages— Bond. 

Under Admiralty Rule 47 and Rev. St. §§ 990, 991, where the master and 
mate of a shlp are arrested in the state of Oregon on a libel for damages 
for injuries inflicted on the high sea& they are entitlgd to discharge on giving 
bond conditioned at ail times to "çender themselves amenable to the process 
of the court during the pendency of the action, and to such as may be 
issued' to enforce the judgment," as provided by the laws of Orègori, and 
cannot be required to give a bond conditioned for the payment of the money 
awarded by the final decree.' ; i , , 

This was a libel by Amos Stone, by Edward N, Deady, his. guardian 
ad litem, against E. L. Murphy and George Harvey, to recover dam- 
ages for personal injuries inflicted by défendants on the high seas. 
The cause was heard on plaintif!' s motion to require défendants to 
give a new stipulation. 

Edward N. Deady and John H. Hall , far libelant. 
C. E. S. Wood and J. 0. Flanders, for défendants. 

• 

BELLINGER, District Judge. This is an action for damages for 
Personal injuries received at the hands of the défendants on the high 
seas. The défendants are respeetively the master and mate of the 
ship George Stetson, recently arrived in this port. Upon the flling of 
the libel the défendants were arrested, and gave bonds in the sum of 
f 2,000 each, upon condition that they shall at ail times render them- 
selves amenable to the process of this court during the pendency ôf 
this action, and appear herein and render themselves amenable to 
such process as may be issued to enforce the decree herein. The 
plaintiff moves that the défendants be required to give a new stipula- 
tion, conditioned that they will appear in the suit, and abide by ail 
orders of the court, and pay thé money awarded by the decree herein. 
Admiralty Rule 3 pro vides as follows: 

"(3) In ail suits in personam, -Where a simple warrant ôf arrest issues and 
is esecuted, the marshal may take bail, with suiflciënt sureties, from the 
party arrested, by bond or stipulation, upon condition that ne will appear in 
the suit and abide by ail orders of the court, interlocutory or final, in the cause, 
and pay the money awarded by the final decree renderefl therein in thé court 
to which, the process is returnable, or in any appellate court, , And upon such 
bond or stipulation summary process of exécution may and sJiaU be issued 
against the principal and sureties by thë court to which such process is re- 
turnable, to enforce the final decree so rendered, or upon appeal'by thè' appel- 
late court." , • ■ . : ■ : : . . ■ ; ' : : . 
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This application, for a new bond is bâsed upon riile 3, as above, and 
is supported by the décision of this court in the case of Hanson v. 
Eowle, 1 Sawy, 497, Fed. Cas. No. 6,041. 

On the other hand, it la contended that under rule 47, which pro- 
vides that, "in ail suits in personam where a simple warrant of arrest 
issues and is executed, bail shall be taken by the marshal and the 
court in thc-se cases only in which it is required by the laws of the 
state where an. arrest is made upon similar or analogous process issu- 
ing froin the state courts," inasmuch as by the laws of Oregon a 
party arrested in a civil action is entitled to his discharge froni the 
arrest upon giving an undertaking to the effect that he will at ail 
times render himself amenable to the process of the court during the 
pendency of the action, and to such as may be issued to enforce the 
judgment, the défendants in this case cannot be required to give a 
bond conditioned for the payment of the money awarded by the final 
decree herein. Défendants alsocall attention to sections 990, 991, of 
the Eevised Statutes, which provide as follows: 

"Sec. 990. No person shall be imprisoned for debt in any state, on process 
issuing from a court of the United States, where, by the laws of such state, 
imprisonment for debt has been or shall be abolished. And ail modifications, 
conditions, and restrictions upon Imprisonment for debt, provided by the laws 
of any staté, shall be applicable to the process issuing from the courts of the 
United States to be executed therein; and the same course of proceedings 
shall be adopted therein as may be adopted in the courts of such state. 

"Sec. 991. When any person is arrested or imprisoned in any state, on mesne 
process or exécution issued from any court of the United States, in any civil 
action, he shall be entitled to discharge from such arrest or imprisonment in 
the same manner as if he were so arrested and imprisoned on like process from 
the courts of such state. The same oath may be taken, and the same notice 
thereof shall be required, as may be provided by the laws of such state, and 
the same course of proceedings shall be adopted as may be adopted in the 
courts thereof. But ail such proceedings shall be had before one of the com- 
missioners of the circuit court for the district where the défendant is so held." 

In the case of Hanson v. Fowle, it was held that thèse provisions, 
which relate to imprisonment for debt, do not apply in case of an 
arrest in a suit in personam for damages for injuries done the person ; 
that, while a person who willfully injures another in person is liable 
therefor in damages, and may, therefore, in a sensé, be called the 
"debtor" of the party injured, and the sum due for the injury "debt," 
he is in fact a wrongdoer, a trespasser, and does not come within the 
reason of the rule which exempts an honest man from imprisonment 
because he is pecuniarily unable to pay what he has promised ; that, 
for instance, a person who wrongfully beats his neighbor, kills his ox, 
or girdles his fruit trees, ought not to be considered in the same cate- 
gory as an unfortunate debtor. And yet it must be admitted that a 
claim of this kind, when it ripens into a decree for a sum of money, 
becomes a debt against the défendant in the decree. It is true, such 
a claim is not a debt; it is less than a debt; and it cannot be said that 
the reason for abolishing imprisonment for debt does not apply in a 
case like this. If a défendant is not liable to imprisonment for a 
debt, he should not, for the stronger reason, be liable to imprisonment 
in an action where the resuit can only be a judgment for money. 
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Kule 47 is comprehensive. It ! provides no exception that will ex- 
clude this case from its provisions. It pro vides that in ail suits in 
personam, where a simple warrant of arrest issues, bail shall be taken 
only in thosë cases in whichit is required by the laws of thfe state 
where an arrest is> made upon similar process issuing from the state 
courts. And so, too, of section 991 of the Revised Statutes. Hère 
the provision is that, when any person is arrested or imprison ed in 
any state on mesne process or exécution issued from the courts of 
the United States in any civil action, he shall be entitlèd to a dis- 
charge from the arrest or imprisonment in the saine manner as if he 
were so arrested and imprisoned on libe process from the state courts. 
The language, "on mesne process from any court of the United States 
in any civil action," admits of no exception in civil actions. And this 
is a civil action to recover damages. Upon the contention made by 
the plaintiff it'might happen that a party would be subjected to im- 
prisonment in a case where it would be impossible that such a bond 
as is required in this suit should be given. Thèse are cases where 
the parties are usually at a distance from their homes. There is no 
limitation upon the amount that a plaintiff may claim in such cases, 
and, if the right exists to demand a bond for the payment of any de- 
cree that may be awarded, the plaintiff will be under the temptation 
to make his claim for damages sô large that a défendant situated as 
thèse défendants are, will, in the nature of things, be incapable of 
giving it. The requirement, therefore, that is màde in this case, is 
hot only not within the laW, but itis a requirement most unreasonable 
to be made under the circumstances. The bonds already given are 
ail that can be required. They secure to the plaintiff ail that he now 
has under his warrant of arrest, namely, the àppearànce of the de- 
fendants in a suit^ and their submissidn to ail the orijers of the court 
made therein. If no bonds were given, and the défendants remained 
in custody, this is ail the security the plaintiff would hâve, and this is 
what is secured tô him by the bonds as given. The motion that the 
défendants be required to give f urthér bail is therefore denied. 
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FARMERS' & MERCHANTS* NAT. BANK OF WACO v. SCHUSTER et al. 

(Circuit Court of Appeals, Fiftb. Circuit March 1, 1898.) 

No. 629. 

1. Removal of Causes— Local Préjudice. 

After a cause has been tried in a state court, and a mistrial entered, lt 
cannot be removed on account of local préjudice. 

S. Same— Diverse Citizenship. 

Where an action in trespass to try the title to land has been tried in a 
state court, and a mistrial entered, a person becoming interested in the land 
in controversy, and intervening as a défendant, cannot hâve the cause re- 
moved to the fédéral court on account of diverse citizenship. 

Appeal from the Circuit Court of the United States for the Northern 
District of Texas. 

John W. Davis, for appellant. 
D. T. Bomar, for appellees. 

Before McCORMICK, Circuit Judge, and NEWMAN and PAR- 
LANGE, District Judges. 

NEWMAN, District Judge. The facts in this case, necessary to an 
understanding of the issues involved, are as follows: A suit, being 
a trespass to try title to land under the Texas statute, was flled in the 
district court of McLennan county, on the 17th day of February, 1894, 
in favor of the Farmers' & Merchants' National Bank of Waco against 
A. N. Schuster et al. On July 2, 1895, the plaintiff flled its first 
amended original pétition, which pétition was trespass to try title to 
about 20,000 acres of land lying in Sterling county, Tex., the défend- 
ants being A. N. Schuster and wife, Mrs. Lucretia Schuster, A. Judson 
Cole and wife, Luda Cole, Mrs. Florence King, August Schuster, and 
D. T. Bomar, ail of whom resided in the state of Missouri, except de- 
fendant Bomar, who resided and résides in the state of Texas. The 
pétition showed the levy, in favor of the bank on the 26th of February, 
1894, of a writ of attachment on the land sued for as the property of 
August Schuster, issuing out of the district court of McLennan county, 
Tex.; a judgment in said cause foreclosing its attachment lien; an 
order of sale under said judgment, and purchase by petitioner, with 
sheriff s deed to the land. The pétition also alleged that on the 5th 
day of December, 1893, August and A. N. Schuster, for the purpose 
of hindering, delaying, and defrauding their creditors, conveyed part of 
said land to A. Judson Cole, trustée for Mrs. Lucretia Schuster ; that 
on the same day said August Schuster, with intent to hinder, delay, 
and defraud his creditors, conveyed ail of the remainder of said land 
except six sections to A. N. Schuster, his co-defendant ; that on the 
8th day of May, 1894, A. N. Schuster conveyed ail the land conveyed 
to him by August Schuster to D. T. Bomar, as trustée, for the benefit 
of Mrs. Luda Cole and Mrs. Florence King in the first class, and for 
the benefit of about 60 other parties, scattered ail over the United 
States, in the second class, said trust deed directing said Bomar to 
take charge of said property, manage and dispose of the same, and pay 
86 F.— il 
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the proceeds of the sale to the parties secured in said trust deed; that 
ou the 29th of Octobér, 1894, A. N. Schuster> jomed by his wife and 
August Schuster, conveyed to D. T. Bomar, trustée, ail the land sued 
for, to secure certain parties named therein; and that by said last- 
named deed said Bomar is given possession of said property, rents and 
profits arising from the same, and is directed to sell the same, and pay 
the proceeds of the sale to the creditors secured by said deed. Fraud 
was alleged in ail thèse conveyances, with the knowledge and par- 
ticipation on the part of grantees, and that said lands were the prop- 
erty of August Schuster at the ■ date of the levy of the attachment 
on the saine. Therefore petitioner claims title in fee simple in itself ; 
that it is entitled to possession, aud is deprived of possession by D. T. 
Bomar, who holds the same, and is receiving the rents; allèges the 
value of the rents; prays for title and possession of said land, that 
the fraudulent deeds be set aside, and that cloud be removed from 
the title. On August 1, 1895, A. Schuster filed his answer and dis- 
claimer in the state court. On July 3, 1895, D. T. Bomar filed, in 
the state court, his pétition and bond for removal to the United States 
court at Waco, on the ground that the substantial controversy in the 
suit was between citizens of différent states; that he (Bomar) had no 
interest, and was only a formai or nominal party, being trustée in 
two certain deeds; that the bénéficiâmes in said trust deeds had peti- 
tioned for removal, etc. The other défendants, on July 30, 1895, filed 
their pétition and bond for removal on the ground of diverse citizen- 
ship, alleging that défendant Bomar had no substantial interest in the 
controversy, being trustée, and only formai or nominal party, and 
filed with their pétition copies of trust deeds under which Bomar held 
the land. On July 3, 1895, ail the défendants filed their joint answer 
with exceptions, spécial and gênerai, filing therewith certified copies 
of said trust deeds as exhibits. On motion, in the United States court, 
on November 18, 1895, the cause was remanded to the state court from 
which it was removed. After the cause was remanded to the state 
court, and additional pleadings were filed by both plaintiff and de- 
fendants, on the 18th day of January, 1897, the case came on for trial, 
resulting in a mistrial, there being a hung jury. On the 5th of 
March, 1897, the bank filed its second amended original pétition in 
the state court in lieu of its pétition filed in November, 1894, and of its 
first amended original pétition, filed in July, 1895, against the same 
défendants, and alleging, in addition to the facts contained in its orig- 
inal pétition, that in October, 1896, Bomar, trustée, had conveyed part 
of said property to W. T. Fenton, of Chicago, 111., and another part of 
said property to Joshua Graham, and by pétition making Fenton and 
Graham parties for the first time to the suit, also alleging that Fenton 
and Graham had actual knowledge of the pendency of the suit and of 
the issues involved in the suit, at and before the date of their pur- 
chase, and constructive notice of the plaintiff s title by reason of the 
registration of said attachment writs and sheriff's deed ; and praying 
for title and possession of land, and for rents. On the llth of March, 
1897, Mrs. Lucretia Schuster filed her pétition for certiorari to remove 
this cause fpom the state court to the United States court for the 
Northern district of Texas, in which pétition she sets up a history of 
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the case, allèges that there is a separate controversy as between plain- 
tiff and défendant Fenton, that she only owns and claims 3,200 acres 
of land, which lands are also claimed by her co-defendant Joshua 
Graham; that as to the rest of the land there is a controversy solely 
between the plaintiff and Joshua Graham ; that ail of the défendants 
except herself, Fenton, and Graham hâve flled disclaimers, and hâve 
no interest in the controversy; that Bomar was never a necessary 
party to the suit, having no interest therein ; alleging also that f rom 
préjudice and local influence she would not be able to obtain justice 
in the state court, or any other court to which, under the law of Texas, 
she would hâve the right to remove said case on account of such préj- 
udice and local influence. The reasons afterwards set out in the péti- 
tion for the préjudice and local influence were the unpopularity of A. 
and A. N. Schuster, and the fact that the Farmers' & Merchants' Bank 
of Waco has extensive connections in Waco, and that prominent citi- 
zens are its offlcers. The pétition was sworn to by Mrs. Schuster, 
accompanied by an affidavit by D. T. Bomar, very much on the same 
Une as that of Mrs. Schuster. This application for removal was pre- 
sented to the district judge holding the circuit court for the Northern 
district of Texas on the 18th of March, 1897, and granted. On March 
16, 1897, D. T. Bomar flled a disclaimer, alleging that he had never 
had any interest in the subject-matter of the suit, that he was trustée 
in two deeds of trust described in the record, and that both of said 
deeds of trust had been foreclosed, and the property conveyed thereby 
sold to William T. Fenton and Joshua Graham ; that Fenton and Gra- 
ham, having been made parties thereto, would answer, setting up 
their rights in the premises, and that Bomar was no longer a neces- 
sary party. On March 27, 1897, Fenton and Graham flled their an- 
swer to the second amended original pétition of plaintiff, in which 
they dem-urred generally, and pleaded not guilty. On the 27th of March, 
1897, Fenton and Graham each flled their pétition and bond for re- 
moval of the case from the state court to the United States court, on 
the ground that it was a controversy wholly between citizens of dif- 
férent states, setting out the nature of the controversy, their purchase 
from Bomar, trustée, under foreclosure of trust deed, that Bomar 
never was a necessary party to the suit, and had parted with ail right 
or interest that he might or could hâve had in the said premises, and 
that said Bomar had flled a disclaimer herein disclaiming ail interest 
whatever in said premises. On the same day the case was removed 
to the United States court for the Northern district of Texas. On 
the 13th of April, 1897, the bank flled its motion in the circuit court 
to remand the case to the state court from which it had been removed, 
on the ground that the United States court was without jurisdictioi» 
to hear and détermine the case. On the 20th of April, 1897, the mo- 
tion to remand was denied. Subsequently the case, having been dock • 
eted on the equity side of the court, was transferred to the law side, 
and then afterwards transferred back to the equity side of the court. 
Thereafter an issue out of chancery was submitted to a jury. The 
verdict and decree entered thereon was partly in favor of the bank 
and partly against it. It was dissatisfied with thé same, and, after 
the court had overruléd its motion to set aside the verdict, and after 
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the court had overruled another motion to remand the cause, entered 
its appeal, and brought the case to this court. It appears from a 
stipulation that on March 3, 1897, the parties in the case agreed, in 
order to facilitate the litigation, that certain suitsi which had been 
instituted by Fenton and Grraham in the circuit court should be dis- 
missed, and that they should be made parties défendant to this suit, 
which was subsequently done. ït was also agreed that Mrs. Schuster 
might flle her application for removal, but the plaintiff reserved its 
right to object to the jurisdiction of the circuit court, and to endeavor 
to remand the case if it should be removed. We do not see that this 
stipulation affects the questions presented hère for détermination in 
any way, certainly not favorably to the appellees. 

The flrst question to be determined in this case is that of the juris- 
diction of the circuit court, and that dépends upon whether or not 
the case was properly removed from the state court. It will be seen 
from the foregoing summary of the proceedings that the case, as it 
stood in the circuit court when it was tried and determined, was there 
by reason of two removals. One of thèse removals was by Mrs. 
Lucretia Schuster on the ground of préjudice and local influence, 
and the other by Fenton and Graham on the ground of diverse citizen- 
ship. We will first consider the removal of Mrs. Schuster. The péti- 
tion for removal was presented and the removal allowed, it will be 
perceived, after the case had been tried, and mistrial entered, in the 
state court. The question as to the stage at which a case may be 
removed from a state court to the circuit court of the United States 
under the local préjudice clause of the act of March 3, 1887, seems to 
hâve been fully settled by the suprême court in Fisk v. Henarie, 142 
U. S. 459, 12 Sup. Ct. 207, in which case the language "at any time be- 
fore the trial thereof" was construed, and its meaning settled. The 
following quotation from the opinion by the chief justice will show 
more clearly what the court did décide: 

"The act of March 3, 1887, c. 373 (24 Stat. 552), and also as corrected by the 
act of August 13, 1888, c. 860 (25 Stat. 433, 435), provided that 'any défendant, 
being such citizen of another state, may remove such suit into the circuit court 
of the United States for the proper district, at any time before the trial thereof, 
when it shall be made to appear to the said circuit court that from préjudice or 
local influence ne will not be able to obtain justice in such state court, or any 
other state court to which the said défendant may, under the laws of the state, 
hâve the right, on account of such préjudice and local influence, to remove said 
cause.' In view of the repeatéd décisions of this court in exposition of the acts 
of 1866, 1867, and 1875, it is not to be doubted that congress, recognizing the 
interprétation placed on the word 'final' in the connection in which it was used 
in the prior acts, and the settled construction of the act of 1875, deliberately 
changed the language, 'at any time before the final hearing or trial of the suit,' 
or 'at any time before the trial or final hearing of the cause,' to read, 'at any 
time before the trial thereof,' as in the act of 1875, which required the pétition 
to be flled before or at the time at which the cause could first be tried, and 
before the trial thereof. The attempt was manifestly to restrain the volume 
of litigation pouring into the fédéral courts, and to return to the standard of the 
judiciary act, and to effect this in part by resorting to the language used in the 
act of 1875, as Its meaning had been determined by judicial interprétation. 
This is the more obvious in view of the fact that the act of March 3, 1887, was 
evidently intended to restrict the jurisdiction of the circuit courts, as we hâve 
heretofore held. Smith v. Lyon, 133 TJ. S. 315, 10 Sup. Ct 303; In re Penn- 
sylvania Co., 137 U. S. 451, 11 Sup. Ct. 141." 
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Justice Field and Justice Harlan dissented, but the foregoing ex- 
tract is from the décision of the majority of the court. According to 
this décision, the case having been once tried in the state court, it 
was improperly removed on Mrs. Schuster's pétition, and it is unneces- 
sary to go into the sufficiency of the facts alleged to show préjudice 
and local influence or the other questions raised in the case. 

The other removal from the state court to the fédéral court was by 
Fenton and Graham on the ground of diverse citizenship. Fenton 
and Graham bought from Bomar long after the suit by the bank 
against Bomar and others had been flled, and pending the litigation. 
The suit was commenced on February 17, 1894, and the conveyances 
from Bomar, trustée, to Fenton and Graham, were made in October, 
1896. Under the authorities, they came into the litigation subject to 
the disabilities of those who were already parties to the suit. Bomar 
was not only a party, but a necessary party, to the suit. He was in 
possession of the land under a deed empowering him to sell the same, 
and make certain disposition of the proceeds. Being in actual posses- 
sion and control of the land, and collecting the rents, as stated, it 
seems clear that he is not only a proper, but a necessary, party in a 
suit by one asserting title and the right to possession of the land. Bo- 
mar being a party to the suit, and a citizen and résident of Texas, and 
the bank being a Texas corporation, Fenton and Graham came into the 
case subject to the existing conditions, and to the then disabilities 
of the parties. One of the conditions and disabilities then existing 
was that the case was not removable, on the ground of diverse citizen- 
ship, to the circuit court of the United States. Bomar's disclaimer did 
not aflect the status of the case in this respect. 

In Cable v. Ellis, 110 U. S. 389, 4 Sup. Ct. 85, in which there was 
a similar question, the headnote to the décision is as f ollows : 

"After a suit in equity involving title to real estate and priority of lien had 
long been pending in a state court, and tlie highest court in the state had decided 
some of the points in controversy, and had remanded the cause to the court 
below to hâve other issues determined, A. became interested in the property by 
grant from one of the parties to the suit, and intervened in it by leave of the 
state court to protect his rights at a time when the right of removing the cause 
from the state court to the fédéral court had expired as to ail the parties. 
Held, that under the circumstances the intervention of A. was to be regarded as 
an incident to the original suit, and that he was subject to the disabilities rest- 
ing on the party from whom he took title, and that, the time for removal having 
expired before he intervened, his right of removal was barred by that fact." 

To the same effect, see Railway Co. v. Shirley, 111 IL S. 358, 4 Sup. 
Ct. 472. 

In Jefferson v. Driver, 117 U. S. 272, 6 Sup. Ct. 729, the court, in 
the opinion, uses this language: 

"As to the application of J. W. Jefferson for a removal under the act of 1875, 
the rule in Cable v. Ellis, 110 U. S. 380, 4 Sup. Ct. 85, applies. He was brought 
into the suit as a purchaser pendente lite, and the relief asked against him is 
only an incident to the original controversy. The proceeding is merely an- 
cillary to the suit pending when he bought the property in dispute, and under 
which he got possession. It is, in short, only a part of the machinery in the 
administration of the cause. By purchasing pendente lite he connected himself 
with the suit, subject to the disabilities of the other parties in respect to a removal 
at the time he came in." 
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A similar question was before the circuit court for the Northera 
district of Georgia in Eailroad Co. v. Findley, 32 Fed. 641, and the 
conclusion there reached was in line with the authorities above re- 
ferred to which were cited and relied on to sustain the décision. See, 
also, Wagon Works t. Benedict, 14 G. C. A. 285, 67 Fed. 1, Burnham v. 
Bank, 3 0. C. A. 486, 53 Fed. 163, and Kailway Co. v. Twitchell, 8 C. 
C. A. 237, 59 Fed. 727. If the décision of the court below was wrong 
in refusing to remand the case because Mrs. Schuster's removal was 
too late after a trial in the state court, and because Fenton and Graham 
could not remove on the ground of diverse citizenship, for the reasons 
hereinbefore stated, then the question of separable controversy dis- 
cussed by counsel becomes immaterial. It may be proper to remark, 
however, that we do not understand any of the authorities construing 
the separable controversy clause of the act of March 3, 1887, to go to 
the estent that would make the controversy between Graham and 
the bank on the one hand and Fenton and the bank on the other hand 
separable controversies in the meaning of that act. It is a single 
suit by the bank against ail of thèse défendants jointly, to recover the 
land in controversy, and we do not see in the case, or growing out of 
it, a separate controversy between either of the défendants and the 
plaintiff. The gênerai aspect of this case as to the manner of its 
removal is not such as impresses us favorably. On the 5th of March, 
1897, Fenton and Graham were made parties to this litigation. On 
the 16th of March thereafter Bomar filed his disclaimer, stating that 
ne had pnly been holding under trust deeds, that he had sold the 
property to Fenton and Graham, and they would answer, setting up 
their rights in the premises. On the 27th of March thereafter Fenton 
and Graham, as has been stated, filed their pétition and bond for re- 
moval. The courts will not be tenacious of jurisdiction attempted to 
be conferred upon them in this way. We are not to be understood as 
reflecting upon parties or counsel personally. We simply mean that 
in law the method employed cannot be allowed to avail to make a 
removable case. The stipulation between the parties, above referred 
to, instead of strengthening the case for the appellees, weakens it. 
Jurisdiction in the circuit court should grow out of the status of the 
parties to the cause which exists in due and regular course of the 
litigation, and not by the withdrawal of parties and the substitution of 
new parties, as seems to be true hère, for the purpose only of making 
the case one cognizable in the circuit court. The conclusion from the 
foregoing is that this case was improperly removed to the circuit 
court, and for that reason the judgment of the court below is reversed, 
and the case remanded, with directions to the circuit court to remand 
the case to the state court from which it was removed. 
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BALDWIN v. CHICAGO & N. W. RY. CO. 

(Circuit Court, W. D. Michigan. March 31, 1898.) 

Fédérai, Jurisdiction— Diverse Citizenship— Consolidated Corporations. 
Where three railway corporations, organized under the laws of three dif- 
férent states, are Consolidated under the laws of each of the states, the Con- 
solidated corporation is a citizen of each of the states; and a citizen of one 
of the states cannot maintain an action in a fédéral court sitting in that state 
against the corporation on the ground of diverse citizenship. 

Smedley & Powers, for plaintiff. 
R. C. Flannigan, for défendant 

SEVERENS, District Judge. The plaintiff, who brings this suit, 
is a citizen of the state of Michigan. The défendant is a corporation, 
resulting from the consolidation of three railway corporations pre- 
viously existing, one in each of the several states of Illinois, Wiscon- 
sin, and Michigan, and organized under the laws of said states re- 
spectively. The consolidation was also authorized by the laws of each 
of the said states. The défendant is sued in the state of Michigan, 
and pleads to the jurisdiction of the court that, being sued hère, it 
must be regarded as a citizen of Michigan, and that, as the plaintiff is 
also a citizen of this state, the suit cannot be maintained. I am of 
opinion that this objection must prevail. It is true that the défend- 
ant is, for the gênerai purposes of jurisdiction, a citizen of each state 
by virtue of whose laws it was Consolidated ; but, when suit is brought 
against it in any of those states, it is regarded as the créature of the 
laws of that state, and its corporate existence elsewhere is ignored. 
Thus, when suit is brought against the défendant railway company, 
organized as it is, in the courts of Michigan, it is treated as a citizen 
of that state. The case of Williamson v. Krohn, 13 0. C. A. 668, 66 
Fed. 655, illustrâtes this. Krohn, a citizen of Ohio, brought suit in 
the fédéral court in Kentucky against several défendants, one of which 
was the Central Railway & Bridge Company, a company constituted 
by the consolidation of an Ohio corporation with one in Kentucky un- 
der laws authorizing it in each of those states. It was held that the 
suit was rightly brought in Kentucky. So in the case of Muller v. 
Dows, 94 U. S. 444. The suit was brought in the United States circuit 
court in Iowa, by three persons, two of whom were citizen s of New 
York and one was a citizen of Missouri. One of the défendants, the 
Chicago & Southwestern Railway Company, was Consolidated by the 
union of two corporations, one of Iowa and the other of Missouri, under 
the laws of the two states, respectively, authorizing the consolidation. 
The suprême court held that the suit was properly brought in the 
fédéral court of Iowa. In that case référence was made to Railway 
Co. v. Whitton's Adm'r, 13 Wall. 270, where suit was brought in the 
fédéral circuit court in Wisconsin, by a citizen of Illinois against the 
Chicago & Northwestern Railway Company, which is also the défend- 
ant in the présent suit. Then, as now, it was a corporation Consoli- 
dated under the laws of Illinois, Wisconsin, and Michigan. The plain- 
tiff's right to bring the suit was contested upon the ground that the 
défendant was a citizen of Illinois, the same state as that of the plain- 
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tiff. But the objection was overruled, and on appeal the ruling was 
confirmed. Mr. Justice Field, in delivering the opinion of the su- 
prême court, after stating the contention of the défendant, said: 

"The answer to this position is obvious. In Wisconsin the laws of Illinois hâve 
no opération. The défendant is a corporation, and, as such, a citizen of Wis- 
consin, by the laws of that state. It is not there a corporation or a citizen of 
any other state. Being there such, it can only be brought into court as a citizen 
pf that state, whatever its status or citizenship may be elsewhere." 

This statement of the law contains the gist of the whole matter. 
Thèse propositions were reaffirmed in Pennsylvania E. Co. v. St. Louis, 
A. & T. H. K. Co., 118 U. S. 290, 6 Sup. Ct 1094. The plaintiff was a 
citizen of Illinois. The défendant, the Indianapolis & St. Louis Com- 
pany, was a citizen of Indiana. It was an admitted fact that it was 
also a citizen of Illinois. This fact was held to create no difficulty. 
But it was further claimed that the plaintiff was not only a citizen 
of Illinois, but of Indiana also. Mr. Justice Miller, who delivered the 
opinion of the court, was at pains to show that this claim was not sup- 
ported by the facts, but said that, if it were so, it was not settled 
that the plaintiff could not rely upon its Illinois citizenship to main- 
tain the suit. In the présent case the plaintiff has no other citizen- 
ship than that of Michigan, where the suit is brought. It may be 
added that it is the necessary and logical corollary of the doctrine 
on which the décisions in the above cases rest, namely, that the court 
looks only to the law of the state in which the suit is brought for 
the purpose of determining the citizenship of the corporation in such 
cases, that a citizen of one of the states in which the corporation ex- 
ists cannot maintain a suit against it in the fédéral courts of the state 
whereof he is himself a citizen. The resuit is that the plea must be 
sustained, and the cause dismissed, for want of jurisdiction. 



NASHVILLE, C. & ST. L. RY. v. TAYLOR et aL 

(Circuit Court, M. D. Tennessee. March 15, 1898.) 

1. Courts — Jurisdiction. 

Jurisdiction is the power to hear and détermine the subject-matter In con- 
troversy between parties to a suit, to adjudicate or exercise any judlcial 
power over them. 
3. Jurisdiction op Fédérai, Courts. 

While, in determining a question of jurisdiction in courts of the United 
States, great care should be exercised not to entertain jurisdiction upon too 
doubtful ground, yet those courts hâve no more right to décline the exercise 
of jurisdiction which is given than to usurp that which is not given. 

8. Samb. 

In that class of cases in which a fédéral question is involved, and on which 
jurisdiction in the courts of the United States dépends, the character of the 
question is the saine whether the jurisdiction exercised is appellate, original, 
or by removal, the jurisdiction in either form depending upon the constitu- 
tional grant of power. 

i. Same— Suprême and Circuit Courts. 

From this principle it follows that décisions of the suprême court of the 
United States in cases brought bef ore it from the circuit courts, and those on 
writ of error to the highest court of a state, are equally instructive in de- 
termining when there is a fédéral question such as supports the original juris- 
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diction of the circuit court as being a suit "arising under the constitution or 
laws of the United States, or treaties made, or which shall be made, under 
their authority" (excluding those winch grow out of "a commission held or 
authority exercised under the United States"). 

5. Same. 

Whether a suit is one that arises under the constitution or laws of the 
United States is determined by the questions involved. If from them it ap- 
pears that its correct décision dépends upon the construction of either, then the 
case is one arising under the constitution or laws of the United States. 

6. Same— Question op Jurisdiction. 

There is a clear distinction between the existence of a fédéral question, for 
the purpose of jurisdiction, and the actual décision of that question on its mer- 
its. The jurisdiction of the l'ederal courts does not dépend upon the validity 
of the claim set up under the constitution or laws of the United States, but 
upon the fact that the claim involves a real and substantial dispute or con- 
troversy in the suit. 

7. FOURTEENTH AMENDMENT— EXECUTION OF STATE STATUTE. 

State action, to which the prohibitions of the fourteenth amendment to 
the constitution of the United States extend, is not limited to a législative 
enactment, as it cornes from the hands of the législature, but extends to ail 
instrumentalities and agencies officially employed in the exécution of the 
law down to the point where the personal and property rights of the citizen 
are tcuched. * 

fi. Same — Equal Protection of the Laws. 

What constitutes a déniai of the "equal protection of the laws" dépends, 
in a large measure, upon what rights hâve been conferred or protection ex- 
tended under the constitution and laws of the particular state in which the 
question arises. 

8. Same— Oppressive Discrimination. 

When a state itself undertakes to deal with its eitizens by législation, it 
may not single out a class of eitizens, and subject that class to oppressive 
discrimination, especially in respect to those rights so important as to be 
protected by constitutional guaranty. 

10. Same. 

While it may be true that the proposition that a tax statute, or a tax laid 
under a statute, is in violation of the constitution of the state, is not of 
itself necessarily sufficient to constitute a violation of Const. U. S. Amend. 
14, yet when, in addition, the statute results in an arbitrary and oppressive 
discrimination in regard to a large class of eitizens, or a large species of 
property, it is such class législation, and such déniai of the equal protection of 
the laws, as renders it obnoxious to the fourteenth amendment. 

11. Same — Provision of State Constitution. 

Where the organic law of a state has brought every citizen in the state 
into one constitutional class for the purpose of taxation, and has provided 
that taxes shall be assessed and levied on value as the only basis, and at a 
rate equal and uniform in proportion to value, it is not compétent, under the 
form of classification, to divide up this class, and violate the constitution. 

12. Jdrisdiction of Fédéral Court— Fourteenth Amendment— State Tax 

Law. 

Complainaut brought suit in the fédéral circuit court in Tennessee against 
the state board of equalizers, to enjoin the certification by them to the state 
comptroller of the assessed valuation on complainant's property for taxation 
for 1897 and 1898, upon the ground, among others, that under the laws ap- 
plicable to railroad and téléphone properties it had been deprived of the 
constitutional right of equalization provided for and allowed in respect to ail 
other property in the state subject to taxation, and in conséquence its prop- 
erty had been assessed at 25 to 40 per cent, more in proportion to value 
than other classes of property. The state constitution (article 2, § 28) pro- 
vides that "ail property shall be taxed according to its value, that value to 
be ascertained in such manner as the législature shall direct, so that taxes 
shall be equal and uniform throughout the state. No one species of prop 
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erty * • • shall be taxed higher than àny other speciea • • • of the 
same value." Eeld, on demurrer, that the suit involved a fédéral question, 
under the fourteentn amendaient to the fédéral constitution, which conferred 
jurisdictlon upon the circuit court. 

Vertrees & Vertrees, J. M. Dickinson, Smith & Maddin, East & 
Pogg, and J. D. B. De Bow, for complainant. 

G. W. Pickle, Atty. Gen., James C. Bradford, and Granberry & 
Marks, for défendants. 

CLARK, District Judge. Uns suit is brought against the défend- 
ants as the state board of equalizers, to enjoin the certification by 
them to the state comptroller of the assessed valuation on complain- 
ant's property for taxation for 1897 and 1898, and in this method to 
prevent the comptroller from certifying the apportiôned valuations to 
the various connties and municipal corporations in the state entitled 
to collect taxes in proportion to the mileage of railway lying in such 
counties and municipal corporations. It appears from the allégations 
of the bill in this case, as it did in those in Eailroad and Téléphone 
Cases, 85 Ped. 302, that the complainant sought to hâve the assess- 
ments corrected before the board of equalizers, and the bills tender or 
offer to pay the full amount of the taxes which would be due with com- 
plainants' property assessed at the same rate at which other property 
in the state is assessed. The gênerai grounds of relief stated in the bill 
are: 

"(1) That the assessments were made by the state railroad commissioners, ap- 
pointed under ah act which, It Is claimed, is unconstitutional, as violating the state 
constitution, and the United States constitution, and thèse assessôrs could not, 
therefore, lawfully make the assessments. (2) That the same property had been 
already validly assessed and certifled for the year 1897, and that a reassess- 
ment for the year 1897 Is unauthorized and void. (3) That discrimination 
ls made against railroad property, which, lf sold for nnpaid taxes, is not sold 
subject to rédemption, while other property as a species or class is. This, 
It is claimed, is a déniai of the equal protection of the law by the state. (4) 
Errors in receiving and rejecting évidence by the board are specifled. (5) 
It is alleged that plaintiff has been deprived of the rlght of equalization under 
the laws applicable to railroad and téléphone properties, while such equaliza- 
tion Is provided for and allowed in respect to ail other property in the state 
subject to taxation. It Is alleged that, in conséquence of the déniai of this 
right, complainant's property is assessed at 25 to 40 per cent, more in proportion 
to value than other classes of property In the state. This, lt is said, is in vio- 
lation of the state constitution, and also of Const. U. S. Amend. 14, wherein it is 
provided: 'Nor shall any state deprive any person of life, liberty or property, 
without due process of law, nor deny to any person within its jurisdiction the 
equal protection of the laws.' " 

The provision of the state constitution is as follows: 

"Ail property shall be taxed according to its value, that value to be ascertained 
In such manner as the législature shall direct, so that taxes shall be equal and 
uniform throughout the state. No one species of property from which a tax 
may be collected, shall be taxed higher than any other species of property of the 
sarùe value." Const. Tenn. art. 2, § 28. 

In this connection the bill sets out, somewhat in détail, the provi- 
sions of the tax laws applicable to railroad and téléphone properties as 
a class, and those which apply to other property as a class, including 
the features which it is claimed are diseriminating in character, stat- 
ing also the résulta of thèse laws in their practical administration. 
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The case is heard on application for injunction and on demurrer to 
the bill. 

The question as to the jurisdiction of this court, raised by the de- 
murrer, must first be considered and decided, for it dépends upon the 
disposition to be made of that question whether it is within the 
province of this court to détermine any other issue presented in the 
case. This is the question to winch the discussion has been mainly 
directed, and relates to fédéral, as distinguished from state, jurisdic- 
tion. The argument has taken such a range as renders it necessary 
to examine at some length into the gênerai jurisdiction of the courts 
of the United States, original and appellate, over "suite of a civil na- 
ture at common law or in equity," as shown by the décisions of the 
suprême court of the United States and the législation of congress, 
first referring to the constitutional grant or déclaration of the judi- 
cial power, which lies at the very foundation of the whole matter. 
Among other specified cases, the national constitution déclares that 
"the judicial power shall extend to ail cases in law and equity arising 
under this constitution, the laws of the United States and treaties 
made, or which shall be made under their authority." Const. art. 3, 
§ 2. The constitution further ordains "that the judicial power of the 
United States shall be vested in one suprême court, and in such infe- 
rior courts as the congress may, from time to time, ordain and estab- 
lish." Id. § 1. The constitution expressly extended the original 
jurisdiction of the suprême court of the Uniteil States to certain named 
cases, and conferred on that court appellate jurisdiction over ail 
other cases coming within the national judicial power, "with such ex- 
ceptions, and under such régulations, as the congress shall make." 
The constitution did not otherwise undertake to distribute the juris- 
diction, — that subject being left to congress,— the constitution in that 
respect not being self-executing. It has consequently been held from 
the beginning that the appellate jurisdiction of the suprême court can 
only be exercised in accordance with the acts and régulations of con- 
gress upon that subject. Wiscart v. D'Auchy (1794) 3 Dali. 321; 
American Const. Co. v. Jacksonville, T. & K. W. Ey. Co., 148 U. S. 
378, 13 Sup. Ct. 758; Mining Co. v. Turck, 150 U. S. 141, 14 Sup. 
Ct. 35. Jurisdiction is the power to hear and détermine the subject- 
matter in controversy between parties to a suit, to adjudicate or exer- 
cise any judicial power over them. Rhode Island v. Massachusetts, 
12 Pet. 657. The supremacy of the national constitution and laws 
was declared in this language : 

"This constitution and the laws of the United States, whieti snaii be made in 
pursuance thereof, shall be the suprême law of the lànd." Const. U. S. art. 6. 
Cl. 2. 

To préserve this supremacy, it was deemed necessary to invest the 
courts of the United States with the power of original or final déter- 
mination of ail causes of the classes specified in the constitution. 

In Cohens v. Virginia, 6 Wheat. 380, the suprême court of the 
United States said: 

"The gênerai government, though limited as to its objecta, is suprême with 
respect to those objeets. This principle is a part of the constitution, and, if 
there be any who deny its necessity, none can deny its authority." 
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And, speaking of the obligation to préserve the principles and 
supremacy of the constitution, the court observed: 

"One of the instruments by which thls duty may be peaceably performed is 
the Judicial department. It is authorized to décide ail cases of every descrip- 
tion arising under the constitution or laws of the United States." 

The same proposition was stated in another form by the court in 
Whitten v. Tomlinson, 160 U. S. 238, 16 Sup. Ct. 300, Mr. Justice Gray 
saying: 

"By the Judicial System of the United States, established by congress under 
the power conferred upon it by the constitution, the jurisdiction of the courts 
of the several states has not been controlled or interfered with, except so far as 
necessary to secure the supremacy of the constitution, laws, and treaties of the 
United States." 

And so, in Osborn v. Bank, 9 Wheat. 818, the court said: 

"Ail governments which are not extremely defective in their organization 
must possess, within themselves, the means of expounding, as well as enforcing, 
their own laws. If we examine the constitution of the United States, we flnd 
that its framers kept this great politlcal principle in view. The second article 
vests the whole executive power in the président, and the third article déclares 
that the judicial power shall extend to ail cases in law and equity arising under 
this constitution, the laws of the United States, and treaties made, or which 
shall be made under their authorlty.' This clause enables the judicial department 
to receive jurisdiction to the full estent of the constitution, laws, and treaties 
of the United States, when any question respecting them shall assume such a form 
that the judicial power is capable of acting on it. That power is capable of 
acting only when the subject is submltted to it by a party who asserts his rights 
in the form prescribed by law. It then becomes a case, and the constitution 
déclares that the judicial power shall extend to ail cases arising under the con- 
stitution, laws, and treaties of the United States." 

In the cases of Cohens v. Virginia, 6 Wheat. 264, and Osborn v. 
Bank, 9 Wheat. 738, the reasons for the grant of judicial power to 
the courts of the United States, and the extent and limits of such 
power, are explained at length, and with great care ; and thèse lead- 
ing cases hâve been often affirmed, followed, and applied down to the 
présent time. U. S. v. Old Settlers, 148 U. S. 468, 13 Sup. Ct. 650. 

It must be observed in the outset, and never forgotten, that the juris- 
diction of the courts of the United States, depending on the subject- 
matter or character of the case, whether exercised directly as 
original jurisdiction, or indirectly in the form of appellate jurisdic- 
tion over final judgments of the state courts, extends to and is lim- 
ited by t the class of cases specified in the constitution in which the 
jurisdiction dépends upon the character of the case. The application 
of this proposition will appear further on. 

In Osborn v. Bank, 9 Wheat. 818, Mr. Chief Justice Marshall, speak- 
îng for the court, said: 

"Original Jurisdiction, so far as the constitution gives a rule, is co-extensive 
with the judicial power. We flnd in the constitution no prohibition to its ex- 
ercise in every case in which the judicial power can be exercised. It would 
be a very bold construction to say that this power could be applied in its appel- 
late form only to the most important class of cases to which it is applicable. 
The constitution establishes the suprême court, and deflnes its jurisdiction. It 
«numerates cases in which its Jurisdiction is original and exclusive, and then 
•aeflues that which is appellate, but does not insinuate that in any such case 
the power cannot be exercised in its original form by courts of original juris- 
diction. It is not lnsinuated that the judicial power, in cases depending on the 
character of the cause, cannot be exercised In the first instance in the courts of 
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the Union, but must first be exercised In the tribunals of the state; tribunals 
over which the government of the Union has no adéquate control, and -which 
may be closed to any daim asserted under a law of the United States. We 
perceive, then, no ground on which the proposition can be niaintained that con- 
gress is incapable of giving the circuit courts original jurisdiction in any case 
to which the appellate jurisdiction extends." 

It is very true that congress, in the distribution of jurisdiction not 
otherwise distributed and extended by the constitution itself, may con- 
fer ail or less than ail of this jurisdiction on différent courts of the 
Union, and may vest such jurisdiction in those courts -in an original 
or appellate form, as it may think best; but in the distribution of 
jurisdiction the constitutional limit on jurisdiction must be respected, 
and cannot be exceeded. So that jurisdiction, original or appellate, 
as depending on the subject-matter or character of the litigation, must 
be limited to cases involving a fédéral question, and cannot be ex- 
tended to cases nonfederal in their character. Practically, and in 
suits of a civil nature, the cases coming within the jurisdiction of the 
courts of the United States divide themselves into two great classes: 
First, where the jurisdiction is f ounded on the character of the parties ; 
and, second, where jurisdiction dépends on the subject-matter or 
character of the suit. In regard to thèse two classes of cases the 
suprême court, in Cohens v. Virginia, supra, said: 

"In one description of cases the jurisdiction of the court is founded entirely 
on the character of the parties, and the nature of the controversy is not con- 
templated by the constitution. The character of the parties is everything, 
the nature of the case nothing. In the other description of cases the jurisdiction 
is founded entirely on the character of the case, and the parties are not con- 
templated by the constitution. In thèse the nature of the case is everything, 
the character of the parties nothing." 

In the judiciary act of 1887, as corrected by the act of 1888 (25 
Stat. 434), the provision with respect to the original jurisdiction of this 
court is: 

"That the circuit courts of the United States shall hâve original cognizance 
concurrent with the courts of the several States, of ail suits of a civil nature, at 
common law or in equity, where the matter in dispute exceeds, exclusive of in- 
terest and costs, the sum or value of two thousand dollars, and arising under 
the constitution or laws of the United States, or treaties made, or which shall 
be made under their authority." 

The original cognizance hère is "concurrent with the courts of the 
several states," for the presumption in ail cases is, and justly so, that 
the courts of the states will do what the constitution and laws of the 
United States require. St. Louis, I. M. & S. R. Co. v. Southern Exp. 
Ce, 108 U. S. 24, 2 Sup. Ct. 6; City of New Orléans v. Benjamin, 153 
U. S. 424, 14 Sup. Ct. 905. When the jurisdiction is founded upon 
the subject-matter alone, regardless of the citizenship of the parties, 
the case must be one arising under the national constitution or laws, 
or, as the common expression is, must be a case which involves a 
<: federal question." The early provision made by congress in the 
judiciary act of 1789 (section 12) for the removal of causes from the 
state courts to the courts of the United States, re-enacted in substance 
in Rev. St. § 369, as clause 1, and continued in force until 1875, did 
not authorize a removal from the state courts to the courts of the 
United States on account of the présence in the case of a fédéral ques- 
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tion. Indeed, the first act of congress which conferred on the circuit 
courts of the United States gênerai jurisdiction of suits of a civil 
nature at common law or in equity "arising under the constitution or 
laws of the United States, or treaties made, or which shall be made 
under their authority," was the act of 1875 (18 Stat. 470). Tennes- 
see v. Union & Plantera' Bank, 152 U. S. 459, 14 Sup. Ct. 654. In this 
judiciary act of 1875 is found the explanation for the enlarged limits of 
fédéral jurisdiction, original and by way of removal, noticeable in 
récent years. Under the act of 1875, which gave to the fédéral courts 
original jurisdiction of cases involving a fédéral question, it was held 
that this jurisdiction could be exercised only in cases in which the 
plaintiff's statement of his cause of action showed that he relied on 
some right under the fédéral constitution or laws. Metcalf v. Water- 
town, 128 U. a 586, 9 Sup. Ct. 173; Mining Co. v. Turck, 150 U. S. 138, 
14 Sup. Ct. 35. But under section 2 of the same act it was sufflcient 
to justify a removal by the défendant on the same ground if the record, 
at the time of the removal, showed that either party claimed a right 
under the constitution or laws of the United States. Tennessee v. 
Union & Planters' Bank, 152 U. S. 460, 14 Sup. Ct. 654. 

Now, the first section : of the act of 1887 relating to the original 
jurisdiction of the fédéral courts in this class of cases, where the féd- 
éral question is the ground of jurisdiction, is identical in language and 
effect with the corresponding section of the act of 1875, except that 
the jurisdictional amount is increased; and, of course, the section in 
each act relating to the original jurisdiction of this court must re- 
ceive the same construction. Removal of suits by défendants under 
section 2 of this act of 1887 is limited to suits "of which the circuit 
courts of the United States are given original jurisdiction by the 
preceding section." The jurisdiction of the circuit court is therefore 
limited on removal by the défendant to such suits as might hâve been 
instituted in that court by the plaintiff under the first section, and 
the effect was to change and greatly restrict jurisdiction by removal. 
The resuit is that a case not depending upon the citizenship of the 
parties nor otherwise specially provided for, cannot be removed from 
a state court into a circuit court of the United States as one arising 
under the constitution or laws of the United States, unless that 
appears by the plaintiff's statement of his own claim; and, if it does 
not so appear, the want cannot be supplied by any statement in the 
pétition for removal, or any pleading subséquent to plaintiff's state- 
ment of his own claim, as might hâve been donc under the corre- 
sponding clause in the second section of the act of 1875. Chappell 
v. Waterworth, 155 U. S. 102, 15 Sup. Ct. 34. The effect is to decrease 
the number of cases which may be brought into this court from thé 
state courts by removal, and to incfease the number of cases which 
will be brought before the suprême court on writ of error in the exer- 
cise of its appellate jurisdiction over final judgments rendered by the 
highest courts of the states in which a fédéral question is involved. 
Under the existing judiciary act, jurisdiction in this court by removal 
is limited strictly to cases which might hâve been brought in this 
court in the first instance. This restriction, it will be observed, re- 
lates to the time and mode in which the fédéral question is presented, 
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and not to the character of the question itself as being of a fédéral 
nature; that question being the same in respect of both original and 
removal jurisdiction. Tûe jurisdiction of the circuit courts of the 
United States was, by this act, contracted in other respects, which 
need not be noticed, thus manifesting a tendency toward the limite 
of the original judiciary act of 1789. 

Under the judicial System of the United States as now established 
by congress under the power conferred upon it by the constitution, 
the courts of the United States, besides their original jurisdiction, 
exercise jurisdiction in three différent methods over proceedings <in- 
stituted in the courts of the states, and subsequently brought before 
the courts of the United States: First. Cases may be removed on 
writ of error to anal judgments rendered by the highest court of a 
state in cases in which there is set up or claimed a right under the 
constitution, laws, or treaties of the United States, and the décision of 
the state court is against such right. Rev. St. § 709. In this class 
of cases the final judgments of the highest courts of the states may 
be re-examined and reversed or affirmed by the suprême court of the 
United States. Second. Cases may be removed into the circuit court 
of the United States from a state court under section 2 of the judi- 
ciary act of 1887 "of suits of a civil nature arising under the constitu- 
tion or laws of the United States, or treaties made or which shall be 
made under their authority," which has already been sufflciently 
referred to. Third. In the exercise of the power conferred on them, 
the suprême, circuit, and district courts may grant writs of habeas 
corpus for the purpose of inquiring into the cause of restraint of 
liberty of prisoners held in custody under authority of a state in viola- 
tion of the constitution, laws, or treaties of the United States, and 
other specifled cases. Whitten v. Tomlinson, 160 U. S. 238, 239, 16 
Sup. Ct. 297. With respect to the appellate jurisdiction of the 
suprême court of the United States over final judgments of the highest 
court of the state on writ of error, it is to be remarked that the re- 
examination of such judgment extends only to the fédéral question, 
and not to other issues in the case of a nonfederal character, and the 
question must be one of law, and not of fact. Murdock v. City of 
Memphis, 20 Wall. 590; Dower v. Richards, 151 U. S. 658, 14 Sup. 
Ct. 452; Union Nat. Bank of Chicago v. Louisville, N. A. & C. R. Co., 
163 U. S. 329, 16 Sup. Ct. 1039. Consequently, if the judgment of 
the state court was rested on grounds in dépendent of the fédéral 
question suffi cient in themselves to sustain the judgment, the writ 
of error will be dismissed. Hammond v. Johnston, 142 U. S. 73, 12 
Sup. Ct. 141; Haley v. Breeze, 144 U. S. 130, 12 Sup. Ct. 836. The 
court may, of course, examine the case sufflciently to enable it to 
deal properly with the fédéral question, and to détermine whether 
there are other grounds sufficient to support the judgment regardless 
of the fédéral question. 

It is to be further observed that to sustain the original jurisdiction 
of this court, as well as the jurisdiction by removal of cases from a 
state court under section 2 of the judiciary act, where the jurisdiction 
dépends on the existence of a fédéral question, the suit must be one 
arising directly under the constitution or laws of the United States, 
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or treaties made or which shall be made under tlieir authority; 
whereas, under Eev. St. § 709, the appellate jurisdiction of the suprême 
court of the United States extends to suits in which any right, title, 
or privilège is claimed under the constitution, or any treaty or stat- 
ute of the United States, or under "a commission held, or authority 
exercised under the United States," and the décision is against such 
right, title, or privilège. So that the appellate jurisdiction extends 
to cases not only where the fédéral question arises directly or primarily 
under the constitution, treaty, or statute, but to cases where the ques- 
tion arises, or is involved indirectly, or secondarily, under "a commis- 
sion held or authority exercised under the United States." Carson v. 
Dunham, 121 U. S. 422, 7 Sup. Ct. 1030. The court, referring to this 
distinction in the case just cited, said: 

"Before considering further this branch of the case, it is proper to notice the 
différence between the provisions of the act of 1875 for the removal of suits pre- 
senting fédéral questions, and those in section 709 of the Revised Statutes for 
the review by this court of the décisions of the highest courts of the states. 
Under the act of 1875, for the purposes of removal, the suit must be one 'arising 
under the constitution or laws of the United States, or treaties made or which 
shall be made under their authority'; that is to say, the suit must be one in 
which some title, right, privilège, or immunity on which the recovery dépends 
will be defeated by one construction of the constitution, or a law or treaty of 
the United States, or sustained by a contrary construction. Starin v. City of 
New York, 115 U. S. 248, 257, Sup. Ct. 28, and cases there cited. But under 
section 709 there may be a review by this court of the décisions of the highest 
courts of the states in suits 'where any title, right, privilège, or immunity is 
claimed under the constitution, or any treaty or statute of, or commission held 
or authority exercised under, the United States, and the décision is against the 
title, right, privilège, or immunity, specially set up or claimed by either party 
under such constitution, treaty, statute, commission, or authority.' For the pur- 
poses of a removal, the constitution or some law or treaty of the United States 
must be directly involved, while for the purposes of review it will be enough 
if the right in question cornes frorn a 'commission held or an authority exer- 
cised under the United States.' Cases, therefore, relating to the jurisdiction of 
this court for review, are not necessarily controlling in référence to removals." 

It is to be observed again that the distinction hère pointed out, does 
not relate to any différence in the nature of the fédéral question on 
which jurisdiction dépends, exercised in either form, but relates to a 
différence in the mode in which thé question arises, and grows out 
of the more comprehensive language employed in référence to appel- 
late jurisdiction under section 709 than in the judiciary act in which 
original jurisdiction is determined and defined. The class of cases, 
then, to which the appellate jurisdiction of the suprême court of the 
United States extends, is more comprehensive than the class coming 
within the original jurisdiction of this court by reason of the manner 
in which the question is presented. This is so, however, only because 
congress has made it so, and not because, under the définition of 
fédéral jurisdiction, as contained in the constitution, the exercise of 
jurisdiction in the two methods might not hâve been made co-extensive 
as to the class of cases. 

In Mayor v. Cooper, 6 Wall. 252, Mr. Justice Swayne, giving the 
*udgment of the court, said: 

"As regards ail courts of the United States inferior to this tribunal, two things 
are necessary to create jurisdiction, whether original or appellate. The consti- 
tution must hâve given to the court the capacity to take it, and an act of con- 
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gress must hâve supplied it. Theîr concurrence Is necessary to vest It. It is 
the duty of congress to act for that purpose up to the limita of the granted 
power. They may fall short of it, but cannot exceed it. To the extent that 
such action is not taken, the power lies dormant. It can be brought into ac- 
tivity in no other way. Jurisdiction, original or appellate, alike comprehensive 
in either case, may be given. The constitutional boundary Une of both is the 
same. Every variety and form of appellate jurisdiction, within the sphère of 
the power, extending as well to the courts of the states as to those of the nation, 
is permitted. * * * The jurisdiction hère in question involves the same 
principle, and reste upon the same foundation, with that conferred by the 
twenty-fifth section of the judiciary act of 1789." 

It has been seen that, while the appellate jurisdiction extends to a 
larger class of cases, the actual exercise of that jurisdiction is re- 
stricted to the fédéral question only. On the contrary, while the 
original jurisdiction of this court under section 1 of the judiciary act 
and its jurisdiction by removal under section 2 of the same act is 
limited to cases in winch the fédéral question is directly involved, 
when the jurisdiction does properly attach, it extends to the'whole 
case, and to ail of the issues raised, whether of a fédéral or nonfederal 
character, and the court has power to décide upon ail questions. 
Osborn v. Bank, 9 Wheat. 738; Mayor v. Cooper, 6 Wall. 247; South- 
ern Pac. R. Co. v. California, 118 U. S. 109, 6 Sup. Ct. 993; Ames v. 
Kansas, 111 U. S. 449, 4 Sup. Ct. 437; Railroad Co. v. Mississippi, 102 
U. S. 135. And so in a direct appeal from the final judgment of a 
circuit court in such cases to the suprême court of the United States 
the jurisdiction of that court in reviewing the judgment extends to 
the whole case, and that court may pass by the fédéral question, which 
gives jurisdiction, and dispose of the case upon questions of gênerai 
or local law, independently of the fédéral question, as was done in 
the case of Santa Clara Co. v. Southern Pac. R. Co., 118 U. S. 394, 
6 Sup. Ct. 1132, and Insurance Co. v. Austin, 108 U. S. 685, 18 Sup. 
Ct. 223. It is apparent, I think, without extending the discussion 
further, that in that class of cases in which a fédéral question is in- 
volved, and on which jurisdiction in the courts of the United States 
dépends, the character of the question is the same, whether the juris- 
diction exercised is appellate, original, or by removal, the jurisdiction 
in either form depending on the constitutional grant of power. In 
this view, décisions of the suprême court of the United States in cases 
brought before it from the circuit courts of the United States, and 
those on writ of error to the higliest court of a state, are equally in- 
structive in determining when there is a fédéral question, such as sup- 
ports the original jurisdiction of this court as being a suit "arising 
under the constitution or laws of the United States, or treaties made 
or which shall be made under their authority," excluding, of course, 
from the original jurisdiction, those which grow out of "a commission 
held or authority exercised under the United States," as explained in 
Carson v. Dunham, 121 U. S. 422, 7 Sup. Ct. 1030, and again in Cooke 
v. Avery, 147 U. S. 375, 13 Sup. Ct. 340. 

This inquiry into the exercise of jurisdiction in différent forms, as 
depending on a fédéral question, has been thought necessary in view 
of the ground on which the argument for défendants proceeds. The 
contention for défendants is that the fédéral questions on which orig- 
inal and appellate jurisdiction, under section 709, Rev. St., dépend, are 
86F.-12 
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différent- It 1s further insisted'that color of ground for the fédéral 
claim justifiés thé exercise "oit the, appellate jurisdiction, while thé 
fédéral claim, to support original jurisdiction, must bé well founded. 
I do not think either position is tenable. It will be well, before 
dealing more closely with the question of jurisdiction hère raised, to 
note the clear distinction between the existence bf a fédéral question, 
for the purpose of jurisdiction, and the actual décision of that ques- 
tion on its merits. Whether there is a claim which présents the féd- 
éral question, and whether that claim is well founded, when consid- 
ered on its merits, are différent and distinct questions. The one 
goes to jurisdiction, and the other to the merits of the case. It is 
true, the question must be raised, and it is equally true that the 
court must take jurisdiction before it can détermine whether the 
right is valid or well founded. This distinction must be attenta vely 
observed to avoid confusion. The distinction was referred to in the 
case of Mayor v. Cooper, 6 Wall. 247, the court saying: 

"We entertain no doubt of the constitutionality of the jurisdiction given by the 
acts under which this case bas arisen. The validity of the défense authorized 
to be made is a distinct subject. It involves wholly différent inquiries. We 
hâve not had occasion to consider it It haS no. connection whatever with the 
question of jurisdiction." 

And again, in Insurance Oo. v. Needles, 113 U. S. 574, 5 Sup. Ct. 
681, Mr. Justice Harlan said: 

"And our jurisdiction is not defeated because it may appear, upon examina- 
tion of this fédéral question, that the statutes of Illinois are not répugnant to 
the provisions of that instrument. Sueh an examination itself involves the 
exercise of jurisdiction. The motion to dismiss the writ of error upon the 
ground that the record does not raise any question of a fédéral nature must, 
therefore, be denied." 

So, in Southern Pac. R. Co. v. California, 118 U. S. 112, 6 Sup. Ct. 
995, Mr. Chief Justice Waite, delivering the judgment of the court, 
said: 

"Applying thèse rules, which must now be considered as settled, to the présent 
case, it is apparent that the court beloW erred in deciding that the suit was not 
removable, for it distinctly appears that the right of the state to recover was 
made by the pleadings to dépend (1) on the power of the state to tax the fran- 
chises of the corporation derived from the acts of congress, which were specially 
referred to, as well as the property used in connection therewith; and (2) on the 
effect of article 14 of the amendment of the constitution on the validity of the 
statutes under which the taxes sued for were levied. The first depended on the 
construction of thé acts of congress, and the second on the construction of the 
constitutional amendment. If decided ta one way, the state might recover; if 
in another, it would be defeated, at least in part. The right of removal does 
not dépend upon the validity of the elaim set up under the constitution, or laws. 
It is enough if the elaim involves a real and substantial dispute or controversy 
in the suit. In this case there can be no doubt about that." 

The distinction was brought out clearly again in the récent case of 
Insurance Co. v. Austin, 168 U. S. 695, 18 Sup. Ct. 227, in which Mr. 
Justice White, speaking for the court, said: 

"Of course, the claim must be real and eolorable, not flctitious and fraudulent. 
The contention hère made, however, is not that the bill, without color of right, 
allèges that the state law and city ordinances violate the constitution of the 
United States, but that such claim as alleged in the bill is legally unsound. The 
argument, tben, in effect, is that the right to a direct appeal to this court does 
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not exlst where It is claimed that a state law violâtes the constitution of the 
United States, unless the claim be well founded. But lt cannot be decided 
wbether the claim is meritorious, and sbould be maintained, without taking juris- 
diction of the case." 

The same distinction had been referred to, though in gênerai terms, 
in Cohens v. Virginia, 6 Wheat. 264; the court saying: 

"In such cases the constitution and the law must be compared and construed. 
This is the exercise of jurisdiction. It is the only exercise of it which is allowed 
in such a case. * * * The whole merits of this case, then, consist in the 
construction of the constitution and the act of congress. The jurisdiction of the 
court, if acknowledged, gœs no further. This we are required to do without 
the exercise of jurisdiction. The counsel for the state of Virginia hâve, in sup- 
port of this motion, urged many arguments of great weight against the appli- 
cation of the act of congress to such a case as this; but those arguments go to 
the construction of the constitution, or of the law, or of both, and seem, there- 
fore, rather calculated to sustain their cause upon its merits than to prove a 
failure of jurisdiction in the court." 

In determining a question of jurisdiction in courts of the United 
States great care should be exercised not to entertain jurisdiction 
upon too doubtful ground. The principle which should control the 
court's action in respect to such a question was well stated in the case 
already referred to more than once, Cohens v. Virginia; Mr. Chief 
Justice Marshall saying: 

"It is most true that this court will not take jurisdiction if it should not, but 
it is equally true that it must take jurisdiction if it should. The judiciary can- 
not, as the législature may, avoid a measure because it approaches the confines 
of the constitution. We cannot pass it by because it is doubtful. With what- 
ever doubts, with whatever difliculties, a case may be attended, we must décide 
it if it be brought before us. We hâve no more right to décline the exercise of 
jurisdiction which is given than to usurp that which is not given. The one or 
the other would be treason to the constitution. Questions may occur which we 
would gladly avoid; but we cannot avoid them. Ali we can do is to exercise 
our best judgment, and conscientiously to perforai our duty." 

It is conceded, and could not be controverted, that if the Eailroad 
Tax Cases, 13 Ped. 722, and County of Santa Clara v. Southern Pac. 
R. Co., 18 Fed. 385, are to be accepted as a sound exposition of the 
law, this court has jurisdiction of the case presented in the bill. 
The insistence is that thèse cases can no longer be regarded as author- 
ity. This contention is based in part upon the ground that when the 
latter case went before the suprême court of the United States in 
Santa Clara Co. v. Southern Pac. R. Co., 118 U. S. 394, 6 Sup. Ct. 1132, 
that court did not expressly approve the doctrine in relation to the 
fourteenth amendment as declared in the court below. I am unable 
to see that there is any force in this contention, as the court passed 
by, and did not flnd it necessary, in the view it took of the case, to con- 
sider or détermine, the fédéral question involved, and the case was 
disposed of on other questions of law. So, too, the cases of Bell's Gap 
R. Co. v. Pennsylvanie 134 U. S. 232, 10 Sup. Ct. 533, and Home Ins. 
Co. v. New York State, 134 U. S. 594, 10 Sup. Ct. 593, are relied on 
as establishing a doctrine in conflict with those cases. Référence 
will be made to thèse cases further on, and they are passed by for the 
présent. The cases at circuit, referred to, were decided by Mr. Jus- 
tice Field of the suprême court of the United States, and Sawyer, cir- 
cuit judge, upon elaborate argument and f ull considération. In view 
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of the eminent character of the judges, it will be conceded, I think, 
that thèse cases must be regarded as of the highest authority which 
any case decided at thé circuit can possess. The cases tiave been 
often followed and approved on the circuit, as well as in courts of the 
highest authority in some of the states. 

In Fraser v. McConway & Torley Co., 82 Fed. 257, decided in 1897, 
the Railroad Tax Cases, 13 Fed. 722, were referred to approvingly by 
Judge Acheson in the following language : 

"The court there, in discussing the prohibitions of the amendment, said: 'Un- 
equal exactions in every form or under any pretense are absolutely forbidden, 
and, of course, unequal taxation, for it is in that form that oppressive burdens 
are usually laid.' " 

The cases hâve also been cited by récent test writers as authority, 
without a suggestion anywhere that the doctrine of the cases has been 
questioned in subséquent décisions. I think it will be admitted that 
under such circumstances it is doubtful whether I could properly 
assume to deny the authority of thèse cases, unless the doctrine of the 
cases has been disapproved by a circuit court of appeals, or the su- 
prême court of the United States, by clear implication, as it is admit- 
ted that no court has done so expressly. 

In Bell's Gap R. Co. v. Pennsylvania, 134 U. S. 232, 10 Sup. Ct. 
533, the question considered was the validity of an assessment on the 
nominal value of bonds, instead of their real value, held by résidents 
of Pennsylvania ; and among the grounds for the appeal it was claimed 
that the tax was in violation of the fourteenth amendment, because 
the assiessment was upon the nominal value, and not the real value 
of the bonds, because owners of the bonds had no notice, and no oppor- 
tunity to be heard, and because the déduction of the tax from the 
interest due the bondholders in Pennsylvania took their property 
without due process of law, and denied to them the equal protection 
of the law. On motion to dismiss the writ of error for want of juris- 
diction, it was held that there was clearly a fédéral question raised, 
and that the writ could not be dismissed for want of jurisdiction. 
The judgment of the suprême court of Pennsylvania was affirmed. 
The court, discussing the fourteenth amendment as affecting the ordi- 
nary régulations in a tax system adopted by a state, said: 

"AU such régulations, and those of like character, so long as they proceed within 
reasonable limits and gênerai usage, are within the discrétion of the state lég- 
islature, or the people of the state in framing their constitution. But clear and 
hostile discriminations against particular persons and classes, especially such 
as are of an unusual character, unknown to the practice of our governments, 
might be obnoxious to the constitutional prohibition. It would, however, be 
impracticable and unwise to attempt to lay down any gênerai rule or définition 
on the subject that would include ail cases. They must be decided as they arise." 

In Home Ins. Co. v. New York State, 134 U. S. 594, 10 Sup. Ct. 593, 
the question was as to the validity of a tax imposed by statute upon 
the corporate franchise or business of ail corporations doing business 
in the state of New York, or incorporated under the laws of that state. 
The tax was measured by the extent of the dividends of the corpora- 
tion in the current year. The contention of the plaintiff in error was 
that the tax in question was levied upon its capital stock, and there- 
fore invalid, so far as the bonds of the United States constituted a 
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part of that stock, which the court said would render the tax invalid 
if that contention were well founded. It was decided, however, that 
the tax was one upon the right or privilège to be a corporation, and 
to do business within the state in a corporate capacity, and not a tax 
upon the privilège or franchise which the company, when incorpo- 
rated, might exercise; and that the statute as thus construed did not 
violate the provision of the statute of the United States exempting 
bonds of the United States from taxation. The case, like ail cases, 
must be read in the light of its own facts, and the language of the 
opinion must be construed in connection with the subject under con- 
sidération. I cannot perceive that anything said in that case conflicts 
with the décision in the Railroad Tax Cases, Mr. Justice Field himself 
having written the opinion in both cases. 

The early cases of Cohens v, Virginia and Osborn v. Bank stated 
at great length the jurisdiction of the courts of the United States as 
depending on the subject-matter and arising under the constitution 
and laws of the United States. The former was a case of appellate 
jurisdiction on error to the state court, and the latter a case of orig- 
inal jurisdiction, brought before the suprême court by appeal from 
the circuit court of Ohio. Those cases made no distinction in the 
character of the fédéral question involved in the two distinct forma 
of exercising jurisdiction, nor has any distinction or différence been 
suggested in subséquent cases in which those cases hâve been repeat- 
edly cited indiseriminately as defining a fédéral question either for 
original or appellate jurisdiction. In Cohens v. Virginia, 6 Wheat. 
264, ït was said: 

"If it be, to maintain that a case arising under the constitution or a law must 
lie one in which a party cornes into court to demand something conferred on him 
by the constitution or a law, we think the construction too narrow. A case 
in law or equity consists of the right of the one party, as well as of the other, 
and may truly be said to arise under the constitution or a law of the United 
States whenever its correct décision dépends on the construction of either. Con- 
gress seems to hâve intended to give its own construction of this part of the 
constitution in the twenty-fifth section of the judiciary act, and we perceive 
no reason to départ from that construction." 

In Tennessee v. Davis, 100 U. S. 257, Mr. Justice Strong, speaking 
for the court, and referring to cases involving fédéral questions, said: 

"What constitutes a case thus arising was early defined in the case cited from 
(i Wheat. 264. It is not merely one where a party cornes into court to demand 
something conferred upon him by the constitution or by a law or treaty. A 
case consists of the right of one party as well as the other, and may truly be 
said to arise under the constitution or a law or a treaty of the United States 
whenever Its correct décision dépends upon the construction of either. Cases 
arising under the laws of the United States are sueh as grow out of the législa- 
tion of congress, whether they constitute the right or privilège, or claim or pro- 
tection, or défense of the party, in whole or in part, by whom they are asserted. 
Story, Const. § 1C47; Cohens v. Virginia, 6 Wheat. 379. It was said in Osborn 
v. Bank, 9 Wheat. 738: 'When a question to which the judicial power of the 
Union is extended by the constitution forms an ingrédient of the original cause, 
it is in the power of congress to give the circuit courts jurisdiction of that cause, 
although other questions of fact or of law may be involved in it.' " 

In the case of U. S. v. Old Settlers, 148 U. S. 427, 13 Sup. Ct. 650, 
Mr. Chief Justice Fuller, speaking for the court, said : 

"As a case arises under the constitution or laws of the United States when- 
ever its décision dépends upon the correct construction of either (Cohens v. Vir- 
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ginla, 6 Wheat, 264, 379; Osborn v. Bank, 9 Wheat. 737, 824), so a case aris- 
ing from or growing out of a treaty is one involving rights given or proteeted by 
a treaty. Owings v. Norwood's Lesseè, 5 Craneh, 344, 348." 

In Hamblin v. Land Co., 147 U. S. 531, 13 Sup. Ct 353, the court, 
through Mr. Justice Brewer, said : 

"It Is doubtful whether there Is a fédéral question In this case. A real, and 
not a flctitious, fédéral question is essential to the jurisdiction of this court over 
the judgments of state courts. Millingar v. Hartupee, 6 Wall. 258; New Or- 
léans v. New Orléans Waterworks Co., 142 TJ. S. 79, 87, 12 Sup. Ot. 142. In 
the latter case it was said that 'the bare averment of a fédéral question is not 
in ail cases sufflcient. It must not be wholly without foundation. There must. 
be at least color of ground for such averment, otherwise a fédéral question might 
be set up In almost any case, and the jurisdiction of this court invoked simply 
for the purpose of delay.' " 

And in the case before referred to of Insurance Co. v. Austin, 168 
U. S. 695, 18 Sup. Ct. 223, the court enunciated the same rule as to- 
what constitutes a fédéral question. See, also, New Orléans v. Benja- 
min, 153 U. S. 411, 14 Sup. Ct. 905. 

In Cooke v. Avery, 147 U. S. 384, 13 Sup. Ct. 344, Mr. Chief Justice 
Fuller, giving the judgment of the court, used this language: 

"Whether a suit is one that arises under the constitution or laws of the United 
States is determined by the questions involvëd. If from them it appears that 
some title, right, privilège, or immunity on which the recovery dépends will be 
defeated by one construction of the constitution or a law of the United States, 
or sustained by the opposite construction, then the case is one arising under the 
constitution or laws of the United States. Osborn v. Bank, 9 Wheat. 738; 
Starin v. City of New York, 115 'U... S. 248, 257, 6 Sup. Ot. 28. In Oarson v. 
Dunham, 121 U. S. 421, 7 Sup. Ct. 1030, it was ruled that it was necessary 
that the construction either of the constitution or some law or treaty should be 
directly involvëd in order to give jurisdiction, although for the purpose of the 
review of the judgments of state courts under section 709 of the Revised Stat- 
utes, it would be enough if the right in question came from a commission held 
or authority exercised under the States." 

City R. Co. v. Citizens' St. R. Co., 166 U. S. 557, 17 Sup. Ct. 653, was 
a case of original jurisdiction, brought before the suprême court of the 
United States on appeal from the circuit court for the district of 
Indiana. Both parties were corporations and citizens of Indiana, 
and the fédéral question was whether the Citizens' Railroad Company 
had a valid contract with the city of Indianapolis which was impaired 
by a subséquent contract with the City Railway Company. It was 
held that the circuit court had original jurisdiction of the case; Mr. 
Justice Brown, speaking for the court, saying : 

"There can be no doubt that the circuit court had jurisdiction of the case, not- 
withstanding the fact that both parties are corporations and citizens of the state 
of Indiana. It should be borne in mind in this connection that jurisdiction de- 
pended upon the allégations of the bill, and not upon the facts as they subse- 
quently turned out to be. The gravamen of the bill is that under the act of 
the gênerai assembly of 1861, and the ordinances of January 18, 1864, and April 7, 
1880, the Citizens' Railroad Company had become vested with certain exclusive 
rights to opéra te a street railway in the city of Indianapolis, either in perpetuity 
or for the term of thirty years or thirty-seven years, which the city had at- 
tempted to impair by entering into a contract with the City Railway Company 
to lay and operate a railway "upon the same streets. AU that is necessary to 
establish the jurisdiction of the court is to show that the complainant had, or 
claimed in good faith to bave, a contract with the city, which the latter had 
attempted to impair." 
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Hamilton Gaslight & Coke Co. v. Hamilton City, 146 U. S. 258, 13 
Sup. Ct. 90, was a case on appeal from the circuit court of the United 
States for the Southern district of Ohio, and the question presented 
was whether a certain ordinance of the city of Hamilton, a municipal 
corporation of Ohio, impaired the obligation of contract rights, and 
deprived the complainant, a corporation of Ohio, of property without 
due process of law. The jurisdiction was sustained, although the case 
on its merits was decided against the complainant. In Water Co. v. 
Keyes, 96 U. S. 199, the court, in determining whether the removal 
of a suit from a state court to a fédéral court was suffleient, as well 
as the form in which the fédéral question should appear, used this 
language: 

"Before, therefore, a circuit court can be required to retain, a cause under this 
jurisdiction, it must in some form appear upon the record, by a statement of 
facts 'in légal and logical form,' such as is required in good pleading (1 Chit. 
PI. 213), that the suit is one which 'really and substantially Involves a dispute 
or controversy' as to a right which dépends upon the construction or effect of 
the constitution, or some law or treaty of the United States. If thèse facts 
sufficiently appear in the pleadings, the pétition for removal need not restate 
them; but, if they do not, the omission must be supplied in some form, either 
by the pétition or otherwise." 

In Spencer v. Merchant, 125 U. S. 345, 8 Sup. Ot. 921, the validity 
of an assessment upon land under a statute of the state was called 
in question, it being alleged that the statute was unconstitutional and 
void, because it afforded the owners no opportunity to be heard upon 
the whole amount of the assessment. It was alleged that this was 
taking property without due process of law. Mr. Justice Gray, in 
disposing of the jurisdictional question, said: 

"The question submitted to the suprême court of the state was whether this 
assessment on the plaintiff's lot was valid. He contended that the statute of- 
1881 was unconstitutional and void, because it was an attempt by the législa- 
ture to validate a void assessment, without giving the owners of the lands as- 
sessed an opportunity to be heard upon the whole amount of the assessment. 
He thus directly and in apt words presented the question whether he had been 
unccnstitutionally deprived of his property without due process of law, in vio- 
lation of the first section of the fourteentb amendaient to the constitution of the 
TJnited States, as well as of article 1, § 7, of the constitution of New York; and 
no spécifie mention of either constitutional provision was necessary in order to 
entitle him toa décision of the question by any court having jurisdiction to 
détermine it. The adverse judginent of the suprême court, aflirmed by the 
court of appeals of the state, necessarily involved a décision against a right 
claimed under the fonrteenth amendment to the constitution of the United 
States, which this court has jurisdiction to review." 

Other cases might be referred to, but I do not regard this as neces- 
sary in view of the principle clearly deducible from thèse cases, and 
in view of which, as applied to the facts found in the statement of 
this case, I feel constrained to hold that there is hère really and sub- 
stantially involved such a fédéral question as supports the jurisdic- 
tion of this court over the case, both in respect of the right claimed 
and the mode in which the right is set up in the bill. 

It was said in the discussion at bar that the prohibitions of the 
fourteenth amendment are directed against state action only, and the 
correetness of th.s proposition is fully conceded, but a too limited 
définition and a too narrow view of what constitutes .state action 
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must not be entertained. State action, to which the prohibitions 
of the fourteenth amendment extend, is not limited to a législative 
enactment as it cornes from the hands of the législature, but extends to 
ail instrumentalities and agencies officially employed in the exécution 
of the law down to the point where the personal and property rights 
of the citizen are touched. Under any other interprétation it would 
be practically possible to reduce the constitutional guaranty to a mère 
brutum fulmen. A statute might be framed entirely fair upon its 
face, which, by the omission of necessary affirmative provisions, and 
a failure to contain needed restrictive directions, would furnish color 
of authority for practices thereunder which would be destructive of 
rights niost carefully guarded by the constitution. Such a resuit 
would be still more easily accomplished by législation in respect to one 
class of citizens or property and separate législation in regard to 
another class in relation to the same subject, containing such différ- 
ences in provisions as to necessarily bring about "clear and hos- 
tile discriminations against particular persons and classes," and re- 
sulting in oppressive and forced contributions from one class as com- 
pared with the other; and such is, or may be practically the resuit 
of the législation in this state in respect to tax assessments, accord ing 
to the construction put upon that législation by the défendants, for, 
while boards of equalization are created with express power to equal- 
ize assessments in regard to other species of property, and required 
to do so, the separate enactments in relation to railroad and téléphone 
properties confer upon the assessors and board of equalization no such 
power, according to their construction of the acts and their action 
thereunder. The board of equalizers construe the statute as requir- 
ing them to take the curious and self-inconsistent position that they 
•are created a board of equalization, but without power to equalize. 

In Osborn v. Bank, 9 Wheat. 737, it was said by Mr. Chièf Justice 
Marshall : 

"It is not unusual for a législative act to Involve conséquences which are not 
expressed." 

In Scott v. McNeal, 154 TJ. S. 45, 14 Sup. Ct. 1112, the suprême 
court of the United States said (Mr. Justice Gray giving the opinion): 

"The fourteenth article of amendment of the constitution of the United States, 
after other provisions which do not touch this case, ordains: 'Nor shall any 
state deprive any person of life, liberty or property without due process of 
law, nor deny to any person within Its jurisdiction the equal protection of the 
laws.' Thèse prohibitions extend to ail acts of the state, whether through its 
législative, its executive, or its judicial authorities. Virginia v. Rives, 100 U. S. 
313, 318, 319; Ex parte Virginia, Id. 339, 346; Neal v. Delaware, 103 U. S. 
370, 397. And the flrst one, as said by Chief Justice Waite in U. S. v. Cruik- 
shank. 92 V. S. 542, 554, repeating the words of Mr. Justice Johnson in Bank 
v. Okely, 4 Wheat. 235, 244, was intended 'to secure the individual from the 
arbitrary exercise of the powers of government, unrestrained by the established 
principles of private rights and distributive justice.' " 

So, too, in the late case of Chicago, B. & Q. R. Co. v. City of Chicago, 
166 U. S. 226, 17 Sup. Ct. 581, Mr. Justice Harlan, speaking for the 
court, said: 

"But it must be observed that the prohibitions of the amendment refer to ail 
the instrumentalities of the state,— to its législative, executive, and judicial au- 
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thorities,— and, therefore, whoever by virtue of publie position under a state gov- 
ernment deprives another of any right protected by that amendment against 
deprivation by the state 'violâtes the constitutional inhibition; and, as ne acts 
in the name and for the state, and is clothed with the state's power, his act is 
that of the state.' This must be so, or, as we hâve often said, the constitu- 
tional prohibition has no meaning, and 'the state has clothed one of its agents 
with power to annul or évade it.' Ex parte Virginia, 100 U. S. 339, 346, 347; 
Neal v. Delaware, 108 U. S. 370; Yick Wo v. Hopkins, 118 U. S. 356, 6 Sup. 
Ct 1064; Gibson v. Mississippi, 162 U. S. 665, 16 Sup. Ct. 904." 

This doctrine is now fully established. Reagan v. Trust Co., 154 
U. S. 390, 14 Sup. Ct. 1047; Road Co. v. Sandford, 164 U. S. 578, 17 
Sup. Ct. 198; Hodgson v. Vermont, 168 U. S. 272, 273, 18 Sup. Ct. 80. 

It is not necessary, for the purpose of the présent question, to review 
the décisions of the suprême court of the United States in relation to 
the proper construction of the fourteenth amendment and its applica- 
tion to the varying facts of différent cases. That court itself , as has 
been seen, expressly declined to give an exhaustive définition of the 
amendment, preferring to deal with the cases as they arise, and allow 
the construction in this way to develop as the cases call for judgment. 

In Mobile & O. R. Co. v. Tennessee, 153 U. S. 486, 14 Sup. Ct. 968, 
the court, through Mr. Justice Jackson, said: 

"We do not deem it necessary to consider the further point urged by counsel 
for défendants in error that the exemption clause in question Is in conflict with 
the fourteenth amendment of the constitution of the United States. That 
amendment conferred no new and additional rights, but only extended the pro- 
tection of the fédéral constitution over rights of life, liberty, and property that 
previously existed under ail state constitutions." 

In a récent case (State v. Holden, 14 Utah, 71, 46 Pac. 756) the 
Utah suprême court had under considération the fourteenth amend- 
ment. Zane, C. J., said: 

"The last clause of section 1 of amendment 14 of the fédéral constitution déclares 
that no state shall 'deny to any person within its jurisdiction the equal protec- 
tion of the laws.' The slaves In the various states in which slavery existed 
having been liberated during the late war, congress deemed it necessary to make 
them citizens of the United States, and forbade the states the déniai to them 
the equal protection of the law. At that time the laws of ail the states in 
terms gave equal protection to ail white persons. This amendment, however, 
is gênerai, and forbids the déniai to any class of persons the equal protection 
of the laws by any state; and we hâve no doubt that class législation is forbid- 
den." , 

See, also, Munn v. Illinois, 94 U. S. 123. 

What must constitute a déniai of the equal protection of the law 
will dépend, in this view, in a large measure, upon what rights hâve 
been conferred, or protection extended, under the constitution and 
laws of the particular state in which the question arises. As the 
constitution and laws of the states vary, the proposition that each 
case must, to an extent, dépend upon its own facts, is specially applica- 
ble to this class of cases. When the state itself undertakes to deal 
with its citizens by législation, it does so under certain limitations, 
and it may not single out a class of citizens, and subject that class to 
oppressive discrimination, especially in respect to those rights so im- 
portant as to be protected by constitutional guaranty. That the 
prohibitions of that amendment are now regarded as protecting the 
citizen agaïnst a déniai of the equal protection of the law, and against 
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tâking property without due proeess of law, under thé power of tax- 
ation, is a proposition clearly deducible from the mahy causes in 
which that question has been considered. And it does not militate 
against this view that on account of the importance of taxation to the 
existence of gdvernment the suprême court of the United States 
has bestowed upon the amendment and its proper interprétation the 
greatest considération and much care in relation to that subject. 
Whether the question be considered upon principle or upon judicial 
authority, it ïnight be well said, f think, that no power is more liable 
to abuse, or more destructive in its ïfffect when exercised with an 
unequal and uneven hand, than thé power of taxation. It has been 
declared by the suprême court of the United States that "the power to 
tax involves the power to destroy." McCulloch v. Maryland, 4 Wheat. 
429. 
In Loan Ass'n V. Topeka, 20 Wall. 655, that court said: 
"Of ail the powers conferred upon government that of taxation is most liable 
to abuse. Given a purpose or object for which taxation may be lawfully used, 
and the extent of its exercise ls, ta its very nature, unllmited. * * * The 
power to tax is therefore the strongest, the most pervading, of ail the powers 
of government, reaehing directly or indireetly to ail classes of the people. It 
was said by Ohief Justice Marshall, in the case of McCulloch v. Maryland, that 
the powér to tax ls the power to destroy. A striking Instance of the truth of 
the proposition ls seen in the fact that the exlsting tax of ten per cent, imposed 
by the United States on the circulation of ail other banks than the national 
banks drove out of existence every state bank of circulation within a year or 
two after its passage. This power can as readily be employed against one class 
of individuals and in favor of another, so as to ruln the one class and give 
unlimited wealth and prosperity to the other, if there is no implied limitation of 
the uses for which the power may be exercised." 

It-may be true that the proposition that a tax statute, or the tax 
laid under a statute, is in violation of the constitution of the state, is 
not of itself necessarily sufflcient to constitute a violation of the 
fourteenth amendment; but when, in addition to the violation of the 
state constitution, the statute results in an arbitrary and oppressive 
discrimination in regard to a large class of citizen», or a large species 
of property, it is such class législation and such déniai of the equal 
protection of the laws as renders it obnoxious to the fourteenth amend- 
ment. And the state constitution is important in determining what 
the rights of the citizen are, and whether equal protection of the law 
is being denied. If this be not so, the resuit is that the fourteenth 
amendment must be regarded as failing to afford protection in re- 
spect of the most important of ail property rights, and the most dan- 
gerous of ail powers. 

In California v. Pacific R. Ce, 127 U. S. 1, 8 Sup. Ct. 1073, the court 
observed: 

"Taxation is a burden, and may be laid so heavily as to destroy the thing 
taxed, or render It valueless. As Chief Justice Marshall said in McCulloch v. 
Maryland, 'the power to tax inyolves the power to destroy.' Kecollecting the 
fundamental principle that the constitution, laws, and treaties of the United 
States are the suprême law of the land, it seems to us almost absurd to con- 
tend that a power given to a person or corporation by the United States may 
be subjected to taxation by a state." 

So, in County of Santa Clara v. Southern Pac. R. Co., 18 Fed. 385,. 
Mr. Justice Field said of this same power of taxation: 
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"It is a matter of Mstory that unequal and discriminating taxation, levelcd 
against spécial classes, has been the fruitful means of oppressions, and the cause 
of more commotions and disturbance in society, of insurrections and révolutions, 
than any other cause in the world. It would, indeed, as counsel in the County 
of San Mateo Case, 13 Fed. 145, ironically observed, be a charming spectacle to 
présent to the civilized world, if the amendment were to read as contended it 
does in law: 'Nor shall any state deprive any person of his property witbout 
due process of law, except it be la the form of taxation, nor deny to any persou 
within its jurisdiction the equal protection of the laws, except it be by taxation.' 
No such limitation eau be thus ïngrafted by implication upon the broad and 
comprehensive language used. The power of oppression by taxation without 
due process of law is not thus permitted, nor the power by taxation to deprive 
any person of the equal protection of the laws." 

In McCulloch v. Haryland, 4 Wheat. 427, Chief Justice Marshall 
said: 

"The only security against the abuse of this power is found in the structure 
of the govemment itself . In imposing a tax the législature acts upon its con- 
stituents. This is, in gênerai, a sufficient security against erroneous and op- 
pressive taxation." 

This view of the subject necessarily assumes that the tax burden 
is laid on ail equally and evenly, for otherwise the theory can no longer 
be sustained. If class discrimination can be accomplished directly 
or indirectly, the majority can easily destroy the minority, assuming 
that corporations are so far "constituent^' as not to be distinguished 
in this regard. It is not difficult, then, to see the wisdom of the 
state constitution in requiring equality in the burden of taxation. 
The organic law of Tennessee has brought every citizen in the state 
into one constitutional class for the purpose of taxation, and provided 
that taxes shall be assessed and levied on value only as the basis, and 
at a rate equal and unifonn in proportion to value. It is not compé- 
tent, under the form of classification, to divide up this class and vio- 
late the constitution. If the state has, then, by its own constitution, 
guarantied certain rights to ail of its citizens alike, without discrimina- 
tion, what just or valid objection can be offered to a restraint which 
deprives the state of the power to deny to a class of citizens the equal 
protection thus afforded? Is it to be assumed that the good of the 
state will ever require that it should do so, or that its people, through 
the législative départaient, would ever understandingly nndertake to 
adopt measures which would hâve that effect? To do so would not 
only be a great wrong, but violative of sound public policy and sound 
political economy. It would hardly be insisted that the good of any 
state requires that it should be left free to deny to its citizens the 
equal protection of its laws in the form of taxation, or to deprive any 
person of property without due process of law in that form. If the 
fourteenth amendment, as construed and applied, goes no further thaï? 
to prevent such a resuit as this, what valid objection can be assigned 
to its application, to this extent, to the power of taxation as well as to 
state action in other respects? It seems to me that the argument 
for défendants in the déniai that there is hère a fédéral question pro- 
ceeds upon grounds which deny the application of the fourteenth 
amendment to the state's power of taxation in any form and to any 
extent whatever. It will appear from what has been said that I do 
not think this view can be maintained. Certainly, the state is left 



183 86 FEDERAL REPORTER. 

free to apply différent methods of ascertaining value, and différent 
methods and remédies for the collection of taxes when properly as- 
sessed. For thèse purposes, the différences in the nature and uses 
of property may be taken into account; but ail questions of this char- 
acter relate to methods of procédure, and not the fundamental right 
involved. It will be observed by the reading of the provisions of the 
state constitution, in relation to the power of taxation, that the princi- 
pe of equality and uniformity is declared in this language : "No one 
species of property from which a tax may be collected shall be taxed 
higher than any other species of property of the same value." Const. 
Tenn. art. 2, § 28. But the constitution contains a like limitation on 
any method of procédure which may be adopted by the state in the 
exercise of this power, for it further provides : "AH property shall be 
taxed according to its value, that value to be ascertained in such man- 
ner as the législature shall direct, so that taxes shall be equal and uni- 
form throughout the state." Id. The législature is not lef t with an un- 
limited or untrammeled power in the method of procédure adopted to 
ascertain value, but is under a mandatory injunction to ascertain or fîx 
this value, "so that taxes shall be equal and uniform throughout the 
state." The constitution, in giving effect to the principle of uniformity 
and equality, is self-executing, and opérâtes on the mode of procédure 
as well as the resuit. To say that this obvious and easily understood 
guaranty can be denied, because (in the very face of an undisputed and 
great wrong) a class of taxpayers are not able to prove afflrmatively 
that différent boards of assessors acted by concert or fraudulently,. 
would be a confession of weakness not commendable in a judiciary or- 
ganized under a nation declaring constitutional rights, and founded 
on that equality in right, in governmental protection, and in govern- 
mental burden which constitutes the very life of a government like 
ours, and is the great principle which runs through ail of its institu- 
tions and constitutional enactments. The truth is that the tax 
System of the state, executed through différent boards, prescribing 
duties for one board not prescribed for another, is just such a System 
as would, in its exécution, not probably resuit in an equal and uni- 
form assessment, but in an unequal and unconstitutional one; and 
the expected bas actually happened, according to the allégations of 
the bill. 

The conclusion that the prohibitions of the fourteenth amendmentî 
apply to the taxing power to the extent indicated, and that there is a 
fédéral question which gives jurisdiction, still leaves for disposition 
the questions hère involved on their merits, which will be treated sep- 
arately, it being intended in this opinion to deaJ only with the questioa 
of jurisdiction. 
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MARSH v. KINGS COTJNTY EL. RY. CO. et al. 
(Circuit Court of Appeals, Second Circuit. April 7, 189S.) 

No. 86. 

1. Elevated Railroad— Injonction— Dépréciation ov Abutting Propekty. 
An ujjunction against the opération and cont'muance of an elevated road, 
la the city of Brooklyn, should not be granted on the suit of an abutting 
owner who, though proving that the opération of the road obstructs the cir- 
culation of air, and is attended with noise, smoke, and loss of light, and 
that his abutting property has decreased in rental value, fails to further show 
that such decrease was the resuit of the existence of the railroad or Its opéra- 
tion. 

3. Samb — Rkmbdy. 

Where the abutting owner fails to show that the decrease in the rental 
value of his property is the resuit of the construction or opération of the road, 
and his bill for an injunetion is dismissed, his rights are properly protected 
where the dismissal is without préjudice to an action at law. 

Appeal from the Circuit Court of the United States for the East- 
ern District of New York. 

The complainant, a citizen of New Jersey, brought a bill in equity in the cir- 
cuit court for the Eastern district of New York, against the Kings County Ele- 
vated Railway Company, a New York corporation, located in the city of Brook- 
lyn, which alleged that the défendant, by the use of an elevated steam railway 
in Pulton street, in front of the complainant's block of houses, was committing 
a permanent and continuing injury to his property, through the noise of the 
trains, the obstruction to the circulation of air, the shutting off and darkening 
the light, the road's interférence with the free use of the street, and by the 
émission from its engines of smoke and noxious vapors, whereby the défend- 
ant appropriated and injured, and was continuing to injure, the easements ap- 
purtruant to this property, without compensation. The bill prayed for an in- 
junetion against the opération and continuance of the elevated structure In 
front of the complainant's premises. The circuit court dismissed the bill with- 
out préjudice to an action at law, from which decree the complainant appealed 
to this court. 

Théodore E. Gates and William H. Ingersoll, for appellant. 
Charles H. Eussell and Wm. C. Perry, for appellees. 

Before WALLACE, LAOOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge (after stating the facts). The complain- 
ant purchased, on June 1, 1887, for $87,000, 30 lots on Pulton street, 
in Brooklyn, each of about 20 feet in front, and containing in ail a 
f rontage of 629 feet. The 9 lots described in the complaint were 
sold to Thomas Donahue in December, 1887. Eight of them were 
reconveyed on January 29, 1890, and one was reconveyed on Octo- 
ber 31, 1891, each being subject to a mortgage to an insurance Com- 
pany for $8,500. Marsh sold the lots with a contract to make a 
loan to the purchaser, to be expended in buildings, made such a 
loan, and retook the property subject to the mortgages, without 
foreclosure, because of the inability of the purchaser to carry his 
investment. The buildings were finished in the latter part of 1888, 
and the elevated road began to run on August 20, 1888. The build- 
ings are nine in number, each of 20 feet in front and 50 feet in 
depth, each of four stories, with brown-stone fronts, and each con- 
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taining a store upon the street and three flats above. The rental 
value of each store was intended to be at least $25 per month, and 
the rental value of the flats was, at first, $20, $18, and $16, respect- 
ively. They are not, and never were, apartment houses of the first 
class, or with ail the incidents of modem flats of a fine class in that 
neighborhood. A dépréciation of the rental value of this property, 
and of that class of property in Fulton street, began to be notice- 
able in 1892, and there are more fréquent vacancies in the flats 
and stores than when they were first built. The rental value 
of the stores is from $20 to $25 per month. The dépréciation in 
the rental character of the apartments has been due to three 
causes: (1) A better class of flats has been built on side streets 
in that vicinity ; (2) a greater number of new flats hâve been built 
in Brooklyn; and (3) from 1892 and thereafter a gênerai déprécia- 
tion in the value of Brooklyn real estate took place. While the land 
is worth more than it was in 1887, the market value of the entire 
property has receded from its market value when the buildings 
were completed, owing to the same causes which hâve just been 
mentioned. At the point where the property is situated, it is con- 
ceded that "Fulton street is eighty feet wide from house line to 
house line, the roadway being forty-two feet wide, and sidewalks 
nineteen feet wide on each side; that the elevated railroad is built 
over the middle of the street, and is supported by a row of columns 
placed along the edge of the curb along the sidewalk, seventeen 
feet from the house line, and that said columns are sixteen inches 
in diameter, and that there are four of them in front of the row 
of buildings owned by plaintiff, they being forty and fifty feet 
apart; that a train passing on the structure is twenty-nine feet 
from the front of plaintiff 's buildings; and that the tracks of the 
road are twenty-one feet above the ground." Some testimony was 
given in regard to the in jury to the flats from the noise ôf the rail- 
road trains and the exclusion of the light; but there was no sub- 
stantial testimony that thèse circumstances diminished the rental 
value of thèse flats, or of other flats of a like class, although it is 
obvious that flats of a flrst class, which would ordinarily rent for 
$50 per month or more, would be injured by the immédiate proxim- 
ity of an elevated steam road. While there can be no question that 
the noise, steam, smoke, and perhaps odors which corne from the 
passing trains of an elevated road in front of a dwelling house di- 
minish the enjoyment, and to a certain extent the comfort, of the 
inmates of the house, it cannot be found that the proximity of this 
elevated road to thèse buildings of the complainant diminished his 
income. It was diminished because, as testifled by one witness, 
"there has been an overproduction of stores and flats on the line 
of the elevated roads, to such an extent that they hâve reduced the 
rental values considerably." The same thing is true in regard to 
the market value of the property. 

The theory upon which the interférence of a court of equity is 
asked in this class of cases is that it alone can furnish the appropri- 
ate remedy to prevent a continuing injury to the easements of air, 
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light, and access, which are appurtenant to complainant's land; 
in other words, can prevent a continuing injury to the value of his 
land. Bohm v. Eailway Co., 129 N. Y. 576, 29 N. E. 802. In this 
case the cômplainant shows that an elevated road abuts upon his 
land, and that its use is attended with noise, smoke, and interfér- 
ence with light, and he seeks to show the extent of this injury by 
the loss of income and the dépréciation in the value ôf his property. 
It is true that his property has depreciated in value, but he has 
failed to show that the loss and dépréciation were due to the exist- 
ence of the defendant's structure, or to the opération of the road, 
or that the structure or the trains hâve prevented an increase of 
value which would otherwise hâve taken place. The link which 
connecta the loss of value with the use of the road is lacking. Don- 
ahue built thèse buildings contemporaneously with the construc- 
tion of the road, in the expectation of pecuniary benefit from it. 
Other citizens of Brooklyn prepared to enjoy the benefit to real 
estate situated at a distance from the centers of trade, which it was 
anticipated would follow the érection of cheap and rapid modes of 
transit, and also built stores and flats along the lines of the roads, 
and built flats on the adjoining streets. There was au overproduc- 
tion, and there was, from some cause, a gênerai dépréciation of 
real estate in the city, the effects of which were felt in the cheaper 
class of tenements and of stores. The elevated road's part in the 
resuit was in the fact that it had helped to stimulate overproduc- 
tion. 

The subject of the duty of a court of equity to grant relief by in- 
junction against the opération of an elevated steam road which had 
injured the enjoyment of easements of air, light, and access appur- 
tenant to a complainant's land, but which had resulted in no injury 
to the market value or rental value of the premises, was considered 
with great care by the court of appeals of New York, which spoke 
through Judge Gray, in the test case of O'Reilly v. Eailroad Co., 
148 N. Y. 347, 42 N. E. 1063. The décision refusing to grant a 
remedy for an injury of this technical class was based, among other 
considérations, upon the substantial and firm ground stated in 
Gray v. Railway Co., 128 N. Y. 499, 28 N. E. 498, as follows: 

"An equity court is not bound to issue an injunction where it will produce 
a great public or private misehief, merely for the purpose of protecting a tech- 
nical or unsubstantial right." 

In the O'Reilly Case, by reason of the présence and opération of 
the elevated road, the value of the complainant's property had in- 
creased. We do not think that it can be determined accurately 
from this record whether, by the construction and opération of 
the defendant's road, the real value and the rentable value of the 
plaintiffs premises were worth more than they would hâve been 
had it not been built, because the buildings were built at about the 
same time with the construction of the road, and probably in con- 
séquence of the certainty that it was to be built; and what would 
hâve been the financial condition of that class of real estate if the 
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road had not been put in opération is not évident. It is, however, 
manifest that the road has not ânancially injured the complainant, 
and has not prevented an increase of value, and thus far the cir- 
cumstances correspond to those which were the subject of the 
O'Reilly décision, the syllabus of which is as follows: 

"An Injunction against the opération of an elevated railroad, constructed in a 
public street in the city of New York, by authority of law, should not be granted 
at the suit of an abutting owner, on proof of the wrongful appropriation of 
the appurtenant' éàsements of light, air, and aceess, when the plaintiff f ails to 
show any substantial monetary damage to his property, or loss suffered, by 
reason of the def endant's acts, but it appears . that, by reason" of the présence 
and opération of the elevated railroad in the street, the value of the plaintiff's 
property has increased, and that it has shared equally with ail the property in 
the vicinity In the gênerai increase of values." "The dismissal, on failure to 
prove substantial monetary damage, of a complaint seeking to enjoin the opér- 
ation of an elevated street railroad, on the ground of the wrongful appropri- 
ation of easements appurtenant to abutting private property, is not open to the 
objection that the continued tortious acts will eventually give the défendant 
company title to the property rights wrongfully appropriated, when the judg- 
ment States that it is without préjudice to the right of the plaintiff to bring 
such action as he may thereafter be advised, based upon facts not inconsistent 
with those herein adjudged." 

We concur both in the reasoning of Judge Gray and in the resuit 
to which he came. The decree of the circuit court is afflrmed, with 
costs. 



MALCOMSON v. WAPPOO MILLS. 
(Circuit Court, D. South Carolina. March 21, 1898.) 

1. License to Mine and Remove Peosphatio Deposits — Royalties — Title 

to Proddct. 

Rev. St. S. C. § 102, authorizes the phosphate commissioners to issue 
licenses to mine and remove phosphatic rock and deposits from the bed of 
the Coosaw river, etc., and provides that parties so licensed shall be deemed 
agents of the state, and each ton of the product of such mining opérations 
shall be deemed the property of the state, "until the said parties shall hâve 
paid the royalty thereon flxed by the board." A licensee mortgaged its 
mined product; owing the state the royalty thereon, and a large amount 
for unpaid royalty on product sold. Held, that such mortgage was a supe- 
rior lien to the claim of the state for the royalty on the product sold; the 
mortgagee having no knowledge of such claim. 

2. Same — Rights of the State — Past-Due Royalty — Control of Product. 

Under Rev. St. S. C. § 102, which provides that mining licensees of phos- 
phatic territory shall be deefned agents of the state, and that each ton of 
the product of mining opérations shall be deemed the property of the state 
until the royalty thereon is paid, the state can refuse, except as against 
bona flde purchasers without notice, to surrender its control of any portion 
of such product until ail past-due royalty under the license, on product dis- 
posed of, is paid. 
8. Mechanics' Liens — Construction of Statuts — "Laborers" and "Em- 
ployés. " 

Const. S. C. art. 3, § 17, provides that every act shall relate to but one 
subject, and that shall be expressed in the title. 22 S. C. St. at Large, 
p. 502, is entitled "An act to provide for laborers' liens." The word "laborer" 
is not used in the body of the act, giving to employés of factories, mines, 
etc., a lien for their wages or salaries. Held, that the word "employés" 
must be restricted to mean only such as are laborers, and neither the super- 
intendent nor bookkeeper of a mining company cornes within this terra. 
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Wm. A. Barber, Atty. Gen., for petitioner. 

Smythe, Lee & Frost, in charge of cause. 

Charles Inglesley, for the Bank of Charleston, mortgagee. 

Mordecai & Gadsden, representing labor liens. 

SIMONTON, Circuit Judge. This case cornes up on the interven- 
tion of the state of South Carolina. The Farmers' Mining Company 
obtained a license to dig and mine phosphate rock and phosphate 
deposits in the waters of Coosaw river, a navigable stream in South 
Carolina, under the act of assembly of 1890 (Bey. St. S. C. § 102). 
The Farmers' Mining Company went into the hands of the receiver 
in this case on the 18th day of October, 1897. At that date there 
were in the hands of the company 5,584 tons of phosphate rock, mined 
and removed. At that date the Farmers' Mining Company owed the 
state, for royalty due and unpaid on rock dug, mined, and shipped, 
the sum of $12,883.50. The royalty on thèse 5,584 tons has not yet 
been paid. This royalty is at the rate of 25 cents per ton. On the 
4th day of October, 1897, the Farmers' Mining Company executed to 
the Bank of Charleston as collatéral security for a loan of $5,000, 
5,000 tons of thèse 5,584 tons, which mortgage is still unsatisfied. 
One or more facts must be stated, to understand properly the issues 
now raised : There were on hand on lst October, 1897, 4,389 tons of 
rock. Between the lst and 15th October were mined 2,195 tons of 
rock, — in ail, 6,584 tons. Of thèse were shipped 1,000 tons, leaving 
5,584 tons. The laborers and employés engaged in producing this 
rock claim a lien for their wages for the period between the lst and 
15th October, — one-half month. There is a large number of unse- 
cured creditors of the Farmers' Mining Company, and it is insolvent. 
The paramount right of the state to the royalty of 25 cents on each ton 
of thèse 5,584 tons is recognized and admitted. 

The intervention raises the question as to the disposition of this 
rock, or of the proceeds of its sale. The attorney gênerai, on behalf 
of the state, contends that this rock is subject, not only to the payment 
of the royalty to be paid on each ton thereof, but also to the payment 
of the sum due to the state by the Farmers' Mining Company on rock 
heretofore dug, mined, and shipped by that company, upon which it 
has not been paid any royalty, and that this is a preferred claim over 
ail other claims whatever. In effect, this is setting up a lien, "for 
whenever the law gives the creditor a right to hâve a debt satisfted 
from the proceeds of property, or before the property can be other- 
wise disposed of, it gives a lien on such property to secure the pay- 
ment of this debt." Chase, C. J., in Re Wynne, Fed. Cas. No. 18,117. . 
The Bank of Charleston sets up the recorded légal lien of its mortgage, 
and claims priority of payment, subject to the royalty of 25 cents per 
ton, of the 5,000 tons in its mortgage. The laborers and employés, 
whose respective demands will be detailed hereafter, claim the lien for 
wages secured under the act of assembly of South Carolina of 1897 
(22 St. at Large, p. 502). The gênerai unsecured creditors deny the 
lien of the state for anything else than the royalty of 25 cents per 
ton on each ton of the 5,584 tons, and insist that as to the royalty un- 
86 F —13 
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paid on rock heretofore dug, mined, and shipped, the state ranks ohly 
as a gênerai creditor. - * - 

1. Does the. statute of South Carolinâ secure to the state the lien 
it claims? The claim of the laborers and employés will be stated 
hereafter. Has the state the right to obtain priority of payment in 
the proceëds of this rock for so much of its claim as arises from unpaid 
royalty on ôther rock dug and mined in Coosaw river under the same 
license? The solution ôf this question must be found in the statute 
providing for the license. The statute gives the board of phosphate 
commissioners authority and direction to take possession and control 
of the Coosaw river phosphate territory, and to issue licenses to mine 
therein and remove phosphate rock and phosphatic depôsits therefrom 
in like manner as is now provided by law for other navigable streams 
and watérs of the state. Then cornes this proviso, which evidently 
is not used in its ordinary sensé, exceptihg the clause coyered by it 
from the provisions of the statute, but tô quality the opération of the 
statute, and as a conjunction to the preceding paragraph (Ilailroad 
Co. v. Smith, 128 U. S. 174, 9 Sup. Ct. 47): 

"Provided that such parties so llcerised or authorized shall be deemed agents 
of the state, and each ton of phosphate rock or phosphatic depôsits, the product 
of such rnining opérations, shall be deemed the property of the state until the 
sald parties shall hâve paid thereon a royalty to be flxed by the board at not 
exceeding $2 per ton on each ton of phosphate rock or phosphatic deposit dug, 
mined and remoVed." 

The royalty as has been seen, was flxed at 25 cents per ton. 

The state is the absolute owner of the beds of ail the navigable 
streams and waters of the state (State v. Pacific Guano Co., 22 S.' 0. 
50), and of their contents (Id.). Coosaw river is a navigable stream. 
Under this statute the state carefully conserves its right and title 
to the phosphate rock and phosphatic depôsits in the bed of Coosaw 
river- — First, bj granting a license to mine therein only to its own 
agents; and, second, by asserting its ownership in the product of their 
work, — this ownership to continue until the parties shall hâve paid 
thereon a royalty as fixed by law. Then the ownership of the state 
ceases. As no précise time is set for the payment of this royalty, it 
can be paid at any time; and its payment extinguishes the title of the 
state, unless, from a changé ôf circumstances, some right or equity 
intervened. The statute uses thèse words : 

"Ând each ton of phosphate rock or phosphatic deposit, the product of such 
rnining opérations, shall be deemed the property of the state until the said par- 
ties shall hâve paid thereon a royalty." 

There are three words which contain the essence of this statute, 
— "each," "until," "thereon." What is the subject-matter? Each ton. 
What is said of it? It is deemed the property of the state. How 
long? Until the royalty has been paid thereon. "Each" is defined 
thus: 

"Every one of any number or, numerical aggregate, considered individually, 
équivalent to the adjectival phrase 'each one,'— as, each went his way; each had 
two; each of them was of a différent size (that is, from ail the others, or from 
every one else in the number)." Cent. Dict. 



MALC0MS0N V. WAPPOO MILLS. 195 

The language "each ton," then, means each ton, taken severally, 
individually, shall be deemed the property of the state until the said 
parties hâve paid the royalty thereon; that is, on that individual ton. 
The royalty is on each ton, is measured on each ton as the unit, and 
that ton is the property of the state until this spécifie royalty is paid 
on it. Then it ceases to be property of the state. If this be so, then 
nothing remains to devest the right of property of the state in each of 
the tons mined and removed but to pay the royalty on it. That 
would be the effect of the other construction. This phosphate rock is 
dug, mined, and removed for commercial purposes. It is a large 
factor in the exports of the state. It is dug, mined, and prepared for 
sale, and for sale, not in bulk (that is, not of the whole product at one 
time to one purchaser), but in parcels. Out of a pile of 5,000 tons, 
1,000 tons are sold, and are put in progress of loading for export. 
According to the view expressed by the attorney gênerai, thèse 1,000 
tons do not cease to be the property of the state, and become the un- 
disputed property of the miner, or his assigns, until not only the 
royalty on each ton of the 1,000 tons is paid, but until ail dues to the 
state by the niining company are fully paid and satisfied. The prop- 
erty thus being in the state, it could assert its right anywhere, and 
retake the rock into possession. Who then could safely purchase 
phosphate rock, if a safe title depended upon the release and satisfac- 
tion of a daim unadjusted, perhaps disputed? Such a construction 
would destroy commercial dealings in phosphate rock, and defeat the 
whole purpose of the statute, which was to utilize the phosphate prop- 
erty of the state by inducing persons to mine it. If, however, it be 
said that one can purchase phosphate rock, and if the royalty be paid, 
or provision be made for its payment, he could get a good title, with- 
otit more, then the position taken by the Bank of Charleston can be 
sustained. A mortgagee is a purchaser, and can occupy the position 
and be entitled to the protection of a bona fide purchaser without 
notice. Haynsworth v. Bischoff, 6 S. C. 159. It is said that the bank 
does not occupy this favored position, because it was put on notice by 
the statute. But the statute déclares that the state is the owner of 
the property until the royalty has been paid. What that royalty is, is 
matter of public record. Of that the mortgagee must take notice, 
and so holds its mortgage subject to it. But what notice had it of an 
outstanding claim for royalty on other rock not in possession of its 
mortgagor, and long since shipped by the mortgagor? How could it 
ascertain the amount and character of this? A spécial agent is ap- 
pointed by the state for the purpose of supervising thèse phosphate 
companies. The board of phosphate commissioners (high function- 
aries) are charged with the protection of the interests pf the state. 
How could the bank know, or be presumed to know, or be made to lose 
for not knowing, that the Farmers' Mining Company, instead of pay- 
ing the royalty on the rock removed by it, was indulged by the state 
officiais, and given crédit for large sums, the payment of which the 
law made a condition précèdent to their handling this rock? To liold 
a purchase, absolute or qualified, affected by the lien of a claim like 
this, would be protecting a secret lien, — a practice the law abhors. 
The attorney gênerai, in his argument, took the position first that the 
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rock, the declared property of the state, having been mined by the 
agents of the state, and so in their possession as its agents and there- 
fore in the possession of the state, it has the right to maintain that 
possession and to hold it until ail the royalty on this spécifie rock, and 
ail other claims it has on any acconnt against this same agent, are 
f ully satisfied. What force will be given to this position as against 
the Farmers' Mining Company and its unsecured creditors will be 
considered hereafter. But the controversy between the state and 
the bànk of Charleston is between a bona fide purchaser, without 
notice, holding a légal, recorded lien, and the state, which sets up a 
secret lien; or, to put it in another way, the controversy is between a 
légal, recorded lien and an equity or an équitable lien. Even were the 
equities equal, the law must prevail. The attorney gênerai presses 
the analogy between the position occupied by the state in this case 
and that of a mortgagee of a chattel, who has foreclosed his mortgage, 
sold the property, and is in possession of the proceeds. He has un- 
questionably a right to use thèse proceeds first for the extinguishment 
of the mortgage debt, and then for the payment of any lawful debt 
held by him against the mortgagor. McLendon v. Wells, 20 S. C. 514; 
Beese v. Lyon, Id. 17; Walling v. Aiken, McMul. Eq. 1. The ratio 
decidendi of thèse causes is this: By a chattel mortgage the légal 
title passes to the mortgagee. On breach of condition the whole 
title passes. By foreclosing, the mortgagee exercises his right of 
property. Thenceforward his relation to the mortgagor changes. He 
becomes the debtor to the mortgagor for the surplus remaining after 
paying the mortgage. This is'a money demand, and subject to ail 
défenses by way of set-off Or counterclaim which any other money 
demand has. But if, upon the exécution of the chattel mortgage, 
or soon thereafter, before foreclbsurë, the mortgagor has executed a 
second mortgage, or has assigned to athird party, for value, his in ter- 
est in the surplus, and of this had, given notice to the first mortgagee, 
it is clear that the latter could hot retain such surplus. It is diffi- 
cult to see any analogy between this condition of things and the rela- 
tion between the miner and the state. The state has not sold, has 
taken no stèps to sell, has iio provision made for the sale by it of, the 
rock. The miner is comperisated for work done in utïlizing and mak- 
ing merchantable the property of the state, with the privilège, on pay- 
ing a royalty, of making it his property. The priority of the mortgage 
of the Bank of Charleston is recognized. 

2. A very difficult question, dépendent on very différent principles, 
arises upon the controversy between the state and. the gênerai credit- 
ors. Thèse creditors hâve no lien or spécial interest in thé property. 
They hâve a claim upon the mining company, — an open claim. The 
only connection they hâve with this rock or its proceeds is through the 
mining company, and their only claim is against its rights in this rock. 
A judgment cannot take precedence, of an unrecorded mortgage. 
Hampton v. Levy, 1 McCord, Ch. 107. The reason is that an unse- 
cured creditor, even after judgment, cannot take any greater right 
than the judgment debtor could. And, as the debtor is bound by 
the mortgage, so the creditor is, also. The payment of the money 
under thèse eircumstances to the judgment creditor would be in ex- 
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oneration and relief of the debtor, and for his benefit, in despite of 
tue mortgage contract which bound him. Could the Farmers' Mining 
Company, if no receiver had been appointed, resist this claim of the 
state? Could this court aid the company if it did resist the claim? 
The rock mined was the property of the state. When the mining 
company got it out, it was the agent of the state, and the rock con- 
tinued, under the terms of the license, to be the property of the state 
until the royalty was paid. The appointment of the receiver makes 
no change in the title or rights of property. It only puts him in pos- 
session for the benefit of the party ultimately entitled. Union Nat. 
Bank of Chicago v. Bank of Kansas City, 136 U. S. 223, 10 Sup. Ot. 
1013. The royalty has not yet been paid. The rock being in pos- 
session of the state through its agent, and the possession of the re- 
ceiver being for the real owner, the state has an equity, before sur- 
rendering the possession, to require its agent to settle up ail outstand- 
ing accounts between them, — especially so as the agency now ceasea 
and détermines. If the Farmers' Mining Company were not in- 
solverït, and were seeking the possession of this rock, at the same time 
being largely indebted to the state for other rock, would it not be in- 
équitable to require the surrender of this rock, the other accounta 
being unpaid, and allow the mining company to spend the pro- 
ceeds, leaving the state unpaid? If in the case at bar the proceeds 
of this rock be turned over to gênerai creditors, we would be taking 
the property of the state, and applying its proceeds to the exonération 
of its debtor, and compelling it to come in and take a share with others 
in the proceeds of the sale of its own property ; thèse others having no 
lien upon or claim on the property, nor in any way protected by an 
estoppel working against the state, if any such estoppel could 
exist. It is familiar law that an agent in possession of the prop- 
erty of his principal can retain possession of that property until 
his money demands upon the transactions between himself and 
his principal hâve been adjusted and settled. Is there not a cor- 
relative right in the principal, in control of property in which his 
agent has an interest growing out of the agency, to maintain that con- 
trol until the money demands in the transactions between himself and 
his agent are adjusted and settled? This right cannot strictly be 
called a lien in favor of the state. The conclusion proceeds on the 
idea that the rock in place was, and after the mining is, the property 
of the state. No one can be sald to hâve a lien on his own property. 
But it is more correct to say that, when the licensee seeks to obtain 
control of the rock and its proceeds under the license contract, it is 
perfectly compétent for the state to refuse to surrender its control of 
the rock until the licensee shall pay up ail past-due royalty which, in 
breach of this same contract, he has heretofore omitted to pay. This 
conclusion in no wise conflicts with that reached in the matter of the 
mortgage of the Bank of Charleston. There the mining company, 
in due course of business, mortgaged the rock to the bank. It thus 
became a bona fi.de purchaser for value, with no notice of any other 
claim on the part of the state but for the 25 cents a ton royalty. This 
prevailing equity secures it. In the branch of the case now under 
discussion there is no lien and no equity antagonizing the state. 
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And, even were there an equal equity with that of the state, the equl- 
ties being equal, the law must prevail for the state. When the lien 
of the mortgage of the Bank of Charleston is satisfled, the remainder 
of the proceeds of the sale of this rock must be applied towards the 
debt due to the state, less any lien the laborers may hâve. 

As to the laborers : There is no question that ail who corne within 
this term, "laborers," are by the express language of the act entitled 
to a lien for the wages due. Thèse are from the lst to 15th October, 
— one-half month. This is not denied. But it appears that in the 
list is the name of Mr. Lawton, who was the superintendent of the 
mining opérations, and of Mr. Titsell, who was assistant in the office 
as bookkeeper. Are they within the protection of the act? What 
was the intent of this act? The constitution of the state of South 
Carolina has rendered unnecessary much of the research formerly 
needed in order to discover the intent of a statute. The refined and 
complicated raies laid down by Dwarris and other text writers need 
not be closely examined. The state constitution gives a keyto the 
statute, and that is its title. "Every act or resolution having thé force 
of law shall relate to but one subject and that shall be expressed in its 
title." Art. 3, § 17. We look, then, to the title of the act, and the 
enactment must express the same purpose as the title, or the act is 
void. The title of this act is, "An act to provide for laborer's lien." 
The body of the act gives to ail employés in factories, mines, and so 
forth, a lien, whether they be employée! either by the day or month, 
whether the contract be in writing or not, to the extent of the salary 
of wages that may be due. The word "laborer" does not appear in the 
body of the act. To sustain the act, — and that is a primary law of 
interprétation ("Ut res magis valeat quam pereat"), — the word "la- 
borers" must be synonymous with the word "employés"; and, as the 
word "laborers" is used in the title, the word "employés," used in the 
body of the act, must be so restricted as to mean such employés as are 
laborers. This being so, neither the superintendent nor the book- 
keeper cornes within this term. Let a decree be prepared in accord- 
ance with this opinion. 



KUNSEMILLER et al. v. HITA.' 

(Circuit Court of Appeals, Eighth Circuit March 21, 1898.) 

No. 917. 

A.PPEAL AND ERROR— -FrNDINGS AND DeCRBE. 

In deterniining whether the évidence justifies the flnding and decree, they 
are to be taken as presumptively correct, and, unless it clearly appears from 
the record that some mistake has been made in the considération of the évi- 
dence, the decree should not be disturbed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Colorado. 

Charles Hartzell (George P. Steele, on the brief), for appellants. 
John T. Bottom, for appellee. 

Before SANBOKN and THAYEE, Circuit Judges, and KINEB, 
District Judge. 

a Kehearing denied May 2, 1S98. 
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RINER, District Judge: This is a suit in equity, brought by 
Zeph T. Hill, as receiver of the German National Bank of Denver, 
against Charles Kunsemiller, Jr., and Lilla G. Kunsemiller, his wife, 
to subject certain real estate described in the bill, the title to which 
stands in the name of Lilla G. Kunsemiller, to the satisfaction of a 
judgment recovered by Hill, as receiver, against Charles Kunsemil- 
ler, Jr. It is alleged in the bill that for more than 10 years prior 
to the appointment of the receiver, Charles Kunsemiller, Jr., had 
been in the employ of the German National Bank as bookkeeper, 
assistant cashier, and cashier; that while he was employed as 
assistant cashier and cashier of the bank, by means of overdrafts 
and loans to himself, he had wrongfully taken money from the bank, 
with which he purchased the property sought to be subjected to the 
payment of the judgment, and caused the same to be conveyed to 
his wife, without considération, for the purpose of placing it beyond 
the reach of his creditors. The answer of the défendants admitted 
that a small portion of the money expended in the érection of the 
house built upon the lands was borrowed from the bank, but, with 
this exception, denied the allégations of the bill respecting the 
purchase of the lands and the improvements made thereon. It 
also denied that Lilla G. Kunsemiller was without estate, but, on 
the contrary, alleged that the property in controversy was pur- 
chased, and the improvements thereon made, almost entirely with 
her individual money. It was further denied that during the time 
Kunsemiller contracted the indebtedness to the bank he was unable 
to pay his debts, but his insolvency at the time the answer was filed 
was admitted. It was also denied that the property was acquired 
or that it was held in the manner or for the purpose alleged in the 
bill of complaint. At the final hearing a decree was entered in 
favor of the receiver, from which decree this appeal has been taken. 

The first paragraph of the decree is as f ollows : 

"(1) That the lands and promises conveyed by George J. Kindel to the défend- 
ant Lilla G. Kunsemiller on the 29th day of April, A. D. 1890, mentioned in the 
complainant's bill of complaint, and described as follows: 'Lots twenty-four (24), 
twenty-five (25), twenty-six (26), twenty-seven (27), twenty-eight (28), and twen- 
ty-nine (29), in block ten (10) of Tabor & Kindel's resubdivision of blocks ten (10) 
and eleven (11), in Sloan's Lake subdivision, as laid down in a certain map or plat 
on file in the office of the clerk and recorder of that said county of Arapahoe, 
and state of Colorado,'— together with ail improvements thereon, are held by the 
said Lilla G. Kunsemiller as trustée for her co-defendant, Charles Kunsemiller, 
Jr., and are subject, in equity, to the payment of the judgment heretofore, and 
on, to wit, the 13th day of December, A. D. 1895, recovered in this court by the 
complainant against the said Charles Kunsemiller, Jr., for the sum of nine 
thousand seven hundred and forty-seven dollars and twenty cents ($0,747.20), 
after the said défendant Lilla G. Kunsemiller shall hâve first been paid out of 
the first proceeds of the sale of the said lands and premises the sum of eight 
hundred and seventy dollars and fifty-five cents ($870.55), as hereinafter men- 
tioned." 

The decree then provides for the advertisement and sale of the 
premises under the direction of a master, and for the application 
of the proceeds thereof in conformity with the finding made therein. 

It is insisted by the appellants that the decree was in favor of the 
wrong party; that the finding and decree of the circuit court were 
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in favor of the appellee, when they should hâve been in favor of the 
appellants. The only question presented by the record is a ques- 
tion of fact, — did the évidence considered by the circuit court jus- 
tify the finding and decree? In determining this question the flnd- 
ing and decree must be taken as presumptively correct, and, unless 
it clearly appears from the record that some mistake has been made 
in the considération of the évidence, the decree should not be dis- 
turbed. The rule to be applied is clearly stated in the case of Craw- 
ford v. Neal, 144 U. S. 585, 596, 12 Sup. Ct. 759, where it is said: 

"The cause was referred to a master to take testimony therein, and to report 
to this court his flndings of fact, and hls conclusions of law thereon. ïhis he did, 
and the court, after a review of the évidence, concurred in his finding and con- 
clusions. Clearly, tben, they are to be taken as presumptively correct, and, 
unless some obvious error has intervened in the application of the law, or some 
serious or important mistake has been made in the considération of the évidence, 
the decree should be permitted to stand." 

See, also, Tilghman v. Proctor, 125 U. S. 136, 8 Sup. Ct. 894; Kim- 
berly v. Arms, 129 U. S. 512, 9 Sup. Ct. 355; Warren v. Burt, 12 U. 
S. App. 591, 7 C. C. A. 105, and 58 Fed. 101; Paxson v. Brown, 27 
U. S. App. 49, 10 C. C. A. 135, and 61 Fed. 874. 

We do not deem it at ail necessary to hère review the testimony 
at length. It is sufflcient to say that, after a thorough examination 
of the record, with the aid afforded by the arguments and briefs 
of counsel, we are unable to hold that the évidence did not justify 
the finding and decree made and entered by the circuit court The 
decree, therefore, will be affirmed. 



ALTSCHUL v. GITTINGS, Sheriff. 

(Circuit Court, D. Oregon. April 1, 1898.) 

No. 2,236. 

1. Taxation— Equalization— Suit to Enjoin Collection. 

Where the law créâtes a board of equalization, and provides that "it shall 
be the duty of persons interested to appear at the time and place appointed 
for the meeting of the board, * * * and if it shall appear that there 
are any lands * * * assessed under or beyond their actual value such 
board shall make the proper correction," a person aggrieved by the wrongful 
act of the assessor caunot maintain a suit in equity to enjoin the collection 
of any portion of the tax unless he first seeks redress at the hands of the 
county board of equalization. 

2. Same— Power of Board of Equalization. 

The board of equalization created under the laws of Oregon is empowered 
to correct ail errors of assessment — as well those where the property or 
rights are not the subject of taxation as those where the assessment is un- 
equal or excessive. 
S. Same — Exclusive Remedt — Fédéral Question. 

Where the laws of a state create tribunals for the correction and equaliza- 
tion of assessments, and confer upon such tribunals power to grant relief 
to aggrieved persons, it is for the suprême court of the state to détermine 
whether the statutory reinedy is exclusive, or whether it is only cumulative, 
and the suprême court of Oregon having held that the jurisdiction given 
county boards of equalization is exclusive, and that the court is witliout juris- 
diction to grant relief from the erroneous exercise of the taxing power except 
in cases of fraud, such décision raises no fédéral question. 
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Williams, Wood & Linthicum, for plaintiff. 
Milton H. Smith, for défendant. 

BELLINGEK, District Judge. This is a suit to restrain the col- 
lection of taxes upon certain lands belonging to the complainant, 
situated in Harney county, upon the ground that the assessment 
complained of is excessive, nnequal, and disproportionate, in that 
ail of the said lands are unfenced and uncultivated, but were as- 
sessed, nevertheless, as other lands, which were fenced and culti- 
vated and of better quality, situated in the neighborhood ; and upon 
the further ground, in effect, that the assessment includes large 
quantities of lauds inuring to the complainant under the wagon- 
road grant made to aid in the construction of a wagon road from 
Albany, Or., to the eastern boundary of the state, not yet patented, 
and therefore not liable to assessment and taxation. The com- 
plainant excepts to certain portions of the answer flled herein, 
as follows: First, to the allégation that the défendant does not 
know, and cannot set f orth, as to his belief or otherwise, whether or 
not the complainant and his predecessors hâve duly and regularly 
paid ail or any taxes assessed and levied upon said land for which 
patents hâve been so issued; second, to the allégation that the 
plaintiff and his predecessors in interest hâve, at various times 
prior to the imposition of this tax, leased portions of the lands de- 
scribed in said notice of sale, and received rents therefor, and hâve 
held themselves out as the owners of said lands, and therefore 
should be estopped now to say that they are not the owners in f ee ; 
third, to that part of the answer which allèges that the selected 
lands should be designated only as therein before set forth in said 
answer; and, finally, to so much of the answer as allèges that by 
the laws of Oregon provision is made for the création of a board of 
equalization for the county of Harney, for the purpose of equalizing 
assessments imposed on ail lands in said Harney county for the 
year in question, and that said board had its meetings and sessions 
for that year, of which the usual notice was given, and that it was 
incumbent upon the complainant or his predecessors to apply to 
said board for the relief sought in this action, etc. Of the several 
exceptions, ail except the last hâve heretofore been disposed of. 
By the last exception is presented the important question whether 
the complainant is precluded to seek the relief prayed for in this 
suit by his failure to apply to the board of equalization for Harney 
county for the relief which he seeks in this action, or, more properly 
speaking, whether the board of equalization for Harney county had 
jurisdiction to grant the remedy to the plaintiff which he seeks in 
this suit, and, if so, w T hether that remedy is an exclusive one. 

The statute provides that it shall be the duty of persons inter- 
ested to appear at the time and place appointed for the meeting of 
the board of equalization of the county; and if it shall appear to 
such board of equalization that there are any lands. lots, or other 
property assessed twice, or in the naine of a person or persons not 
the owner thereof, or assessed under or beyond its actual value, or 
any lands, lots, or other property not assessed, said toard shall 
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make the proper corrections. It was held in this court in the case 
of Investment Co. v. Charlton, 13 Sawy. 25, 32 Fed. 192; that a person 
who is aggrieved by the wrongf ul action of an assessor in the valua- 
tion of his own or other's property for taxation cannot maintain 
a suit in equity to ènjoin the collection of any portion of the tax 
resulting from such action unless he flrst seeks redress at the hands 
of the county board of equalization as provided by statute. Where 
the laws of a state creâte a tribunal for the correction and equal- 
ization of àssessments, and confer upon such tribunal power to 
grant relief to aggrieved persons, it is for the suprême court of the 
state to détermine whether the statutory remedy is exclusive, or 
whether it is only cumulative, and its action in that respect raises 
no fédéral question. Kailroad Co. v. Patterson, 154 U. S. 130, 14 
Sup. Ct. 977. In the case of Association v. Kelly, 29 Or. 412, 45 
Pac. 901, it was held, in effect, that the jurisdiction given to the 
county boards of equalization is exclusive, and that the court is 
without jurisdiction to grant relief from the erroneou$ exercise of 
the taxing power, except in cases of fraud. It is claimed on the 
part of the complainant, among other things, that the remedy pro- 
vided by this statute does not extend to the case made hère, where 
one of the grounds of the complaint is that property or interests 
hâve been assessed that are not the subjects of taxation. I am of 
the opinion that this board of equalization is empowered to correct 
ail errors of assessment,— as well those where the property or rights 
are not the subject of taxation, as those where the assessment is 
unequal or excessive. Moreover, this allégation in the answer, in 
any view of this question, is material as an answer to so much of 
the complaint as charges that the valuations in the assessment in 
question are excessive, unequal, and disproportionate to those made 
upon other lands of like character in the vicinity. The fourth ex- 
ception therefore is overruled. 



OARSON V. COMBE. 

(Circuit Court of Apneals, Fifth Circuit March 1, 189S.) 

No. 640. 

1. Afpeai, pkom Preliminary Injunction — Jurisdiction of Circuit Court. 

On appeal from an order granting a preliminary injunction in aid of the 
appointment of a receiver, where the question as to the jurisdiction of the 
circuit court was of a grave and vital character, held, that the circuit court 
of appeals would not then détermine it, but would décide the questien of the 
propriety of the Injunction on its merits, and leave the jurisdictional question 
until after final decree below, so that the parties, if they so desired, raight take 
it direct to the suprême court. 

2. Prbliminakt Injunction. 

A preliminary injunction in aid of the appointment of a receiver, and to 
prevent the défendants from fraudulently usiug a judgment rendered in their 
f avor by consent, held to hâve been properly granted. 

Appeal from the Circuit Court of the United States for the Western 
District of Texas. 
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T. H. Franklin and Duval West, for appellant 
C. L. Bâtes and W. N. Parks, for appellee. 

Before PARDEE and McCORMICK, Circuit Judges, and SWAYNE, 
District Judge. 

McCOEMICK, Circuit Judge. The following is a substantial state- 
ment of the allégations of the bill: 

(1) This bill, flled by appellee on June 14, 1897, in the United States 
circuit court at Brownsville, Tex., against appellant and James Still- 
umn and 19 other persons, défendants, is an ancillary bill, flled as an- 
cillary or auxiliary to suit No. 248 (Heirs of Miguel Salinas v. Wil- 
liam Kellogg et al.) on the law docket of the same court. With the 
exception of the United States and Kellogg, the same parties to this 
suit were parties to the former suit, and the rights and interests and 
issues of fact and title involved in the former suit at law are further 
litigated in this suit in equity; and the présent suit seeks, as against 
Garson and Stillman, to obtain, and render available to plaintiff and 
some of défendants, the advantage, fruits, and benefits of the proceed- 
ings and judgment in the former suit, and to enjoin Carson and Still- 
man from making fraudulent use of that judgment, and to enforce and 
adjust certain équitable rights and interests of plaintiff and some of 
the défendants, arising out of, and inseparably connected with, the 
proceedings and judgment in, and subject-matter of, the former suit. 

(2) It is averred in the bill that on or about May 1, 1846, Zachary 
Taylor, then a brigadier gênerai of the army of the United States, com- 
manding a military force of the United States army in the state of 
Texas, on the lower Rio Grande, and acting for and under the au- 
thority of the United States, at the city of Brownsville, Cameron 
county, Tex., forcibly entered upon and took possession of a tract of 
land containing about 358.8 acres, and established thereon, for the 
United States, a military fort and garrison, called "Ft. Brown," and 
forcibly occupied the same by and with a military force of the United 
States, and that said tract of land lias been in the actual and exclu- 
sive possession of the United States, as a military fort, from May 1, 
1846, down to the présent time, and that at the time of the seizure the 
tract of land was private property belonging to Miguel Salinas and 
others, then résident citizens of Texas, to whom no compensation was 
ever made for the land, and the title to which was never acquired by 
the United States, except at the time and in the manner set out in the 
bill. It is further alleged in the bill that appellee's testator, Stephen 
Power», in his lifetime acquired a perfect and valid légal and équitable 
title in fee simple to an undivided one-half of said tract, by a com- 
plète chain of title from the sovereignty of the soil to himself, and that 
on February 5, 1882, he died seised of the same, and that the plaintiff 
is now his sole executor. 

(3) From May 1, 1846, the date of the seizure, to the présent, the 
persons and estâtes named as parties to this suit, and those under 
whom they claim, hâve asserted claim to parts of said tract of land, 
and sought payment for same, and for its use and occupation, from the 
government; and to pay the owners for the land and its use and occu- 
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pation, and to extinguish their claims and vest a good and valid title 
to the land in the government, the congress of the United States on 
March 3, 1885, made an appropriation in thèse words: 

"To enable the secretary of war to acquire a good and valid title for the United 
States to the Fort Brown réservation, Texas, and to pay and extinguish ail 
claims for the use and occupancy of said réservation by the United States, the 
sum of one hundred and sixty thousand dollars; provided, that no part of this 
sum shall be paid until a complète title is vested in the United States, and the 
full amount of the price, including relit, shall be paid dlrectly to the owners of 
the property." 

(4) On June 29, 1886, nine of the heirs of Miguel Salinas filed suit 
(trespass to try title) in the district court of Cameron county, Tex., 
against William Kellogg, colonel of the United States army, command- 
ing officer of Ft. Brown, to recover the title and possession of said 
tract of land; and on June 30, 1886, défendant Woodhouse filed his 
pétition of intervention in the suit in the state court, claiming to be 
the owner of the share of four of the Salinas heirs in the land. 

(5) On application of défendant Kellogg, the suit instituted in the 
state court was removed to the United States circuit court for the 
Western district of Texas, Brownsville division, the transcript from 
the state court having been filed in the fédéral court on November 3, 
1886, and entered on the law docket of that court, No. 248 (Heirs of 
Miguel Salinas v. William Kellogg et al.), and was proceeded with as 
a suit pending in that court. 

(6) On December 27, 1886, Rudolph Kleberg, district attorney for 
the Western district of Texas, acting under instructions from the 
attorney gênerai of the United States, intervened for the government 
in suit No. 248, and had the United States made party défendants 
therein, and filed answers for Kellogg and the United States, and 
pleaded not guilty, and set up outstanding title to Ft. Brown Réser- 
vation in a large number of persons, — among them, the défendants 
Carson, administrator, and Stillman, and the heirs, devisees, legatees, 
and estate of Stephen Powers, deceased, the appellee's testator, and 
also ail the other parties to the présent suit who were not plaintiffs 
in the former suit; and upon motion of the district attorney ail of said 
persons were made parties défendant to that suit, and citation or- 
dered to be issued for them, but défendants Stillman and Carson and 
others, in writing, waived the issuance of citation, and voluntarily 
entered their appearance and submitted themselves to the jurîsdic- 
tion of the court in that suit, and those not appearing were served 
with citation. 

(7) The object and purpose of the United States in intervening in 
the former suit, pleading outstanding titles in said persons, and having 
them made parties to that suit, as shown by their pleadings and the 
allégations of the bill in the présent suit, were to secure a final and 
speedy adjudication of the true title to Ft. Brown réservation, and to 
hâve that title vested in the United States by a judgment to be ren- 
dered in said former suit, and then to make compensation to the own- 
ers of the land. It appears from the averments of the bill that the 
true intendment of the act of congress in making the appropriation to 
pay for Ft. Brown is: First, that the United States should part with 
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no portion ûf said fund until a good, valid, absolute, and indef easible 
title tù Ft. Brown réservation should be vested in the United States; 
and, second, that the full price for said réservation, including rents, 
should be paid directly to the real, bona flde owners of the property. 
The government desired to speedily acquire a clear title to the prop- 
erty, and pay the owners for it, and it (the government) sought to 
consummate this purpose and carry out the policy of the statute by 
intervening in the former suit. 

(8) It appears from the bill and exhibits that to the former suit 
(No. 248) at law there were 24 défendants, ail of whom answered, and 
ail of them, except the United States and Col. Kellogg, filed pleas in 
reconvention, claiming title to portions of said tract of land, which 
claims ail conflicted with each other. The pleadings of the parties 
are, in substance, set out in the bill, and the portions of the land 
claimed by each of the claimants is stated. It is averred in the bill 
that the pleadings in suit No. 248 presented to the court, for its ex- 
amination, considération, and adjudication, a case of facts and of law 
of the greatest intricacy, difficulty, and complexity, requiring great 
skill, labor, care, patience, and perhaps years of litigation, for its final 
solution ; and, without some compromise or agreement whereby an in- 
defeasible title to said property could be at once vested in the United 
States, there was great danger that the appropriation could not be 
made available, or would be ultimately consumed in litigation, or in 
some manner lost to the owners of the property, and that in view 
of the great number of persons claiming an interest in the property, 
the nature of the facts and circumstances upon which alleged title» 
were based, and the ancient character of some of the alleged titles, 
and the fréquent and complicated character of the transfers of said 
property during 40 years, and the long duration of the controversy 
between the United States and the owners and claimants of the prop- 
erty, and the great number of deaths and descents cast and devises 
made, and the difficult and complicated questions of law arising upon 
the facts, it was absolutely impassible to make a valid title to said 
réservation to the United States, except through the judgment of the 
court in said suit No. 248; and when the issues were fully made by 
the pleadings in said suit the parties and their counsel at once became 
fully impressed with thèse difflculties, and the great importance and 
necessity of removing them, and became and were exceedingly desir- 
ous of agreeing upon some plan whereby a valid title to said réserva- 
tion could be immediately vested in the United States in and by means 
of a judgment of the court in said suit, followed by proper convey- 
ances, with the view of having the real issues made by the pleadings 
settled after the title should be vested in the United States, and the 
appropriation secured to those parties who should thereafter be found 
entitled to receive the same. 

(9) It is averred in the bill, and fully shown by Exhibit D, that on 
July 13, 1887, the plaintiff, défendants Stillman and Carson, and 19 
other parties to said former suit (No. 248), executed, acknowledged, 
and delivered an agreement in which it was recited as follows: 
First, that it was likely that the said suit would be called for trial the 
follQwing day, and the then présent term of the court would not con- 
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tinue furtïîier'tJian that week ; and, second, that there was little proba- 
bility of working out a complète and accurate adjudication of the 
rights of thé parties to the suit (who claimed fractional interests in 
said land) by the judgment of the court, "based on the verdict of the 
inévitable jury"; and, third, that it was apprehended that unless in 
that court, and by its judgment, a perfect title could be adjudicated 
to certain of the parties, so as to meet the requirements of the Wash- 
ington authorities, there was danger of losing altogether the appro- 
priation of $160,000 made to pay for Ft. Brown réservation; and, 
f ourth, it was primarily désirable and necessary to hâve such a verdict 
and judgment in said suit as would be attended with no complication, 
ahd would be satisfactory to the départaient at Washington; and, 
fifth, it was secondarily désirable to agrée upon a method of working 
out and ascertaining the exact rights and interests of each party to the 
suit after the judgment and conveyances to the government by the 
parties so adjudicated to be the owners, and the payment of the 
|l60;000 therefor. And in said agreement it was slipulated to the 
following effect, viz.: First. That in the trial of said Suit thè issues 
made by. the pleadlngs therein should not be litigated or adjudicated, 
but that à Verdict and judgment should be rendered and entered there- 
in, vesting the complète title to Ft. Brown réservation, and ail money 
owing by the TJnited States for its use and occupation, in défendants 
James Stillman and Thomas Carsônj administrator. Second'. That, 
upon procuring such verdict and judgment, Stillman and Carson 
should maKè the. appropriate deed of conveyance, vesting a good and 
valid title in and to said réservation and the rents in the government 
of the United States, and a warrant should be procured and obtained 
by them from the secretàry of war upon the treasurer of the United 
States for the said fund of $160,000 appropriated as aforesaid, and 
$20,000 of said fund should be iinmediately paid to certain agents at 
Washington, D. O., for services' in procuring said appropriation, and 
that the balance of said fund ($140,000) should without delay be de- 
posited in the bank of Bail, Hutchings & Co., of the city of Galveston, 
Tex., to the crédit of Messrs. William P. Ballinger, T. N. Waul, and 
David B. Culberson, arbitrators selected in and by said agreement for 
the purposes in said agreement stipulated, and to the effect in the bill 
set out. Third. That the parties to said suit by said agreement sub- 
mitted their respective claims to said Ft. Brown réservation, and to 
said fund of f 160,000, and the avails thereof, to the arbitration, dé- 
termination, and award of said Ballinger, Waul, and Oulbersûn, or 
any two of thein, ,which should be final and conclusive of ail such 
claims and rights, and the issues 1 made by the pleadihgs in said suit 
No. 248, and that upon the décision of said arbitrators the said fund, 
less certain expenses in said agreement providêd for, should be im- 
mediately.paid by the arbitrators to the prevailing parties, accbrding 
to their respective rights as found and determined by the décision 
and award. Fourth. It was providêd in the agreement that, if either 
or any of said arbitrators should fail 6r refuse to act, others should be 
appointed jn the manner therein statéd. Fifth. That the arbitrators 
should go to the city of Brownsville as soon as practicable, and there 
try, arbitrage, àward; judge, and détermine each and every of said re- 
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spective claims and demanda, and order the payment and distribution, 
and make distribution accordingly, of said fund, and the award of any 
two of the arbitrators should be binding and conclusive upon said 
parties and fund. 

(10) It is averred in the bill that on July 14, 1887, a verdict and 
judgment were, by the consent of parties, and in conf ormity to said 
agreement, rendered and entered in said suit, in and by which défend- 
ants Stillman and Carson recovered the title and possession of the 
whole of Ft Brown réservation, and the claims for use and occupa- 
tion against ail of the parties to said suit, including Col. Kellogg and 
the United States. 

(11) It is averred in the bill that on the formai trial in suit No. 248 
the issues made by the pleadings were not contested or litigated, 
nor the rights of the parties adjudicated; that no évidence was offered 
upon said trial upon any of the issues made by the pleadings. 

(12) It is averred in the bill that the title to Ft Brown réservation 
was by said judgment vested in Stillman and Carson in trust for the 
use and beneflt of ail the parties to suit No. 248, and for the purposes 
stipulated in said agreement, and that Stillman and Carson accepted 
the title to said property as trustées for said use and purposes. 

(13) It is alleged in the bill that Mr. Kleberg, United States district 
attorney, though he did not sign the same, was nevertheless a party 
to the agreement of July 13, 1887, for the United States, and consent- 
ed tô the judgment of July 14, 1887, and the United States hâve ac- 
cepted the benefit of said agreement and judgment, and that it was 
the understanding of the court which rendered the judgment, as well 
as ail parties to the suit, and their counsel, that the title to said prop- 
erty should be by said judgment vested in Stillman and Carson in 
trust for the purposes mentioned in said agreement, and for none 
other. 

(14) It is averred in the bill that on April 26, 1895, pursuant to the 
agreement and judgment, Stillman and Carson delivered to the Unit- 
ed States their deeds and releases to Ft. Browh réservation, and the 
claims for use and occupation, and received from the United States 
treasury the f ull amount of $160,000 appropriated to pay the same, and 
that they received said sum in trust, and as trustées, as provided in 
said agreement. 

(15) Itls alleged that Stillman and Carson fraudulently concealed 
from plaintiff and the other claimants the fact that they had collected 
the fund, and fraudulently appropriated and converted the whole of 
the f 160,000 to their own use and benefit, and are fraudulently using 
the judgment of July 14, 1887, by which the title to the land was 
vested in them in trust, for the purpose of defrauding ail the claimants 
of any and ail benefit of said judgment, and of their interest in said 
fund, and claim and right to said land, and are conspiring with each 
other and with other persons for the purpose of fraudulently prevent- 
ing and defeating a décision and settlement of the conflicting claims 
to said land and funds, and a distribution of the fund to the true 
owners thereof by arbitration; that Mr. Ballinger, one of the arbi- 
trators, has departed this life, and another one has declined to act, 
and Stillman and Carson décline to supply their places and proceed 
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with the arbitration as provided in the agreement, and refuse to ac- 
count for the trust fund of f 160,000, and refuse to recognize the rights 
of the other claimants in said fund, and refuse to give plaintiff and the 
other claimants any information whatever concerning said fund. 

(16) It is shown by the averments of the bill and exhibits that the 
conflicting claims to Ft. Brown réservation and said fund, and the 
various issues raised in regard thereto by the record and pleadings 
in suit No. 248, are now, and remain, wholly undetermined, undecided, 
and unadjusted; that Stillman and Carson hâve by their wrongful 
acts defeated the plan for arbitration, and rendered necessary an 
application to this court for a continuation and completion and final 
adjudication of ail the issues raised and the matters partly litigated 
in the former suit, and for an adjudication of the respective claims to 
said fund. 

(17) It is averred in the bill that défendant Carson is a citizen of 
the state of Texas, and résides at Browhsville, Cameron county, Tex. ; 
that, so far as visible property is concerned, he is insolvent, and has no 
visible property in this state, except such as is by law exempt from 
seizure and sale under exécution or attachment, and that he (Carson) 
is the duly and lawfully authorized agent of défendant Stillman in 
Texas, and represents their mutual interèsts in resisting ail efforts 
of the said claimants to compel an accounting by them of the trust 
fund of $160,000. 

(18) The bill states the names. of the attorneys of record of ail the 
parties in the former suit, -and it is shown that in that suit défendant 
Stillman was represented by Mr. James R. Cox,-of New York, and 
Messrs Ballinger, Mott & Terry, of Galveston, Tex., and that the 
last-named firm also represented défendant Carson. 

(19) Thé prayer of the bill is:: : First. That an interlocutory decree 
be made, requiring défendants Stillman and Carson to deposit the 
fund of $160,000 in the registry of the court, or pay it to a receiver, as 
the court might direct; second, that ail the conflicting claims of the 
claimants to said land and fund, as the représentatives of the land, 
be investigated, considered, adjudicated, and settled in this suit; 
third, that défendants Stillman and Carson be enjoined from making 
f raudulent use of said judgment, and be compelled to account to the 
court for the fund of $160,000, with interest, and that the trust cre- 
ated by the said agreement and judgment be enforced by the court; 
fourth, that on final hearing plaintiff hâve a decree against Stillman 
and Carson and the estate of Cavazos for one-half of the fund, interest, 
and cost, and that the other one-half be paid to the claimants found 
by the decree of the court entitled to the same; (5) there is the usual 
prayer to make parties défendant, and for process and service, and for 
gênerai relief. 

On June 25, 1897, an order for substituted service, at the applica- 
tion of complainant, was issued by the court, granting that subpœna 
issue, directed to James Stillman, to be served by the marshal of the 
Eastern district of Texas upon M. F. Mott, the attorney of record of 
Stillman in the action at law (No. 248), and granting further that sub- 
pœna issue, directed to James Stillman, to be served upon him by the 
marshal of the Southern district of New York. The marshaFs return 
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on the subpœna served upon M. P. Mott shows that Motf requests the 
marshal to state in his return that he does not represent James Still- 
man. In accordance with the order of court, James Stillman was 
served with subpœna by the marshal of the Southern district of New 
York. On June 14, 1897, complainant applies by motion to the court 
for an interlocutory decree, requiring said fund of $160,000 to be 
paid into court, or for a receiver, to be appointed by the court, and 
for the issuance of temporary writs of injunction as prayed for in his 
bill. The hearing of this motion was set down for July 15, 1897, at 
Austin, Tex., and service of the motion and time of hearing was served 
through the post office, by registered mail, on M. F. Mott and James 
Stillman. On July 15, 1897, Thomas Carson, for himself and as 
administrator, etc., flled his reply to the motion for injunction and 
receiver, and, showing cause why the motion should not be granted, 
states under oath that no part of said $160,000 was ever received by 
him, or held by any one under his direction or control. He further 
answers and shows, but not under oath, that ail of the parties are not 
before the court; that James Stillman is beyond the jurisdiction of 
the court ; that the original action at law (No. 248), and ail the issues 
raised therein, hâve been determined and adjudicated by a final judg- 
ment duly rendered and enforced ; that the agreement to arbitrate was 
not filed in the action at law; that there was no fund in the court, and 
the court knew of no such fund, at the time when title was adjudicated; 
that no fund has ever been within the custody of the court, or within 
this district; that a breach of the independent agreement can onlv be 
remedied by an independent suit; that complainant and défendant 
Carson are citizens of Texas; that the court is without jurisdiction; 
that the fund sought is not within the custody of the court, or subject 
to its process; that the suit is not dépendent or ancillary, or a contin- 
uation of the action at law (No. 248); and that the bill is without 
equity. 

The foregoing statement shows the case as it was presented to the 
circuit court, and on which that court passed its decree adjudering 
that it had jurisdiction of the cause as being a suit ancillary to case 
No. 248 on the law docket of the court, and proceeded to appoint 
a receiver to take charge of the fund, under the direction of the court, 
pending the progress of nroceedings in the suit, and, in connection 
therewith, enjoining the défendants Carson and Stillman from using 
the judgment in the law case for the purnose of depriving the plaintilï 
and the other défendants in the suit of their interest in the fund. and 
from refusing to pay the same into the hands of the receiver, and from 
refusing to account to the court therefor. The errors assigned are, 
first, that the court erred in holding that it had jurisdiction in this 
suit; naming four grounds to support this assignment. The second. 
third, and fourth errors assigned are to the effect that the court erred 
in granting the injunction herein, and in apnointing a receiver. 

The case presented by the bill and its exhibits shows a large trust 
fund held by the défendants Carson and Stillman as trustées for the 
other défendants and for the complainant; that the trustées hâve 
renounced their trust, and are refusing to exécute it, or take steps to 
cause it to be executed; that the original provisions for its exécution 
86 F.— 14 
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through ?the aid of ârbitrators cannot now be effective, aad liât, tô fix> 
the distributive shares of the bénéficiâmes, it becomes necessary to 
resort to a court of eqnity; that the nature of the claims of the ben- 
eficiaries is such that it will require a considérable time to adjust and 
fix the respective shares of the distributees ; that, pending the prog- 
ress of this proceeding, adéquate measures should be taken for the 
safe-keeping and control of the fund, under the direction of the court. 
In such a state of case, it cannot be seriously questioned that the 
chancellor would be authorized, if not required, to take care to pré- 
serve the fund. Ndr can it be seriously urged that the appointaient 
of a receiver, to be the hand of the court in doing that work, was an 
unusual or improvident exercise of the chancellor's authority; and the 
injunction granted in aid thereof, if not necessary, was not hurtful. 
An interlocutory decree appointing a receiver will not support an 
appeal. Highland Avenue & Belt Kailroad Company v. Columbia 
Equipment Company (decided by suprême court Jan. 3, 1898) 18 Sup. 
Ct. 240. And when such a decree appointing à receiver embraces, 
as in this case, the granting of an injunction, there may be no neces- 
sary connection between thèse différent parts of the decree, and the 
part granting the injunction may be reversed without affecting the 
other part. It is true that on appeal the circuit court of appeals will 
consider the whole case, and will détermine upon the whole case 
whether it should take further action than the disposition of the in- 
junction on the merits requires. Atlanta & F. K. Co. v. Western Ey. 
of Alabama, 2 U. S. App. 227, 1 0. C. A. 676, and 50 Fed. 790; Smith 
v. Iron Works, 165 U. S. 518, 17 Sup. Ct. 407. 

It is clear, upon the face of this record, and from ail the argument 
of counsel, both by brief, and orally in the présence of the court, that 
the real question involved in this appeal, and underlying the whole 
assignment of errors, and giving the onîy substantial support that any 
of the spécifications can rest upon, is the question of the jurisdiction 
of the circuit court for the Western district of Texas to entertain the 
complairiant's bill. The circuit courts of the United States being 
courts of limited jurisdiction, the matter of jurisdiction is in every 
case one of suprême concern. In some cases, however, the jurisdic- 
tion of the court, or the want of it, is so apparent as to be 
beyond serious question, and in very many cases a question of juris- 
diction is attempted to be raised on wholly unsubstantial ground. 
This case does not fall within either of thèse classes, but is clear ly 
one where the matter of jurisdiction is not only, as always, of para- 
mount concern, but the question arising with référence to it is grave. 
It is of such gravity and vital character that in our opinion the appeal 
allowed from the interlocutory decree should not be suffered to become 
the vehicle of bringing it up for prématuré détermination. In any 
case in which the jurisdiction of the court is in issue, the wisdom of 
our laws gives a direct appeal to the suprême court. It is true that 
we could avoid the very délicate responsibility of provisionally decid- 
ing this issue of law, that must ultimately appeal- to the suprême 
court, by certifying the question to that court, and asking for its in- 
struction. It is true, also, that, unless the question is carried to the 
suprême court by our request for instruction, it cannot reach that 
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high tribunal until after final hearing of the suit in the circuit court. 
McLish v. Roff, 141 U. S. 661, 12 Sup. Ct. 118. But the reason which 
makes this delay the established procédure in a direct appeal to the 
suprême court in any case in which the jurisdiction of the court is in 
issue is strongly persuasive to our minds that in such a case as this 
we should not pass on that issue on an interlocutory appeal, but should 
dispose of the matter of injunction on the merits, and suffer the issue 
as to the jurisdiction of the court to rest on the décision of the cir- 
cuit court until the suit shall proceed to the hearing, and to the pass- 
ing of the final decree, when the parties aggrieved can hâve their 
élection of appeals, as clearly pointed out to them in McLish v. Koff, 
supra. 

If it does not clearly appear upon the face of the record that the 
action (No. 248) was begun, conducted, and concluded on an agree- 
ment of ail parties that the légal title to the land of the Ft. Brown 
réservation, and the rents due for its occupation, should be as speedily 
as possible assured to the United States, in order that the contesting 
claimants should transfer their claims from the land, which they did 
not expect or wish to recover, to the appropriation which had then 
recently been made by congress after long and active solicitation by or 
on behalf of the parties, it is at least strongly implied, from the con- 
duct of ail the parties, as shown by the face of the record, that the allé- 
gations of the bill in this case in that regard are true; and, without the 
allégations of the bill, such a state of case would hâve been presumed 
by any one conversant with the conduct of litigated controversies af- 
feeting such numerous parties and large values. A strong conclu- 
sion of fact would take hold of the experienced observer, that there 
was underlying the judginent in that case an agreement substan- 
tially similar to that which the bill in this case shows to hâve been 
made. The act making the appropriation was a public act, of which 
the court had judicial cognizance, and doubtless actual knowledge. 
The court was held at a point on, or in sight of, the Ft. Brown 
réservation; and the manner of its original occupation, and of its 
continued use by the government, was matter not only of local, but 
of public, history. The action that the United States district attor- 
ney had taken in the case, and the elaborate pleadings of the numer- 
ous parties, filéd in court only one day before the final judgment, ex- 
clude ail doubt as to that officer's knowledge of the existence and 
substantial ternis of the agreement that was the true basis of the judg- 
ment. If the circuit court for the Western district of Texas had not 
jurisdiction of the complainant's bill, such want of jurisdiction does 
not spring from the nature of the obligations chargea to hâve been as- 
sumed by certain of the défendants in the bill, and the rights claimed 
by the complainant for himself and for the other défendants, or from 
the nature of the relief sought to be obtained, but from the state of the 
parties, and from some force claimed to inhere in the nature of a judg- 
ment at law. To the eye of natural justice it would seem that if that 
court has not jurisdiction of the parties to the agreement that was in 
truth the basis of its judgment in cause No. 248, with power to protect 
the beneficiaries in the trust clearly created by that agreement, and 
which has so far borne fruit as to bring into the possession of the 
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trustées the fund which was the material subject, not only of the agrée- 
ment, but of that litigation, its jurisdiction, proceeding, and processes 
bave been successfully misused by the parties sougbt by this bill to be 
chargea as trustées. Under ail the circumstances of the condition 
of this case, and the allowance of this appeal, suggested in our fore- 
going remarks, we deem it best, pending proceedings to a final hear- 
ing in the circuit court, to concur for the time being with that court 
on this question of jurisdiction, and leave it to the parties, after the 
passing of a final decree, to take the question of jurisdiction, if they 
so désire, to the suprême court, in the manner provided by law. On 
the grounds stated, and for the reasons suggested, the decree appealed 
from is affirmed. 



CALIFORNIA FIG-SYRTJP CO. v. CLINTON E. WORDEN & CO. et al. 

(Circuit Court, N. D. California. March 22, 1898.) 
No. 12,378. 

1. Trade-Mabk— Injonction— Syrupof Fjgs. 

Upon a bill and affldavits sbowing that "Fig Syrup" or "Syrap of Figs" was 
not known in connection with a liquid laxative medicine until it was pre- 
pared by the complainant; that the good will in its manufacture is of great 
value; and that défendants, desiring to perpetrate a fraud and deceive the 
public, are making and r ing a laxative under that name,— a preliminary 
injunction will be granted. 

3. Same— Right to Injunction— Misrepeesentation. 

The use of "Fig Syrup" or "Syrup of Figs" to designate a laxative com- 
pound the basls of which is senna, and which is correctly described in the 
labels or circulars as being composed of the juice of flgs combined with the 
médicinal virtues of various plants, is not a misrepresentation as to the 
character of the compound sueh as will deprive complainant of the right to 
équitable relief. 

8. EQUITY— Mui/riFAHIOU8NE8S. 

The question of multifariousness is largely within the discrétion of the court. 
As a gênerai rule, whenever the matters set up require entirely distinct and 
différent kinds of relief, the bill is multifarious; but, if the relief sought is 
the same as against ail the défendants, a deniurrer will not be sustained. 

This is a suit in equity by the California Fig-Syrup Company 
to enjoin the défendants from making, selling, or off ering for sale any 
liquid laxative préparation under the name "Syrup of Figs" or "Fig 
Syrup," or under any name in colorable imitation of the name "Syrup 
of Figs" or "Fig Syrup." The cause was heard on a motion for a pre- 
liminary injunction. 

Olney & Olney, for complainant. 

John H. Miller and Purcell Eowe, for défendants. 

MOEROW, Circuit Judge. This is an order to show cause why a 
preliminary injunction should not be granted as prayed for in the bill 
of complaint. The motion was heard upon the bill of complaint and 
affldavits in support thereof, and upon a demurrer to the complaint 
and counter afâdavits. The bill allèges, among other things: That 
the complainant is a corporation created and existing under the laws 
of the state of Nevada That the défendant Clinton E. Worden & 
Co. is a corporation created and e»sting under the laws of the state 
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of California, a citizen of the state of California, and having its chief 
office and place of business in the city and county of San Francisco, 
state of California; and that the other défendants are each and ail 
citizens of the state of California, residing and doing business within 
the Northern district of California. That in 1879 one Eichard E. 
Queen invented a certain médical préparation or remedy for constipa- 
tion, and to act upon the kidneys, liver, stomach, and bowels, which 
médical compound is a combination in solution of plants known to be 
bénéficiai to the human system, forming an agreeable and effective 
laxative to cure habituai constipation and many ills depending upon 
a weak and inactive condition of the liver, kidneys, stomach, and 
bowels; and- that this préparation has found favor with physicians 
throughout the country, and with the public at large, and is, and for 
many years last past has been, sold in large quantifies throughout 
the United States, Canada, England, and other countries, and through- 
out the state of California. That, shortly subséquent to the aforesaid 
invention, a company was incorporated, and thereupon the said Rich- 
ard E. Queen sold, transferred, and assigned ail his right, title, and 
interest in and to the said médical compound, and in and to the trade- 
name, trade-marks, and good will of said compound, to the complain- 
ant. That ever since said incorporation, and continuously up to the 
présent time, the complainant has been, and now is, engagea in the 
manufacture and sale of said médical préparation or remedy. The 
complainant allèges : That this laxative médical compound or prépa- 
ration, made and put up as aforesaid, has always been marked, named, 
and called by the complainant "Syrup of Figs," being advertised under 
that name by the complainant; the name "Syrup of Figs" being 
printed or otherwise marked upon every bottle of this préparation 
made and sold by the complainant, this name being also printed upon 
the boxes, packages, or wrappers in which the bottles of this prépara- 
tion are packed for shipment and sale. That it has been the practice 
of the complainant to put the bottles containing this préparation in 
oblong pasteboard boxes or cartons, so that they will reach the con- 
sumer in that form. That in ail instances, not only the bottle which 
contains this préparation, but the box or carton which contains the 
bottle of this préparation, is marked with the words "Syrup of Figs," 
and also contains printed matter stating that this préparation is a 
médical laxative préparation, and also giving a gênerai idea of its 
uses and purposes. That the complainant has spent large sums of 
money, to wit, more than $1,000,000, in advertising said préparation, 
always under the name of "Syrup of Figs" or "Fig Syrup," throughout 
the United States and other countries, thus mailing the same and its 
merits known to the public to such an extent that it has become a 
household word. That this préparation, in conséquence, has become 
known as a liquid laxative medicine, so as to be distinguished from 
ail other medicines of the same gênerai character under the name of 
"Syrup of Figs"; and that its merits and popularity are so well 
established that many millions of bottles of complainant's prépara- 
tions hâve been sold, always under the name of "Syrup of Figs" or 
"Fig Syrup"; and that in the last 12 months more than 2,000,000 
bottles of said préparation hâve been sold. That the good name of 
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the préparation is gaining in popularity and in the confidence of the 
public to such an êxtent that the deinand for the same is increasing 
each day; and that now, and for several years past, this préparation 
of Syrup of Figs or Fig Syrup has been one of the principal articles 
of sale, and a part of the stock of almost every druggist in the United 
States. That on account of the care, skill, and fidelity with which 
complainant has and doeg prépare this laxative préparation or medi- 
cine, and by reason of the steady and increasing demand for the same, 
and the large sums of money spent in advertising and in introducing 
the same, and making it known to the public, the complainant's good 
will in its manufacture is of great value, to wit, of the value of $1,000,- 
000. That the défendant Clinton E. Worden & Co., welr knowing ail 
the premises, and that complainant's préparation had attained a great 
popularity and a large sale on account of its mérita as a liquid laxa- 
tive compound for the human system, and desiring and intending to 
perpetrate a fraud upon complainant's rights, and to trade to its own 
profit and advantàge upon the réputation created by complainant, and 
desiring to impose a worthless production upon the public as and for 
complainant's préparation, has prepared, as complainant is informed 
and believes, a préparation, and put it up in packages resembling in 
form complainant's préparation, and has called said préparation "Syr- 
up of Figs," and is palming off the same, or causing the same to be 
palmed off, upon the public, as and for complainant's préparation, and 
is profiting from the valuable réputation which complainant lias cre- 
ated for its médical laxative préparation. That on some bottles of 
such préparation the statement iâ made that the préparation is made 
by the San Diego Fig-Syrup Company, San Francisco, Cal. ; on 
others, that it is made by the Fig-Syrup Company, San Francisco; 
on others, by the San Francisco Fig-Syrup Company, San Francisco, 
Cal.; on others, by the New York Fig-Syrup Company, New York 
City, N. Y. ; on others, by the Laxative Fig-Syrup Company, New York 
City, N. Y.; and again on others it is stated that it is prepared by 
Yeteva Drug Company, Louisville, Ky. That there is no corporation, 
co-partnership, or firm except the complainant doing business under 
the name of "Fig-Syrup Company." That the statements made upon 
the bottles containing the préparation put up by the défendant Clinton 
E. Worden & Co. are intended to deceive the public, and induce them 
to bëlieve that the compound prepared by the said défendant is pre- 
pared by the complainant. That the other défendants are druggists, 
doing business in the city and county of San Francisco, state of Cal- 
ifornia, who, knowing that the compound put up and sold by the 
défendant Clinton E. Worden & Co. is not manufactured, put up, or 
sold by the complainant, with the intent and purpose of deceiving 
their customers, are selling to customers the liquid laxative compound 
prepared by the défendant Clinton E. Worden & Co. as and for the 
médical préparation made and sold by the complainant. That the 
complainant has been greatly injured by the défendant in the manu- 
facture of this liquid laxative préparation, Syrup of Figs or Fig Syrup; 
the amount the complainant is unable : to state, but it believes it has 
suffered damage and injury to the extent of $10,000. That this is a 
continuing wrong; and bne that ît is inipossible to exactly calculate, 
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and one which, if permitted to continue, will work irréparable injury 
to the complainant. 

Two exhibits, marked "A" and "B," were filed with the complaint. 
Exhibit A représenta the box or carton used as a wrapper for the 
bottle containing the préparation, and Exhibit B the bottle as marked 
and put up for sale. The affidavits introduced by the complainant 
fully support the allégations of the bill. The demurrer to the bill 
raises the question as to its sufficiency. It is also objected that the 
bill is multifarious, in this: that several separate and distinct causes 
of action are charged against several separate and distinct défendants. 
The affidavits introduced by the défendants refer to the case of Syrup 
Co. v. Stearns, 67 Fed. 1008, decided adversely to the complainant 
upon a bill charging the infringement of a trade-mark. They also 
deny that the défendant Clinton E. Worden & Co. has placed on its bot- 
tles any statement inténded to deceive the public, or to induce them 
to believe that the compound prepared by them is prepared by com- 
plainant, and deny that it has put up thèse bottles and packages in 
such close imitation of those of the complainant as to cause retail 
purchasers who call for complainant's article to conclude, when they 
are handed a bottle of défendants' article, that they hâve the article 
manufactured by complainant. The bill of complaint in this case 
proceeds upon the theory that the rights of the complainant hâve been 
infringed by the défendants by unfair compétition. It is not strictly, 
a charge of an infringement of a trade-mark, although it has many 
of the éléments of such a case ; but the facts alleged by the complain- 
ant are plainly set forth for the purpose of establishing the charge 
that the défendants are engagea in an unfair and fraudulent compéti- 
tion against the business of the complainant, conducted with the 
intent on the part of the défendants to avail themselves pf the répu- 
tation of the complainant to palm off their goods as the goods prepared 
and put up by the complainant. The main question is therefore one 
of fact, since the law upon this subject has been settled by numerous 
authorities. A référence to a few of thèse authorities will show, how- 
ever, what facts hâve been deemed sufflcient to establish the unfair 
and fraudulent character of the compétition. 

In McLean v.. Fleming, 96 U. S. 245, the court held: 

"It is not necessary, in order to give the right to an injunction, that the spécifie 
trade-mark should be infringed, but it is sufflcient if the court should be satisfled 
that there was intent on the part of the respondent to palm off his goods as the 
goods of complainant, and that he persists, af ter being requested to desist." 

The case of California Fig-Syrup Co. v. Improved Fig-Syrup Co., 
51 Fed. 297, was a case in which the défendants were charged with an 
infringement of a trade-mark, and it was held that the complainant 
was entitled to an injunction protecting it in the use of the words 
"Fig Syrup" or "Syrup of Figs," conjoined with the other words and 
devices used by it, as set forth in the bill. An interlocutory decree 
granting the injunction prayed for was affirmed by the circuit court 
of appeals. 4 C. C. A. 264, 54 Fed. 175. The court, in commenting 
upon the name of the article, said : 

"The phrase 'Syrup of Figs' is in no sensé a generic one. It is not a name 
for the natural product, or of a class of natural produets. If such an article 
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°xists, It must be the resuit qf a manufacturing process. So far as we are ad- 
vised, the name never existed, nor was it applied to any natural or artiflclal 
product, until fornrulated by appellee of words of no prior association, and by it 
used to designate its préparation. Even if such were made entirely of figs, it 
is still a new name, applied to a manufactured, and not a natural, product; 
henee indicates ratber its origin than its quality, or even its nature." 

The complainant in that case is the complainant in this case, but 
the contention in the présent case, as before stated, is that the de- 
fendants hâve, in the use of the name "Fig Svrup" or "Syrup of Figs," 
appropriated a name which the public believe to be the property of 
the complainant; that the complainant is injured by this déception; 
and that it is entitled to protection against such an injury. 

In Walter Baker & Co. v. Sanders, 26 C. 0. A. 220, 80 Fed. 889, 
the suit was brought by the proprietors of the original "Baker's Choc- 
olaté," to restrain unfair compétition by défendants in the sale of a 
rival chocolaté manufactured and put up in the city of New York, in 
the name of W. H. Baker, of Winchester, Va. It was held by the 
circuit court of appeals that onë entering into compétition with an- 
other person of the same name, who has an old and established busi- 
ness, is bound to distinguish his goods from those of the latter, so as 
to prevent confusion, and that where, by long use, the words "Baker's 
Chocolaté" had corne to mean, in the minds of the public, complain- 
ant's goods, a subséquent maker of chocolaté, with the same name, 
was not entitled to use that name, whether with his given name or 
its initiais, in such manner as to announce that the goods he sold were 
"Baker's Chocolaté." 

In Gage-Downs Co. v. Featherbone Corset Co., 83 Fed. 213, the 
complainant had long been in the business of making and selling cor- 
set waists at Chicago, and marking them "Chicago Waists" ; and, be- 
ing the only person marking its manufactures thus, the complainant 
had corne to be known as the originator by manufacture of the goods 
thus branded. In the course of its business, the complainant employed 
Buyer & Eeich as its agents on the Pacific Coast, and the latter sold 
thèse goods thus marked. After the termination of their agency for 
the complainant, Bùyer & Reich continued to sell "Chicago Waists" 
made, not by the complainant, but by the défendants, residing and 
doing business at Kalamazoo, Mich. The court held that: 

"It is a fundamental principle that a man cannot make use of a réputation 
which another manufacturer has acquired in a trade-mark or name, and, by 
inducing the public to act upon a misapprehension as to the source of the origin, 
deprive the other party of the good will and réputation which he has acquired, 
and to which he is entitled. Now, there are many cases in which it has been 
held that the name of the place where goods are manufactured is not the sub- 
ject of appropriation; and this may be said to be the gênerai rule, and to be 
applicable where that is the sole feature of the trade-mark or trade-name, and 
where the name of the place is used in its primary signification. But the use 
of the name of a place may, under circumstances, be such as to dénote to the 
eye and mind of the public the name of the person who has, perhaps, by long- 
continued business in that place, or long appropriation of that name, and being 
the only person there who has thus appropriated and used that name, produced 
goods which hâve galned their favor. In such circumstances the name of the 
place may acquire a secondary signification, and beeome, instead of denoting the 
place where the goods are manufactured, a mark denoting the manufacturer, 
and in such case, and in the circumstanee where the name has thus acquired a 
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gecondary signification, a party may use it, and may be entitled, possibly, to 
Its exclusive use." 

In Johnson v. Bauer, 27 C. 0. A. 374, 82 Ped. 662, the complainant, 
a corporation, had long been engaged in the manufacture and sale of 
médical and surgical plasters of various kinds, put up in various 
descriptions of boxes, and had adopted as a trade-mark, in addition 
to other insignia, a red Greek cross. The défendant, also a corpora- 
tion, had been engaged in a like business ; but it placed upon its plas- 
ters a Maltese cross in white and gilt, with a red circle thereon, and 
the words and letters "B. & B. Trade-Mark." The évidence disclosed 
the fact that the plasters of the complainant had become known and 
were ordered and sold as "Red Cross Plasters." Otherwise than 
the resemblance in the two crasses, there was little, if any, similarity 
between the packages containing the goods of the complainant and 
those containing the goods of the défendant. Judge Jenkins, speak- 
ing for the circuit court of appeals in the Seventh circuit, said: 

"It may be true that those engaged in the trade and acquainted with the manu- 
facture of both parties could not be deceived; but as the goods of the appellant 
hâve corne to be known as 'Red Cross Plasters,' and notwithstanding a discrirni- 
nating examination would detect the distinction in the trade-mark, the casual 
observer might easily be mistaken, and imposition would be easy. The red 
cross speaks to the eye, and the article, being known by that désignation, speaks 
also to the ear by that name." 

It was accordingly held that the use of the red Maltese cross upon 
the goods of the défendant was wrongful. It is évident that, while 
the facts in this case were deemed suffîcient to establish an infringe- 
ment of a trade-mark, the décision of the court was placed upon a 
broader foundation than the mère imitation of a label, when it said 
that the name "Red Cross" spoke to the ear, and cited the case of 
Pillsbury v. Mills Co., 24 U. S. App. 395, 12 C. C. A. 432, 64 Ped. 841, 
as an authority, where it was held that the right of the complainant 
to relief did not rest "upon any notion of right to or property in a 
technical trade-mark, but upon principles applied by courts of equity 
in cases analogous to cases of trade-marks, where the relief is afforded 
upon the ground of fraud, which in tum reets upon the hypothesis that 
the party proceeded against has deliberately sought to deceivethe 
public, and to defraud another, by palming off his own goods as the 
goods of that other." 

The law in England on this subject is also well established. Two 
late cases will illustrate the scope of its application. 

In Reddaway v. Banham [1896] App. Cas. 199, the plaintiff had for 
some years made belting, and sold it as "Camel Hair Belting," a 
name which had corne to mean in the trade the plaintiff's belting, and 
nothing else. The défendant began to sell belting made of the yarn 
of camels' hair, and stamped it "Camels' Hair Belting," so as to be 
likely to mislead purchasers into the belief that it was the plaintiff's 
belting, endeavoring thus to pass off his goods as the plaintiff's. The 
lord chancellor, in moving the judgment of the house of lords, stated 
the law upon the subject in a single sentence : "ISFobody has any right 
to represent his goods as the goods of somebody else." It was ac- 
cordingly held that the plaintiff was entitled to an injunction restrain- 
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ing the défendant from usibg^the words "Camel Hair" as descriptive of 
or in connection with belting made or sold or offered for sale by him, 
and not maaufactured by the plaintiff/ without clearly distinguishing 
such belting from the plaintiff 's belting. The injunction was there- 
fore qualifled to the extent of permitting the défendant to manufac- 
ture and eell camels' hair belting, providing the article so manufac- 
tured and sold was clearly distinguished from plaintiff's belting. The 
qualification arose out of the fact that, for many years, belting made 
of camels' hair yarn had been known in the markets of the world, and 
it was asked: "What right can an individual hâve to restrain another 
from using a common English word because he has chosen to employ 
it as a trade-mark?" The answer was that "he had no such right, 
but he had a right to insist that it shall not be used without explana- 
tion or qualification, if such a use would be an instrument of fraud." 

In the présent case it will be observed that complainanfs right 
is more closely identified with the name of the article. The name of 
"Fig Syrup" or "Syrup of Figs" was not known to the world as a 
liquid laxative medicine until it was prepared by the complainant, 
and it was not then known as such an article in any way distinguished 
from its production by the complainant. This is an important fact 
to be taken into considération in determining whether the défendants 
are engagea in unfair compétition. 

In Saxlehner v. Appollinaris Company [1897] 1 Ch. 893, it was held 
that the principle that "nobody hâs any right to represent his goods 
as the goods of somebody else" has no limit as regards name, origin, 
honesty of manufacture, or sale, or otherwise; that a trader whose 
goods hâve acquired a réputation under a particular name can re- 
strain the user of that name in any way whatever by a rival trader in 
connection with the latter's own goods, even though that réputation 
has been acquired by the exertions or enterprise of the rival trader as 
an importer and vendor on behaJf of the plaintiff. 

It is claimed, however, that the complainant does not corne into 
equity with clean hands; or, as the maxim is otherwise expressed, 
"He that hath committed iniquity shall not hâve equity." The in- 
iquity of the complainant that has been urged upon the court's atten- 
tion is that the article manufactured and sold by it, and for which 
it seeks protection, is not, in fact, a "Fier Syrup" or "Syrup of Figs," 
but a compound the basis of which is senna, a well-known standard 
laxative medicine, henbane, and ground Jamâica ginger, together with 
sugar and alcohol, and, for the purpose of giving a flavor to the prép- 
aration, the extracts of peppennïnt, cloves, cassia, and anise. This 
objection if true would doubtless be effective as against the original 
article placed upon the market by the complainant, when it was adver- 
tised as being "the laxative and nutritious juice of the figs of California, 
combined with the médical virtues of plants known to be most béné- 
ficiai to the human' System," etc. This objection prevailed against the 
claim of the complainant in the case of Syrup Go. v. Stearns, 67 Fed. 
1008. But the article which the complainant off érs for sale is not 
now put f orth under that claim. The statement now placed upon the 
bottles and boxes containing the préparation is that the "remedy pré- 
sents in the most acceptable form the médicinal laxative principles 
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of plants known to act most beneficially to cleanse the System effectu- 
ally. * * * The juice of figs in the combination is to promote a 
pleasant taste." Again it is stated that "its efflcacy and delicacy of 
flavor are due to the médicinal and agrçeable qualities of plants and 
aromatic carminatives skillfully combined with pleasant liquids, 
ainong which may be mentioned the juice of flgs." It appears to be a 
fact that the préparation does contain a small*quantity of the juice 
of flgs, which is combined with other ingrédients for the purpose of 
promoting a pleasant taste in the compound, and that senna and aro- 
matic plants f orm the basis of the préparation. I do not discover any- 
thing in the statement on the boxes or bottles, or in the picture of 
flgs displayed upon the boxes, or in the picture of the young lady 
Mlding a branch of the fig tree laden with the fruit also displayed 
upon the boxes, that can be properly characterized as a fraudulent 
représentation. Dealers are allowed to make their goods appear 
attractive, and place upon them such pleasing figures and devices as 
will make them salable; and, when this is done without fraudulent 
représentation, the law will not refuse relief because the "poster is 
more attractive than the performance." Upon the facts presented in 
the application for an injunction in this case, it appears to me that 
the' complainant is entitled to relief against the défendants in the 
manufacture and sale of the préparation of "Syrup of Figs" or "Fig 
Syrup" under the name and in the form and style shown by Exhibits 
D, E, F, G, H, I, S, and T. 

With respect to the technical objection that the bill is mnltifarious, 
it is perhaps sufficient to say that the bill allèges that the défendants, 
knowing the premises, hâve fraudulently conspired together to perpe- 
trate the frauds set forth in the bill. Moreover, whether an objection 
of this kind should be entertained dépends largely upon the discrétion 
of the court. As a gênerai rule, it may be said that, whenever the 
several matters set up in the bill require entirely distinct and différent 
kinds of relief, the bill is multifarious; but, if the relief sought is the 
same as against ail the défendants, it does not appear that the objec- 
tion should be considered sufficient to sustain the demurrer. Mer- 
wins, Eq. § 926. A preliminary injunction will issue, as prayed for 
in the bill of complaint. 



WHELAN v. MANHATTAN RY. CO. 
(Circuit Court, S. D. New York. April 1, 1898.) 

1. COSTS — SECURITY — SUING IN FORMA PAUrERTS. 

Under Act July 20, 1892, §§ 1, 4, plaintiff may be permitted to sue in forma 
pauperis on filing a proper affidavit of poverty, and also an affidavit of facts 
sufficient to show that the cause of action is not frivolous. 

2. Same— Assignaient of Attorney. 

When one shows a right to sue in forma pauperis, the court will appoint 
an attorney for him, whose fee will be contingent on success, and, in any 
event, will not be larger than the quantum meruit. 

Motion to vacate an order heretofore made, requiring plaintiff to 
file security for costs. The action is brought to recover damages for 
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Personal injuries sustained, as is alleged, through defendant's négli- 
gence. 

Edwin G. Davis, for the motion. 
Joseph A. Adams, opposed. 

IrACOMBE, Circuit Judge. This motion is made upon an affidavit 
made by the plaintiff, which sets forth that she is a citizen of the 
United States, résident in the state of New Jersey; that she is wholly 
destitute of means ; that, because of her poverty, she is unable to pay 
the costs of this suit, or to give security for the same; and that she 
believes she is entitled to the redress she seeks by this action. This 
affidavit conforma to the requirements of section 1 of the act of July 
20, 1892. That act, however, does not secure an unrestricted right 
to prosecute as a poor person. A preliminary investigation by the 
court is also provided for by section 4, which reads: 

"Sec. 4. That the court may request any attorney of the court to represent 
such poor person, if it deems the cause worthy of a trial, and may dismiss any 
such cause so brought under this act if it be made to appear that the allégation 
of poverty is untrue, or if said court be satisfled that the alleged cause of action 
ls frivolous or malicious." 

Upon attention being called to this provision, a further affidavit has 
been filed, which sets forth the facts which plaintiff expects to prove 
upon the trial. From this statement it appears that plaintiff was 
about to step on board the platform of one of defendant's cars which 
had stopped at a station; that there was room for her upon the plat- 
form; that (the guard holding the gâte open) she placed her right foot 
upon the platform, and had just raised her left foot from the station 
platform when the guard suddenly, and without warning, violently 
shoved the gâte against the plaintiff, thrusting her from the platform 
of the car, and inflicting severe injuries. If this story be uncontra- 
dicted, plaintiff would be entitled to go to the jury, and the alleged 
cause of action would certainly not be "frivolous." It seems, there- 
fore, to be "worthy of a trial," within the language of section 4. 
The order requiring plaintiff to file security for costs should there- 
fore be vacated. It remains, however, for the court to provide an 
attorney to represent the poor person. The act is most carefully 
framed to deal fairly with both sides. It will not allow an irre- 
sponsible person to prosecute, without incurring liability for costs, 
some frivolous or malicious cause of action ; but once it is shown to 
the court that there is a cause of action "worthy of a trial," which 
plaintiff, a citizen ofthe United States, cannot prosecute without incur- 
ring indebtedness, which such citizen is too poor to pay, then congress 
provides a way whereby such poor citizen may hâve hisi day in court 
without incurring such indebtedness. Not only is he to be relieved 
from securing the costs of his àdversary, but an attorney is to be 
provided for him by the court, who will prosecute his cause of action 
without stipulating for some compensation in the event of success 
Iarger than the quantum meruit. In other words, the "poor citizen" 
will not be compelled, by reason of his poverty, to enter into any 
contract more oppressive than such as could be made by his more 
fortunate fellow citizen. The attorney assigned by the court, in the 
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event of nonsuccess, will, of course, receive nothing; in the event of 
final success, ne may apply to the court for an order flxing a fair 
compensation for the services he may actually render, which will be 
paid to him out of the fund recovered, and the balance only paid over 
to plaintiff. 

If the attorney who brought the action is willing to continue the 
litigation on those terms, he will be assigned to represent plaintiff; 
if not, the court will flnd some other attorney to prosecute her case. 



BRYAN v. CONGDON. 

(Circuit Court of Appeals, Eighth Circuit. March 21. 1898.1 

No. 1,009. 

1 False Impkisonment— Irregular Procebs. 

The law lying at the foundation of actions for false imprisonment based 
on irregular process ls that, if a person has been arrested and imprisoned un- 
der color of légal process, which is thereafter set aside for irregularity, the 
person who set that process in motion is responsible in damage to him upon 
whom the indignity and deprivation of liberty hâve been visited. 

2. Same — Ministerial Act of Officer Isstjing Warrant. 

A clerk of the district court of Kansas, in issuing a warrant of arrest in a 
civil action, acts in a ministerial manner only, and his acts are no protection 
to the person promoting the proceeding, where the affidavit or warrant ls dé- 
tective, and is thereafter set aside for irregularity in its inception. 

8. Same. 

If a motion to set aside a warrant of arrest on the ground of irregularity 
is denied by a court of compétent jurisdiction, it does not thereby protect the 
complainant against responsibility for damages, where the order denying 
the motion is afterwards reversed on appeal, and the warrant vacated. 

4. Bame— Pétition in Action. 

The plamtiff's pétition alleged that the défendant caused his arrest under a 
warrant in a civil action issued by a clerk of the district court of Kansas, which 
was afterwards vacated on the ground of irregularity, and while he was in 
jail under said order, and after the défendant had recovered judgment against 
him in the civil action for money had and received, again caused his arrest ou 
a warrant charging him with embezzlement of the same property for which 
the judgment was rendered. After he had given bail and been released on 
the charge of embezzlement, the défendant induced the sheriff to rearrest 
him under the original arrest proceedings. From this arrest he was released 
by the suprême court, for the reason that the affidavit in the original pro- 
ceedings did not state facts sufficient to authorize the warrant. Udd, that 
the pétition stated facts sufficient to constitute a cause of action. 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

A. L. Greene, for plaintiff in error. 

C. S. Bowman (Charles Bûcher, on thé brief), for défendant in error. 

Before SANBORN and THAYER, Circuit Judges, and PHILIPS, 
District Judge. 

PHILIPS, District Judge. This is an action for false imprison- 
ment. The défendant in error instituted suit by attachment against 
the plaintiff in error in the district court of Harvey county, Kan., to 
recover the sum of $1,167.51 for money had and received. Iz connec • 
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tion therewith lie filed with the clerk of said court his affidavit and 
bond for a civil order of arrest, as provided by the statute of Kahsas, 
in which it was chargea, inter alia. that the debt in question was fraud- 
ulently contracted. Thereupon the clerk issued a warrant of arrest, 
upon which the défendant therein (plaintiff hère) was taken into cus- 
tody by the sheriff, and in default of bail lodged in jail, where lie was 
so imprisoned from the 18th day of August, 1893, until the 19th day 
of December, 1893, at which last date he was taken from jail by the 
sheriff and brought before the district court aforesaid to attend upon 
the hearing of a motion filed in his belialf to set aside said writ of ar- 
rest, and to attend upon a trial of the merits of the cause. This mo- 
tion was denied, and judgment rendered against him for the sum of 
$866.78. In default of payment of said judgment he was again im- 
prisoned at the instance of the défendant in error until May 19, 1894, 
when, without the solicitation or inducement of any of the officiais of 
said county, the défendant in error made another affidavit before a 
justice of the peace charging the plaintiff in error with embezzling the 
same property for which the judgment was rendered. The justice of 
the peace bound him over under this charge for his appearance before 
said district court to answer thereto. He gave bail bond under this 
charge, and was set at liberty. Thereupon the défendant in error 
persuaded and induced the sheriff, without any additional process or 
authority, to rearrest the plaintiff in error, and place him in jail, under 
the original arrest proceedings. On writ of error to the suprême 
court, the action of the district Court in refûsing to discharge him on 
said motion was reversed, and the order of arrest was vacated for 
irregularity. During the pendency of the pétition in error aforesaid 
in the suprême court, and before it was determined, he applied to the 
suprême court for a writ of habeas corpus tô discharge him from the 
reincarceration made after the sheriff had once taken him out of jail 
for said hearing before the justice of the peace. The writ was 
granted, and he was discharged by the suprême court/ which had held 
that the affidavit for arrest in the original proceeding was insufficient, 
in that it did not state facts sufficient to authorize the warrant. To 
the pétition in this action the défendant in error demurred, on the 
principal ground that the pétition "does not state facts sufficient to 
constitute a cause of action." The court sustained the demurrer and 
dismissed the action. To reverse this judgment the plaintiff prose- 
cutes his writ of error. 

The established law lying at the foundation of this action is that, if 
a person has been arrested and imprisoned under color of légal process, 
which is thereafter set aside for irregularity, the person who set that 
process in motion is responsible in damages to him upon whom the 
indignity and deprivation of liberty, hâve been visited. Where the 
process is set aside, for mère error commjtted by the court in the prog- 
rès® of the action, in contradistinction to irrégular or void process, no 
responsibility may attach to him who caused its issue; but when it is 
vacated because it was irrégular in i^rinception, responsibility at once 
attaches. "In the one case à manacts irrégular ly and improperly, 
without the sanction of any law, and he therefore takes the conséquen- 
ces of his own unauthorized act. But, where he relies on the judg- 
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ment of a compétent court, he is protected." 1 Add. Torts, 151 ; 
Parsons v. Lloyd, 2 W. Bl. 844; Barker v. Braham, Id. 865; Collett v. 
Foster, 2 Hurl. & N. 361; Williams v. Smith, 14 C. B. (N. S.) 599; 
Cooper v. Harding, 7 Q. B. 928. 

The principle of law exprèssed in Kerr v. Mount, 28 N. Y. 666, by 
Johnson, J., has been repeatedly recognized by the highest American 
courts, and applied to actions in trespass to property and person. It 
is this: 

'«Conceding it [the writ] to hâve been issued by proper authority in respect 
to jurisdiction, still, it having been set aside as irregular, it afforded no justifica- 
tion afterwards for acts previously done under it by the party in whose favoi 
it was issued. If issued by compétent authority and regular upon its face, it 
might afford protection to the oflicer for his acts previously done under it, but 
none whatever to the party. As to him, it was tben as though no process what- 
ever had been issued, and the goods had been taken and detained by his order 
without any process. The moment it was set aside the party became a tres- 
passer ab initio." Chapman v. Dyett, 11 Wend. 31-33; Otis v. Jones, 21 Wend. 
394; Hanmer v. Wjlsey, 17 Wend. 91; Higgins v. Whitney, 24 Wend. 379; 
Lyon v. Yates, 52 Barb. 243; Webb v. Bailey, 54 N. Y. 166. 

The whole doctrine is concisely summed up in Day v. Bach, 87 N. Y. 
56, 60, and in Fischer v. Langbein, 103 N. Y. 84, 8 N. E. 251, substan- 
tially as follows: He who causes void or irregular process to be 
issued, whereby injury cornes to another against whom it is enforced, 
is liable in damages therefor, Where the process is void, the right of 
action for the injury attaches when the wrong is committed, and no 
judgment vacating the process is required. "Process, however, that a 
court had gênerai jurisdiction to award, but which is irregular by rea- 
son : of nonperformance by the party procuring it of some preliminary 
requisite, or the existence of some fact not disclosed in his application 
therefor, must be regularly vacated or annulled by an order of court 
before an action can be maintained for damages occaskmed by its en- 
forcement. In such cases the process is considered the act of the 
party, and not that of the court, and he is therefore made liable for the 
conséquences of his act." 

Void process is defined to be such as was issued without power in 
the court to award it, or which the court has not acquired jurisdiction 
to issue in the particular case, or which fails in some material respect 
to comply with the requisite f orm of légal process. "Irregular process 
is such as a court has gênerai jurisdiction to issue, but which is unau- 
thorized in the particular case by reason of the existence or nonexist- 
ence of some fact or circumstance rendering it improper in such a 
case." The order made or judgment rendered by a court, which is 
simply reversed as erroneous, nevertheless aiïords protection to ail 
persons acting under it. Error, as thus applied, consists in noncon- 
formity to the rules of procédure in an action which the court is author- 
ized to hear, "but not affecting any jurisdictional fact which can be 
taken advantage of only by appeal or motion in the original action." 
It will be found, on examination of well-considered cases, that where 
the courts hare, in a case akin to this, held that no action for damages 
for arrest and false imprisonment will lie, it was predicated of the fact 
that the arrest was made under légal process, issued by some court or 
officer of the law invested with judicial power in the first instance to 



224 86 F5DBRAL KEPOKTBR. 

pass upon and décide wiiether or not the jurisdictional facts are pre- 
sented in the application to warrant the issuance of the writ. And 
even where such officer sanctions the writ, if the essential or substan- 
tive facts constitutive of jurisdiction are wholly wanting in the p're- 
liminary affidavit or statement, the rule is, nevertheless, that the 
process is void, and it affords no protection to him who promotes the 
proceeding. Miller v. Munson, 34 Wis. 579; Mudrock v. Killips, 65 
Wis. 622, 28 N. W. 66; Loder v. Phelps, 13 Wend. 46; Bowman v. 
Euss, 6 Cow. 234 ; Hauss t. Kohlar, 25 Kan. 644. But where some 
requisite jurisdictional fact is stated, but imperfectly in form, or want- 
ing in completeness or deflniteness, and the like, which, however, prior 
to the issuance of the warrant, has received the approval of a judicial 
officer, the process will protect the prosecutor against an action for 
false arrest, although the sa,me may subsequently be held to hâve been 
erroneous. 

In Gillett v. Thiebold, 9 Kan. 427, Judge Brewer, with apparent mis- 
giving, reached the conclusion that a justice of the peace under the con- 
stitution and statutes of Kansas was a judicial officer, and that in 
passing upon the sufficiency of the affidavit the question passed under 
judicial investigation in the first instance, as it was "never to be resub- 
mitted to another officer nor examination by another mind." And, 
therefore, such a writ sheltered the affiant from liability as a tres- 
passer ab initio. But the broad import of his language must be re- 
strained to the matter in hand, for in the later case of Hauss v. Kohlar, 
supra, it was expressly held, in an action for false imprisonment under 
an order of arrest issued in a civil action by a justice of the peace, that, 
as the affidavit did not state any of the grounds required by the statute, 
the proceedings thereunder were bad, and the writ afforded no pro- 
tection to the party who set it in motion. The court said: 

"Courts are not in the habit of «xtending by construction either laws or affl- 
davits so as to impose restreints upon personal liberty. * * * The créditer 
being his own witness for the purpose of obtaining the order of arrest, ne furnish- 
ing the affidavit upon which the order of arrest was issued, it is not too much to 
require that he make out a plain case." 

Applying thèse established rules of law to the case under review, 
how can the conduct of the défendant in pursuing the plaintiff as he 
did be justifled in law? An examination of the constitution and stat- 
utes of Kansas satisfies us that the clerk of the district court who issued 
the warrant of arrest was not clothed with any judicial power. His 
functions in this matter were simply ministerial. It has been ex- 
pressly stated by the highest judicial authority of the state that the 
clerk in issuing the writ of attachment performs "unquestionably a 
ministerial act." Gillett v. Thiebold, supra; Bryan v. Congdon, 54 
Kan. 109, 37 Pac. 1009. Mr. Justice Brewer said: 

"The clerk performs do other function than that of approving and flling the 
bond, flling the affidavit, and issuing the order of arrest. The control of proceed- 
ings, so far as discrétion is concemed, is with the judge." 

Therefore, the issuance of the writ by the clerk of the district court 
is merely a perfunctory act on his part, and he is neither required nor 
expected to bring to bear upon it the eye of judicial investigation. 

But it is insisted by défendant in error that, as the district court 
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afterwards denied the motion to vacate the writ, in contemplation of 
law that act had relation back to the time of the issuance of the writ, 
and protected the défendant against any act done thereunder. The 
statute provides that: 

"A défendant may at any tîme before judgment apply on motion to the court 
in which the suit is brought, if in session, and in vacation to a judge thereof, to 
vacate the order of arrest or reduce the amount of bail." 

As said by Judge Brewer, in Gillett v. Thiebold, supra, the législa- 
ture might hâve required a judge or justice to examine into and pass 
upon the évidence and f acts before issuing an attachment ; but such is 
not the statute. It simply authorizes the district court, after the party 
has been arrested and put in jail, if he is unable to give bond, "to va- 
cate the order of arrest or to reduce the amount of bail." The injury 
to the party wrongfully arrested has already been done. And when 
the action of the district court in ref using to vacate the order of arrest 
has been reversed by the judgment of the suprême court, and the writ 
vacated, it has relation back to the issuance of the writ by the district 
clerk, and stands as if it had never been issued. 

The conduct of the défendant in pursuing the plaintiff, as disclosed 
by the pétition, is entitled to little sympathy, as he manifested the 
spirit of revenge, if not of persécution. As if himself aware that 
the first writ of arrest was insufficient to justify the imprisonment of 
the plaintiff, he swore out another warrant, charging him with em- 
bezzlement of the same property for which he had obtained judgment, 
and had him brought from jail to answer thereto. And when he had 
placed upon plaintiff the burden of furnishing a bond to prevent his 
recommitment to jail, he pursued him further by inducing the sheriff, 
without any new process of law, to go upon the plaintiff, and again 
subject him to the ignominy of incarcération in jail, and compelled 
him to incur the trouble and expense of applying to the suprême court 
of the state for protection by the writ of habeas corpus. Since the 
concession of Magna Charta it has been one of the canons of personal 
privilège of the citizen that the sovereign himself shall neither "go 
upon nor send upon" him without due process of law. Certainly this 
vital principle has lost none of its virtue in the progress of Anglo- 
Saxon civilization. 

The judgment of the circuit court is reversed, and the cause is re- 
manded for further proceedings in conformity with this opinion. 



SAUNDERS v. SHORT et al. 

(Circuit Court of Appeals, Ninth Circuit. April 4, 189B.) 

No. 381. 

Contract— Part Fulfii/lment— Sale. 

A contract for the delivery of a certain number of cattle, unlike one for the 
building and completion of a house, is severable in its nature, and, if the 
vendee accepts and appropriâtes to his own use a portion of the property so 
contracted for, he must pay the stipulated priée for such portion, less the 
damages sustained by reason of the failure of the vendor to make complète 
delivery. 
86 F.-15 
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In Error to the Œrcuijt Court of the United States for the District of 
Idaho. : ' .,.;,.■■ -,'•,,. 

On the 16th day of March, 1896, the parties to this suit entered tato a written 
eontract, by which, in considération of $4,000 at the time paid by the plalntiff 
in error to the défendants in error, and in considération of further payments 
thereby stipulated for, thè défendants in error agreed "to sell and deliver to the 
said B. F. Saunders eighteen huncjred beatl of stéers of tbe following âges: 
About nine hundred head yearlings, about nine hùndred two year olds, about 

three year olds; and about • four year olds, at the following priées, 

to wit: Yearlings, twelve dollars per head; two year olds, eighteen dollars per 
head. Said cattle to bé delivered at Pàyette, Idaho, and Ontario, Oregon, free 
on board cars, from twentieth day of May to the fifth day of June, 1896, at 
option of buyer, he to give twenty days' notice of time of delivery." The eon- 
tract proceeded to provide for the condition in which the cattle should be deliv- 
ered,— that is to say, that they should be sound, healthy, fit for driving or ship- 
ment, etc.,— and were to be delivered in not lëss than train-load lots of 15 cars. 
It providedfor the payment of the balancé of the purchase priée on delivery of 
the cattle and completion of the eontract, and also that, if the vendors offered 
more than 1,8#0 head, the vendee would take the same, up to 2,000 head, at the 
same priées, and upon the same terms as to delivery; and it concluded with the 
provision that "the said B. F. Saunders hereby agrées not, tp place any other 
buyers In this territory for this class and âge of cattle during the months of 
March, April, and May, A. D. 1896." The défendants in error brought this 
suit ih the court below as plaintiffs, upon this written eontract, which was an- 
nexée! to and made a part of the complaint, alleging in their complaint that the 
défendant to the suit disregarded and broke the clause of the eontract last above 
quoted, to the effect that he would not place other buyers in the territory re- 
ferred to during the times stated, thereby rendering it Impossible for the plaintiff 
to purchase within that territory at the priées stated in the eontract a gréa ter 
number of cattle, for sale and delivery to the défendant, than is in the complaint 
afterwards stated. The complaint next allèges "that plaintiffs hâve duly and 
diligently perforrned ail the conditions of said eontract on their part, and hâve 
sold and delivered on the 31st day of May, 1896, to défendant five hundred and 
twenty-four yearling steers at twelve dollars per head, seven hundred and four- 
teen two year old steers at eighteen dollars per head, and eighty-eight three 
year old steers at 22 dollars per head, the aggregate value and purchase price 
being $21,076.00; that défendant has not paid said purchase price, hor any part 
thereof, except the sum of $4,000.00, on March 19th, 1896, advance and forfeit 
money as per said eontract, and $16,061.00, on June lst, 1896." The prayer is 
for judgment against the défendant for the sum of $1,015 and oosts. 

The answer of the défendant to the suit admit» the- making of the written 
eontract set out in the complaint, dénies any breach of its conditions on the part 
of the défendant, and dénies the performance of ail the conditions on the part 
of the plaintiffs. It dénies that 88, or any other number, of three year old 
steers were delivered to or accepted by the défendant pursuant to the written 
centract, but rnakes no other déniai of the allégations of the complaint respecting 
them. It allèges that the plaintiffs failed and refused to deliver to the défendant 
562 head of one and two year old steers agreed to be sold to him in and by 
the written eontract mentioned. And by way of counterclaim the défendant 
sets up the same written eontract declared on, and allèges bis performance of 
ail the terms and conditions on his part provided for, and a partial performance 
of the plaintiffs' obligations thereunder, to wit, the delivery of 1,238 head of the 
cattle mentioned in the eontract on the lst day of June, 1896, at which time 
the counterclaim allèges the défendant, at the request of the plaintiffs, agreed 
to receive the remainder of the cattle stipulated for, to wit, 562 head, at any time 
during the month of June, 1896, and the plaintiffs agreed to complète the delivery, 
thereof, under the terms of the eontract, during that month. The counterclaim 
further allèges that at the time of the delivery of the 1,238 head of cattle on 
June 1, 1896, the défendant, at the request of the plaintiffs, paid to them, on 
account of the cattle so delivered and to be delivered under the eontract, the 
sum of $14,122, and that "by express agreement between the plaintiffs and this 
défendant the further sum of one thousand dollars ($1,000), which, upon the 
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•completion of sald contract, would become due and owlng ta said plaintiffs on 
account of the cattle then and there delivered by them, was to be held by de- 
fendant to insure the complète fulflllment of said contract"; that subsequently, 
to wit, on the Gth day of June, 1896, the plaintiffs abandoned the contract, and 
refused to further comply with its ternis, by which failure the défendant was 
damaged in the sum of $2,100. 

The bill of exceptions shows that the only évidence offered and received on 
the trial on the part of the plaintiffs was the written contract sued on, and the 
testimony of the plaintiffs to the effect that under the contract they delivered to 
the défendant, at Caldwell and Payette, on the 31st day of May, 1896, "certain 
cattle, among which were 88 head of three year old steers; that upon the next 
day the parties met, and calcula ted the number of head delivered, and their 
value at the agreed contract price, which amounted to the sum of $'-1.015; that 
défendant paid them, in addition to the sum of $4,000 before paid as specified 
in the contract, the further sum of about $16,000, leaving the balance on the 
cattle so delivered of $1,015 unpaid, and no part of which has since been paid; 
that the number of one year olds and two year olds delivered was 562 head short 
of the 1,800 head called for in the contract; that during the delivery of thèse 
cattle plaintiffs informed défendant that they could not get or deliver any more 
cattle; that the défendant still wanted the rest of the cattle delivered; that the 
plaintiffs accepted the money paid to them as partial payment on the cattle de- 
livered, beeause their obligations were out, and they needed the money to meet 
them, but that they did not consent to the rétention of the balance of $1,015 as a 
guaranty for the delivery of more cattle, and that they did not promise to deliver 
any more cattle under the contract." 

The défendant testified in his own behalf, in substance, that he attended, on 
the 31st day of May, at Caldwell, Idaho, for the purpose of receiving from the 
plaintiffs the cattle to be delivered under the contract introduced in évidence 
by the plaintiffs, and that a part of the cattle were at that time delivered at 
Payette, Idaho, some miles distant, to the defendant's agent; that upon the fol- 
lowing day the défendant and the plaintiffs met at Payette, and ascertained that 
only 524 yearling steers and 714 two year old steers had been delivered; that 
the défendant then and there notifled the plaintiffs that he insisted upon the 
completion of the contract by the delivery to him of the remaining steers, and 
that he then informed the plaintiffs that he would make them a further partial 
payment under the contract, though not obliged to do so, and that, if they de- 
sired further time in which to complète the delivery, they might hâve until June 
15, 1896, in which to do so; that he would retain until the final delivery, from 
the sum to which the cattle already delivered would amount at the contract price, 
$1,000 as a guaranty of the completion of the contract, to which arrangement 
the plaintiffs assented, and that the défendant thereupon made the payment 
mentioned; that subsequently, and about the 5th day of June, he received from 
the plaintiffs the following letter: 

"Payette, 6, 4, '96. 

"B. F. Saunders, Esq., Sait Lake City— Dear Sir: Mr. Short came back to-day 
from looking for cattle for you with the report that he had seen ail the prin- 
cipal cattle men in the country, and is unable to get cattle for you. He says 
the cattle men tell him they could not make another gather and deliver any 
number of cattle by June 15. That it is useless to try. That he regrets being 
unable to get you the 400 head you still want, and he further requests me to 
say to you that he has made drafts on you through the Payette Valley Bank for 
the thousand dollars you still owe them for cattle already received, and not paid 
for, and requests that this letter should be answered by wire to-morrow, whether 
you will pay draft or not. A failure to so answer will be taken for a refusai 
to pay. 

"Yours, truly, Short & Moss." 

The défendant further testified that on or about June 13, 1896, he received from 
the plaintiffs the following letter, to wit: 

"Payette, 6, 12, '96. 

"B. F. Saunders, Esq., Sait Lake City: Réplying to your favor of 6-10, will 
say that we cannot get the cattle men in this terri tory to make- another gather 
of cattle, even at fancy priées that we hâve offered. Their ideas of values of 
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cattle becomé lnflated. They say anôther year cattle will be worth much more 
money than they are even now ottered for them, and base their judgment on 
the idea that they were so many buyers In the fleld hère this year, ail wanting 
ail the cattle they could get, and paying from eleven to thirteen dollars along 
at the last for year olds. You eannot tonch them now hère, and can't get them 
to even try and gather again. They feel very independent. We hâve done 
ail that any men could do to get you the cattle you wanted. Was forced to pay 
full contract priée for over half the cattle we did buy for you, and rode the coun- 
try from date of contract to delivery, almost night and day, from Harvey, 
Oregon, to Salmon River, Idaho, and got you ail the cattle we were able to in 
the country about Payette. We were badly handicapped by the Colorado year- 
ling buyers, Shang, and so forth. Had ail the parties directly and indirectly 
interested with you kept out of hère, or kept from buying and making ofîers, 
we could hâve fllled your number. Regretting that there has been any dlsap- 
pointment to you as well as ourselves in any manner, wè are, 

"Truly, yours, Short & Moss." 

The défendant further testifled In respect to the additional amount he was 
compelled to pay for similar cattle to those plaintiffs contracted but failed to de- 
llver to him, needed by him to make good his own contracta. 

In rebuttal the plaintiffs testifled that at the time the défendant paid them the 
$16,061 they did not consent that he might retain any part of the contract price 
of the cattle delivered as a guaranty for the delivery of the remainder of tht 1 
cattle called for by the contract, and that the défendant paid the sum mentioned 
after being informed by the plaintiffs that they were unable to procure any more 
cattle for delivery under the contract 

Upon this state of the pleadings and évidence the counsel for the défendant 
requested the court below to give this instruction to the jury: "In this form of 
action the plaintiffs, Moss and Short, are not entitled to, recover, not having 
made out a case alleged by them in their complaint. They hâve alleged in their 
complaint a cpntract made with the défendant, Saunders, and fully completed 
and carried out by them except so far as its completion was prevented by 
Saunders. This they hâve failed to. prove, and, whatever their rights in any 
other action, they eannot recover in this action." The court refused to charge 
the jury as thus requested, to which refusai the défendant, by his counsel, duly 
excepted. The record proceeds: "As a part of the instructions the court gave 
the following, which was the only Instruction upon the question involved in such 
instruction, to wit: The court further chargea the jury. that in returning a ver- 
dict in this action they might ascertain the amount which would be due from 
the défendant, Saunders, to the plaintiffs upon the amount and number of cattle 
delivered by them to the said Saunders at the contract price, and should also 
ascertain the amount of the damages due to the défendant, Saunders, from the 
plaintiffs on account of the breach of said contract; and that the différence be- 
tween said amounts would constitute the amount of the verdict in favor of the 
plaintiffs or in favor of the défendant, as the case might be." To which in- 
struction of the court the défendant, by his counsel, duly excepted. A verdict 
was returned in favor of the plaintiffs for $757.94, for which amount, with costs, 
judgment was given agalnst the défendant. 

E. B. Critchlow, John Chetwood, and Wyman & Wyman, for plain- 
tif: in error. 
J, H. Richards, for défendants in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge, after stating the facts as above, delivered 
the opinion of the court 

It is a mistake to say that the complaint is confined to cattle cov- 
ered by the written contract. That embraced only one and two 
year old steers. The number contracted for by the written con- 
tract was 1,800, consisting of about 900 head of yearlings and 900 
head of two year old steers at certain specifled priées, and sub- 
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ject to certain conditions, with a provision that, should the vendors 
tender more than 1,800, they would be accepted by the vendee to 
the number of 2,000 head, at the same priées, and upon similar con- 
ditions. But the complaint, in addition to its allégations respect- 
ing the one and two year old steers, also alleged that on the 31st 
day of May, 1896, the plaintiffs sold and delivered to the défend- 
ant 88 three year old steers at $18 per head. This allégation is not 
denied by the answer. The déniai in that regard, if déniai at ail, 
is only to the effect that none of the three year old steers were de- 
livered to or accepted by the défendant under the terms of the writ- 
ten contract. Two causes of action are, therefore, indiscriminate- 
ly jumbled together in the complaint. No objection thereto, how- 
ever, appears to hâve been taken in the court below by demurrer 
or otherwise. The cause of action upon the written contract pro- 
ceeds upon its part performance by the plaintiffs and the alleged 
prévention by the défendant of the plaintiffs' complète performance 
•thereof. Unless the allégations of the complaint in respect to the 
defendant's prévention can be treated as surplusage, the judgment 
must be reversed, since those allégations are denied by the answer, 
and there is no proof to sustain them. Whatever was necessary for 
the plaintiffs to allège was necessary to be proved. We are, there- 
fore, to inquire whether the allégations of the complaint in regard 
to prévention by the défendant of the full performance by the plain- 
tiffs of their written contract can be regarded as surplusage. The 
action being an action at law, the pleadings and proceedings in the 
fédéral court were required to conform, as near as practicable, to 
those of the courts of the state in which it was held. Eev. St. § 914. 
By statute, as well as by the constitution of Idaho, it is declared 
that there shall be in that state but one form of action for the 
enforcement or protection of private rights or the redress of pri- 
vate wrongs. Const. art. 5, § 1; Eev. St. Idaho, § 4020. Section 
4168 of the same statutes provides that "the complaint must con- 
tain a statement of the facts constituting the cause of action in 
ordinary and concise language." Probative facts, of course, should 
not be stated, but every ultimate fact essential to the cause of 
action is required to be alleged in the complaint. In respect to ail 
such facts the défendant is entitled to take issue. But facts not 
entering into the constitution of a cause of action need not be al- 
leged, and, if alleged, may be properly treated as surplusage. Be- 
curring to the complaint in the case at bar, it is to be observed that 
the plaintiffs sue only for the balance due for the number of cat- 
tle actually delivered to and received by the défendant at the priées 
the défendant is alleged to hâve agreed to. In respect to the ef- 
fect of the acceptance of a delivery of a part of personal property 
contracted for under an entire contract the American cases are 
conflicting. In some of the states it has been held that nothing 
can be recovered for part performance of an entire contract unless 
full performance was waived or prevented. Champlin v. Bowley, 
18 Wend. 194; Smith v. Brady, 17 N. Y. 173; Catlin v. Tobias, 26 
N. Y. 217; Jennings v. Lyons, 39 Wis. 553; Mill Co. v. Westervelt, 
67 Me. 449. In Avery v. Willson, 81 N. Y. 341, however, it was 
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held that, if the vendee évinces by his acts a waiver of a complète 
delivery, by the receipt and appropriation to bis own use of a por- 
tion of the goods contracted for, he thereby becomes liable to pay 
for what was actually delivered. The modem American rule seems 
to be that a party who has failed to perform in full his contract for 
the sale and delivery of personal property may recover compensa- 
tion for the part actually delivered and received thereunder, less the 
damages occasioned by his failure to make the complète delivery. 
Many of the cases establishing this principle will be found cited in 
note 19, § 1032, 2 Benj. Sales. In Eichards v. Shaw, 67 111. 222, 
in which the contract was to deliver 500 bushels of corn at a spec- 
ifled price per bushel, and the seller delivered only 391 bushels, 
for which he brought suit, the court said that, if the vendee re- 
ceived part of the goods sold under an entire contract, and re- 
tained that part after breach, this was a severance, and a suit 
would lie for the price, but the buyer might deduct damages for 
the failure to fulfill the residue of the contract. A contract for 
the sale and delivery of a certain nuinber of cattle, unlike one for 
the building and completion of a house or other structure, is sev- 
erable in its nature, and there is no just reason why, if the vendee 
accepts and appropriâtes to his own use a portion of the property 
so contracted for, he should not pay thé stipulated price for such 
portion, less the amount of damages sustained by him by reason of 
the vendor's failure to make complète delivery. Under this rule, — 
in accordance with which are the instructions of the court below, — 
the allégation of prévention contained in the complaint may be 
properly disregarded as surplusage. The judgment is affirmed. 



NORTHERN PAC. R. CO. v. KROHNE. 

(Circuit Court of Appeals, Ninth Circuit. February 7, 1898.) 

No. 382. 

1. Négligence — Personal Injuby — Charge to Jury. 

Where there ls évidence tending to show that the plaintlff was not négli- 
gent, and that the défendant was négligent, it is the province of the jury 
to weigh the évidence, and détermine the probable facts. 

8. Ratlroads— Précautions as to Bell. 

It ls the duty of a railroad to supply an engine with a bell which ls adé- 
quate for the purpose, and its duty in this regard is not discharged if the 
bell is cracked, or otherwise defective, and does not sound loud enough to 
wam persons under ordlnary circumstances. 

8. Appiîal and Error — Instructions to Jury. 

The plaintlff In error cannot urge objections to the instructions différent 
froin those to which the exceptions were confined In the lower court. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Montana. 
William Wallace, Jr., for plaintiff in error. 
Eichard II. Purcell and Thomas J. Walsh, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 
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GILBERT, Circuit Judge. The défendant in error was the plain- 
tiff in an action against the Northern Pacific Bailroad Company 
to recover damages for personal injuries received by him while 
crossing the tracks in the company's yard at Livingston, Mont. A 
number of tracks extended through the yard from east to west. 
On the north side of the tracks were the railroad machine shops, in 
which the plaintiff worked for the company as a machinist from 
June, 1888, down to January 12, 1892, the date of his injury. Along 
the south side of the yard ran a fence. The streets of the city 
running north terminated at the fence, but at the end of G street 
some boards had been taken from the fence, making an aperture 
through which the men working in the shops had since the year 
1888 entered the yard from the south, on their way acrossthe tracks 
to their work. About 50 men traveled across by this path daily, 
four times a day, on their way to and from their work. No notifi- 
cation of any kind was ever given to any one not to cross the tracks 
at this point. On the morning on which the accident occurred, the 
plaintiff left his home at about 7 minutes to 7 o'clock, to go to the 
shops. Snow had fallen during the night, and the wind was blow- 
ing from the west, drifting the snow. He entered the yard through 
the opening in the fence at G street, and proceeded along the path 
across the yard till he came to a freight train standing upon one 
of the tracks. He then turned eastward, to go around the train. 
He passed across the track in front of the engine, turned back west- 
ward towards the path which he usually traversed, and at some 
point left the freight train, and turned northward towards the 
shops, and proceeded until he was struck by the switch engine in 
the yard. 

It is contended by the plaintiff in error that the court should havé 
instructed the jury to return a verdict for the défendant, upon the 
ground, not only that the évidence f ailed to show négligence on the 
part of the défendant, but that it affirmatively proved contributory 
négligence on the part of the plaintiff. It is urged that the court 
should hâve so charged, because the record discloses the following 
facts: That the plaintiff knew ail about the switch engine, and 
knew that it began its work at 7 o'clock a. m., and that it would leave 
the roundhouse long enough before that time to run to the main 
track, and west on the same, through the yard, past the place of 
the accident, to report at the dépôt, one-fourth of a mile further 
west, and that they were constantly engagea in switching in the 
yards, using ail the tracks for that purpose; that in crossing the 
yard, going to the machine shop, the plaintiff had to cross at least 
10 tracks, and that the headlight of the yard switch engine was 
never lighted on coming out on the day shift, and the blowing of a 
whistle on the yard engine was forbidden excepting as an emer- 
gency signal; that the plaintiff left his house that morning at the 
usual hour, wearing an overcoat, with the collar turned up, and a 
Scotch cap pulled down over his ears; that when he came to the 
freight train headed east he turned, and left the path on which he 
was licensed to go, walked east along the train, passing two or 
three freight cars to reach the engine, passed around it, then turned, 
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and went down along the engine till he got opposite the engine cab 
or tender, or the end of the first car, when he turned, and started 
diagonally across the tracks, in a direct line for the shops, never 
stopping or turning until he was struck by the switch engine, and 
keeping his face ail this time towards the west, or away from the 
direction in which he knew the engine was to be expected; that 
the brakeman on the freight train saw the plaintiff from the time 
he turned in front of the engine until he was struck, and the en- 
gineer of the same train saw the plaintiff pass the engine gangway, 
and the fireman saw him when he was struck and a moment be- 
fore; that when the brakeman on the freight engine saw the prob- 
ability of a collision he shouted from two to four times to the 
plaintiff to "look out there," and that, if the plaintiff had not had 
his ears muffled with cap and overcoat, he would hâve heard the 
warning in time to hâve escaped the injury; and that, if he had 
turned and looked, he would hâve seen the approaching engine; 
and that to wàlk diagonally across the tracks, with his face turned 
towards the west, without stopping to listen or turning to look, 
was gross négligence upon his part. 

If the facts as they are stated in this argument were undisputed, 
there could be no doubt that the plaintiff's contributory négligence 
was such as to prevent his recovery. There is in the record, how- 
ever, évidence tending to contradict nearly ail of the material facts 
so stated. It is not our province to weigh the évidence, and déter- 
mine whàt are the probable facts. That was the province of the 
jury. Thé case was properly submitted to the jury if there was 
in the évidence before it any testimôny tending to show that the 
plaintiff was not négligent, and that the défendant was négligent 
as alleged in the complaint. We find évidence in the case tending 
to show that at the time when the plaintiff was injured it was still 
dark; that the freight train which first obstructed his path had 
its head lamp lighted, and it had tail lights on the cab, and the 
brakemen of that train still carried their lanterns ; that it was not 
possible to see an approaching engine at a greater distance than 
15 or 20 feet unless it carried a light; that, after he crossed the 
track in front of the freight train, the plaintiff proceeded westward 
alongside of the train to a point somewhere opposite the water tant 
or tender, or the first car, where he changed his course, leaving the 
freight train, crossed the track with his face towards the machine 
shops, which were to the northwesterly, and that at the time when 
he was struck he was crossing the main track, right on the path 
leading from the aperture in the fence at G street across the tracks 
to the machine shop; that the headlight of the switch engine was 
not lighted; that a rule of the company required that headlights 
on engines must always be burning when running, with or without 
a train, after dark; that it was the gênerai custom in the yard to 
ring the bell in running up and down through it, and the rules of 
the company so required; that the bell was not ringing when it 
passed the witness Crandall, about 150 steps east of the place of 
the accident, nor when it passed the witness Barlow, west of the 
place of the accident; that the plaintiff himself did not hear the 



N0RTHEEN PAC. E. CO. V. KEOHNE. 233 

bell ring, nor did the engineer of the freight train, who was in the 
cab of his engine. There was évidence that the bell on that en- 
gine did not ring as clear or as loud as others, and that it sounded 
as if it were cracked. There was évidence that the switch engine 
was going at about 12 miles an hour when it passed the witness 
Crandall, and at about 15 miles an hour when it passed the witness 
Barlow, and that the engineer in charge of the switch engine was 
accustomed to run the same in the yard at great speed, sometimes 
at as great a speed as 30 miles an hour. There was évidence that 
the plaintiff had on an overcoat, with the collar turned up, — how far it 
reached is not stated, — and that his cap was pulled down so as to 
catch his ears, or, as one witness said, to cover half his ears. 

Counsel for the plaintiff in error relies upon the admissions of 
the plaintiff in his testimony, as follows: "From the time I turned 
from beside the freight to start across the track I kept a direct 
line, never stopping, with my face toward the machine shop; and 
after I turned around the freight engine my face was toward the 
west." This testimony is elsewhere explained by the plaintiff, and 
he testified that at the time when ne had reached the main track 
he had also struck the path which he usually traveled, and that 
while crossing the main track at that place he was struck by the 
engine. He testified that when he came to the main track, for the 
purpose of protecting himself from any engine that might be com- 
ing up or down the track, he did the same thing as when he used 
to cross, — he looked around to see if there was any engine, and 
listened. The jury had the right to believe this testimony of the 
plaintiff, notwithstanding that the clear weight of the évidence 
may hâve been opposed to it. Counsel for the plaintiff in error con- 
tends that conclusive proof is found that the plaintiff had so muf- 
fled his ears as not to hear an approaching train, or the warning 
thereof, in the fact that he paid no heed to the shouts of the brake- 
man of the freight train, who testified that he shouted three times ; 
but it appeared in évidence that the brakeman was in the cab of 
the engine, which was headed east, and that the Windows of the 
cab were closed, and had some frost upon them, and that the cab 
had a storm door on. Under thèse circumstances, and with a 
strong wind blowing, it might be that a person of good hearing, and 
with no covering upon his ears, would hâve failed to hear the warn- 
ing. There is other évidence, which went to the jury, tending to 
indicate that there was not sufûcient time between the shouts of 
warning and the accident to render the warning of any avail; that 
the accident followed almost immediately upon the alarm being 
given. One witness testified that he heard the brakeman shout 
"Look out!" three times, and that he looked up, and saw a man 
on the tracks, and by that time the engine struck him. If it was 
true that it was dark at the time of the accident, so that an engine 
could not be seen at a distance of more than 15 or 20 feet, and the 
engine in question was running at a speed of from 12 to 15 miles 
an hour, at a place in the yards where it was known that workmen 
might be crossing the track with the license of the company, and 
it was running without a headlight, and without ringing a bell, 
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while a strôhg wind was blowing, carrying drifting snow, we çan- 
nojt sfty, in the light of thèse facts, that the défendant was not guïlty 
of 'négligence. And if it was true that the plaintiff undertook to 
cross the tracks on such a morning, with a coat collar turned up, 
and a cap pulled down so as to half cover his ears, and that at 
the time of the accident he was upon the path usually followed 
by him and his co-employés, and that before stepping upon the 
track on which he received his injury he turned and looked and 
listened, we would not be justified in saying that the court should 
not hâve submitted the question of the plaintiff's contributory nég- 
ligence to the jury. 

It is assigned as error that the court instructed the jury as fol- 
lows: 

"It is further claimed on the part of the plaintiff that the bell on the engine 
with which It was supplied for the purpose, among other things, of warning 
people who might be upon the track of the approach of the engine, was either 
cracked or otherwise defective, so that it sounded with an absence of 'ring.' 
You are instructed that the défendant was required to supply the engine with 
a bell which was adéquate to such purpose, and that its duty in this regard 
was not discharged if the bell on the engine did not sound loudly enough to 
warn persons of the approach of the engine under ordinary circumstances; and 
if you flnd that the injuries which the plaintiff received were the resuit of the 
failure of the défendant to supply the engine with a proper bell, or if you flnd 
that the négligence of the défendant in this particular was one of the causes 
which pccasioned the injury to the plaintiff." 

It is urged that the doctrine announced in this instruction is con- 
trary to the opinion of the court in the case of Aerkfetz v. Hum- 
phreys, 145 U. S. 418, 12 Sup. Ct. 835, where it was said: 

"The ringing of bells and the sounding of whistles on trains going and comlng 
and switch engines moving forwards and backwards would hâve simply tended 
to confusion. The person in direct charge had a right to act on the belief that 
the, various employés in the yard, faniiliar with the continuously recnrring 
morement of the cars, would take reasonable précaution against their approach." 

The language of the opinion so quoted refers to a state of facts 
very différent from that which, according to some of the évidence, 
were the facts in the case at bar. In the Aerkfetz Case the injured 
workman was engagea in repairing the track. His duty required 
him to be upon the track throughout the day. He was injured in 
the daytime by a slowly-nioving engine, while he was engagea in 
his usual work, with his back turned to the engine. It was not the 
rule of the yard to give warning of the approach of the engine by 
the ringing of its bell, and the injured workman had no right to 
expeGt or rely upon such warning. But there is a further reason 
why the instruction is not open to the objection which is now urged 
against it. When that portion of the charge was given to the jury, 
it was excepted to by the défendant only upon the ground that it 
assumed that the duty of the défendant required it to give warning 
by means of a bell, without regard to other means of warning used. 
The objection so taken by the défendant was not upon the ground 
that the défendant was not required to ring a bell upon its switch 
engine while moving it abdut the yard, but that the charge of the 
court in substance informed the jury that the ringing of a bell was 
the only means that could be used for that purpose. This objec- 
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tion was not well taken, so far as the record informa us. The 
whole of the charge to the jury is not contained in the record. 
We may infer that in the portion which is omitted the court fur- 
ther instructed the jury, if necessary, and perniitted it to déter- 
mine whether or not a warning had been given by means of a whis- 
tle or a bell, or by other means. Bennett v. Harkrader, 158 U. S. 
441, 15 Sup. Ct 863; Nelson v. Flint, 166 U. S. 276, 17 Sup. Ct. 576. 
The plaintiff in error cannot now urge objections to the instruction 
différent from those to which it confined its exception at the trial 
below. Davis v. Town of Fulton, 52 Wis. 657, 9 N. W. 809. 

It is further assigned as error that the court sustained the plain- 
tiff s objection to the following question put to one of the defend- 
ant's witnesses : "Did you ever know of the headlight being lighted 
on the switch engine in the yard when it came out at that hour of 
the morning?" The error in excluding this testimony, if error there 
were, was cured by the admission of other testimony by the defend- 
ant's witnesses, proving the fact which it was the purpose of the in- 
terrogatory to establish. One witness testifled that "no headlights 
were put on the day engines for use in the yards; it was not re- 
quired." Another said, "It was never done." There was no tes- 
timony whatever tending to contradict this évidence. 

We flnd no error in the record for which the judgment should be 
reversed. It is therefore afflrmed. 
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(Circuit Court of Appeals, Eighth Circuit March 21, 1898.) 

No. 1,017. 

Deed— Construction— Intention of Gbantob. 

When the language and terms employed in a written Instrument are ex- 
plicit, or hâve a generally accepted meaning, or hâve acquired a technical 
application, the letter of the instrument must eontrol; but when the language 
is ambiguous or vague, or the terms employed create uncertaintles as to 
intent, the safe rule is to read and apply every part as a whole, and, thus 
discovering what the real mlnd of the party was, to f ollow that to its practical 
conclusion. 

Bamk. 

A son conveyed property to trustées, to be held for the sole use and beneflt 
of his father during his natural life, to be managed with advice and consent 
of the father, and at his death to the use and beneflt of the mother of the 
grantor during her natural life, and to be managed -with her advice and con- 
sent, and at her death to hold for the Joint use and beneflt of the children 
of the Joint bodies of the father and mother during their natural lives, and 
to rent and manage it with the advice and consent of the grantor, and in 
case of the death of "said children" to hold for the sole use and beneflt of the 
grantor, his heirs and assigns, forever. Held: (1) That the deed conveyed, 
first, a use for life to the father and mother, then a use for life to their chil- 
dren excepting the grantor, and thereafter the remainder to the grantor, his 
heirs and assigns, forever; (2) that on the death of "said children" the entire 
bénéficiai interest vested in the grantor, leaving only a naked use in the 
trustées, which by the statute of uses immediately became executed In the 
grantor, so that ne could convey a perfect title. 
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In Error to the Circuit Court of tue United States for the Eastern 
District of Missouri. 

This is an action of ejectment, instituted by the plàintiff in error 
against the défendant in error to recover possession of a lot or parcel 
of ground in block 422 in the city of St. Louis, Mo., popularly known as 
the lot of ground on which was situated McDowell's Médical Collège. 

Isaac Drake McDowell is the eommon source of title. It appears from the bill 
of exceptions that in 1843 Dr. Joseph N. McDowell made a contract of purchase 
for this property with the then owner, Thomas F. Smith. It would seem that, 
said Smith having died, one Frederick W. Beckwith was appointed administra- 
tor of his estate, and In June, 1852, under order of the probate court, the admin- 
istrator made a deed to said lot to Isaac Drake McDowell. The deed recited 
that it was made in fulflllment of said contract of purchase, and in considération 
of the payment of $1,200, made by said Joseph N. McDowell. Afterwards, on 
the 28th day of February, 1853, Isaac Drake McDowell conveyed this property 
to certain named trustées, in trust for the following purposes: 

"The said parties of the second part [the trustées] and their successors in office 
to hold the said property for the sole use and beneflt of Joseph N. McDowell 
during his natural life; the said property to be controlled, rented, and managed 
by the said parties of the second part, their successors in office, as they may deem 
fit, by and with the advice and consent of the said Joseph N. McDowell. And 
in case of the death of the said Joseph N. McDowell, the parties of the second 
part, their successors in office, trustées as aforesaid, shall hold the said property 
for the sole use and beneflt of Amanda V. McDowell during her natural life; 
said trustées to manage, rent, and control said property as they may deem fit, 
by and with the advice and consent of the said Amanda V. McDowell. And 
in case of the death of the said Amanda V. McDowell, the trustées aforesaid 
shall hold said property for the joint use and beneflt of the children of the joint 
bodies of the said Joseph N. McDowell and the said Amanda V. McDowell, his 
wife, during the natural lives of said children; the said trustées to manage and 
rent said property as they deem fit, by and with the advice and consent of the 
said Isaac Drake McDowell. And in case of the death of said children, the 
said trustées to hold said property for the sole use and beneflt of the said Isaac 
Drake McDowell, the présent grantor, unto him, his heirs and assigns, forever." 

The said Joseph N. McDowell and Amanda V. McDowell were the father and 
mother of said Isaac Drake McDowell. The children born of the joint bodies 
of said Joseph N. McDowell and Amanda V. McDowell were John J., Charles 
N., and Annie W. McDowell, and said Isaac Drake McDowell. On the 28th 
day of May, 1866, said John J., Charles N., and Annie W. McDowell conveyed, 
by quitclaim deed, their interest in said lot to said Isaac Drake McDowell. Jo- 
seph N. McDowell and Amanda V. McDowell died prior to 1870, leaving the said 
children surviving. In February, 1871, Isaac Drake McDowell presented to 
the circuit court of St. Louis county a pétition, reciting the facts aforesaid re- 
specting the deed of February 28, 1853, alleging the disqualification or refusai to 
act of the trustées designated in said deed of trust, and praying for the appoint- 
ment of William Patrick as trustée to carry out the provisions of the trust, 
which pétition was granted, and the appointment of William Patrick was ac- 
cordingly made, who accepted the trust. Thereafter, on the 18th day of April, 
1871, the said trustée, William Patrick, joined Isaac Drake McDowell and wife 
in the exécution of a deed of trust to David Eankin and Bphraim G. Obear, to 
secure to one Thomas R. Patton the payment of about $10,500, money borrowed 
by Isaac Drake McDowell from said Thomas R. Patton. On default of payment 
this mortgage was foreclosed and the property sold thereunder. It is admitted 
that the defendant's title is derived under this foreclosure sale, and that, prior 
to the institution of this suit, said John J., Charles N., and Annie W. McDowell, 
and said Isaac Drake McDowell, had departed this life; the said Isaac Drake 
McDowell dying last, on the 5th day of January, 1882. Annie W. McDowell 
intermarried with William K. Speed, of which marriage the plàintiff in this 
action was the only child. AU the other said children died childless. On this 
évidence the circuit court directed the jury to return a verdict for the défendant, 
wheceupon the plàintiff sued out this writ of error. 
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Henry T. Kent and James W. Williams, for plaintiff in error. 
John H. Overall, for défendant in error. 

Before SANBORN and THAYER, Circuit Judges, and PHIIIPS, 

District Judge. 

PHILIPS, District Judge, after stating the case as above, delivered 
the opinion of the court. 

Plaintiff's counsel hâve displayed marked research into the nice 
distinctions respecting the création of qualified estâtes, and rest the 
case largely upon the rigidity of some technical rules of construction 
touching such deeds to real property. We will not undertake to re- 
view ail the authorities cited, as the discussion would be more aca- 
démie than useful. There is in the interprétation and construction 
of written instruments no more marked tendency of the judicial 
mind than to get at directly what was the real thought and purpose 
of the maker of the instrument. When the language and terms em- 
ployed are explicit, or hâve a generally accepted meaning, or, as 
applied to the subject-matter, hâve acquired a technical application, 
the letter of the written instrument must control. But when the 
language is ambiguous or vague, or the terms employed create rea- 
sonable uncertainties as to what was the actual intent of the gran- 
tor, no safer rule can obtain than to place ourselves, as near as may be, 
in the précise situation of the person at the time of the exécution of 
the instrument, and read and apply every part of it as a whole, and, 
thus discovering what the real mind of the party was, to f ollow that to 
its practical conclusion. The court that does this will seldom go 
wrong, and will measurably avoid the offense of making and enforcing 
contracts never assented to by the parties signing them. This thought 
is aptly expressed in Walsh v. Hill, 38 Cal. 481: 

"In the construction of written instruments we hâve never derived much aid 
from the technical rules of the books. The only rule of much value— one which 
is frequently shadowed forth, but seldom, if ever, expressly stated in the books— 
is to place ourselves as nearly as possible in the seats which were occupied by 
the parties at the time the instrument was executed; then, taking it by its four 
corners, read it." 

It may be regarded as the recognized rule that in the exposition of 
grants and contracts the construction should be upon the view of 
the attitude of the person making them, and upon a comparison of 
every part of the entire instrument, so that, while endeavoring to 
give every substantive part operative effect, also to give it a practi- 
cal rather than a theoretical application. 2 Devl. Deeds, 837, 855; 
Wolfe v. Dyer, 95 Mo. 545, 8 S. W. 551; Jackson v. Myers, 3 Johns. 
387. And when the intention is apparent, without répugnance to 
the settled rules of law, it will control the technical terms; "for the 
intention, and not the words, is the sensé of any agreement." And 
this will prevail "regardless of inapt expressions or careless recita- 
tion." Collins v. Lavelle, 44 Vt. 233; Carson v. McCaslin, 60 Ind. 
337; Rockefeller v. Merritt, 40 IL S. App. 666, 22 C. C. A. 608, 76 
Fed. 909, 913; In re Bomino's Estate, 83 Mo. 433, 441. 

The construction to be placed upon the deed of February 28, 1853, 
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executed by Isaac Drake McDowell, cïeating certain express trusts, 
will décide this case. It involves the single question: Did the 
grantor intend to conyey the real estate in trust — First, for the use 
of his father during his natural ïife; second, to the use of his mother 
during her natural life; and, third, to the use of their children dur- 
ing their natural lives, with remainder over to Isaac Drake McDow- 
ell's tieifs? Or, did the grantor in tend by the deed to create a use 
in his father and mother during their natural lives, and then a use 
in his brothers and sisters during their natural lives, and thereafter 
for the sole use of himself, his'heirs and assigna, forever? If the 
former construction is to be given, it is conceded that the verdict 
should hâve been for the plaintjff ; but, if the latter construction 
shall obtain, the verdict was for the right party. 

The .plaihtiff's contention is ! suspended entirely : upon the third 
trust specifled in the deed, whiiclh déclares that, after the death of 
the father and mother, "the trustées shall hold said property for 
the joint use and beneât of the children of the joint bôdies of said 
Joseph N. McDowell and Amanda V. McDowell, his wife, during the 
natural lives of said children." The argument is that the term 
"children of the joint bodies of said Joseph N. and Amanda V. Mc- 
Dowell," includëd the grantor as clearly as if his name had been 
speciflcally written in the deed in connection with the other named 
children; that a cOnveyance to a designated class by apt words is 
as effective as if the instrument described, by name, each member 
of that class. Arthur v. Wèston, 22 Mo. 381; Hamilton v. Pileher, 
53 Mo. 334; Pratt v. Mining Go', 24 Ped. 869; 1 Beach, Trusts, § 
267; Devl. Deeds, § 184; Freem. Cb-Ten. § 110. 

Had the trusts created stoppêd with the third clause of the deed, 
it could be safely said that the grantor reserved to himself only a 
contingent life estate or use, as he was described to a reasonable 
certainty by the désignation of the "children of the joint bodies," 
etc. This would be so because the statute (Eev. St Mo. 1889, § 8834) 
déclares that: 

"Eyery conveyance of real estate shall pass ail the estate of the grantor there- 
in, unless the Intent to pass a less estate shall expressly appear, or be necessarily 
implied in the terms of the grant." 

But the deed prôceeds further to provide, in this connection, that, 
when the life estate shall devolve upon the children, the said trus- 
tées shall "manage and rent said property as they deem fit, by and 
with the advice and consent of said Isaac Drake McDowell." Dur- 
ing the life of the father the said trustées were tp manage the es- 
tate with his advice and consent; and likewise, iii the case of the 
mother, the trustées were to manage the estate with hër advice and 
consent. When it came to the management of the estate for the 
bênefit of the children, the grantor provided for a protectorate in 
himself to guàrd the administration of the trust in their behalf, 
as if then regarding himself as the best friend of the bénéficiâmes 
to secure to them the best results. Then the deed prôceeds: 

"And in case of the death of the said children, the said trustées to hold said 
property for the sole use and Beneât of the said Isaac Drake McDowell, the 
présent grantor, unto : hïm, his heirs aiid. asslgns, forever." l 
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The term "said children" is most signiflcant. It refers back, of 
course, to the children named in the third clause of the deed. By 
this expression the grantor quite clearly indicated that it was not 
in his mind to inelude himself in the clause of "children born of the 
joint bodies of sàid Joseph N. McDowell and Amanda V. McDowell." 
If so, why should he hâve provided specifically for himself by name 
in the fourth and last trust? He was still dealing with the class 
designated in the third trust as "the children," and it would be as 
palpably absurd as contradictory to say that he was providing for 
an estate in himself after he was dead. Had it been the purpose of 
Isaac Drake McDowell to reserve to himself a life estate only, he 
would hâve indicated it by some such words as the following: And in 
case of the death of said children, the said trustées to hold said 
property for the sole use and benefit of the heirs of said children. 
Or, if he had desired to limit the use to his own heirs he would hâve 
said: To the sole use and benefit of the heirs of said Isaac Drake 
McDowell. This, under the statute, on the termination of the life 
estate, would hâve entitled the heirs "to take as purchasers by vir- 
tue of the remainder so limited in them." Rev. St. Mo. 1845, c. 32, 
§ 7; Rev. St. Mo. 1889, § 8838. Instead of this, however, "after the 
death of said children," he expressly reserved the sole use and bene- 
fit "to Isaac Drake McDowell, the grantor, his heirs and assigns, 
forever." Thèse are apt words to create an estate in fee simple 
absolute. 

The contention of plaintiff renders useless the entire provision of 
the fourth clause of the trust, inasmuch as it was not at ail neces- 
sary (as we hâve already shown) to reserve thereby to the grantor a 
mère life estate; whereas, under the other construction, vitality 
and opération are given to every part of the instrument — First, 
a use for life to the father and mother; then, a use for life to their 
children; and thereafter the remainder to the grantor, his heirs 
and assigns, forever. While the plaintiff, as the child of the sister, 
in the event of Isaac Drake McDowell dying intestate, seised of the 
land, would hâve been his heir, yet, inasmuch as in his lifetime 
Isaac Drake McDowell conveyed his title, it vested in the assignée. 
On the death of "said children" the entire bénéficiai interest vested 
in Isaac Drake McDowell. Therefore, the trust became a dry trust, 
and on the recognized doctrine that, as the extent of the trustee's 
title is to be measured rather by its object than the words of the 
trust, and it "cannot be carried further than the complète exécution of 
the trust necessarily requires," the trustée had no active duty to 
perform, and, therefore, it was not essential that the trustée, Pat- 
rick, should hâve joined Isaac Drake McDowell in the exécution of 
the deed of trust under which défendant claims. In such event 
there was nothing left in the trustée but a naked use, which the 
statute of uses at once executed in the plaintiff. Roberts v. Mosley, 
51 Mo. 282; Pugh v. Hayes, 113 Mo. 424, 21 S. W. 23. 

It may, therefore, be conceded to plaintiff's contention that the 
trustée had no power to place a mortgage upon this land. And it 
is quite évident that the whole proceeding in the circuit court of St. 
Louis county for the appointment of Patrick as trustée, and his 
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joining in the exécution of the deed of trust, were inspired by the 
attaché of some real-estate office, who in such matters generally 
has more caution than knowledge of the law. The contention of 
plaintiff's counsel that the recitations in the pétition of Isaac Drake 
McDowell to the circuit court of St. Louis county for the appoint- 
ment of Patrick as trustée amount to a construction placed by him 
upon his title inconsistent with the présent contention of défend- 
ant is of little conséquence. This contention is based upon the 
recitation in said pétition that: 

"The only children of the joint bodies of said Joseph N. and Amanda V. Mc- 
Dowell were John J. McDowell, Charles N. McDowell, Annie W. McDowell, 
and Isaac Drake McDowell, your petitioner." 

Any inference from this recitation favorable to the plaintiff is 
reversed by the language and provisions of the deed of trust soon 
thereafter made by Isaac Drake McDowell to Kankin and Obear, 
trustées. The habendum clause is : 

"To hâve and to hold the same, with the appurtenances, to the said parties of 
the second part, and to the survivor of them, and to their successor, and to the 
assigna of the said parties of the second part, or of said successor, or survivors, 
forever." 

And then it expressly declared that, in case of sale, the trustée or 
offlcer making the same "shall exécute and deliver a deed or deeds 
in fee simple of the property sold to the purchaser or purchasers 
thereof." He thereby solemnly asserted that he had in himself the 
fee to this property at the time of the exécution of the last-named 
deed of trust, and was dealing with the property upon that assump- 
tion. 

The judgment of the circuit court is afflrmed. 



LOTJISVILLE & N. R. 00. v. MORLAT. 

(Circuit Court of Appeals, feeventh Circuit. April 6, 1898.) 

No. 449. 

Ratlroads— Injury to Person Near Track— Contribtjtory Négligence. 
Where a workman, engagea in setting a curbstone in a street of a city, 
was guilty of contributory négligence, and was struck by a locomotive, there 
being évidence tending to show that the servants of the railroad might, by 
the exercise of proper diligence, after perceiving hls danger, hâve avoided 
harming him, the question was properly left to the jury. 

Same. 

The ordinary presumption is that a workman engagea in street work near 
a railroad track will look after his own safety on the approach of a train; 
but, when the engineer sees tbat he is not doing so, it becomes the engineer's 
duty to use ail reasonable means iii his power to arrest the man's attention 
and avoid injuring him; and it was proper to refuse an instruction that it was 
not the duty of the engineer to stop his train even if he saw the man con- 
tinuiug at his work. 

Trial— Instructions. 

While one clear statement of a proposition, with an explanation of the évi- 
dence bearing upcn the point, vvould seem to be enough, a judgment will not 
be reversed because of needless répétitions in a charge to the jury. 
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In Error to the Circuit Court of the United States for the Southern 
District of Illinois. 

J. M. Hamill, for plaintiff in error. 
M. Millard, for défendant in error. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

WOODS, Circuit Judge. The chief question hère is whether the 
court erred in refusing to instruct the jury to find a verdict for the 
défendant. The défendant in error, Walter Morlay, at the time of the 
injury for which the action was brought, was engaged in setting a curb- 
stone in Eighth street, in East St. Louis, near the track of the railroad 
of the plaintiff in error. While so engaged he was struck by the loco- 
motive of a f reight train coming from the southeast, which, if observ- 
ant, he might hâve seen for half a mile or more before it came upon 
him. A passenger train from the other direction would hâve been 
due in a few minutes, and it has been insisted in argument that the 
necéssity to watch for the approach of that train was an excuse for 
what might otherwise be deemed a lack of vigilance in looking to the 
opposite direction from which no regular train was then due, the 
f reight train being near two houre behind its schedule time. The déc- 
laration is in three counts. The négligence alleged in the first is that 
the défendant so carelessly and improperly drove and managed a lo- 
comotive and freight train that the plaintiff was thereby struck and in- 
jured. In the second count it is alleged that the défendant then and 
there drove a locomotive and freight train upon and across the street 
where the plaintiff was working without ringing any bell or sounding 
any whistle at the distance of at least eighty rods from the crossing, by 
means of which neglect the plaintiff was injured. In the third count 
it is alleged that there was an ordinance of the city of East St. Louis 
which required ail freight trains to run within the corporate limita 
of the city at a speed not exceeding six miles an hour, and that the train 
which hit the plaintiff was running at a very much greater speed, to 
wit, twenty-five miles an hour. There was évidence to support the 
charge of each count ; the speed of the train being put by witnesses on 
one side at six to eight miles, and on the other side at ten to flfteen 
miles an hour. The speed was probably near the higher rate stated, 
since the train was behind time, and close upon the time of the outgoing 
passenger train, and the plaintiff, though standing in the ditch in 
which the curbstone was being set, was struck with such force as to 
be hurled a distance of eight or ten feet (considerably further accord- 
ing to some of the witnesses), was rendered unconscious, and suffered 
permanent injuries. 

We think it beyond dispute that the défendant in error was guilty 
of contributory négligence, but do not find it necessary to state the 
évidence on the point. It is contended that, if contributory négli- 
gence be conceded, there was still a right of recovery, because the serv- 
ants of the railroad company in charge of the train, after perceiving 
that the défendant in error was unaware of the train's approach, 
might, by the exercise of proper diligence, hâve avoided harming him. 
There, is évidence in the case which made that a question for the 
86 F.— 16 
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jury; ' À^iièifrôm the prteukp^iôfi tàat tfié défendant In ëiror did not 
intentionally incur injury, there is in the record his oWà testimony 
that he did not know that the train was near him. T Onewitness testi- 
fîed that the train approached very quietly, and that he heard no ring- 
ing of the bell or sounding of the whistle or other signal. Other wit- 
nesses testifled to the same eïfec't. The engineer who had been in 
charge of the train testifled that,wh,en he saw that the man did not pay 
any attention to the train coming, and thè fireman was rih'ging the bell, 
and he still paid no attention, he grabbed the whistle levèfwith one 
hand, and set the air brake with the other, and gave two quick blasts; 
that this was done whén he was abotjt three; caf Iengths from the man; 
that the train was running six or seven miies an hour; that, when he 
saw the man at work, he did not know,: or hâve means of knowing, 
whether it was one of thè sectionmen,. or who it was; that it was a 
common occurrence to see peuple on the track who would step off be- 
fore they were approached; . that, so far as he had observed, there was 
no indication that the man was .going to stay thére, else he would hâve 
stopped; that his impression was that the man would naturally work 
until he got within a reasonable distance, and then step aside, and, it 
being outside of the rail, it would tàke him considerably less time to 
get out of the range of the car; if he had any reasbn tp suppose that 
he was going to remain there, and had gptten a signal to stop, he 
would hâve stopped; that a signal with the hand would hâve stopped 
him; that he could hâve stopped êasily; that, after the blpwing of the 
whistle, the firëman shouted at the mac before he was hit; that the 
fireman shouted two or three times. The âreman's testimony was 
that he was ringing the bell constantly; that the engineer gave the 
alarm signal when about 300 feet from thé man; and that, after that 
signal was given, he (the fireman) shouted to the man as loud as he 
could, to try to call his attention to the train, but that he never made 
a move in the way of looking towârds tïie train; that he moved his 
position once, — that is, whén they were about three or four blocks 
away from him; that he could not say whether hé lookedjn the direc- 
tion of the train, but that, when he raised up and moved down again 
in his position, he stayedin his position there until he was hit; that, 
when he shouted to him, the train was about two car Iengths or sixty 
feet from him, and, if he had heard, he could hâve saved himself; 
that the train was going at thé rate of six or eight miles an hour, and 
could hâve been stopped inside of three cars' Iengths. ^ 

This testimony shows that, when from 200 to 300 feet away from 
the man, the danger of his situation was recognized by the engineer 
and fireman, and that from that moment to the instant of- the injury 
they attempted, by blasts of the whistle and by shouts, to .warn him ; 
but the testimony of other witnesses and the fact that the man's 
attention was not awakened tend to show that the warnings were not 
given. Whether they were given, and whether an earlier effort to 
stop or reduce the speed of the train shoùld hâve been made, were, 
therefore, questions for the jury. In COasting Co. v. Toison, 139 U. S. 
551, 11 Sup. Ct. 653, the contributory négligence asserted consisted in 
the injured party's standing in a dangerous position, top néa'r the edge 
of a wharf which a steamboat was approaching at his call; and it was 
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urged that the officers ; of the boat, though they saw him waitîng on the 
wharf, were not bound to anticipate his remainirig in that position; 
but in response to that argument the court said : 

"The jury might well be of opinion that, while there was some négligence on 
his part in standing where and as he did, yet that the officers of the boat knew 
just where and how he stood, and might hâve avoided injuring him if they had 
used reasonable care to prevent the steamboat from striking the wharf with un- 
usual and unneeessary violence. If sueh were the facts, the défendant' s négli- 
gence was a proximate, direct, and efficient cause of the injury." 

It is insisted that there was error in the giving and refusing and 
modifying of instructions. Twice in its own charge and eleven times 
by modifications to spécial requests of the plaintiff in error for in- 
structions on the subject of contributory négligence, the court 
charged the jury that, notwithstanding contributory négligence, the 
plaintiff could recover for the injury suffered, "if the jury found on the 
prépondérance of the évidence that the défendant might, by the exer- 
cise of reasonable care and prudence, hâve avoided the conséquences 
of plaintiff s négligence" ; and it is urged that the fréquent répétitions 
of this proposition must hâve unduly influenced the jury. We per- 
ceive no good reason for such réitération of a proposition. One clear 
statement, with an explanation of the évidence bearing upon the point, 
would seem to be enough; but we know of no instance of a judgment 
being reversed because a proper charge had been repeated. The blâme 
for some of the needless répétitions hère may be due to the needless 
number of requests for spécial instructions on the one subject of con- 
tributory négligence, the giving of which unmodined might also hâve 
had an undue effect upon the mind of the jury. 

The court gave the f ollowing instruction : 

"If the jury believe from the évidence that the engineer in charge of the loco- 
motive saw the plaintiff was engaged in his work and apparently unconscious 
that the train was approaching him, notwithstanding the warning that may hâve 
been given him, then it was the duty of the engineer to use ail reasonable means 
in his power to arrest the attention of the plaintiff, and avoid injuring him." 

The objection that this instruction required of the défendant too 
high a degree of care is not tenable. In such an emergency the law 
and the dictâtes of humanity alike require that ail reasonable effort 
to avoid harm be put forth. The ordinary rule of care required of a 
railroad company in propelling its engines or cars over public cross- 
ings has no application to a sudden emergency, when some one is seen 
to be unaware of near danger of being run down. Neither is the in- 
struction objectionable because it assumes that the servants of the 
plaintiff in error did not use every reasonable effort to avoid injuring 
the plaintiff. It neither contains such an assumption nor an implica- 
tion that the railroad was bound to exercise more care to avoid inflict- 
ing than the plaintiff was required to exercise to escape the injury. 

The court properly refused to instruct broadly that it was not the 
duty of the engineer to stop his train even if he saw the plaintiff at 
work; that it was the duty of the plaintiff to keep out of the way; 
and that the engineer had a right to présume that, in obédience to the 
known custom of the country, the plaintiff, like ail other pedestrians, 
would kèep ouf of the way of the train. The ordinary prëâUmption 
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would be that one in the position ôf the plaintiff would look àfter bis 
own saïety, but, when the engineer perceived that he was not doing 
so, it became his duty tû put forth every reasonable effort to prevent 
injury. The judgment below is affirmed. 



ATLAS DISTIIXING CO. v. RHEINgTROM et al. 

(Circuit Court of Appeals, Seventh Circuit. April 16, 1898.) 

No. 469. 

1. Appeal and Error— Assignment of Error. 

An assignment that the court erred in admitting in évidence a certain pa- 
per "as set forth in bill of exceptions" is not good because it does not, as 
required by rule 11 of the circuit court of appeals, contain a statement of 
tbe full substance of the document referred to. 

H. Same — Evidence. 

Where a document objected to was offered "together with other évidence 
in dépositions and of witnesses examined on the trial in open court showing 
the same matters," and it does not appear that concerning those matters In- 
consistent or conflicting évidence was offered, the error in admitting sueh 
document was not of sufficient importance to justify a reversai. 

8. Same— Motion for New Trial. 

Where a case at law is submitted to the court without a jury, and Judg- 
ment is given upon a gênerai flnding, the overruling of a motion for a new 
trial is a matter of discrétion, which cannot be reviewed. 

In Error to the Circuit Court of the United States for the Southern 
Division of the Northern District of Illinois. 

Isaac J. Levinson, for plaintif? in error. 
Geo. T. Page, for défendants in error. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

WOODS, Circuit Judge. The défendants in error sued the Atlas 
Distilling Company in assumpsit. Trial by jury was waived by stipu- 
lation in writing, and the court, upon a gênerai flnding, gave judg- 
ment in the sum of $2,330.25 in favor of the plaintiffs. The plaintiff 
in error urges only the flrst and flfth spécifications of error, which are 
to the effect, first, that the court erred in admitting in évidence a cer- 
tifled copy of Form 52 A and B, furnished by the internai revenue 
collecter, "as set forth in bill of exceptions," and, flfth, that the court 
erred in overruling the motion for new trial and rendering judgment 
upon the flnding. Neither of thèse spécifications is available. The flrst 
is not good because it does not, as required by rule 11 of this court (21 
C. C. A. exil, 78 Ped. cxii.), contain a statement of the full substance of 
the document referred to. See D. S. v. Indian Grave Drainage Dist, 
85 Ped. 928; Sladden v. Insurance Co., 86 Ped. 102. If a référence 
to the bill of exceptions for the entire document were enough, the 
rule would be meaningleSs. In this instance, if the error alleged were 
conceded and were well assigned, it would not be of sufflcient import- 
ance to justify a reversai of the judgment, even if in itself not purely 
technical, because of the statement in the bill of exceptions that the 
document objected to was offered "together with other évidence in 
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dépositions and of witnesses examined on the trial in open court, show- 
ing the same matters." It does not appear that concerning those mat- 
ters inconsistent or conflicting évidence was offered. 

In respect to the other spécification it is enough to refer to the well- 
settled rule that in a case at law, submitted to the court for trial with- 
out a jury, when judgment is given upon a gênerai finding, the review 
on a writ of error can extend only to the rulings of the court during 
the progress of the trial, and that the overruling of a motion for a new 
trial, whether the verdict be gênerai or spécial, is ordinarily a matter 
of discrétion, which cannot be reviewed. The judgment below is 
affirmed. 



CHICAGO G. W. RY. CO. v. HEALY. 
(Circuit Court of Appeals, Eighth Circuit. Mareh 21, 1898.) 

No. 891. 

1. Trial— Instruction. 

Where, at the conclusion of the plaintiff's testimony, the court overruled a 
motion to direct a verdict in favor of the défendant, to which the défendant 
excepted, but dld not stand upon the exception, and proceeded to Introduce 
évidence, the défendant thereby waived the exception. 

2. Same. 

Where. at the close of ail the évidence, a motion is made to instruct the 
jury to return a verdict in favor of the défendant, in deciding the motion the 
court assumes that ail the évidence in the case is true, and that the wit- 
nesses are ail crédible. 
8. Same. 

Where the facts are not controverted, and where the inf erence to be drawn 
from them is certain, necessary, and undisputed, or where there is no évi- 
dence tending to establish a necessary élément in the case, the trial court 
may direct what verdict should be given; but when it is a matter of judg- 
ment and discrétion, of sound inference, and what déduction is to be drawn 
from even undisputed facts, the law commits it to the décision of the jury, 
under instructions from the court. 
4. Same— Omission from Instructions. 

Where the instruction is correct as far as lt goes, and the only contention 

is that it did not go far enough, such contention cannot be taken advantage 

of on error, unless the attention of the trial court was called to the omission, 

and request made for more explicit instructions. 

6. Master and Servant— Dbpective Railwat Bridge— Dutt op Inspection. 

A railroad company owes to its train employés the duty of making reason- 
ably fréquent and reasonably thorough inspections of the condition of the 
timbers in a bridge, and is bound to apply such tests as are ordinary and 
usual in that business to ascertain any defects which exist therein. 

In Error to the Circuit Court of the United States for the Southern 
District of Iowa. 

A. B. Cummins, for plaintiff in error. 

S. P. Huston (J. P. Flick, on brief), for défendant in error. 

Before BKEWEE, Circuit Justice, SANBORN, Circuit Judge, and 
BINER, District Judge. 

RINER, District Judge. This is an action brought by Nellie 
Healy, as administratrix of the estate of John J. Healy, deceased, 
against the Chicago Great Western Railway Company, to recover 
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damagéafor the deatli ôf said John J. Healy, which she allèges was 
caused by the négligence of the railway company. The case was 
commenced in the state court, and removed by the plaintiff in error 
to the circuit court for the Southern district of Iowa. In her péti- 
tion the plaintiff, in substance, alleged that she was the duly ap- 
pointed, qualifled, and acting administratrix of the estate of the 
said John J. Healy, decéased; that the défendant, at the time of the 
injury complained of, was a corporation duly incorporated and or- 
ganized under and by virtue of the laws of the state of Illinois, as 
a railroad company, and was operating a line of railway from the 
city of Des Moines, in the state of Iowa, to the city of St. Joseph, 
in the state of Missouri; that in the state of Iowa, on the line of 
defendant's road, and forming a part of the road, there was a long 
and high bridge, spanning a wàter course; that this bridge was 
negligently and defectively constructed by the défendant, and by 
the défendant in that condition negligently and carelessly main- 
tained; that on the 6th day of Àugust, 1894, and long prior thereto, 
the défendant, its agents and servants, had negligently permitted 
the material composing a part of the bridge to become and remain 
rotten, ùnsound, and out of repair; that the bridge was unsafe and 
dangerous for trains to pass over. It was further .alleged that John 
J. Healy was in the employ of the défendant company as a freight 
conductor; that on the 6th of August, 1894, he was engaged in 
running a freight train for the défendant between the city of St. 
Joseph, Mo., and the city of Des Moines, Iowa; that while his train 
was passing over the bridge described in the pétition, although he 
was exercising due care and caution on his part, it gave way, wreck- 
ing the train, and injuring Healy to such an extent that he died as 
a resuit of his injuries. The answer admitted that the défendant 
was a corporation organized under the laws of the state of Illinois, 
and was at the time alleged in the pétition, and at the time the 
answer was filed, engaged in operating a line of railway in the state 
of Illinois, and through the state of Iowa, and from the city of 
Des Moines, in the state of Iowa, to the city of St. Joseph, in the state 
of Missouri; that at the time alleged in the pétition John J. Healy, 
decéased, was in the employ of the défendant as a freight conductor, 
and engaged in running a freight train over its road between the 
cities of Des Moines and St. Joseph; and that at or about the time 
alleged in the pétition said John J. Healy met with an accident 
which caused his death, — concluding as follows: "The défendant 
dénies each and every other allégation in said pétition contained." 
There was a trial ; verdict and judgment for the plaintiff in the sum of 
|6,00€. 

At the trial it was admitted that the plaintiff below was the ad- 
ministratrix of the estate of John J. Healy, decéased, that she was a 
citizen of the state of Iowa; àhd that the défendant was a corpora- 
tion organized under the laws of the state of Illinois. The follow- 
ing facts were established by the évidence: At the time men- 
tioned in the pleading^ the plaintiff in error owned âhd operated a 
line of railroad between the city of Des 1 Moines, in the state' of Iowa, 
and the city of St. Joseph, in the state of Missouri. On the line of, 
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and forming a part of, the railroad, between the places just men- 
tioned, and within the state of Iowa, there was a wooden bridge, 
known as a "pile bridge," estimated by some of the witnesses to 
be about 252 feet long, erossing a deep ravine. In the construction 
of this bridge, rows of piling, 15 feet apart, were driven into the 
ground across the course of the road. Upon thèse pilings, caps 
were placed; upon thèse caps, stringers running lengthwise of the 
bridge were laid; and upon thèse stringers the cross-ties and rails 
were placed. The bridge was flrst constructed in 1887, and, aa 
originally constructed, the pilings, caps, stringers, and sway braces 
were of white pine lumber. In 1893, about a year before this acci- 
dent, the bridge was reconstructed in part by putting in oak pilings, 
new caps, and new sway braces, using the old stringers. On the 
6th of August, 1894, John J. Healy, the husband of the défendant in 
error, was in the service of the plaintiff in error as a freight con- 
ductor in charge of a train consisting of an engine, tender, 14 loaded 
freight cars, and a caboose, going north. That his run was from 
St. Joseph, Mo., to Des Moines, Iowa. That when his train was 
upon the bridge in question the bridge fell, injuring Healy to such 
an extent that he died within an hour from the time of the accident. 
The track, for a distance of about three-quarters of a mile south 
of the bridge, was straight, with a slight down grade towards the 
bridge. The steam was shut off by the engineer some distance be- 
fore reaching the bridge, and the train was running by its own grav- 
ity, without jar perceptible to the train crew, until it was on the 
bridge, when there was a sudden jerk felt, and the bridge, with the 
exception of 40 or 50 feet of the north end, fell. In addition to the 
foregoing facts, which were not disputed, the plaintiff offered testi- 
mony tending to prove that the stringers of the bridge, where they 
rested on the caps, were badly rotted ; that the ends of some were 
entirely rotted off, other largely so, and ail more or less decayed 
and unsound. The testimony on behalf of the défendant tended to 
prove that there was a gênerai inspection of this bridge by the su- 
perintendent of bridges in June, 1894, about two months prior to 
the accident, and that it was seen by the division bridge forenmn 
frequently between the time it was rebuilt, in 1893, and the date 
of the accident; that the stringers at the date of the accident were 
not decayed. It also offered testimony tending to show that one 
of the cars in Healy's train had become derailed about 45 feet from 
the south end of the bridge ; that the trucks of that car, falling upon 
the ties with the force given them by the moving train, tore up and 
destroyed the bridge. 

Three assignments of error are insisted upon by the plaintiff in 
error as grounds for reversing the judgment: 

First. "The court erred in overruling the défendants motion, made at the 
close of the testimony offered by the plaintiff in chief, to instruct the jury to 
return a verdict for the défendant." Second. "The court erred in refusing to give 
to the jury at the close of the testimony the instruction asked by the défendant, 
directing the jury to return a verdict for the défendant-, said instruction be'mg as 
follows: 'You are instructed to return a verdict for the défendant.' " Third. 
"The court erred in that part of its instructions to the jury relating to the measure 
of damages, in this: That there was no rule or criterion stated in said instruc- 
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tlong whereby the Jury could be guided in Its délibérations upon that subject. 
The court âireeted the Jury that the amount to be recovered was compensation 
for the loss sufifered by the estate of the deceased, but it did not give any in- 
struction that would guide the jury in determining how to measure or compute 
such loss." 

In référence to the flrst assignaient of error, but little need be 
said. Upon the conclusion of the plaintiffs testimony, the défendant 
moved the court to direct a verdict in its favor. This motion was 
overruled by the court, and the défendant excepted. It did not, how- 
ever, stand upon its exception, but proceeded to introduce testimony 
in its own behalf. It thereby waivëd the exception. Bogk v. Gas- 
sert, 149 TJ. S. 17, 13 Sup. Ot. 738; Bail way Co. v. Daniels, 152 U. S. 
684, 14 Sup. Ct. 756; Railway Co. v. Hawthorne, 144 U. S. 202, 12 
Sup. Ct. 591. 

It is also insisted that the court erred in refusing to instruct the 
jury to return a verdict for the défendant at the close of ail of the évi- 
dence in the case. A motion of this character is in the nature of a de- 
murrer to the évidence. "It answèrs the same purpose, and should 
be tested by the same raies. A demurrer to the évidence admits, not 
only the facts therein stated, but also every conclusion which a jury 
might fairly or reasonably infer therefrom." Schuchardt v. Allens, 
1 Wall. 359, 370. In deciding this motion the circuit court had to 
assume that ail of the évidence in the case was true, and that the wit- 
nesses were ail crédible; for if there were any questions in the case 
relating to the credibility of witnesses, or if what the évidence proved 
depended upon the credibility of witnesses, or upon the proper dé- 
duction to be drawn from the évidence, they were questions, not for 
the court, but for the jury, under the direction of the court. In the case 
of Hickman v. Jones, 9 Wall. 197, an action for malicious prosecution, 
in which the court peremptorily instructed the jury to acquit two of 
défendants, the suprême court, in holding this instruction to hâve been 
erroneous under the circumstances, said: 

"There was some évidence against most of them. Whether it was sufficient 
to warrant a verdict of guilty was a question for the jury, under the instruction 
of the court. The learned judge mlngled the duty of the court and jury, leaving 
to the jury no discrétion but to obey the direction of the court. Where there 
is no évidence, or such a defect in it that the law will not permit a verdict for 
the plaintif? to be given, such an instruction may be properly demanded, and 
it is the duty of the court to give it. To refuse is error. In this case the 
évidence was received without objection, and was before the jury. It tended 
to ma in tain on the part of the plaintlff the issue which they were to try. 
Whether weak or strong, it was their right to pass upon it. It was not proper 
for the court to wrest this part of the case, more than any other, from the exer- 
cise of their judgment. The instruction given overlooked the Une which sépar- 
âtes two separate sphères of duty. Though corrélative, they are distinct, and 
it is important to the right administration of justice that they should be kept 
so. It is as much within the province of the jury to décide questions of fact, 
as of the court to décide questions of law. The jury should take the law as 
laid down by the court, and give it full effect. But in its application to the facts. 
and the facts themselves, it is for them to détermine. Thèse are the checks and 
balances which give to the trial by jury its value. Expérience has proved their 
importance. They are indispensable to the harmony and proper efficacy of the 
System. Such is the law. We think the exception to this instruction was well 
taken." 
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In the case of Railroad Co. v. Woodson, 134 U. S. 614, 10 Sup. Ct. 
628, it is said: 

"It is the settled law of thîs court that when the évidence given at the trial, 
with ail inferences that the Jury could justifiably draw from it, is insufflcient 
to support a verdict for the plaintiff, so that such a verdict, if returned, must 
be set aside, the court is not bound to submit the case to the jury, but may direct 
a verdict for the défendant. * * * While, on the other hand, the case should 
be left to the jury unless the conclusion follows, as matter of law, that no re- 
covery can be had upon any view which can be properly taken of the facts the 
évidence tends to establish." 

In the case of Railroad Co. v. Powers, 149 U. S. 43, 13 Sup. Ct. 748, 
where the error assigned was the refusai of the court to instruct the 
jury as requested by the défendant, — in substance, that the deceased 
was guilty of such contributory négligence as to prevent recovery, — 
Mr. Justice Brewer, in delivering the opinion of the court, said: 

"It is well settled that, where there is uncertainty as to the existence of either 
négligence or contributory négligence, the question is not one of law, but of fact, 
and to be settled by a jury; and this whether the uncertainty arises from a 
conflict in the testimony, or because, the facts being undisputed, fair-minded 
men will honestly draw différent conclusions from them." 

Where the facts are not controverted, and where the inference to be 
drawn from them is certain, necessary, and undisputed, or where there 
is no évidence tending to establish a necessary élément in the case, 
the trial court may peremptorily direct what verdict should be given ; 
but where, in any case, it is a matter of judgment and discrétion, of 
soûnd inference, what is the déduction to be drawn from even undis- 
puted facts, where différent men, equally sensible and equally impar- 
tial, would make différent inferences, the law commits such a case to 
the décision of the jury, under instructions from the court. Railroad 
Co. v. Stout, 17 Wall. 657; Dunlap v. Railroad Co., 130 U. S. 649, 9 
Sup. Ct. 647; Insurance Co. v. Ward, 140 U. S. 76, 11 Sup. Ct. 720; 
Railway Co. v. Ives, 144 U. S. 408, 12 Sup. Ct. 679; Gardner v. Rail- 
road Co., 150 U. S. 349, 14 Sup. Ct. 140. 

The motion in this case, in our judgment, was properly overruled. 
It was clearly the duty of the railroad company to see to it that this 
bridge was kept in good repair and in a safe condition ; and this duty 
could not be delegated so as to exonerate the company from liability 
to its servants for injuries resulting from the omission to perform it, 
or through its négligent performance. While the duty of the com- 
pany did not go to the extent of a guaranty of safety, it did require 
that reasonable précautions be taken to secure safety. It was bound 
to make reasonably fréquent and reasonably thorough inspection of 
the condition of the timbers which were used in the construction of the 
bridge. In making such inspection, it was its duty to apply such tests 
as were ordinary and usual in that business for the purpose of devel- 
oping any defect which existed in the timbers. If the timbers had 
oecome decayed so that the bridge was thereby rendered unsafe, and 
reasonable inspection would hâve disclosed that fact, the company 
was bound to make such inspection. A failure to do so would be 
négligence, for which it would be responsible to any employé injured 
in conséquence thereof. Railway Co. v. Conroy, 68 111. 560; O'Don 
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Btîll ..y,, Railroad Go., 59 Pa. St. 239: ..The rule is perfectly well set- 
tled that an employé bas the right to rely upon the presumption that 
the company bas construçted and maintained its railroad in an ordi- 
narily saie manner. Snow v. Railroad Co., 8 Allen, 441; Seaver v. 
Railroad Co., 14 Gray, 466; Gibson v. Railroad Co., 46 Mo. 163. The 
testimony as to tbe condition of a part of tbe bridge timbers was 
squarely conflictïng. Tbe testimony of five witnesses wbo testified 
in the case tended to show that the stringers were more or less de- 
cayed where they rested upon thé caps, and that some of them were 
in fact badly rotted, while the testimony of other witnesses wbo testi- 
fied in the case tended to show that the stringers were sound. As to 
the matter pf inspection, Mr. Banks, the superintendent of bridges, 
testitied that the proper method of making an inspection of a bridge 
consisted in digging around the base of the piles, and sounding them 
with a pick, and looking over the stringers, and sounding them with 
a bar, or boring into them with an auger, but did not testify that such 
tests were applied in the case of this bridge, while the testimony of 
Mr. McClain, division bridge foreman, tended to show that, in making 
the inspections which were made of this bridge prior to the accident, 
they did not bore into the timbers with an auger, for the purpose 
of ascertaining their condition, but that the examination consisted in 
looking over the bridge. He testified that they could tell, from such 
examination as was made, whether the stringers were in good condi- 
tion. In view of the conflicting character of the testimony in relation 
to the condition of the timbers, and the uncertainty as to whether 
reasonably careful and thorough inspection had been made in the case 
of this bridge, the question whether the railway company was négli- 
gent in the matter of inspection and keeping the bridge in repair was 
clearly a question to be determined by the jury. So long as the laws 
provide for a jury trial of issues of fact, the right should be guarded 
and preserved, to ail parties, where there are controvérted facts perti- 
nent to the issues. To apply the doctrine contended for by the plain- 
tif!: in error would be to disregard the well-settled rules announced in 
the Cases above cited. 

The third assignment relates to thecourt's instruction as to the 
measure of damages. That the instruction was correct as far as it 
went is not questioned. The contention is that it did not go far enough 
to furnish any rule or criterion whereby the jury could be guided in 
its délibérations upon that subject. No request for additional instruc- 
tions was made by the défendant below. The attention of the trial 
court was in no way called to the fact that it had omitted anything 
from the instructions in relation to the proper method of estimating 
the damages. The rule is perfectly well settled that, where there is 
no request for an instruction, it is not error for the court to omit it. 
If the plaintiff in error thought that the instruction was either in- 
definite, or not sufflciently comprehehsive, it should hâve asked that 
further and more, explicit instructions be given. Having failed to do- 
so, the judgment should not be reversed unless it appears from the 
record that the jury were misled or wrongly directed. The instruc- 
tions given by the court at the trial are entitled to a reasonable inter- 
prétation, and, where the proposition stated is not erroneous, the in- 
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structîons, as a gênerai rule, are not to be regarded as Incorrect on 
account of omissions or déficiences to which the attention of the court 
was not called by a request for more explieit instructions. Armstrong 
v. Toler, 11 Wheat 258; Express Co. v. Kountze, 8 Wall. 342; Shutte 
v. Thompson, 15 Wall. 151. We cannot say that the jury were either 
misled or wrongly directed by the instruction hère complained of. 
This assignment of error therefore affords no ground for reversing the 
judgment. Finding no error in the record, the judgment of the circuit 
court will be affirmed. 



NORTHERN PAO. B. 00. v. MONTGOMERY. 

(Circuit Court of Appeals, Ninth Circuit February 7, 1893.) 

No. 369. 

1. Limitation of Actions— Breach of Warranty. 

Eviction, either actual or constructlve, is essential to a rlght of action for 
damages for the breach of the covenant of warranty of title, and the statute 
of limitations begins to run only from the date of such éviction. 

2. SAKE — PURCHASE OF RAILROAD I1AND8. 

Lands selected by a land-grant railroad company, and which had prevl- 
ously been reserved by the secretary of the interior for its benefit, were sold 
by the company, both parties supposing lt had good title. It subsequently 
appeared that the lands were not included in the grant, and an act of con- 
gress was passed asserting title in the government. Eeld, that the statute 
of limitations against an action for breach of warranty of title began to 
run, not from the date of the deed, but from the date of the act of congress. 

& Damages— Breach of Warranty. 

Certain railroad bonds stated on their face that they were at ail times 
receivable with accrued interest, at par, in payment for lands of the com- 
pany at their market price. A contracter received such bonds at par, in 
payment for work done for the company, and used them in the purchase of 
lands from the company. In an action for breach of warranty, held, that 
the measure of damages was the face value of the bonds, with interest, and 
not the market value at the time they were used in the purchase of the land. 

4. Same— Interest. 

In an action for breach of warranty of title, where the purchaser was never 
In actual possession of the lands, and never derived any rents or profits or 
other benefits therefrom, he ls entitled to interest from the date of his pay- 
ment. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Oregon. 

D. T. Crowley, B. S. Grosscup, C. W. Bunn, and Carey & Hays, for 
plaintiff in error. 

Mitchell, Tanner & Mitchell, Stott, Boise & Stott, and Dolph, 
Nixon & Dolph, for défendant in error. 

Before GILBERT, EOSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. This was a suit for the recovery of dam- 
ages for the breach of a warranty of title contained in a deed exe- 
cuted by the plaintiff in error to the défendant in error, for certain 
lands situated in the then territory (now state) of Washington. 
At the time of the exécution of the deed, which was April 10, 1876, 
it was supposed by both parties thereto that the lands were cov- 
«red by the grant made to the Northern Pacific Railroad Company 
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by the joint resolution of congress of May 31, 1870 (16 Stat. 378). 
The défendant in error, who was plaintif! in the court below, had 
built a portion of the Northern Pacific Kailroad for that company, 
in part payment for which work he received from the company cer- 
tain bonds, known as the "Jay Cooke Bonds," at their face value, 
aggregating $18,789.58. Those bonds were obligations of the North- 
ern Pacific Railroad Company, secured by a mortgage executed by 
that company, upon, among other property, ail of the lands granted 
to it by congress. Each of the bonds contained this stipulation: 
"This bond is exchangeable, at the option of the holder, for regis- 
tered bond of like ténor and date, and is at ail times receivable, 
with its accrued interest, at par, in payment for lands of the com- 
pany at their market price." Indorsed upon each of the bonds was 
a similar notice, in thèse words : "This bond and accrued interest 
receivable at ail time at par in payment for land of the company 
at market priées." The plaintiff in the suit accepted the bonds at 
their face value in discharge of indebtedness of the compapy to him 
for part construction of its road, for the purpose and with the in- 
tent of exchanging the same for lands of the company at their ap- 
praised market value; and he proceeded to sélect such of the lands 
supposed by both parties to be within the grant to the railroad 
company as he desired to purchase. They were unoccupied tim- 
ber lands, and, when selected by the plaintiff, the company exe- 
cuted to him its deed therefor, with a warranty of title, in consid- 
ération of which the plaintiff gurrendered to it the bonds; the face 
value of the bonds and the appraised value of the land being the 
same, to wit, f 18,789.58. As a matter of fact, none of the lands 
were within the grant to the Northern Pacific Railroad Company, 
but were embraced by the grant made by congress on May 4, 1870 
(16 Stat. 94), to the Oregon Central Railroad Company, which lat- 
ter grant was declared forfeited by act of congress of January 31, 
1885, after which last-mentioned date, and prior to the bringing 
of this suit, the lands in question were opened to settlement and 
sale, and were thereafter patented by the government to settlers, 
pursuant to the laws of the United States. This action not having 
been commenced until November 2, 1894, the défendant railroad 
company pleaded in bar of the action the statute of limitations, 
which raises one of the questions presented by the présent appeal. 
The statute of Oregon, in which state the suit was brought, pre- 
scribes the period of 10 years within which an action upon a sealed 
instrument must be commenced. Hill's Ann. Laws Or. pp. 131- 
134. It is contended on behalf of the plaintiff in error that, inas- 
much as the Northern Pacific Railroad Company never had any 
title to the lands in controversy, its warranty of title was broken 
immediately upon the exécution of its deed, and that from that 
moment the statute of limitations began to run. If so, the action 
is, of course, barred. The covenant of warranty contained in the 
deed is in thèse words: 

"And the Northern Pacific Railroad Company, for ltseh* and Its successors, 
doth by thèse présents covenant, grant, and agrée to and with the said James B. 
Montgomery, his heirs and assigns, that It, the said Northern Pacific Railroad 
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Company, shall and will -warrant and défend the title to the said premises uni» 
the said James B. Montgomery, bis heirs and assigns, forever, against the lawful 
claims of ail persons whomsoever." 

Eviction, either actual or constructive, is essential to a right of 
action upon a covenant of warranty of title. Rawle, Cov. (4th Ed.) 
148-151. Even if it be true that the mère proof of an outstanding 
paramount title in the government is, in gênerai, sufficient to show 
éviction, we do not think it enough under the circumstances of the 
présent case. Hère the proof shows, without conflict, not only 
that both parties to the deed believed the lands in controversy to 
be covered by the grant to the défendant company, but that the 
secretary of the interior, acting for the government, so supposing, 
had, prior to the exécution of the deed in question, withdrawn 
those lands, with others, from the mass of public lands for the ben- 
eût of the Northern Paciûc Company, which company was permitted 
to sélect them under its grant. It was not until after the passage 
of the act of congress of January 31, 1885, declaring forfeited the 
grant to the Oregon Central Railroad Company, that the secretary 
of the interior canceled the sélections which had been theretofore 
made by the Northern Pacific Company of the lands in controversy, 
and declared the same restored to the public domain, and open to 
settlement and purchase. Since the forfeiture of the grant to the 
Oregon Central Railroad Company, declared by congress by the act 
of January 31, 1885, was for the benefit of the government, it may 
be that that act constituted a hostile assertion of its paramount 
title as against the Northern Pacific Railroad Company as well, 
although the sélection of the lands in controversy by the latter com- 
pany under its grant was permitted to remain of record for some 
time thereafter, the précise date of cancellation not appearing in 
the record. But, certainly, January 31, 1885, is the earliest date 
at which it can be said that there was any hostile or adverse asser- 
tion of the paramount title by the government as against the North- 
ern Pacific Railroad Company. Within 10 years from that time 
the présent action was commenced. Some hostile or adverse asser- 
tion of the paramount title, and conséquent disturbance of the 
plaintiff's supposed rights, was essential to constitute éviction. 
Rawle, Cov. (4th Ed.) 146; Loomis v. Bedel, 11 N. H. 74. We are 
of opinion that the action was not barred by the statute of limita- 
tions. 

The other question presented by the appeal relates to the prop- 
er measure of damages. This arises upon the instructions of the 
court to the jury, and upon its ruling in respect to certain testi- 
mony introduced by the défendant tending to show that, at the 
time the bonds were used by the plaintiff in paying for the lands, 
they were not worth exceeding 17 cents on the dollar. In respect 
to that matter the court below ruled that ail of the testimony 
tending to prove that the bonds were worth less than par at the 
time of the purchase was immaterial, and constituted no défense 
to the action, and in its instructions told the jury that the plaintiff 
was entitled to recover the full amount of the face value of the 
bonds, with interest thereon at the rate specified therein, to wit, 
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7 s /io per cent, per annuîn from April 10, 1876. To the action of 
the court below in each respect the défendant duly excepted. The 
verdict was in accordance with the instructions of the court, upon 
which judgment waa entered for the plaintiff in the aggregate 
amount of $46,405.24. It is, no doubt, true that, in cases where 
money was the considération paid for the conveyance, the measure 
of damages for a breach of a covenant of warranty of title, or- 
dinarily and where there was no fraud, is the purchase money, with 
interest and costs; but every case must be determined upon its own 
particular facts and circuînstances. Here^ as the record shows, 
without confiict, the défendant company was indebted to the plaintiff 
in the sum of $18,789.58, for building a section of its road. The 
government had granted it certain lands in aid of the construc- 
tion of the road, which lands the company held for sale; and the 
latter had issued its bonds, seeured by its mortgage, and placed 
them upon sale, each bond reciting upon its face that it was at ail 
tinles receivable, with the accrued interest thereon, at par, in pay- 
ment for lands of the company at their market price. Some of 
those bonds, amounting, according to their face value, to $18,789.58, 
the plaintiff purchased of the défendant company, in discharge of 
a money indebtedness, in the like amount, due him from the com- 
pany. The purchase and sale made were for the very purpose of 
thereby enabling the plaintiff to acquire from the company certain 
of its lands at their appraised value. It was in pursuance of that 
intent that the deed which forms the basis of the présent action 
was executed by the défendant company to the plaintiff. By those 
acts of the respective parties, they, in effect, declared the true value 
of the bonds and the lands described in the deed to be the same, 
to wit, the face value of the bonds, and the value so flxed binds 
both parties to the transaction. 

The ineidental question remains in respect to interest allowed 
the plaintiff under the instructions of the court below, and by its 
judgment. The eighth assignaient of error is as follows: 

"The verdict of the jury, rendered under the instruction of the court, is excessive 
in amount, in that it includes interest from the lOth day of Àpril, 1876, to the 
28th day of May, 1896, whereas, under the pleadings and the évidence, the 
plaintiff was not entitled to any interest until the year 1885. The court also 
erred in including; in the judgment said excessive interest, and the défendant 
now assigns as error the excessive amoUnt of the verdict in the respect herein 
stated, and also including in the judgment said excessive interest." 

In addition to the facts already stated, the proof shows, without 
confjict, that the, lands in controversy are wild timber lands, not 
inclosed or cultivated, and that the plaintiff derived no income 
therefrom, was never on but one or two sections of the land, and, 
upon the exécution of the deed, went to réside at Portland, Or., 
where he has resided ever since^ Never having been in the actual 
possession of the lands, and never having derived any rents or 
profits or other benefit therefrom, he received nothing for which 
to account to-the true owner, andinothing as an équivalent for in- 
terest on that which he paid for the; lands.: Under such circumstan- 
ces, it is quite clear thathe was properly allowed interest from 
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the date of his payment. GraMih' v. Byer (Ky.) 29 S. W; 346 ; Mann 

t. Mathews, 82 Tex. 98, 17 S. W. 927; Latvless v. Collier, 19 Mo. 
480; Wood v. Coal Co., 48 111. 357. The judgment is afflrmed. 



PITTEL et al. T. FIDELÏTY MUT. LIFE ASS'N OF PHILADELPHIA et al. 

(Circuit Court of Appeals, Fifth Circuit. March 1, 1898.) 

No. 584. 

1. Instjeakce Poijct— Leoal Représentatives. 

"Légal représentatives" in a policy of insurance ordlnarlly means executôrs 
or administrators when not qualified by the context, but it may be shown 
to mean next of kin or successors or assigna. 

2. Res Juî>icata— Plea. 

Where a plea gives the parties to a former suit In the same court, refers to 
ail the documents, pleadings, and judgment, and makes them a part of the 
plea "as though fully and in détail set out herein," as the court takes judicial 
knowledge of its own records, this is sufficient in a plea of res adjudicata. 

3. Sam»— Action on Insorance Polict. 

A policy in favor of the insured's légal représentatives was assigned by him, 
and after his death the assignée sued thereon. The Insured's administrator 
lntervened in the suit, and claimed the fund. Eeld, that he was the repré- 
sentative of the wife and child of the insured, so that a judgment In favor of 
the company was conclusive upon them. 

In Error to the Circuit Court of the United States for the Eastern 
District of Texas. 

"The plaintiffs in error, Caroline H. Pittel and her daughter, Mary Karowski. 
jotned by her husband, Herman Karowski, on March 6, 1896, instituted suit in 
the district court of Galveston county, Tex., against the Fidelity Mutual Life 
Association of Philadelphia and Albert Behrends, to recover the sum of $5,000, 
claimed to be due and payable to plaintiffs under a certain certiflcate of member- 
ship in said association, issued by said association to Edward Pittel, the husband 
of Caroline Pittel, and father of Mary Karowski, the plaintiffs." "Plaintiffs' 
pétition allèges that the défendant Is a mutual life association for the beneflt of 
its members, and insures their lives upon the assessment plan, as known to such 
associations; that on or about October 22, 1891, Edward Pittel became and was 
admitted a member of said association for the term of 10 years; that for a valua- 
ble considération, required to be paid for a certiflcate of membership, said associa- 
tion Issued to Edward Pittel a certiflcate of membership, and therein undertook 
and promised to pay to the légal représentatives of Edward Pittel, upon proof 
of his death, the sum of $5,000; that Edward Pittel died September 17, 1894; 
that proof of the death of Edward Pittel has been made; and that, though the 
money due has been demanded, the association has failed and refused to pay it." 
"The plaintiffs allège that they are the bénéficiâmes designated lu said certiflcate 
or policy of insurance, and are in law and of rigbt entitled to the money due 
and payable under said policy; that Edward Pittel, without any right or authority 
in law, assigned and transferred said policy of insurance to Albert Behrends, one 
of the défendants; that Albert Behrends wrongfully and illegally holds said 
policy, and is seeking to recover said insurance fund from said association." 
Plaintiffs pray judgment against the association for $5,000, and that the assign- 
ment of this policy to Albert Behrends be canceled and held for naught. 

The cause was removed to the circuit court of the United States for the East- 
ern district of Texas, at Galveston, upon the pétition of the défendant associa- 
tion. On October 19, 1896, the défendant association filed a gênerai demurrer 
and the following pleas: "And, for spécial answer, this défendant says that there 
has been rendered in this court a final judgment, and, to the suit in which said 
judgment was rendered, ail of the parties hereto were parties, and in which suit 
the same identical issue as is raised in this cause, to wit, the right of Herman D. 
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Karowski, as administrator, anfl the right of Caroline H. Pittel, atid lier daughteï, 
Mary Karowski, as helrs of Edward Pittel, deceasëd, and to recover the amount of 
ttié policy in this cause sued on ffom this défendant, was tried, determined, and 
adjudidated; that the very issue proposed to be tried in this case was tried and de- 
termined in the cause referred to; and that ail the parties to this suit were parties 
to the suit referred to, and to the said suit, viz. the suit of A. Behrends vs. The Fi- 
delity Mutual Life Association, of Philadelphia, Pa., numbered 0. L. 1786, on the 
docket of this court, and ail the. documents, pleadings and the judgment thereto, 
référence is hère now made, and they are prayed to be taken as part of this plea 
as though fully and in détail set put herein. And the défendant now pleads the 
matters hère in controversy, as between the parties of this cause, are res adjudica- 
ta." "And, for further and spécial answer in this behalf, this défendant says that 
the policy issued, lf any was ever issued, was payable to the légal représenta- 
tives of said Edward Pittel, deceasëd, and that there was on the day of 

appointëd by the probate court of Galveston county, Texas (a court then 

having jurisdiction of the matter), an administrator of the estate of Edward 
Pittel, deceasëd, to wit, Herman' I). Karowski; that said Herman D. Karowski, 
as his administrator, and standing for and representing the helrs, and créditera 
of said Edward Pittel, deceasëd, did, by intervention, become a patty to the suit 
referred to in the paragraph hereof next preceding; and that Herman D. 
Karowski stood and was thé légal représentative of Edward Pittel, deceasëd. 
and was and is the only persOn in wtiom the "rights could vest to hâve and main- 
tain an action in said policy." The plea of "res adjudicata" was by the parties 
submitted, and the court sustained the same,' and dismissed the suit. This ruling 
the plaintiff below assigned as error, and brought the case hère. 

L. E. Trezevant; for plaintiff in error. 
Thos. J. Ballinger, for défendant in error. 

Before PARDEE, Circuit Judge, 5 and SWAYNE, District Judge. 

SWAYNE, District Judge (after stating the facts). It is contended 
on the part of the plaintiff in err.ôr that this plea of "res adjudicata" 
did not in proper terms allège thàt the former cause went to judgment 
upon the same issue, and was between the same parties. We think it 
does not require a careful inspection ôf the plea to prove this objection 
bad. It clearly shows that in the 'former suit the administrator of 
Edward Pittel was a party, and refers to and adopts ail the documents, 
pleadings, and judgment in the former case as a part of this plea. The 
cause went to trial thereon without any objection on the part of the 
plaintiff s below to this form of plèàding. It is a well-established doc- 
trine that the court will také judicial Jmowledge of its own records, 
especially when they are referred to and made part of a plea as fully 
as those set out herein. A vital question in this case upon the record 
is whether Behrends et al., as assignée, or Karowski, as administrator 
of Edward Pittel, could recover on the policy. If either of thèse could 
recover in a good cause of action, then the plaintiff in error would be 
concluded by a judgment rendered in the cause in which either the as- 
signée or the administrator were parties. 

The pétition in the présent case allèges that the policy was payable 
to "légal représentatives" of Edward Pittel, and the contention is 
made by the plaintiffs in error that the words "légal représentatives" 
do not mean executors, administrators, or assigns, but only heirs or 
next of kin, and that the proceeds of the policy are not to be adminis- 
tered on as assets by the executor or administrator. "Légal repré- 
sentatives" ordinarily means executors or administrators when not in 
any way qualifled by the context; but it may be shown to mean nex.* 
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of kin, or successors or assigns, as was the case in some of the causes 
cited. In one case it appeared by the application for insurance, 
which by the terms of the policy was made part of it, the insured 
stated that he desired the money paid in case of his death to his "légal 
heirs," "wife if living," and, at the end, said that the policy was taken 
for his "légal représentatives." The court adds that, "notwithstand- 
ing the loose, inaccurate, and apparently contradictory use of the 
terms in the application and policy, we are satisfied that the heirs 
(including the widow) of the deceased are the beneflciaries of the 
policy, and that the words 'légal représentatives,' as therein used, 
must be construed as meaning heirs or next of kin, and not executors 
or administrators." We not only hâve nothing in the record to re- 
quire the court to départ from the usual construction of the language 
used, but the insured himself, in his life, stamped upon the contract 
his understanding of its import, by assïgning it to Behrends. Clearly, 
Behrends, as assignée, had a right of action, and might hâve recovered 
on a valid policy. Herman Karowski, as administrator of Pittel, 
could intervene, as he did, to hâve his rights tested; and, when 
judgment was entered against him in cause No. 1,768, it was upon the 
same issues, in the same cause, and between the same parties ; for, as 
such administrator of Edward Pittel, he was the représentative of 
Caroline H. Pittel, the surviving wife of Edward Pittel, deceased, and 
Mary Karowski, the daughter and only child of said Edward Pittel 
and Caroline H. Pittel, and wife of Herman D. Karowski. At the 
same time, in the same cause of action, and before the same court from 
which this appeal was taken, judgment was given against him and 
those whom he represented; and the effort hère being made to get 
another trial of the same matters between the same parties must be 
refused. Judgment is therefore afflrmed. 

McOORMICK, Circuit Judge, being recused in the case, took no 
part in its détermination. 



MORELAND v. BROWN. 

(Circuit Court of Appeals, Ninth Circuit JTebruary 14, 1898.) 

No. 390. 

1. Banks and Bakking — Spécial Deposit. 

A debtor deposited in a bank in New York the amount due from him to 
a ereditor in Helena, Mont The bank in New York telegraphed the Bank 
of Helena to pay the debt, and charge to it. The Bank of Helena refused 
to pay in any way but by exchange on New York, which the ereditor refused 
to accept, and also refused to permit the amount to be placed to his crédit. 
The ereditor then accepted a draft on the New York bank, to be a payment 
if bonored. The Bank of Helena suspended, and the draft was not paid. 
Held, that the refusai of the ereditor to accept the draft in payment, or to 
permit the amount to be placed to his crédit, made it a spécial deposit sub- 
ject to the law governing such deposits. 

2. Same— Pleading. 

Where the complaint sets forth facts suffleient to make a spécial deposit, 
a demurrer will not be sustained because it does not appear from the com- 
86 F.— 17 
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plaint, that there was continuously in the bank, frqm ttie tkae of the spécial 
deposit tothe day the bank failed, a sum of money equal to the amount of 
the deposit 

Appeal from the Circuit Court of the United States for the District 
of Montana. 

This action was originally brought by the plalntiff, Isaac S. Moreland, in the 
district court of the First judicial district of thë state of Montana, against the 
recelver of the First National Bank of Helena, and by the latter removed to 
the circuit court of the United States for the district of Montana. The object 
of the action is. to establish a lien upon certain collatéral securities in the hands 
of the recelver, to the amount of $2,635, with Interest from August 31, 1896, 
and to obtain a decree that the receiver be required to pay that sum into court, 
with costs, for the use of the plaintiff. The amended bill of complaint allèges, 
in substance, that the plaintiff had due him, on August 31, 1896, the sum of 
$2,635, from one Thomas Anderson, then in New York City. By agreement 
between the plalntiff and Anderson, the latter, on that day, deposited the 
amount named in the First National Bank of New York City, to be by it 
transmitted and paid to the plaintiff. The First National Bank of New York 
forthwith telegraphed to the First National Bank of Helena, Mont., to pay the 
sum of $2,635 to the plaintiff, and charge the same to the First National Bank 
of New York. The plaintiff, being advised of this direction to the First Na- 
tional Bank of Helena, called at that bank, and demanded payment of the 
said sum, but the bank refused to give thé plalntiff anything in payment of the 
sum except exchange drawn by it upon the said First National Bank of New 
York, which the plaintiff refused to aceept. The bank then requested the plain- 
tiff that he. permit the said sum to be placed to the crédit of his account with 
the said First National Bank of Helena, with which request the plaintiff also 
refused to comply. Af ter furthër protracted negotiations, in which the plaintiff 
demanded the Immédiate payment of the sum In cash, the bank peremptorily 
declined to give the plaintiff anything except exchange on New York. Finally, 
the plaintiff acceptediof the First National Bank of Helena a draft drawn by 
it on the First National Bank of New York, with the express réservation on his 
part, at the time declared to the said bank, that he should consider it a pay- 
ment only in case the draft was honored. The First National Bank of Helena 
suspended on the 3d day of September, 1896, and on the 15th day of October, 
1896, E. D. Edgerton was appointed the receiver of the bank by the comptroller 
of the cUrrency. The draft which the plaintiff received from the Helena bank 
was transmitted to the New York bank, and payment of it refused, for the rea- 
son, as the fact then was, that the Helena bank had suspended, and closed its 
doors, prior to the présentation of the draft for payment to the New York bank. 
When Thomas Anderson made the payment of $2,635 to the First. National Bank 
of New York, to be transmitted to the plaintiff, the said bank placed the amount 
to the crédit of the account of the First National Bank pf Helena, making the 
entry on its books as on account of plaintiff. When the Helena bank sus- 
pended, on September 3, 1896, it had to its crédit about $11,000 on the books 
of the New York bank, and it was at the same time obligated to the New York 
bank in the sum of about $15,000, to secure the payment of which the New 
York bank held collatéral security consisting of bills payable and other évidences 
of indebtedness due the Helena bank amounting to the face value of upward of 
$100,000. Thé receiver of the Helena bank, acting under advice and permission 
of the comptroller of the currency, proceeded to redeem this collatéral security 
in the New York barik, and for this purpose paid to that bank the sum of $4,000, 
being the différence between the débit and crédit account of the Helena bank 
with the New York bank. In this crédit account was this sum of $2,635 paid 
to the New York bank by Anderson on account of the plaintiff. . When the New 
York bank surrendered the collatéral to the receiver of the Helena bank, the 
New York bank supposed that the Helena bank had paid plaintiff the amount 
of his draft, and that the latter bank was entitled to crédit for that amount in 
accordance with the crédit in the books of the New York bank. The défendant 
is the successor of Edgerton as the duly-appointed receiver of the bank. To this 
complaint the défendant demurred on the ground that by the coinplainant's own 
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showing he was not entitled to the relief prayed for in the amended bill agalnst 
the défendant The demurrer was sustalned, and the bill dismissed. 

Richard R. Purcell and Thomas J. Walsh, for appellant. 
Wm. Wallace, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge, after stating the case as above, delivered 
the f ollowing opinion : 

In determining the sufflciency of the bill of complaint, the impor- 
tant question is whether the order of the New York bank to the 
Helena bank to pay the plaintiff the sum of $2,635 was in the nature 
of a spécial deposit for that purpose. When the plaintiff called on 
the Helena bank for the money transmitted to it by the New York 
bank for his account, the offlcers of the Helena bank admitted, in ef- 
fect, that the bank had that particular deposit for him, but refused 
to pay it, except by giving exchange on the New York bank, or by 
placing the amount to his crédit in the Helena bank. The refusai 
of the plaintiff to accept either proposition as a payment of the order 
telegraphed by the New York bank âxed the character of the deposit 
in the Helena bank as a spécial deposit for the plaintiff, and subject 
to the law governing such deposits. The relation of debtor and cred- 
itor was not established. It was precisely the relation which the 
plaintiff refused to accept. The Helena bank was unquestionably 
the agent of the New York bank to pay the plaintiff a specified sum 
of money, but when the Helena bank refused to make the payment 
as directed by the New York bank, and undertook to deal with the 
plaintiff on its own account, it admitted that it had in its possession 
the speciâc sum, and the bank and its receiver are estopped from 
denying that such was the fact. In Marine Bank v. Fulton Bank, 2 
Wall. 252, 256, the suprême court determined the character of a de- 
posit that would create the relation of debtor and creditor, and at the 
same time clearly distinguish it from a transaction involving the trust 
feature of a spécial deposit. The Fulton Bank of New York sent two 
notes for collection to the Marine Bank of Chicago. The two notes 
were collected by the Marine Bank, and the proceeds placed to the 
crédit of the New York bank. There being sortie trouble at that time 
about the currency, the Fulton Bank requested the Marine Bank to 
hold the avails of the collection, subject to order, and advise amount 
credited. Afterwards the Marine Bank sought to pay in the currency 
which it had received on the collection, then largely depreciated, but 
its claim in this respect was denied; Mr. Justice Miller, speaking for 
the court, saying : 

"The truth undoubtedly is * * * that both parties understood that when 
the money was collected plaintiff was to hâve crédit with the défendant for the 
amount of the collection, and that défendant would use the money in his business, 
ïhus the défendant was guilty of no wrong in using the money, becaase it had 
beeome its own. It was used by the bank in the same manner that it used the 
money deposited with it that day by city custcmers; and the relation between 
the two banks was the same as that between the Chicago bank and its city 
depositors. It would be a waste of argument to attempt to prove that this was 
a debtor and creditor relation. AH deposits made with bankers may be divided 
into two classes, namely, those in which the bank becomes bailee , of . .the de- 
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poSitor, the title to the thing deposited remaining with the latter; and that other 
kind of deposit of money peculiar to banking business, In which the depositor, 
for his own convenienœ, parts with the title to his money, and loans it to the 
banker, and the latter, in considération of the loan of the money and the right 
to use it for his own profit, agrées to refund the same amount, of any part 
thereof, on demand. The case before us is not of the former class. It must 
be of the latter." 

In the présent case the plaintiff, as we hâve seen, not only did not 
authorize the Helena bank to give him crédit on its books for the 
amount of the draft, but positively refused to accept such a crédit. 
He declined to part with the title to his money, and refused to loan it 
to the bank for any purpose. It was a spécial deposit made by the 
New York bank in the exécution of an express trust in which the 
title to the money was in the plaintiff. 

In Farley v. Turner, 26 Law J. Ch. 710, the customer of a bank, 
having a sum of £924 standing on his account, paid in a further sum 
of £707, with a written direction that £500 of that sum should be 
forwarded to another bank to meet a bill to become due. The £500 
was sent as directed, but before the bill became due the latter bank 
ceased to carry on business. It was held that the £500 was specific- 
ally appropriated, and belonged to the customer of the bank receiving 
the deposit, and not to the gênerai creditors of the suspended bank. 
As the bill had not become due when the bank failed, the title to 
the money remained in the original depositor. In the présent case 
the title had been transferred to the payée before the bank closed. 

It is objected, however, to the claim of a spécial deposit, that it doeg 
not appear from the complaint that there was in the bank from Au- 
gust 30th to September 4th, continuously, a sum of money equal to 
or gréa ter than $2,635, the amount in question. This objection i» 
based upon observations to be found in décisions of the court that it 
is not important that the spécial deposit claimed to hâve been made 
in the suspended bank should bear some mark by which it might be 
identified. It will be sufflcient, the courts say, to trace it to the bank 
vaults, and find a sum equal to it, and, presumably, representing it, 
continually remaining therein until the bank passes into the hands 
of the receiver. If that amount of money was not, in fact, in the 
vaults of the Helena bank between the dates named, it might, per- 
haps, be set up by way of défense; but it is not material to be con- 
sidered at this time in determining the sufflciency of the complaint. 
In our opinion, the facts set forth in the complaint are sufflcient to 
entitle the plaintiff to maintain his action against the receiver of the 
bank for the amount claimed as a spécial deposit. 

It is further contended, on the part of the plaintiff that when the 
New York bank sent its télégraphie order to the Helena bank to pay 
plaintiff the sum of $2,635, and credited the latter bank with the 
amount as having been paid, the New York bank held collatéral securi- 
ties belonging to the Helena bank out of which it was able to make 
that crédit good; and, the receiver of the Helena bank, having used that 
crédit in the settlement of the balance due the New York bank, and 
in securing possession of the securities, the plaintiff has become sub- 
rogated to the rights of the New York bank in such collatéral, and 
is now entitled to pursue those securities, or their proceeds, in the 
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hands of the receiver. This question involves the relation of the New- 
York bank to the Helena bank, and the nature of the agreement under 
which the collaterals were held by the New York bank. The com- 
plaint does not make thèse matters clear, and is, therefore, not suffi- 
cient to establish a lien on such securities. For the reasons above 
given, the decree of the circuit court must be reversed, and the case re- 
manded to the circuit court for further proceedings in accordance 
with this opinion. 



BROWN V. INGALLS TP., KAN. 

(Circuit Court of Appeals, Eighth Circuit. March 21, 1898.) 

No. 1,014. 

1. Municipal Bonds— Estoppbl by Récitals. 

Where municipal corporations hâve lawful authority to issue bonds upon 
the adoption of certain preliminary proceedings, and the adoption of those 
proceedings is certified on the face of the bonds by the offieers to whom the 
law intrusts the power, and upon whom it imposes the duty, to ascertain, 
détermine, and certify this fact, before or at the time of issuing the bonds, 
such a certificate estops the municipality, as against a bona fide purchasec 
of the bonds, from proving its falsity to defeat them. 

8. Samb— Election. 

Where a law authorizlng a township board to issue refunding bonds pro- 
vides that the compromise shall not be valid "unless assented to by the légal 
voters of such township at an élection," it is the fact of the assent of the 
voters, and not the certificate of that fact or the canvass of the vote, which 
confers the right to issue the bonds. 

8. Samb— Canvassing Vote. 

Where an élection was held under Laws Kan. 1879, c. 50, §§ 1-3, author- 
izing townships to refund their indebtedness, with the assent of the voters 
of the township, and imposing upon the township offieers the duty of calling 
and holding the élection and the duty of issuing the bonds, it is the duty 
of the township board to canvass the returns and déclare the resuit, and 
the act of 1875 (Gen. St. Kan. 1889, pars. 442, 7064, 7071, 7072), requiring 
the board of county commissioners to canvass the returns and déclare the 
resuit of an élection, does not apply to an élection held under the act of 1879. 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

A. A. Godard (D. M. Valentine, on brief), for plaintiff in error. 
E. A. Madison (M. W. Sutton, on brief), for défendant in error. 

Before SANBORN and THAYER, Circuit Judges, and PHILIPS, 
District Judge. 

SANBORN, Circuit Judge. On February 25, 1890, the township 
of Ingalls, in the state of Kansas, issued its negotiable bonds with cou- 
pons attached. Each of thèse bonds contained thèse représentations: 

'This bond is one of a séries of fifteen bonds, of one thousand dollars each, 
and Issued by virtue of and in accordance with the provisions of sections one, 
two, and three of chapter fifty of the Laws of 1879, being an act of the légis- 
lature of the state of Kansas entitled 'An act to enable counties, municipal 
corporations, the boards of éducation of any city and school districts to refund 
their indebtedness,' which said act took effect March 10, 1879; and it is hereby 
certified and recited that ail acts, conditions, and things required to be done. 
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précédent to and In the Issuing of said bonds, hâve been done, happened, and 
performed in regular and due form, as required by law." 

Only three sections of the act of March 10, 1879, are material in this 
case. The ûrst authorized every township in Kansas to refund its 
matured and maturing indebtedness and to issue new bonds for that 
purpose. The second provided that bonds issued by a township under 
that act should be signed by the trustée, attested by the township 
clerk, and countersigned by the township treasurer. The third sec- 
tion contained thèse provisions: 

"When a compromise has been agreed upon, it shall be the duty of the proper 
offlcers to issue such bonds at the rate agreed upon to the holder of such in- 
debtedness in the manner prescribed in this act: * * » provided, that no com- 
promise by any township or school district shail be of any validity unless assented 
to by the légal voters of such township or school district, at an élection or school 
meeting called for such purpose; of which élection or school meeting at least 
ten days' notice shall be given." Gen. St. Kan. 1889, pars. 464r-466. 

Due notice was given of an élection to détermine whether or not the 
légal voters of the township of Ingalls would assent to the compromise 
on which thèse bonds are based ; the élection was held ; 64 votes were 
cast, 62 of which were in f avor of assenting to the compromise, and 2 
were against it ; the township board canvassed the returns, declared 
the resuit, and issued the bonds to those who were entitled thereto; 
but the board of county commissioners of the county of Gray, in which 
this township is situated, never canvassed the returns of this élection. 
After the bonds had been issued, Ephraim A. Brown (who has since 
died) purchased the bonds, and Anne F. Brown, the executrix of his 
last will, the plaintiff in error, brought this suit against the township 
upon some of the coupons which had been attached to the bonds and 
which had not been paid. She is, and her testator was, when living, 
the bona fide purchaser for value of thèse bonds and coupons, without 
other notice of irregularities in their issue than they were by law 
bound to take. The case was tried by the circuit court without a 
jury, and the foregoing facts appear from an agreed statement which 
was adopted by the court as its findings. The court below held that 
by virtue of certain gênerai provisions of the statutes of Kansas, which 
are not found or referred to in the act of 1879 (Gen. St. Kan. 1889, 
pars. 442, 7064, 7071, 7072), the board of county commissioners of Gray 
county was required to canvass the returns of this élection, and that 
the bonds and coupons were void in the hands of an innocent pur- 
chaser, for value, because that board had never made the canvass. 81 
Fed. 485; Faulkenstein Tp. v. Fitch, 2 Kan. App. 193, 43 Pac. 276. 
This is the only ground on which the counsel for the défendant in 
error attempts to sustain the judgment of dismissal which was ren- 
dered below, and, under the décisions of the suprême court of the 
United States and of this court, it is not tenable, for several reasons: 

1. If it was the duty of the board of county commissioners to canvass 
the returns of the vote on the proposition to issue thèse bonds, then it 
was the duty of the members of the township board to send to the 
board of county commissioners the returns of the élection for it to can- 
vass, and it was their duty to examine the records of the county clerk, 
and détermine therefrom whether or not that canvass had been made 



BROWN V. INGALLS TP. 263 

before they issued the bonds. If a canvass and certificate by the 
board of county commissioners was the only évidence from which the 
members of the township board could détermine whether or not the 
voters had assented to the issue of the bonds, then section 3 of the a.et 
of 1879, which made them invalid witbout such assent, imposed upon 
.them the duty to ascertain and détermine whether that évidence ex- 
isted, whether that canvass had been made and certified before they 
issued the bonds, and, when they certifled on the face of each of thèse 
bonds "that ail acts, conditions, and things required to be done précèd- 
ent to and in the issuing of said bonds hâve been done, happened, and 
performed as required by law," they certifled that the board of county 
commissioners had 1 canvassed the returns and had filed a certificate 
thereof which showed that the voters assented to their issue, and the 
township of Ingalls is estopped from denying the truth of that certifi- 
cate to defeat the collection of its bonds by an innocent purchaser for 
value. Where municipal corporations hâve lawful authority to issue 
bonds upon the adoption of certain preliminary proceedings, and the 
adoption of those proceedings is certifled on the face of the bonds by 
the offlcers to whom the law intrusts the power, and upon whom it 
imposes the duty, to ascertain, détermine, and certify tins fact, before 
or at the time of issuing the bonds, such a certificate estops the munici- 
pality, as against a bona flde purchaser of the bonds, from proving its 
falsity to defeat them. National Life Ins. Co. v. Board of Education 
of Huron, 27 U. S. App. 244, 266, 10 C. C. A. 637, 651, and 62 Fed. 778, 
792, and cases there cited; West Plains Tp. v. Sage, 32 U. S. App. 725, 
736, 16 C. C. A. 553, 558, and 69 Fed. 943, 948; Board v. Howard, 49 
U. S. App. 642, 27 C. C. A. 531, 83 Fed. 296, 298; E. H. Bollins & Sons 
v. Board of Commissioners, 49 U. S. App. 399, 26 C. C. A. 91, 98, and 
80 Fed. 692, 699; Second Ward Savings Bank v. City of Huron, 80 
Fed. 660; Evansville v. Dennett, 161 U. S. 434, 443, 446, 16 Sup. Ct. 
613; City of Cadillac v. Woonsocket Institution for Savings, 16 U. S. 
App. 545, 558, 7 C. C. A. 574, 578, and 58 Fed. 935, 939. 

2. It was the fact of the assent of the voters at the élection, and 
not the certificate of that fact, or the canvass of the vote, which au- 
thorized the township board to issue the bonds. That fact existed. 
The voters did assent by a vote of 62 to 2. How, then, can the bonds 
be void? The législature might hâve provided that they should not 
be valid unless the board of county commissioners canvassed the 
vote and declared that the voters assented, but it did not do so, and it 
would be judicial législation for a court to import into this law a 
condition précèdent which the législature omitted. The act author- 
izes the members of the township board to igsue the bonds, and then 
provides only that the compromise sliall not be valid "unless assented 
to by the légal voters of such township at an élection," The best évi- 
dence of the result of an élection is the ballots actually cast, and 
they were 62 for and 2 against the funding proposition. The returns 
of offlcers who count the ballots and the canvass and certificate of 
those who read thèse retums are, after ail, but secondary évidence 
made prima facie by the statutes. If the ballots were preserved, 
any court trying the question of the resuit would receive them in évi- 
dence and base its findings upon their count. It is the vote at the 
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élection, and not the certificate of the resuit, which confers the right, 
and that right may be enf orced without the officiai certificate as effect- 
ivelj as with it Paine, Elect. § 625, note 2, and authorities there 
cited. The assent of the voters of this township to the compromise 
upon which thèse bonds were based could not hâve been withdrawn 
by the failure of the county commissioners to ascertain and déclare the 
fact, and, as the assent was ail that was required to validate the bonds, 
they are not void. 

3. We cannot assent to the proposition that the board of county 
commissioners was required to canvass the returns or déclare the re- 
suit of this élection. That conclusion was only reached by importing 
into the act of 1879 the provision of the act of 1875, which déclares 
that an élection held under the latter act shall be conducted and the 
returns thereof àscertained in the manner prescribed by law for hold- 
ing gênerai élections, and by then c'iting the gênerai law which re- 
quires the board of county commissioners to canvass the returns for 
gênerai élections for state, county, and township offlcers. The act 
of 1879 contains no such provision. It is not an amendaient of any 
other act or law, and it is complète and efficacious in itself. It im- 
poses upon the township offlcers the duty of calling and holding the 
élection aaid the duty of issuing the bonds. They must count the 
votes and ascertain the resuit in any event, and no reason is per- 
ceived why a provision from an other law which would require them 
to return to the board of county commissioners a statement of the 
resuit which they had found, for the sole purposè of. enabling that 
board to read this statement and certify back to them the same resuit, 
should be read into this law after the législature wisely, and we must 
présume purposely, omitted it. When the législature of Kansas by 
the act of 1879 imposed upon this township the duty of calling and 
holding the élection, it undoubtedly intended to impose upon them the 
duty of canvassing the returns and declaring the resuit. People v. 
Dutcher, 56 111. 144, 147. The judgment below is reversed, and the 
case is remanded to the court' below, with directions to render judg- 
ment for the plaintiff in error for the amount claimed in her pétition. 



DEUEL COUNTY, NEB., et al. v. FIRST NAT. BANK OF BUCHANAN 

COUNTY, MO. 

(Circuit Court of Appeals, Eighth Circuit April 4, 1898.) 

No. 975. 

1. Mandamus— To Compel Tax to Pat Judgment. 

The fédéral courts may issue writs of mandamus to compel the levy of a 
tax to pay judgments which they hâve rendered against counties or other 
municipal corporatious, when, by the laws of the state, it is expressly or 
impliedly made the duty of the offlcers of such municipalities to make pro- 
vision for the payment of such judgments by an exercise of the power of tax- 
ation. 

2. Same. 

Where, by the laws of Nebraska, It is made the duty of county officiais 
to levy a tax to pay ail judgments against their respective counties, when such 
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Judgments remain unpaid for want of sufficient funds a prima fade rlght to 
mandamus Is made out by an Information which allèges the recovery of a 
judgment against a county, and the f allure of the county officiai» to pay lt, 

or take any steps looking to its payment. 

3. Same— Apportionmknt ov Revenue. 

When, as under Code Neb. 1875, art. 9, g 5, the county authorities are pro- 
hibited from levying a tax In excess of a certain amount, for ail purposes, 
and the estimate of expenses is sufficient to exhaust the revenue, where such 
expenses can be reduced by judicious management, and a portion of the rev- 
enues applied to the payment o£ judgment creditors, that course ought to be 
pursued, and the court may, by mandamus, require that it shall be pursued. 

In Error to the Circuit Court of the United States for the Dis 
trict of Nebraska. 

This is a proceeding by mandamus, which was brought to compel the levy 
of a tax to pay a Judgment in the sum of $5,102.40, with accrued interest and 
costs, which was recovered by the First National Bank of Buchanan County, 
St. Joseph, Mo., the défendant in error, against the county of Deuel et al., 
the plaintiffs in error, in the circuit court of the United States for the district 
of Nebraska, on July 1, 1896. The Consolidated Statutes of Nebraska of 1893, 
at pages 977, 978, contain the following provisions relative to the collection 
of judgments against counties which appear to be still in force: 

"4112. That whenever any judgment shall be obtained in any court of compé- 
tent jurisdiction in this territory for the payment of a sum of money against 
any county, * * * or against any municipal corporation, or when any such 
judgment has been recovered and now remains unpaid, it shall be the duty of 
the county commissioners, * « • clty council, or other corporate officers, as 
the case may require, to make provisions for the prompt payment of the same. 

"4113. If the amount of revenue derived from taxes levied and collected for 
ordinary purposes shall be insufficient to meet and pay the current expenses for 
the year in which the levy is made, and also to pay the judgment remaining 
unpaid, it shall be the duty of the proper officers of the corporation against 
which any such judgment shall hâve been obtained and remaining unsatisfled, 
to at once proceed and levy and collect a sufficient amount of money to pay off 
and discharge such judgments. 

"4114. The tax shall be levied upon ail the taxable property in the district, 
county, township, town, or city, bound by the judgment, and shall be collected 
in the same manner and at the same time provided by law for the collection of 
other taxes. 

"4115. The corporate officers whose duty lt Is to levy and collect taxes for the 
payment of the current expenses of any such corporation against which a judg- 
ment may be so obtained, shall also be required to levy and collect the spécial tax 
herein provided for, for the payment of judgments. 

"411 (î. If any such corporate authorities whose duty lt is, under the provisions 
of this act, to so levy and collect the tax necessary to pay off any such judg- 
ment shall fail, refuse, or neglect to make provisions for the immédiate pay- 
ment of such judgment, after request made by the owner, or any person having 
an interest therein, * » * he or they having such interest may apply to 
the district court of the county in which the judgment is obtained, or to the 
judge thereof in vacation, for a writ of mandamus to compel the proper officers 
to proceed to collect the necessary amount of money to pay off such indebted- 
ness, as provided in this act; and when a proper showing is made by the appli- 
cant for said writ, it shall be the duty of the court or judge, as the case may 
be, to grant and issue the writ to the delinquents, and the proceedings to be 
had in the premises shall conform to the rules and practice of said court, and 
the laws of tins territory in such cases made and provided." 

The respondents below, who are the plaintiffs in error hère, filed a motion to 
quash the alternative writ of mandamus, which motion was overraled. Subse- 
quently they filed an auswer or return to the writ. A motion was made to 
strike out parts of the return, but the record does not disclose any action with 
référence to said motion. The cause was submitted to the circuit court upon 
the pfeadifigs, "together with ail the évidences," as the record recites, and the 
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trial Judgë made a spécial flndîhg ofthe facts, upon wMch lie âwarded a per- 
etaptory writ, directing the levy of a tax for the year 1897 sufflcient to pay 
oDe-third of the relator'a judgment. To vacate this order thé'respbndents below 
hâve sued out a writ of error. 

W. T. Wilcox and John J. Halligan, for plaintiffs in error. 
Alfred Bazlett and F, N. Prout, for défendant in error. 

Before SANBORN and THAYER, Circuit Judges, and PHILIPS, 
District Judge. 

THAYER, Circuit Judge, after stating the case as above, driv- 
er ed the opinion of the court. 

The questions open for review in this court upon the présent rec- 
ord are: First, whether the motion to quash the alternative writ 
of mandamus was properly ovérruled; and, second, whether a per- 
emptory writ 'of mandamus was properly awarded on the facts 
found and reported by the trial judge. 

The principal ground urged by the respondents below in sup- 
port of their motion to quash the alternative writ of mandamus 
is that, as the authority to issue a writ of mandamus against a 
county must be found in the laws of the state, and as the laws of 
the state of Nebraska quoted above only authorize an application 
for a writ of mandamus against a county to be made to a particu- 
lar court, to wit, the district court of the county, the circuit court 
of the United States had no right to entertain the application for 
a writ of mandamus, and in granting it acted wholly without ju- 
risdiction. With référence to this contention it is only necessary 
to say that it has long been settlëd that the fédéral courts may 
issue writs of mandamus to compel the levy of a tax to pay judg- 
ments which they hâve rendered against counties or other mu- 
nicipal corporations, whén, by the laws of the state, it is express- 
ly or impliedly made the duty pf the omcers of such muniçipalities 
to make provision for the payment of such judgments by an ex- 
ercise of the power of taxation. This power has been exercised 
repeatedly by the fédéral courts, and of its existence at the prés- 
ent time there can be no reasonable doubt. If the courts of Ne- 
braska can compel the officers of a county to levy a tax to pay a 
judgment rendered against a county, — as they doubtless may do, 
— then the circuit court of thé United States for the district of 
Nebraska can exercise a similar jurisdiction to compel the pay- 
ment of a judgment by it rendered. Stryker v. Board, 40 U. S. 
A pp. 585, 599, 23 C. C. A. 286, and 77 Fed. 567; Riggs v. Johnson 
Co., 6 Wall. 166; Von Hoffman v. City of Quincy, 4 Wall. 535; 
Butz v. City of Muscatine, 8 Wall. 575, 581 ; U. S. v. New Orléans, 
98 U. S. 381, 393; Loan Ass'n v. Topeka, 20 Wall. 660; Wolff v. 
New Orléans, 103 U. S. 358; U. S. v. Clark Co., 96 U. S. 216; Rails 
Co. Ct. v. U. S., 105 U. S. 733. 

Another ground upon which the motion to quash appears to hâve 
been based was as follows: That the information upon which the 
alternative writ had been obtained was fatally defective, in that it 
did not show the nature of the original cause of action on which 
the judgment was founded, so that the court could décide whether, 
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under the laws of the state, the right existed to compel an exer- 
cise of the power of taxation for its payment. This position, how- 
ever, must be regarded as untenable, for the reason that the féd- 
éral courts take judicial notice of the gênerai laws of the several 
states, and by the laws of Nebraska it is made the duty of county 
officiais to levy a tax to pay ail judgments which are recoTered 
against their respective counties, when su en judgments remain un- 
paid for want of suffleient funds wherewith to pay them. A prima 
facie right to a writ of mandamus was, therefore, made out by the 
information, which alleged the recovery of a judgment against 
Deuel county, and the failure of the county officiais of that county 
to pay it, or to take any steps looking to its payment. 

The constitution of Nebraska adopted in 1875 (article 9, § 5), which is 
still in force, provided, in substance, that county authorities should 
never assess taxes for county purposes the aggregate of which 
should exceed $1.50 per $100 valuation, except for the payment of 
indebtedness existing at the adoption of the constitution, unless 
otherwise authorized by a popular vote. This limitation, it seems, 
was applicable to the indebtedness represented by the relator's 
judgment. In view of that provision of the organic law, the trial 
court found, in substance, that on January 12, 1897, the board of 
county commissioners of the county of Deuel met, as required by 
law, for the purpose of making their annual estimate of the ex- 
penses of the county for that year; that the relator's attorney 
was présent, and requested the board to include in their annual 
estimate of expenses the amount requisite to pay the relator's judg- 
ment, interest, and costs; that such request was denied, and that 
said board failed to include in said estimate any sum whatsoever 
for the payment of said judgment. It further found that the as- 
sessed valuation of county property for the year 1896 was $836,467, 
that the estimated assessed value of county property for the year 
1897 would not exceed the valuation for the year 1896, and that the 
estimated county expenses as fixed by the board in January, 1897, 
amounted to $14,370. It further found that it would be burden- 
some on the taxpayers of said county if the board of commission- 
ers was obliged to levy a tax suffleient to pay off the entire amount 
of the relator's judgment, interest, and costs, in addition to the 
necessary current expenses of the county for the year, but that it 
would not be burdensome to levy a tax suffleient to pay one-thirdi 
of said judgment, interest, and costs. It accordingly concluded as 
a matter of law that it was the duty of the board of county com- 
missioners to hâve included in their estimate of the expenses of 
said county for the year 1897 the amount of the relator's judgment, 
and it therefore ordered a levy of taxes for the year 1897 adéquate 
to pay one-third of said judgment and the accrued costs, amount- 
ing in the aggregate to the sum of $1,872.49. Such action on the 
part of the trial court necessarily required the board of county 
commissioners to appropriate to the payment of the relator's judg- 
ment a portion of the county revenue for the year 1897, which the 
board had intended to apply exclusively to the discharge of the 
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estimated county expenses, inasmuch as a levy of 1\ per cent, on 
the assessed valuation of county property would not produce a 
fund adéquate to pay one-third of the relator's judgment and the 
other estimated expenses. It is strenuously urged that this was 
an unauthorized interférence with a discretionary power vested in 
the board of county commissioners. The suprême court of Ne 
braska, however, in State v. Weir, 33 Neb. 35, 39, 49 N. W. 785, 
has decided, in effect, that a board of county commissioners in 
that state may be compelled by inandamus to appropriate a part 
of the county revenue to the payment of a judgment against the 
county, notwithstanding the fact that the other estimated ex- 
penses are enough to absorb the entire revenue, provided the 
amount devoted to such object is not so large as to leave the coun- 
ty board practically without means to meet the necessary current 
expenses of the county government. The court in that case re- 
marked, in substance, that, if such control could not be exercised 
over the action of the board, then it would be entirely feasible for 
the board to exhaust ail the revenues of the county in the payment 
of current expenses, without making any provision for the pay- 
ment of the just indebtedness of the county already incurred, and 
that by this means judgment creditors might be deprived of ail 
means of enforcing the payment of their claims. We do not un- 
àerstand that the doctrine enunciated in the case last cited has 
\>een overruled or disturbed by the récent décision in the case of 
State v. Sheldon (Neb.) 73 N. W. 694. It seems to us to be an en- 
tirely just and reasonable view that boards of county commission- 
ers, under the laws of Nebraska, are not vested with such an ab- 
solute control over the disposition of the county revenues as will 
enable them to defeat the claims of judgment creditors by swelling 
the estimate for county expenses to such a sum as will exhaust 
the entire county revenue for a given year, or a séries of years. 
If a judgment is recovered against a county, its board of commis- 
sioners ought to make a fair effort to pay it, — if need be, by cut- 
ting down to some extent the outlay for current expenses. Such 
expenses, by judicious management, are usually capable of being 
reduced to some extent without serious injury to the public serv- 
ice; and when they can be so reduced, and a portion of the cur- 
rent revenue applied to the payment of judgment creditors, that 
course ought to be pursued, and the courts may properly require 
that it shall be pursued. In view of the spécial finding of facts 
contained in the présent record, we understand that the trial court 
was satisfled by the évidence that the public would suff er no harm, 
and that the board of county commissioners«of the défendant coun- 
ty would not be seriously embarrassed in maintaining the county 
government, if enough of the current revenue for the year 1897 to 
pay one-third of the relator's judgment was applied to that pur- 
pose. We must accept that finding by the trial court as conclu- 
sive, and it résulte therefrom that the judgment awarding a per- 
«mptory writ should be affirmed. It is so ordered. 
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JOHNSON et al. v. C. & N. W. SAND & GRAVEL CO. et al. 

(Circuit Court of Appeals, Seventh Circuit. April 16, 1897.) 

No. 435. 

1. Trespass— Damages to the Freehold. 

An action of trespass, or trespass on the case, to recover damages for injury 
to the freehold, or for severance and conversicn of a portion of the freehold, 
cannot be maintained by the true owner, ont of possession, against one in 
open, notorious, exclusive, adverse, and hostile possession, claiming under 
color of title. 

2. Samb— Title. 

In an action of trespass, or trespass on the case, the courts are not at 
liberty to try the title to land, and therefore cannot decree that the posses- 
sion of the défendant has ripened into a perfect title. 

In Error to the Circuit Court of the United States for the Northern 
District of Illinois. 

The plaintiffs in error, deriving title as heirs at law of Francis Johnson, de- 
ceased, on September 18, 1893, flled their prsecipe for a summons in a plea of 
trespass, to recover certain sand and gravel taken from their lands by the défend- 
ants in error, and by them converted to their use. In 1858 Francis Johnson 
acquired title, through mesne conveyances from the government, to sections 26, 
27, 34, and 35 in town 46 N., of range 12 E. of the third P. M., Lake county, 
111.,— four miles northeast of the city of Waukegan. Section 26 has a frontage 
of one-quarter of a mile, and section 35, which lies immediately south of section 
26, a frontage of one-half mile, on Lake Michigan. Sections 27 and 34 do not 
reach to the lake. Francis Johnson died intestate in August, 1860, leaving the 
plaintiffs in error (and a daughter, who afterwards, and before this suit, died 
unmarried, intestate, leaving no descendants), his only heirs at law. The prem- 
ises in question had never been actually possessed by Francis Johnson, or by any 
of his heirs, up to the time that the grantors of the défendants in error took 
possession. As hereafter stated, the lands were unoccupied and unfenced. There 
were no buildings upon them. They were not fit for cultivation, being mainly 
sand and gravel washed up from the lake, and in small part swamp-grass land, 
with a little scrub-oak timber, fit only for firewood. On September 30, 1892, 
the plaintiffs in error conveyed their respective interests in thèse lands to James 
B. Hobbs. The deed contained a récital that it should not be construed to 
hâve the effect to transfer to the grantee any claim or right of action that the 
grantors, or either of them, had against any corporation or person for rents and 
profits of the premises prior to August 25, 1892, or any claim or right of action 
for waste upon the premises, or damage for injury thereto by taking and carry- 
ing away sand and gravel, or otherwise, prior to August 28, 1892. The original 
déclaration contained two counts in trespass. On September 9, 1895, an amended 
déclaration was filed, containing two counts, the first of which, after stating that 
the plaintiffs were seised in fee of the premises on the lst day of November, 1888, 
charged that on that day, and on each day thereafter until October 1, 1892, the 
défendants entered upon the said premises, "and then and there, with a large 
force of men, with tools, rakes, shovels, wheelbarrows, and other instruments, 
and machinery, tramways, and cars moved by hand, with animal power, and 
steam engines, took and carried away large quantifies of said sand and gravel, 
to wit, ten carloads each and every day, the property of the plaintiffs, being then 
and there of great value, to wit, of the value of §100,000; and the défendants 
then and there seized, took, and carried the same away, and converted the same 
to their own use." The second count charges that on the day, and each of the 
days, and during ail the time and at the place in the last count mentioned, the 
plaintiffs were the owners, as tenants in common in freehold, of the same land 
and premises, and that "the said défendants then and there, in and upon said 
premises, seized, took, and carried away, by the means and in the manner men- 
tioned in the above count, divers other large quantifies of sand and gravel, 
water-washed and of superior quality, to wit, thirty thousand car loads, each 
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car containing, to wît, twenty cubic yards, then and there of great value, to wit, 
$100,000, of the property of the plaintiffs, then and there found and being, and 
then and there took. and converted and disposed of the same to their own use, 
to the damage of the sald plaintiffs of $100,000; and therefore they bring suit," 
etc. A demurrer to the déclaration and to the amended déclaration having been 
overruled, the défendants below pleaded— -First, not guilty; second, that the 
premises in the déclaration mentioned were the close, soil, and freehold of the dé- 
fendants, and that they entered thereupon, and did the acts charged in the 
déclaration, peaceably, and without force or violence, and as they lawfully might; 
third, that the supposed causes of action In sald déclaration stated did not ac- 
crue to the plaintiffs at any time within Ave years next before suit. 

At the trial the following facts appeared: In 1865 the lands in question, 
except section 26, were sold to one Truesdell for delinquent taxes, and a tax deed 
thereon issued to him in 1867. In 1868 he, conveyed to McCready, who in turn, 
in 1871, conveyed to Fermer W. Ward. Ward in 1887 conveyed to O'Connell, 
one of the défendants in error, and Micbael C, Hayes. The latter subsequently 
quitelaimed his interest to O'Connell, and O'Connell, December 20, 1888, con- 
veyed to the défendant in error the C. & N. W. Sand & Gravel Company. 
W ard in the year 1884 leased the property to Hollister, and the latter soon there- 
after assigned the lease to Hayes and O'Connor. A tax deed for section 26, 
dated July 28, 1880, was issued to A. B. Smith upon a sale for the unpaid taxes 
of 1879. Smith quitelaimed to O'Connor, one of the défendants in error, Sep- 
tember 5, 1888, and the latter on December 20, 1888, conveyed his interest to 
the défendant in error the C. & N. W. Sand & Gravel Company. AU thèse deeds 
were introduced by the défendants in error for the purpose soiely of showing color 
of title in the défendants. Ward eut firewood from the land conveyed to him 
in the years 1872, 1874, and 1882, and had firewood eut thereon by others in 
the years 1872 and 1873. He took supervision of the property, and drove peo- 
ple away who were taking wood therefrom in the year 1880. He rented the 
land to Hollister in 1884, who leased it for the purpose of cutting grass upon it. 
'Hayes and O'Connell occupied the land, and took sand and gravel from it; 
and no otie but Ward and bis tenants occupied the land, or used it for any pur- 
pose, from the date of the deed to Ward until the latter sold it to Hayes and 
O'Connell. The land was unfenced until the year 1888, when it was inclosed 
by the C. & N. W. Sand & Gravel Company. When Ward purchased from Mc- 
Cready, the boundaries were pointed out to him, and he obtained his family fuel 
therefrom, the land being then valueless for any other purpose. Hayes and 
O'Connell in the spring of 1884, under the lease from Ward to Hollister, entered 
into the open and notorious possession of ail the land, and held and used the 
land until O'Connell conveyed. to the C. & N. W. Sand & Gravel Company, De- 
cember 20, 1888. It was further shown that ail taxes upon the lands from the 
year 1868 to the commencement of this suit were paid by the différent persons 
claiming under the various tax deeds; that the parties in possession built upon 
the land various dwellings and other buildings, and constructed a large elevated 
platform, séveral hundred feet long, to be used In connection with the unloading 
of tram cars to and upon the railroad cars, and a tram railway for the purpose 
of bringing to the loading station sand and gravel, and that since December 20, 
1888, the C. &/ N. W. Sand & Gravel Company had been In the exclusive, open, 
and notorious possession of ail the lands; that the parties who had so severally 
^tossessed the land claimed title thereto in good faith, either as tenants of the 
owners thereof, or by virtue of independent title obtained from such owners, 
claiming title under such tax deed; and that the sand and gravel removed from 
the lands were so removed by the C. & N. W. Sand & Gravel Company, the 
other défendants claiming to act as offleers of the company, and this was done 
while in such open, notorious, and exclusive possession, and claiming the land 
as owner thereof. At the conclusion of the testimony the court below directed the 
jury to return a verdict of not guilty, and judgment was thereupon entered in 
f a vor of' the défendants below» 

Geo. A. Dupuy, for plaintiffs in error. 
S. M. Meek, for défendants in error. 

Before WOODS, JENKINS, and SHOWALTEË, Circuit Judges. 
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JENKINS, Circuit Judge (after stating the facts as above). The 
plaintiffs in error were not in the actual possession of the prem- 
ises at the occurring of the allégea trespasses, and they were not 
entitled to the possession of the premises at the bringing of the 
suit, having previously conveyed their interest. We do not stop 
to inquire, concerning the déclaration, whether the Tarious counts 
are in trespass or trespass on the case, or some in one and some 
in the otber; for the main question hère is whether, in such an 
action, — whether it be in trespass or in trespass on the case, — the 
one having légal title, but being out of possession, may recover for 
injuries done to the freehold by one in actual and peaceable posses- 
sion under color of title, and claiming in good faith to be the owner. 
The actions of trespass and trespass on the case were not designed 
to be actions for the trial of title to the land. They are transitory, 
not local actions, like ejectment. It is indeed true that when the 
owner is out of actual possession, having only that constructive pos- 
session which flows from his title, he may maintain an action for 
trespass against one whose only possession is casual, and in aid of 
the trespass. In such an action he must prove his title to the 
land, in order to show himself to be the owner of, and entitled to, 
that which has been severed from the freehold. We, however, un- 
derstand the rule to be that the true owner out of possession can- 
not maintain an action to recover damages for in jury to the free- 
hold, or for the severance and conversion of a portion of the free- 
hold, against one in the open, notorious, exclusive, adverse, and 
hostile possession, claiming under color of title in good faith. Such 
an action is not the appropriate remedy. Com. Dig. "Trespass"; 
Rolle, Abr. "Trespass," K, 3, K, 4; Allen v. Thayer, 17 Mass. 299; 
Bigelow v. Jones, 10 Pick. 161; Wood v. Lafayette, 68 N. Y. 190; 
Brothers v. Hurdle, 32 N. C. 490; Branch v. Morrison, 50 N. C. 16; 
Id., 51 N. C. 16; Mather v. Ministers of Trinity Church, 3 Serg. & 
R. 508; Wright v. Guier, 9 Watts, 172; Brewer v. Fleming, 51 Pa. 
St. 102; Transit Oo. v. Weston, 121 Pa. St. 485, 15 Atl. 569; Lehigh 
Zinc & Iron Co. v. New Jersey Zinc & Iron Co., 55 N. J. Law, 350, 
26 Atl. 920; Rowland v. Eowland, 8 Ohio, 40; White v. Yawkey, 108 
Ala. 270, 19 South. 360; Halleck v. Mixer, 16 Cal. 574; Page v. 
Fowler, 28 Cal. 605; Cook v. Foster, 2 Gilman, 652; Anderson v. 
Hapler, 34 111. 436; Winkler v. Meister, 40 111. 349; Smith v. Wun- 
derlich, 70 111. 426; Eailroad Co. v. Cobb, 82 111. 184; Ft. Dearborn 
Lodge v. Klein, 115 111. 177, 3 N. E. 272. The action of ejectment 
in such cases furnishes ample relief, coupled with the équitable 
considération that under statutes in vogue in most of the states the 
défendant in actual possession under bona flde color of title may 
hâve proper allowance for the betterments he has placed in good 
faith upon the property, and which hâve increased its value. Hav- 
ing the légal title, Francis Johnson could hâve had his action for a 
trespass or entry amounting to an ouster, but the statute of limita- 
tion has run against the assertion of that right. To enable the 
true owner to recover for damages done subsequently to the ouster, 
there must be a re-entry. The suprême court of Michigan, in 
Busch v. Nester, 70 Mich. 525, 38 N. W. 458; McKinnon v. Mêston, 
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104 Mich. 642, 62 N. W. 1014; Cook v. Cook, 106 Mich. 164, 64 N. W. 
12; Moret v. Mason, 106 Mich. 340, 64 N. W. 193,— hâve gone as 
far as any court in opposition to the rule, although it must fairly 
be said that in each of thèse cases the décision seems to be rested 
upon the ground either that the case presented was not within the 
rule, or that the alleged possession was only a subterfuge, or a 
fugitive possession merely for the purpose of committing the tres- 
pass complained of. In the case before us, however, the posses- 
sion was undoubtedly long continued, bona flde, exclusive, and 
hostile, under claim and color of title, accompanied with the pay- 
ment of taxes for many years. Under such circumstances the rule 
is too well settled to be disregarded, whatever may be thought of 
the justice of the rule. If its enforcement will deprive the plain- 
tiffs in error of ail remedy, it is only because by their voluntary act 
they hâve devested themselves of title. 

We are asked to hold that the possession of the défendants in 
error has ripened into a perfect title under the statute of limitations 
of the state of Illinois. We cannot do that, because the courts in 
this class of actions are not at liberty to try the title to land, and 
also because the évidences of title were introduced merely as a basis 
for color of title accompanied by possession, and not in support of 
any claim of absolute title to the land. The judgment is affirmed. 



CITY OF HUHON v. SECOND WARD S AV. BANK. 

(Circuit Court of Appeals, Eighth Circuit. Atarch 21, 1898.) 
No. 980. 

1. M0NICIPAL Corporations— Refundtng Bonds— Estoppel by Récitals. 

A municipal corporation is estopped from defending an action by an inno- 
cent purchaser to collect its negotiable bonds which recite that they were 
issued for the purpose of funding the bonds, warrants, or floating debt of the 
corporation, either on the ground that the warrants or bonds which they were 
issued to satlsfy were void, or that the apparent debt which they were issued 
to pay was fictitious. 

2. Same— Diversion of Proceeds. 

The fact that a municipal corporation has diverted the proceeds of its nego- 
tiable seeurities from the la wful purpose for which they appear on their face 
to hâve been issued to an unlawful purpose is no défense to an action upon 
them by an innocent purchaser, who had no knowledge of or part in the 
diversion or waste. 
8 $3ame— Limit of Indebtedness. 

Eonds which are issued to f und a valid indebtedness neither create any debt 
nor increase the debt of a municipality, but merely change the form of indebt- 
edness; and, as against an innocent purchaser in the open market without 
notice, the fact that, at the time the bonds were issued, the indebtedness of 
the city already exceeded the presciïbed limitations, is no défense to an ac- 
tion on such bonds. 
4; Same. 

Where an innocent purchaser buys, .of others than the municipality or its 
agents, negotiable bonds which recite that they were issued to fund the debt 
or obligations of the municipality, the purchaser may rest on the légal pre- 
sumption that the légal method was adopted that the ifcriue of the bonds did 
not increase the debt of the municipality, and he is not required to consider 
, .or inguire concerning the question of excessive indebtedness., 
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6. Same— Power to Issue Bonds. 

A grant of power to borrow money and to issue bonds for ail municipal 
purposes includes the power to issue bonds to pay or refund the indebtedness 
of the municipality. 

6. Same— Exercise of Discrétion by City Council. 

Where the eharter of a city grants power to its council to appropriate 
money and provide for the payment of the expenses and indebtedness of the 
city, and gives it both the power to levy taxes and to borrow money and 
issue bonds for that purpose, the method by which the indebtedness of the 
city shall be paid is left to the discrétion of the council; and when that dis- 
crétion has been exercised, and bonds issued and bought by bona fide pur- 
chasers, it is too late for the courts to review it. 

1. City Charter — Kepeal by General Laws. 

The act of 1887 (Comp. Laws Dak. p. 257, §§ 1149, 1150) does not revoke 
the power granted to the city of Huron by its charter to issue bonds for ail 
municipal purposes: (1) Because the powers and privilèges granted by a 
spécial act or charter are not affected by gênerai législation on the same sub- 
ject; (2) because the act of 1887 cames a proviso that it shall not be con- 
strued to limit or restrict the powers theretofore conf erred by any spécial char- 
ter upon the council of any city. 

8. Evidence— Certificate of Indebtedness of a Citt. 

On a trial of a suit against a city on its bonds, the certificate of the city 
clerk of the amount of the assessed valuation of property, and the amount of 
the indebtedness of the city, was immaterial, and should not hâve been ad- 
mitted as évidence, for the purpose of showing that the city was estopped 
to prove the facts in this regard, when it did not appear that the holders 
of the bonds ever saw or relied on the certificate. 

In Error to the Circuit Court of the United States for the District of 
South Dakota. 

This is an action brought by the Second Ward Savings Bank, the défendant in 
error, against the city of Huron, the plaintiff in error, upon coupons eut from 
16 funding bonds of $500 each, which that city issued on August 15, 1889. The 
défense was (1) that the bonds were issued to pay, and that their proceeds were 
devoted to the payment of, void warrants, which the city nad issued to promote 
its sélection as the capital of the state of South Dakota; (2) that thèse bonite 
created a debt in excess of the limitation prescribed by the organic act of the 
territory of Dakota; and (3) that the city had no power to issue funding bonds. 
The case was tried by the court. Objections were interpesed to the complaint, 
to the bonds, coupons, and ail the évidence for the défendant in error, and to the 
findings and judgment of the court upon the grounds outlined in this défense. 
The court made spécial findings, and rendered a judgment against the city. This 
was the case: The législature of the territory of Dakota granted a spécial charter 
in 1883 to the city of Huron, which provided: "Sec. 7. The city council shall 
hâve power: * * * Part 28. To admit and allow ail just claims against the 
city and direct the payment of such as are allowed. Part 29. To appropriate 
money and provide for the payment of the expenses and the indebtedness of the 
corporation. * » * Part 31. To levy and collect taxes not exceeding five mills 
on the dollar, for the purpose of providing a sinking fund with which to pay any 
future-bonded indebtedness of the corporation, and not exceeding ten mills on 
the dollar for ail other municipal purposes in any one year, on ail the property, 
real or personal, within the city limits, taxable according to the laws of the ter- 
ritory. Part 32. To borrow money, and for that purpose, to issue the bonds of 
the city in such dénominations, for sueh length of time, not to exceed twenty 
years, and bearing such rate of interest, not to exceed seven per cent, per annum, 
as the city council may deem best, said bonds to express upon their face, under 
what authority and for what purpose they are issued, and may hâve interest 
coupons attached:" provided that such bonds may be issued eniy after an élec- 
tion at which a majority vote for their issue, and that they may not be sold for 
less than their par value. Act March 8, 1883 (Laws Dak. p. ). The or- 
ganic law of the territory of Dakota, which was enacted in 1S8G, provided that 
no municipal corporation should ever become indebted exceeding 4 per centum 
86 F.— 18 



274' ,.!:'■ \ 86 ! FEDERAL REPORTER. ;i 

on the value of the taxable property witbin such corporation, to be àscertained 
by the last assessment for territorial and county taxé* previous to the ineurring 
of such indebtedness, and that ail bonds or obligations in éxcess Of such amount 
should be void. Comp. Laws Dak. p. 34, § 112. Four per centum of the value 
of the taxable property In the city of Huron, according to the last assessment 
previous to the issue of thèse bonds, was $62,920.99; and at the time of their 
issue the city was indebted in the sum of $70,698.99, $54,500 of which was evi- 
denced by bonds, and the reniainder by warrants. The public records of the city 
showed the amount of taxable property and the amount of this indebtedness 
of the city. In 1887 the législature of the territory of Dakota had passed a gên- 
erai law, which provided that any city in that territory migh.t, upon a majority 
vote of its electors, lncur a bonded debt, which ; should not increaseits total in- 
debtedness above 4 per centum of the taxable property thereln, for the purpose of 
erecting school buildings, purchasing lire apparatus, putting in waterworks, 
sinklng public wells'or cisterns, and putting in sewers, and improving streets. 
This law, however, contâined this proviso: "And provided, that this act shall 
not be construed to limit or restrict the powers already conferred by any spécial 
charter upon the coùneil of any city (jr municipal corporation." Id. p. 257, §§ 
1149, 1150. Pursuant to an élection held Under its charter on April 2, 1889, 
at which a majority of the qualified electors of the city of Huron , voted to au- 
thorize its city council to issue bonds to the amount of $25,000, for the purpose of 
funding the floating indebtedness of the city, the 16 bonds from which the 
coupons hère in suit were eut were issued by the city council, and were sold in 1889 
to Farson, Leach & Co. for $8,140. The ostensible purpose of thèse proceedings 
was to fund the floating debt of the city; but the real purpose, which was known 
to the citizens and offîcers of the city, was to raise money to pay the void warrants 
which the city had issued to carry on a politicâl campaign to elect Itself the capi- 
tal of the state of South Dakota. The $8,140 was actually used by the city 
to pay thèse warrants, and none of it was so used until 20 days after it had been 
paid into the city treasury by Farson, Leach & Co. Each of thèse 16 bonds Was 
signed by the proper oflicers of the city, and sealed with its seal, and each con- 
tâined thèse wprds: "The city of Huron, ten years after date, for value received, 
Will pay to bearer the sum of $500, at the American Exchangè National Bank, 
New York, with interest thereon at tbe rate of six per cent, per annum, payable 
semiannually, according to the ternis of the annexed coupons. Issued pursuant 
to an élection held April 2, 1889, by authprlty granted by article 32, section 7, 
of the charter of the city' of Huron, said charter approved by the législative as- 
sembly of the territory of Dakota, Mareh 8th, 1883. Issued for the purpose of 
funding the floating indebtedness Of the çlty of Huron." The défendant in error 
purchased thèse bonds in the ordinary course of business from Farson, Leach & 
Co. The city paid the flrst four coupons upon them, but deelined to pay more. 

A. W. Wilmarth, for plaintif? in error. 
Eollin B. Mallory, for défendant in error. 

SANBORN, Circuit Judge, after stating the facts as above, delivered 
the opinion of the court. 

The flrst contention of counsel for the plaintiff in error in this case 
is that the bonds and coupons in controversy are Void, although the 
former recite upon their face that they were "issued for the purpose 
of funding the floating indebtedness of the city of Huron," because 
they were in fact issued, and their proceeds were actually used, to pay 
city warrants which constitùted no debt, but which the city of Huron 
had emitted in violation of its charter and of the organic act of the 
territory of Dakota. This proposition is without novelty. It pré- 
sents the old questions which hâve often been answered by this and 
other courts : May a municipal corporation certify on the face of its 
bonds that it lias issued them for a lawful purpose, and after the 
bonds hâve been bought by an innocent purchaser for value, in reliance 
upon this certifleate, defeat them by the plea that the certificate was 
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false, and that they were actually issued for an unlawful purpose? 
May a city defeat the innocent purchaser of its bonds by diverting 
their proceeds, without his knowledge, from the lawful object for whicb 
it certified that it issued them? The plaintiff in error has had our 
answer to thèse questions. 

In National Life Ins. Co. v. Board of Education of Huron, 27 U. S. 
App. 244, 255, 10 C. C. A. 637, 644, and 62 Fed. 778, 784, the citizens 
and offlcers of this city, with the intention of using the proceeds of 
bonds for the unlawful purpose of persuading the people of South Da- 
kota to sélect that city as their capital, took the necessary steps to 
issue them for the lawful purchase of a school site and the érection of 
a school building, certified that they were issued for that purpose, and 
then diverted their proceeds to the illégal object, and undertook to 
defeat the bona fide purchasers of the bonds by the plea of their own 
wrong. This court answered that plea in thèse words: 

"It is no défense for this corporation, as against bona fide purchasers, that 
during ail this time it intended to use, and has since used, the money it raised 
from thèse bonds for the unlawful purpose of conducting a campaign for the state 
capital. * * * Such a plea cannot be entertained in a court of justice. The- 
corporation is estopped from denying that thèse bonds were issued to raise money 
for a school site and school building." 

In Re West Plains Tp. v. Sage, 32 U. S. App. 725, 733, 16 0. C. A. 
553, 557, 69 Fed. 943, 946, the township, with the intention of using 
the proceeds of its bonds for the unlawful purpose of paying town scrip 
issued to purchase a sugar factory, took the necessary steps to issue, 
and certified that it had issued, the bonds to refund its indebtedness, 
then used the proceeds to take up the void scrip, and pleaded its own 
iniquity as a défense to its bonds. This court said: 

"It is no défense for this township, against the action of an innocent purchaser 
who has invested his money in thèse bonds, that the township board, and the 
voters of the township who authorized the board to issue them, knew that the 
township had no indebtedness to refund, and that ail thèse records and déclara- 
tions were made to évade the law. Against a bona fide purchaser, the township 
is estopped from denying that thèse bonds were issued to refund its outstanding 
indebtedness." 

In Board v. Howard, 49 U. S. App. 642, 27 C. C. A. 531, and 83 Fed. 
296, this court again held that a municipal corporation which had re- 
cited in its bonds that they were issued "to refund its matured and 
maturing indebtedness heretof ore legally created by said county" could 
not be heard to say to an innocent purchaser that a part of the indebt- 
edness so refunded was void. 

In Jasper Co. v. Ballou, 103 U. S. 745, the suprême court held that 
where the people of a county, at an élection held under a refunding 
act, voted to issue new bonds to exchange for old ones, such a vote 
recognized the original bonds as biuding and subsisting obligations, 
and that the city was thereby estopped from setting up that they were 
invalid because voted for at an élection called by the supervisors in- 
stead of the county court, and that where at an élection held according 
to law the people authorized their proper représentatives to treat out- 
standing county obligations as properly authorized by law for the pur- 
pose of settling with the holders, and the settlement had beën made, 
the validity of the obligations could no longer be questioned. 
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In Graves y. Saline Co., 161 U. S. 359, 374, 16 Sup. Çt. 526, the 
suprême court held that a county was estopped from contesting the 
validity of refunding bonds which had been issued to pay old bonds 
which were Void under the décisions in Town of Eagle v. Kohn, 84 
111. 292, and German Sav. Bank v. Franklin Co., 128 U. S. 526, 538, 9 
Sup. Ct. 159. 

In City of Cadillac v. Woonsocket Sav. Inst., 16 U. S. App. 546, 558, 
7 C. C. A. 574, 578, and 58 Fed. 935, 939, the circuit court of appeals 
for the Seventh circuit held that the récital in the refunding bonds that 
they were "issued for the purpose of extending the time of payment of 
bonds formerly issued by said city," pursuant to an ordinance entitled 
"An ordinance authorizing new bonds of the city of Cadillac to be 
issued in place of, and to extend the time of payment of, former bonds 
of said city falling due," estopped the city from defending an action 
by an innocent purchaser of the bonds on the ground that the former 
bonds were void. 

The défendant in error did not issue or procure the issuance of thèse 
bonds. This is not a case in which the offleers of a municipality hâve 
violated the will of their constituents, and abused their power to rob 
them. It is a case in which ail the people of a city, in a burst of wild 
enthusiasm, promoted or consented to the action of its représentatives. 
The citizens of Huron must hâve known the real purpose for which 
thèse bonds were to be issued when they voted for them. Any one 
who owned taxable property in that city could hâve prevented the issue 
or the payment of the capital campaign warrants, or the issue of thèse 
bonds by a simple pétition to any court which had jurisdiction. This 
thing was not done in a corner, or in the dark, or in haste. The elect- 
ors of Huron voted to issue thèse bonds on April 2, 1889, but they were 
not issued until August 15, 1889, more than four months after the 
notice of the élection and the vote. The city council was vested with 
the power and charged with the duty "to admit and allow ail just claims 
against the city, * * * and provide for the payment of the ex- 
penses and indebtedness of the corporation," and it was authorized "to 
t>orrow money, and for that purpose to issue the bonds of the city." It 
issued thèse bonds pursuant to the vote of the qualified electors, of 
that city. It wrote upon the face of each of them the words "issued for 
the purpose of f unding the floating indebtedness of the city of Huron," 
and sent them forth into the commercial world, to be sold upon this 
statement, when every officer of that city, every member of its city 
council, and many, if not ail, of its citizens, knew that thèse bonds were 
issued to pay void warrants which evidenced no debt. Why did not 
the city council write the truth into thèse bonds? Why did it not 
write "issued for the purpose of paying the void warrants put forth by 
the city of Huron to elect itself the capital of the state" ? The reason 
is obvious. The truth would not hâve persuaded investors to pur- 
chase the bonds. The words "floating indebtedness" hâve a clear and 
well-understood meaning in the commercial world. They do not mean 
void paper semblances of obligations which neither create nor évidence 
& debt. They mean "that mass of lawful and valid claims against 
the corporation, for the payment of which there is no money in the cor- 
porate treasury specifically designed, nor any taxation or other meta,* 
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of providing môney to pay, partictilarly provided." People v. Wood, 71 
N. Y. 371, 374. When the city council of Huron, the body which 
alone had the power to détermine the validity of claims against that 
city, put forth bonds in wbich it declared that they had been issued to 
fund the floating indebtedness of the city, it made the représentation 
best calculated to assure purchasers of the incontestability of the bonds 
and most likely to induce them to buy. This was the reason why it 
inserted this déclaration rather than the statement of the truth in the 
face of thèse bonds. The Second Ward Savings Bank, the défendant 
in error, is a corporation doing business in Milwaukee, in the state of 
Wisconsin. The charter of the city of Huron informed it that its city 
council had the power to détermine the validity of ail claims against 
that city. Some time after August 15, 1889, this bank found in the 
market in Chicago or Milwaukee thèse 16 bonds, issued by authority 
of a vote of the people of the city of Huron, and by direction of its city 
council, in which that council represented that they had been issued to 
fund the floating indebtedness of the city. The council and the city 
knew whether or not they had been so issued, and whether or not their 
proceeds had been applied to that purpose ; and the bank did not know. 
It had the right to rely, and the city intended that it should rely, on 
the représentation contained in its bonds ; and now that the bank has 
bought them in reliance upon that statement, it would be a monstrous 
perversion of justice to permit the city to defeat their collection because 
its statement was false. As against this bank, the city is conclusively 
estopped from claiming that the bonds were issued for, or that their 
proceeds were applied to, any other purpose than the payment of the 
valid floating indebtedness of the city. For ail the purposes of this 
action, the warrants paid with the proceeds of thèse bonds must be 
deemed to be the légal évidences of a just debt of the municipality. 

A municipal corporation is estopped from defending an action by an 
innocent purchaser to collect its negotiable bonds which recite that 
they were issued for the purpose of funding the bonds, warrants, or 
floating debt of the corporation, either on the ground that the warrants 
or bonds which they were issued to satisfy were void, or that the ap- 
parent debt which they were issued to pay was flctitious. See the 
cases cited above, and Ashley v. Board, 16 U. S. App. 656, 675, 8 C. C. 
A. 455, 466, and 60 Fed. 55, 66; Meyer v. Brown, 65 Cal. 583, 26 Pac. 
281; Moran v. Commissioners, 2 Black, 722; Hackett v. Ottawa, 99 
U. S. 86, 96; Ottawa v. Bank, 105 U. S. 342, 343. 

The fact that a municipal corporation has diverted the proceeds of 
its negotiable securities from the lawful purpose for which they appear 
on their face to hâve been issued to an unlawful purpose is no défense 
to an action upon them by an innocent purchaser who had no knowl- 
edge of or part in the diversion or waste. National Life Ins. Co. V. 
Board of Education, 27 U. S. App. 244, 255, 10 C. C. A. 637, 644, and 
62 Fed. 778, 784; West Plains Tp. v. Sage, 32 U. S. App. 725, 733, 16 
C. C. A. 553, 556, and 69 Fed. 943, 946; Commissioners v. Beal, 113 
U. S. 227, 240, 5 Sup. Ct.433; Cairo v. Zane, 149 U. S. 122, 137, 13 Sup. 
Ct. 803; Maxey v. Williamson Co. Ct., 72 111. 207. 

Another proposition which is zealously argued in this case is that 
thèse bonds are void because they create a debt in excess of the limita- 
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fion prescrîbed by the organic act of the territory of Dakota, It is 
conceded that, at the time thèse bonds were issued, the indebtedness of 
the city of Huron already exceeded the limitation prescribed by that 
act. But, as we hâve already shown, the warrants which thèse bonds 
rcfunded must, for ail the purposes of this case, be deemed to hâve 
eridenced a just debt of the city, and bonds which are issued to fund a 
valid indebtedness neither create any debt nor increase the debt of the 
municipality which issues them. They merely change the form of an 
existing indebtedness. Board v. Platt, 49 U. S. App. 216, 25 C. C. A. 
87, 89, and 79 Fed. 567, 569; E. H. Eollins & Sons v. Board of Com'rs, 
49 U. S. App. 399, 26 0. C. A. 91, 98, and 80 Fed. 692, 698; In re 
State Bonds (Me.) 18 Atl. 291; Powell v. City of Madison, 107 Ind. 110, 
8 N. E. 31; City of Los Angeles v. Teed (Cal.) 44 Pac. 580; Marion 
Co. Com'rs v. Harvey Co. Com'rs, 26 Kan. 181, 201; Hotchkiss v. 
Marion, 12 Mont. 218, 29 Pac. 821; Miller v. School Dist. (Wyo.) 39 
Pac. 879. It is insisted, however, that the issue of thèse bonds did 
temporarily increase the debt of the city because their proceeds were 
not applied to any of the warrants until 20 days after thèse proceeds 
were paid into the treasury, and that, during this time while both the 
bonds and the refunded warrants were outstanding, the debt was in- 
creased. In support of this contention, counsel cites Doon Tp. v. 
Cummins, 142 U. S. 366, 378, 12 Sup. Ct. 220; Shaw v. School Dist., 62 
Fed. 911; Coffln v. City of Indianapolis, 59 Fed. 221, and ^Etna Life 
Ins. Co. v. Lyon Co., 44 Fed. 329, 342. The case in hand, however, is 
clearly distinguishable from thèse cases by the fact that the défendant 
in error bought thèse bonds of a third party in the open market, with- 
out notice of the fact that the debt of the city was increased by their 
issue, or of any other defect in them, while holders of the bonds in the 
cases cited took them with notice of their def ects. In iEtna Life Ins. 
Co. v. Lyon Co. the bonds disclosed the amount of the contemporane- 
ous issue, and this issue, standing alone, was in excess of the constitu- 
tional limitation of the debt of the county. In the case at bar, the 
entire issue voted was far within the limitation of the organic act, and 
the bonds did not disclose even this amount. Coffln v. City of Indian- 
apolis was an action by a bidder to recover from the city money which 
he had deposited as a purchaser of bonds which he discovered were 
illégal, and refused to accept before they were delivered. In Shaw v. 
School Dist, the holder of the refunding bonds had received them in 
exchange for old bonds which he held, and which he knew had been 
issued in violation of the constitutional limitation. In Doon Tp. v. 
Cummins, 142 U. S. 367, 372, 378, 12 Sup. Ct. 220, the plaintiff did not 
buy the bonds for value, in good faith, and without notice of any defect 
from one to whom they had been issued by the corporation, as the bank 
did in this case; but he was himself the person to whom they were 
originally issued, and he knew when he took the first 10 bonds that the 
district exceeded the constitutional limit of its indebtedness in issuing 
them, and that it intended to exceèd that limit still more. The opinion 
of the majority of the court in that case was that, where the debt of a 
municipal corporation already exceeded the constitutional limitation, 
the exchange of new bonds for old, bond for bond, would not increase 
the dëbt of the corporation, and would not be inconsistent with the 
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constitutional limitation, but that if the new bonds were sold, and 
their proceeds : were subsequently used to pay the old bonds, there 
would be a temporary increase of the debt, which would violate the 
limitation and invalidate the new securities. The distinction seems 
to be more nice than real, and, in view of the vigorous dissent which is 
recorded with the opinion, we may be permitted to doubt whether it 
will ever be made again. Conceding, however, that it is well taken, it 
establishes the proposition that there was a practical and légal method 
by which the bonds hère in question might hâve been issued by the 
city of Huron without increasing its indebtedness, and without violat- 
ing the limitation found in the organic act. They might hâve been 
exchanged for warrants, dollar for dollar. Was not the bank which 
purchased thèse bonds in the open market, without notice of any de- 
fect, warranted in presuming that this method had been pursued? It 
was the only method by which the eity could legally issue refunding 
bonds in 1889. The légal presumption was that the city and its 
offîcers had complied with the law, and had issued them in a légal man- 
ner. The city put forth each of thèse bonds with this récital on its 
face: "Issued pursuant to an élection held April 2, 1889, by authority 
granted by article 32, section 7, of the charter ôi the city of Huron." If 
the décision of the suprême court in Doon Tp. v. Cummins is to be ad- 
hered to, the exchange of thèse bonds for the warrants, dollar for dol- 
lar, was a condition précèdent to their lawful issue under this charter, 
and it was a condition which it was within the power and which it was 
the duty of the officers who signed thèse bonds to comply with. The 
récitals of the officers of a municipality who are invested with the au- 
thority to perform a précèdent condition to the issue of negotiable 
bonds, or with authority to détermine when that condition has been 
performed that the bonds hâve been issued "in pursuance of " or "in con- 
formity with" or "by virtue of " or "by authority of" the statute, pre- 
clude inquiry, as against an innocent purchaser for value, as to whether 
or not the précèdent conditions had been performed before the bonds 
were issued. National Life Ins. Co. v. Board of Education, 27 U. S. 
App. 244, 266, 268, 10 C. C. A. 639, 651, 652, and 62 Fed. 778, 792, 793, 
and cases there cited; School Dist. v. Stone, 106 U. S. 183, 187, 1 Sup. 
Ct. 84; Town of Colloma v. Eaves, 92 U. S. 484; Commissioners v. 
Bolles, 94 U. S. 104 ; Mercer Co. v. Hacket, 1 Wall. 83 ; Commissioners 
v. Beal, 113 U. S. 227, 238, 239, 5 Sup. Ct. 433; Cairo v. Zane, 149 U. S. 
122, 13 Sup. Ct. 803; City of Evansville v. Dennett, 161 U. S. 434, 443, 
16 Sup. Ct. 613. There was a légal method by which thèse bonds 
could hâve been issued by the city. The city certified that they had 
been issued according to law. If, upon any theory, the bonds of a 
municipality can be valid, an innocent purchaser has the right to pré- 
sume that they are so, and that the récitals in them are true; and, 
after he has completed his purchase, that presumption is conclusive 
upon the corporation. E. H. Eollins & Sons v. Board of Com'rs, 
49 U. S. App. 399, 26 C. C. A. 91, 98, and 80 Fed. 692, 699; Citv of 
Evansville v. Dennett, 161 U. S. 434, 443, 446, 16 Sup. Ct. 613; Chaffee 
Co. v. Potter, 142 U. S. 355, 363, 364, 12 Sup. Ct. 216. 

The truth is that where an innocent purchaser buys, of others than 
the municipality or its agents, negotiable bonds, which recite that they 
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were issued to fund the debt or the obligations of the municipality, the 
question of excessive indebtedness does not arise, and the purchaser is 
not required to consider or inquire concerninï? it, because, if the old 
debt was refunded in the légal method pointed out in Doon Tp. v. Cum- 
mins, the debt of the municipality could not be increased, and the pur- 
chaser may well rest on the légal presumption that the légal method 
was adopted. The resuit is that the légal presumption and the récitals 
in thèse bonds preclude the city of Huron from defeating them on the 
ground that they increased its indebtedness. We hâve not arrived at 
this conclusion without a careful examination of the décisions of the 
suprême court of Iowa in S. C. & St. P. R. Co. v. Osceola Co., 45 Iowa, 
168, Austin v. District Tp., 51 Iowa, 102, 49 N. W. 1051, and Holliday 
v. Hilderbrandt (Iowa) 66 N. W. 89. But this is a question of com- 
mercial law upon which the national courts are bound to exercise their 
own judgment. In so far as the décisions of the suprême court of 
Iowa are not in accord with the views expressed in this opinion, they 
do not commend themselves to our judgment, and are in conflict with 
the rules and principles which hâve been established by the décisions 
of the suprême court of the United States and of this court to which we 
hâve adverted, and which must govern this case. We cannot yield 
our own opinion, and départ from thèse rules, to follow the décisions 
in Iowa. The décisions of the suprême court are controlling in this 
court, and they commend themselves to our reason and judgment. 

Another objection to thèse bonds is that the city of Huron was with- 
out power to issue them. The position is not entitled to extended 
considération, because the power granted by the charter of the city of 
Huron is plenary. It was gênerai, not spécial. It was not limited to 
specified purposes, but was to borrow money and issue bonds for ail 
municipal purposes. It was "to borrow money, and for that purpose 
to issue bonds of the city in such dénominations, for such length of 
time, not to exceed twenty years, and bearing such rate of interest, not 
to exceed seven per cent, per annum, as the city council may deem best." 
Charter of Huron, pt. 32. The whole is greater than any of its parts, 
and includes them ail. The power to borrow money and issue bonds 
for ail municipal purposes includes the power to do so to pay or refund 
the indebtedness of the municipality. Portland Sav. Bank v. City of 
Evansville, 25 Fed. 389; Simonton Mun. Bonds, § 126; City of Quincy 
v. Warfleld, 25 111. 317; Morris & Whitehead v. Taylor (Or.) 49 Pac. 
660; City of Galena v. Corwith, 48 111. 423; Village of Hyde Park v. 
Ingalls, 87 111. 13; Eogan v. City of Watertown, 30 Wis. 259, 268. 
There is nothing in the cases of Police Jurv v. Britton, 15 Wall. 566; 
Merrill v. Monticello, 138 U. S. 673, 684, 11 Sup. Ct. 441; Heins v. Lin- 
coln (Iowa) 71 N. W. 189, 191; New Orléans v. Clark, 95 U. S. 644; 
City of Waxahachie v. Brown, 67 Tex. 519, 4 S. W. 207; State v. 
Board of Liquidation, 40 La. Ann. 398, 4 South. 122; Middleport t. 
Insurance Co., 82 111. 565; Bogart v. Lamotte Tp. (Mich.) 44 N. W. 
612; Brenham v. Bank, 144 U. S. 173, 182, 12 Sup. Ct. 559; Coffln v. 
Kearney Co., 12 U. S. App. 562, 6 C. C. A. 288, and 57 Fed. 137; or 
Shannon v. City of Huron (S. D.) 69 N. W. 598,— in conflict with this 
conclusion. No court has held in any of thèse cases that the unlimited 
power to borrow money and issue bonds for ail municipal purposes ex- 
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cludes the power to do so to fund or pay municipal debts. In Police 
Jury v. Britton no power to issue bonds was granted to the parish, and 
the court simply held that this power was not to be inferred from the 
grant of gênerai powers of administration. In Merrill v. Monticello 
a power was given to issue bonds for specifled purposes, and the court 
held that this was not a grant of power to issue them for purposes not 
specifled, on the familiar principle, "Expressio unius est exclusio 
alterius." In Brenham v. Bank and Heins v. Lincoln it was held that 
a mère power to borrow money without authority to issue bonds did not 
include the power to émit negotiable securities to évidence the debt. 
In Coffin v. Kearney Co. the statute expressly forbade the issue of 
bonds at the time when they were put f orth ; and in Shannon v. City 
of Huron the power to issue bonds was not under discussion at ail. 
The other cases cited are as wide of the mark. 

It is insisted, however, that the power granted by the charter to the 
city council to pay current expense warrants of the city by a levy ot 
a tax implies the exclusion of the power to fund such warrants by the 
issue of negotiable bonds. The contention would be worthy of serious 
considération if the express power to issue negotiable bonds was not 
also granted to the city council by this charter, but the charter grants 
to the council authority "to appropriate money and provide for the pay- 
aient of the expenses and indebtedness of the corporation," and gives it 
both the power to levy taxes, and the power to borrow money and issue 
bonds for this purpose. It cannot be that the grant of both thèse 
powers excludes either, and the choice of the method by which the 
indebtedness of the city should be paid is left to the discrétion of the 
council. That discrétion has been exercised, and now that bona fide 
purchasers hâve bought the bonds in reliance upon its exercise, it is 
too late for the courts to review it. 

Another position of counsel for the plaintiff in error is that the un- 
limited power to issue bonds granted to the city council in 1883 by the 
charter of this city was revoked or restricted to the power to issue 
them for the specifled purposes of erecting public school buildings and 
other buildings for city purposes, procuring flre apparatus, putting in 
waterworks, sinking public wells and cisterns, putting in sewers and 
improving streets, named in the gênerai law of 1887. Comp. Laws 
Dak. p. 257, §§ 1149, 1150. The position is untenable (1) because the 
charter of the city of Huron is a spécial act, and the act of 1887 is a 
gênerai law, and powers and privilèges granted by a spécial act or 
charter are not affected by gênerai législation on the same subject, but 
the spécial charter and the gênerai laws must stand together, the one 
as the law of the particular case, and the other as the gênerai law of 
the land (Gowen v. Harley, 12 U. S. App. 574, 584, 6 C. C. A. 190, 196, 
and 56 Fed. 973, 979; Dill. Mun. Corp. [4th Ed.] § 87; State v. Stoll, 
17 Wall. 425, 436) ; and (2) because the act of 1887 cames a proviso 
which expressly déclares that it shall not be construed to limit or re- 
strict the powers theretofore conferred by any spécial charter upon the 
council of any city or municipal corporation. The conclusion of the 
whole matter is that the bonds and coupons, together with the facts 
that the défendant in error purchased them for value in the ordinary 
course of business, and that the coupons were not paid, established 
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a good cause of action, and none of the objections to the complaint, to 
the évidence of thèse faets, or to the judgment, can be sustained. 

A single error in the trial of the case was well assigned. It was 
that the trial court admitted in évidence proof, and found as a fact, 
that the city clerk of thé city of Huron issued a certiflcate on August 
14, 1889, of the amount of the assessed valuation of the property within 
the city of Huron, and of the amount of that city's indebtedness. That 
certiflcate was immaterial, and should not hâve been received in 
evideiice or noticed. It does not appear that the défendant in error 
ever saw or relied upon it, and it could in no way affect the rights of 
the parties to this litigation. The findings of the court, however, are 
ample to sustain its judgment after discarding its référence to this cer- 
tiflcate, and it conclusively appear s from the record and the findings 
that its admission in évidence could not hâve prejudiced the plaintiff in 
error. Error without préjudice is no ground for reversai. Smiley v. 
Barker, 55 U. S. App. 125, 28 C. C. A. 9, and 83 Fed. 684, 687. The 
trial below was conducted without prejudicial error ; the judgment was 
founded in reason, and sustained by authority; and it must be afflrmed. 
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No. 934. 

1. Insurance— Accident Polict— Evidence. 

In an action for damages under an accident policy, where the défendant 
claims that the injury was not aecidental, the burden is upôn the plaintiff to- 
establish that it was accidentai,— that is, without design, volition, or intent 
on his part,— and any évidence tending to show that the injury was inten- 
tional, or which constitùted a link in the chain of proof necëssary to establish 
that fact, should be admitted. 

2. Same— Injuries in a Passengeb Conveyance. 

Where the policy provides that, "if such injuries are sustained while ridlng 
as a passénger in a passenger conveyance usirig steam, cable, or electrieity 
as the motive power, the amount to be paid shall be double the suni above 
specifled," thèse words do not apply to one riding on the platform of a raii- 
way car. 

Thayer, Circuit Judge, dissenting as to the ïatter proposition. 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 

Charles J. Greene and Ralph W. Breckenridge, for plaintiff in error. 
E. Wakeley (A. C. Wakeley, on the brief), for défendant in error. 

Before SANBOEN and THAYER, Circuit Judges, and BINER, 
District Judge. 

RINER, District Judge. This is an action upon an accident policy 
of insurance. In the pétition setting out the plaintif!' s cause of action 
it is aïleged that the défendant is a corporation organized under the 
laws of the state of Connecticut, and carrying on â life and accident 
insurance business in the state of Nebraska and elsewhere; that on the 
14th of October, 1895, at Omaha, Neb., in considération of the sum of 
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$25, the premium to it duly paid by the plaintiff, and of certain alleged 
warranties made in the application for insurance, the défendant ex- 
ecuted and delivered to the plaintiff its "combination accident policy' 
No. 213,045, for the principal sum of |10,000, wherein and whereby 
the défendant company insured the plaintiff, under classification 
"sélect," being a life insurance agent by occupation, for the term of 
six months from noon of the 14th day of October, 1895, in the sum 
of $50 per week against loss of time, not exceeding 52 consécutive 
weeks, resulting from bodily in jury effected during the term of said 
insurance by external, violent, anâ accidentai means which should, 
independently of any other causes, immediately and wholly disable 
him from prosecuting any and every kind of business pertaining to 
his occupation, above stated ; or, said policy f urther provided, if such 
injury alone resulted within 90 days in the loss, by removal, of the 
right hand at or above the wrist, or either leg at or above the knee, 
the said défendant would pay to the said plaintiff one-half ($5,000) of 
the principal sum insured in lieu of weekly indemnity as therein pro- 
vided, and the said policy should cease, and be surrendered to the 
company. It is also alleged that it is further provided in the policy, 
if such injuries are sustained while riding as a passenger in a passen- 
ger conveyance using steam, cable, or electricity as a motive power 
the amount to be paid shall be double the sum above speciâed ; and 
in case of accident notice shall be given to the défendant, and that 
proof of loss of a limb, or death, or sight, as the case may be, shall 
be furnished within seven months from the happening of the accident. 
It is also alleged that, after the payment of the premium, and its 
receipt and acceptance by the company, and after the issuance and 
delivery of the policy, and while the same was in full force and effect, 
on the llth of November, 1895, the plaintiff was riding, as a passenger, 
in a passenger conveyance using steam as a motive power, to wit, 
on a passenger train of the Omaha & Republican Valley Eailroad 
Company ; that upon arriving in Loup City, in Howard county, Neb., 
at abont 7:30 in the evening, after the station of Loup City had been 
called, and the doors of the car opened by the conductor, the plaintiff, 
who had arisen from his seat, was standing on the platform of the 
car, with his valise in hand, ready to alight, when the car was given 
a sudden and violent impetus and jerk, throwing the plaintiff down 
on the steps of the platform, and thence to the ground, and in such a 
manner that, although the plaintiff exercised due care in the prom- 
ises, and made ail of the effort which it was possible for him to make 
to avoid the injury, the wheel of the car ran over his right hand, and 
the plaintiff thus received a bodily injury through violent, external, 
and accidentai means; that the resuit of the injury was such as to 
necessitate the amputation of the plaintiff's right hand above the wrist. 
It is then alleged that the plaintiff, at the time of the injury, was 
the owner and holder of the policy, and that he immediately notified 
the insurance company of the accident, and that within seven months 
from the date of the accident he furnished the défendant proof of the 
loss of his right hand, and duly complied with, and in every respect 
performed, ail of the conditions of the policy on his part to be per- 
lormed, and prayed judgment for $10,000. The défendant, in its 
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amended answer, admits the corporate existence of the défendant, and 
that on the 14th day of October, 1895, in considération of the warran- 
tes made in the application therefor and of the premium paid by the 
plaintiff to the défendant, it issued a policy of accident insurance to 
the plaintiff substantially as set out in the second paragraph of his 
pétition, but dénies that the injuries for which the plaintiff seeks to 
recover were eifected through accidentai means, and dénies that the 
plaintiff was injured while riding as a passenger in a passenger con- 
veyance. It then sets out certain warranties in the application, and 
allèges that they were false, and known by the plaintiff to be false. 
It also allèges that the plaintiff violated the rules of the railroad Com- 
pany, on whose train he was a passenger by riding upon the platform of 
a moving car; that he voluntarily exposed himself to unnecessary 
danger by leaving a seat inside of the car, and going upon and riding 
upon the platform; that he exposed himself to unnecessary danger 
by trying to leave a moving conveyance using steam as a motive 
power. It then dénies each and every allégation in the plaintiff's 
pétition not speciflcally admitted or denied. January 21, 1897, 
the plaintiff filed a reply to the amended answer. There was a trial, 
verdict and judgment for the plaintiff in the sum of $10,612.50 and 
costs. 

The policy, by its terms, insures the plaintiff for the term of six 
months, commencing at noon on the 14th of October, 1895, in the sum 
of $50 per week, against loss of time, not exceeding 52 consécutive 
weeks, resulting from bodily injuries effected during the term of the 
insurance from external, violent, and accidentai means. The policy 
also provides that, if such injuries alone resuit within 90 days in loss, 
by removal, of the plaintiff's right hand at or above the wrist, the 
défendant will pay to him one-half of the principal sum insured, in 
lieu of weekly indemnity as therein provided; and, if such injuries are 
sustained while riding as a passenger in a passenger conveyance using 
steam, cable, or eleçtricity as a motive power, the amount to be paid 
shall be double the sum specified. The policy was issued subject to 
certain conditions pr'nted thereon, which were made a part of thf» 
policy, and among thèse conditions are the following: 

"Tbis insurance does not cover » * * accident, nor death, nor loss of 
limb or sight, nor disability, resulting wholly or partly, directly or indirectly, 
from any of the following causes, or while so engagea or affected: * * * In- 
tentional injuries inllicted by the insured or any other person (assaults by burglars 
and robbers excepted); » * * violating the rules of a corporation; volun- 
tary exposure to unnecessary danger; * * * entering, or trying to enter, 
or leave, a moving conveyance using steam as a motive power (except cable and 
electric street cars) ; riding in or on any such conveyance not provided for trans- 
portation of passengers." 

The évidence shows that on the llth of November, 1895, the plaintiff 
purchased a ticket, and was traveling as a passenger on a passenger 
train of the Omaha & Kepublican Valley Railroad, from St. Paul to 
Loup City, in the state of Nebraska ; that the train, from St. Paul for 
Loup City, left St. Paul between 4 and 5 o'clock in the afternoon, and 
arrived at Loup City between 7 and 8 o'clock the same evening, where 
the train remained over night; that as the train approached Loup 
City on the date in question, after the whistle had sounded for the 
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station, the plaintif! and a man by the name of John Iams went out 
upon the front platform of the rear coach of the train while the train 
was yet in motion, and going at a speed, estimated by the plaintiff, 
from 8 to 12 miles per hour. The plaintiff testifled that while stand- 
ing upon the platform of the car he had a valise in one hand, and had 
the other hand in his overcoat pocket; that when the train was a 
short distance from the station, by a sudden jolt of the car, Iams was 
thrown against him, causing him to fall from the platform upon which 
he was standing to the ground; that as he fell he caught hold of the 
hand rail, or step of the car, — he did not know which, — and, landing 
partially on his feet, was thus pulled or dragged along for some dis- 
tance, when he was obliged to relinquish his grasp, and was thrown 
under the car, the rear truck of which run over his right hand, bruising 
and mangling it to such an extent that amputation above the wrist 
became necessary. Neither the conductor, who was on the rear plat- 
form of the baggage car immediately in front of the car upon the 
front platform of which the plaintiff stood, nor the brakeman, who 
was standing upon the steps of the platform of the front end of the 
passenger coach, heard any outcry or exclamation from the plaintiff 
or any one else, and did not know of the injury to the plaintiff until 
after the train had stopped at the station. The plaintiff was flrst 
discovered, after the injury, by the porter of the St. Elmo Hôtel, at 
Loup City, who came down to meet the train with the bus, and by the 
light of his lantern saw the plaintiff kneeling on his knees with his 
right hand on the rail of the track. The évidence further shows that 
the train upon which plaintiff was traveling consisted of a freight car, 
baggage car, and eombination coach ; that the cars were equipped with 
air brakes in perfect order; that there was a rule in force upon the 
Omaha & Republican Valley Railway, at the time of this accident, 
prohibiting passengers from riding upon the platforms of cars while 
the trains were in motion, and notices as follows: "Passengers are 
not allowed to go upon the platform of the car while the train is in 
motion," were posted at each end of the passenger coaches. 

The fact that, at the time and place mentioned in his pétition, the 
plaintiff suffered an external and violent injury to his right hand 
which necessitated its amputation is not controverted. The only 
question, therefore, is, was the injury, in addition to being external 
and violent, also accidentai? Various définitions are found in books 
deûning the words "accident" and "accidentai," some of which are as 
follows: "An event happening without the concurrence of the will 
of the person by whose agency it was caused;" "any event that 
takes place without one's f oresight or expectation ;" "anything occur- 
ring unexpectedly, or without known or assignable cause;" "an acci- 
dent is that which happens without one's direct intention ;" "an 
accident is that which happens without design or expectation;" "it 
is deflned as the happening of an event without the design and aid of 
a person, and which is unforeseen." "Accidentai" signifies "happen- 
ing by chance or unexpectedly; taking place not according to the 
usual course of things; casual; fortuitous." The opposite of accident 
is design, volition, intent. In many of the définitions the idea oi 
design is excluded, making the event wholly involuntary. In the 
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case of Association v. Barry, 131 U. S. 100, 9 Sup. Ct. 755, tbe suprême 
court of the United States approved an instruction to the effect that 
the term "accidentai" was used in a policy of insurance in its ordinary 
(popular) sensé as meaning a happening by chance ; unexpectedly tak- 
ing place, not according to the usual course of things or not as ex- 
pected; that, if a resuit is such as follows from ordinary means 
voluntarily employed in a not unusual and unexpected way, it cannot 
be called a resuit effected by accidentai means; but that if, in the 
act which précèdes the in jury, something unforeseen, unexpected, 
unusual occurs, which produces the injury, then the injury bas re- 
sulted from accidentai means. The plaintiff allèges in his pétition 
that he received the injury for which he seeks to recover from exter- 
nal, violent, and accidentai means. ' This is denied by the défendant, 
both specifically and by gênerai déniai. Under the issues thus made 
by the pleadings, we think the burden is upon the plaintiff to establish, 
not only that the injury was the resuit of external and violent, but of 
accidentai, means; that is to say, that it was without design, volition, 
or intent upon his part. Insurance Co. v. McConkey, 127 IL S. 661, 
8 Sup. Ct. 1360. Mr. Justice Harlan, in delivering the opinion of the 
court in the case cited, said: 

"There is no escape from the conclusion that, under the issue présentée! by the 
gênerai déniai in the answer, it is incumbent upon the plaintiff to show from ail 
the évidence that the death of the insured was the resuit, not only of external 
and violent, but of accidentai, means. The policy provides that the insurance 
shall not extend to any case of death or Personal injury uhless the claimant, 
under the policy, establishes by direct and positive proof that such death or Per- 
sonal injury was caused by external, violent, and accidentai means." 

The burden is always upon a plaintiff to establish his cause of 
action when it is in proper form denied by the défendant. It is very 
common to say in such cases that the burden is upon the défendant to 
establish the fact relied upon. Ail that this can properly mean is 
that, when the plaintiff has established a prima facie case, the 
défendant is bound to controvert it by évidence, otherwise judgment 
will go against him. When such évidence is given, however, and the 
case upon the whole évidence — that for and that against the facts 
asserted by the plaintiff — is submitted to the jury, then the question 
of the burden of proof as to any fact, in its proper sensé, arises and 
rests upon the party upon whom it was at the outset, and is not 
shifted by the course of the trial; and, to entitle him to recover, ail 
the material issues tendered by the plaintiff must be established by 
him by a prépondérance of the évidence. 

At the trial the plaintiff introduced évidence tending to show that 
his injury resulted from accidentai means. For the purpose of meet- 
ing this proof and the prima facie case made by the plaintiff, the 
défendant offered to prove by A. S. Greene, a witness on its behalf, 
that after the issuance of the policy, and prior to the date of the acci- 
dent, in a conversation had with the plaintiff at the Lindell Hôtel, in 
Lincoln, plaintiff stated to the witness, "You know, Greene, that I 
hâve been damned hard up, but I am going to make a stake:" to 
which the witness replied, "How is that, Van?" and that Vandecar 
replied thereto by striking himselfon the breast pocket and ; saying, 
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"What did I take out three insurancé policies for?" The witness 
then said to the plaintiff, "You are not going to hâve an accident, 
are you, Vandecar?" to which the plaintiff replied: "You just wait and 
see. I hâve been hard up long enough, and I am going to get in a 
position shortly where I will hâve what money I need." The défend- 
ant also offered to prove by Dr. George 0. W. Fanmm, a witness on its 
behalf, that early in September, 1895, he had several conversations 
with the plaintiff regarding an injury to the f oot or hand ; that plain- 
tiff wished to know how and where to ligate in case a hand or foot 
was crushed in being run over, and witness explained to plaintiff 
how the blood could be stopped in case a hand was crushed; that 
witness said to plaintiff, the best method would be to hâve it crushed 
where he could hâve a physician, but, in the absence of a physician, 
he could roll up and tie his handkerchief around the arm above the 
injury, and twist it tight with his lead pencil, and it would entirely 
stop the flow of blood ; and the same would hold good in case the foot 
was crushed, and he could bandage the leg; that the plaintiff further 
inquired of the witness what would be the percentage of mortality in 
case of such an injury, and the witness assured him there was very 
little danger, as it would be gross carelessness in a physician if he lost 
a patient in amputating a hand or foot. This évidence was excluded 
by the court, and the rulings of the court are assigned for error. 
In the proof of cases involving the motives of men as influencing and 
giving character to their acts, it is impossible to confine the évidence 
within any précise limit. "It is admissible if it tends to prove the 
issue or constitutes a link in the chain of proof." 1 Greenl. Ev. 67; 
Cook v. Moore, 11 Cush. 216. In the case just cited it was held, for 
the purpose of proving that a conveyance of property made by a bank- 
rupt was fraudulent under the United States bankrupt act of 1841, 
because made to defraud the plaintiff of his debt, that évidence tend- 
ing to show that the défendant entertained such fraudulent intent 
even before the passage of the bankrupt act was admissible. The 
court said: 

"Whenever the intent of a party forms part of the matter in issue upon the 
pleadings, évidence may be given of other acts, not in issue, provided they tend 
to establish the intent of the party in doing the acts in question. * » * ihe 
reason for this rule is obvious. The only mode of showing a présent intent is 
often to be found in proof of a like intent previously entertained. The existence 
in the mind of a deliberate design to do a certain act, when once proved, may 
properly lead to the inferenee that the intent once harbored continued, and was 
carried into effect by acts long subséquent to the origin of the motive by which 
they were prompted." 

Under the provisions of the contract in this case the plaintiff could 
only recover for an accidentai injury. If the injury was intentional, 
it was not accidentai, and the plaintiff could not recover. Any évi- 
dence, therefore, tending to show that the injury was intentional, or 
which constituted a link in the chain of proof necessary to establish 
that fact, was admissible under the issue presented by the déniais in 
the answer. The évidence offered should hâve been admitted. It 
tended to show an intent previously entertained by the plaintiff to 
bring upon himself an injury of the character for which he now seeks 
to recover, and was, therefore, at least one step. tovvards the proof of 
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défendantes contention. And if thia évidence, when considered in 
connection with the other facts and eircumstances proved on the trial, 
had been sufficient to satisfy the jury that the plaintifE once harbored 
an intent to thus injure himself, that such intent continued in his 
mind, and was carried out by bringing upon himself this injury, a 
complète défense to the plaintiff's cause of action would hâve been 
made out. Whether the évidence offered, when considered in connec- 
tion with the other évidence in the case, was sufficient to warrant this 
resuit, is to be detennined by the jury; but the défendant had the 
undoubted right to hâve it considered by the jury in determining the 
question as to the accidentai character of the injury. The circuit 
court seems to hâve held that by the contract of the parties every case 
of intentional injury described in the conditions annexed to the policy 
was made an express exception to the gênerai description of injuries 
covered by it, and theref ore took the place of and superseded ail excep- 
tions which might hâve been implied from or corne within the gênerai 
language in the body of the policy; and, to avail the défendant as a 
défense, it must be specially pleaded. It was in this view of the 
case, doubtless, that the testimony above mentioned was excluded, and 
the jury instructed "that the défendant has not set up in its answer, 
or claimed in its pleadings, that the injury was intentionally inflicted 
by the insured, or any other persons; and the jury is not to inquire 
whether or not the injury was intentional, and are not permitted to 
find or détermine that it was so." As already suggested, we think 
that by the terms of the contract the burden was upon the plaintiff, 
under the issue presented by the gênerai déniai in the answer, to 
prove that the injury for which he seeks to recover was the resuit 
of an accident. As no valid claim could be made, under the contract, 
if the insured intentionally brought upon himself the injury which 
resulted in the loss of his hand, it was error to instrùct the jury that 
"the jury are not to inquire whether or not the injury was intentional, 
and are not permitted to find or détermine that it was so." The views 
hère expressed do not conflict with the case of Association v. Shryock, 
36 U. S. App. 658, 20 C. C. A. 3, and 73 Fed. 774. In that case the 
insurance Company alleged in its answer that the death of Shryock 
was caused by disease, and at the trial offered évidence tending to 
show that he committed suicide. The circuit court declined to admit 
the testimony, on the ground that it was irrelevant, and the ruling 
was sustained by this court. Judge Sanborn, in delivering the opin- 
ion of the court, said: <'The association pleaded no such défense, but 
pleaded that the death was caused by disease, — a défense inconsistent 
with the theory of suicide." 

The policy in suit also provides, "If such injuries are sustained 
while riding as a passenger in a passenger conveyance using steam, 
cable, or electricity as a motive power, the amount to be paid shail 
be double the sum above specified," and the court instructed the jury 
asfollows: 

"The court instincts you as a matter of law that a person riding upon the plat- 
form of a passenger car, as was the plaintiff, is within the provision of the 
policy in question which provides that, if the Injuries are sustained while riding 
as a passenger in a passenger conveyance using steam as a motive power, the 
amount to be paid shall be double the amount specified." 
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We cannot assent to the construction placed upon this provision 
of the contract by the circuit court. Contracts are to be enforced as 
made. The provisions of an insurance contract, like the provisions 
of any other contract, are to be eiven effect according to the fair 
meaning of the words used. Kipley v. Insurance Co., 16 Wall. 336. 
If the words do not clearly indicate the intention of the parties, then, 
within the well-known rule, it would be the duty of the court to give 
the contract that interprétation most favorable to the insured. Insur- 
ance Co. v. McConkey, 127 U. S. 661, 8 Sup. Ct. 1360. The policy, 
however, constitutes the only relation between the parties. If it does 
not, by the fair and natural import of its words, give a right to double 
the sum specified, under the facts, then the plaintiff, if entitled to re- 
cover at ail, could only recover the sum specified in the policy. The 
contract in this case provides that, if the plaintiff sustains injuries 
while riding as a passenger in a passenger conveyance using steam, 
cable, or electricity as a motive power, the amount to be paid shall be 
double the amount specified in the policy for such injuries. We think 
the words used in the contract clearly indicate the intention of the 
parties. They evidently meant to stipulate for the double indemnity 
while the insured was riding in an exceptionally safe place. One who 
rides as a passenger in a passenger conveyance using steam occupies 
such a place. But one who rides on, but not in, such a conveyance, 
whether on the platform, or on the top of the car, or on the machinery 
beneath it, occupies a very dangerous place, and the parties neither 
agreed by the terms of their contract, nor intended to agrée, that this 
double indemnity should be paid to one who rode in such a position. 
The plain meaning of this provision is that, if the plaintiff is injured 
while traveling as a passenger in a place in a passenger conveyance 
(using the motive power mentioned in the contract) assigned for 
passengers, — in this case within the car, — the défendant will pay dou- 
ble the amount mentioned in the policy. That the défendant had a 
right to so limit its liability there can be no doubt. Bigelow v. In- 
surance Co., 93 U. S. 284; Insurance Co. v. McConkev, 127 U. S. 661, 
8 Sup. Ct. 1360; Insurance Co. v. Seaver, 19 Wall. 531. The words 
"in a passenger conveyance" were doubtless used advisedly, and for 
the express purpose of limiting the defendant's liability. The reason 
for so doing is at once apparent. The place specified in the contract 
— "in a passenger conveyance" — is a place of little or no danger, and 
the risk assumed is slight, while on the platform of a conveyance using 
the motive power described in the contract, and especially, as in this 
case, on the platform of a railway car, is an exceedingly dangerous 
place when the train, to which the car is attached, is in motion. 
That riding upon the platforms of railway cars, when trains are in 
motion, is dangerous, is a matter well understood by the railway com- 
panies and people who are accustomed to traveling by rail, and, in 
order that passengers may be advised of the danger, in almost every 
passenger car in service upon the various railways of the country no- 
tices are posted in conspicuous places in the car warning passengers 
that it is dangerous to go upon the platforms of the cars while the 
train is in motion. 
86 F— 19. 
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Tbe contrtfct in thia case provides for double compensation in cer- 
tain cases, but, to entitle the policy holder to recover this double 
compensation, his case must corne fairly within its tenns. The fact 
that it is not unusual for passengers traveling by rail to go upon 
the pîatforms of cars before the train stops at a station, as did 
the plaintiff in this case, cannot change or extend the contract of the 
parties. If the plaintiff had remained in the car — the place assigned 
for passengers on the train by which he was traveling — until it ar- 
rived at the station, he cquld not havè been injured. He chose, how- 
ever, to occupy a more dangerous position on the platform of the car; 
a position which, giving effect to the contract according to the fair 
meaning of the words used, does not come within the provision of the 
policy now under considération. 

The assignments of error which seek to question the action of the 
circuit court in refusing to submit spécial findings requested by the 
défendant are without merit Eailroad Co. v. Horst, 93 U. S. 291; 
Nudd v. Burrows, 91 U. S. 426; Association v. Barry, 131 U. S. 100, 9 
Sup. Ct. 755. The last suggestion' applies also to thé assignments of 
error directed to the refusai of the court to instruct a verdict for the 
défendant. Eailroad Co. v. Woodson, 134 U. S. 614, 10 Sup. Ct. 628; 
Eailroad Co. V. Powers, 149 U. S. 43, 13 Sup. Ct. 748; Gardner v. Eail- 
road Co., 150 U, S. 349, 14 Sup. Ct. 140. For the errors to which we 
hâve called attention the judgment must be reversed, and the case . 
remànded to the circuit court, with directions to grant a new trial. 

THAYEE, Circuit Judge. I concur in the reversai of this case on 
the first ground stated in the opinion of the majority, but I am not able 
to assent to the second proposition, — that, to entitle the insured to 
claim a double indemnity for the injuries which he sustained, it was 
necessary for him to show that they were inflicted while he was 
actually inside of the car. That view, in my judgment, attaches un- 
due importance to a single word, and is highly technical. It also 
does violence to the probable intentions of the parties. The clause 
of the policy over which the controversy arises is as f ollows : 

"If such injuries are sustained while riding as a passenger in any passenger con 
veyance using steam, cable, or electrictty as a motive power, the amount to be 
paid shall be double the sum above specifled." 

The fundamental idea intended to be conveyed by this clause of the 
policy is that a double indemnity will be paid in case of an injury 
which is within the terms of the policy, provided it is sustained by one 
while traveling in, by, or on a certain class of public conveyances. In 
ordinary conversation persons are often heard to say that they came 
"by train," or '-on a train," or "in a train," without intending to indi- 
cate by either form of expression the particular place in that convey- 
ance which they occupied. It is hard to believe, therefore, that any 
spécial significance was intended to be given by the use of the word 
"in" in the clause above quoted. If the insurance Company had in- 
tended to say that it would pay a double indemnity for injuries sus- 
tained while traveling by the public conveyances specifled only in the 
event that they were inflicted while the insured was in a given place 
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on one of such conveyances, to wit, on the inside, the language em- 
ployed would doubtless hâve been, "while riding as a passenger [in- 
side of] any passenger conveyance," etc. It is common knowledge 
that in cities and towns where electricity is used as a motor street- 
railway companies, at certain seasons of the year, use many open cars 
as well as closed cars, and that at some hours of the day, and during 
ail seasons, many persons ride on the platforms of street-railway cars, 
and are permitted to do so; that being the only place where they can 
flnd standing roona. The construction of the policy in suit which has 
been adopted by the majority of the court leads to the conclusion 
that a person insured by such a policy who happens to be injured while 
lawfully riding on the platform of one of such conveyances, or in a 
seat which has been provided on the top thereof, can only claim a 
single indemnity, while a person, injured perhaps at the same time 
while riding on the inside, either standing up or sitting down, can 
claim a double indemnity. I am not able to assent to an interpréta- 
tion of the policy which leads to such a strange, not to say unreason- 
able, resuit. The fact is, I think, that the policy promises a double 
indemnity to any one who sustains an injury while he is lawfully a 
passenger on any of the conveyances specified in the policy, provided 
he is standing or sitting in any place where he is permitted for the 
time being by the proprietor of such a conveyance to either stand or 
sit. If a person is stealing a ride on the top of a car, or on the trucks 
underneath a car, that fact alone, in the event that he is injured, 
would prevent him from claiming any indemnity, under other pro- 
visions of the policy. Such supposable cases, therefore, merit no 
considération. The défendant company intended to offer travelers 
spécial inducements to become insured against the risk of injury in- 
curred while traveling, by promising them a double indemnity for that 
class of injuries, and a technical construction ought not to be placed 
on the policy to shield it from liability for a loss that is fairly within 
the tenus of its contract. It must be borne in mind that the rule is to 
construe an insurance policy most strongly against the company, be- 
causè such con tracts are invariably drawn by the insurer, and reason- 
able doubts arising from the language which it has employed should 
be resolved against it. It cannot be said that the use of the word 
"in" in the policy in suit so olearly évidences an intention to pay a 
double indemnity only in those cases where the insured is injured 
while traveling on the inside of a railway or street car as to put the 
case at bar beyond the reach of that rule of construction. In my 
judgment, the rule in question should, in itself, hâve led to a différent 
interprétation of the clause relating to double indemnity than the one 
which has been adopted by the majority of the court. 
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SOUTHERN RY. CO. v. SMITH. 

(Circuit Court of Appeals, Fifth Circuit. March 29, 1898.) 

No. 622. 

1. Carriers— Passengers— Extraordinary Cake. 

One who is crossing the track, wîth a railroad ticket in hls pocket, to board 
a train, but has not been to the dépôt, and has not notifled the offleers or agents 
of the Company that he is a prospective passenger, is not a person to whom 
the company owes extraordinary eare and diligence as a passenger. 

2. Same— Contributoky Négligence — Instructions. 

In Georgia it is error to refuse to charge that if, by the exercise of ordinary 
care, plaintiff could hâve avoided the conséquence caused by defendant's négli- 
gence, he cannot recover. 
8. Same— Instructions to Jury. 

Where a train was in sight 200 yards away, and ail other witnesses saw it 
approaching, and most of them beard the bell, and the plaintiff would hâve 
been obliged to see it if he had looked, his testimony that he did look, and did 
not see it, should be taken as untrue, and a verdict directed for défendant. 

McCormick, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Western 
Division of the Southern District of Georgia. 

The following statement of the case, made by plaintiff in error, ia 
fnll, and covers ail of the important allégations in the pleadings and 
testimony: 

"On April 14, 1896, Perry C. Smith flled his suit against the Southern Railway 
Company in the United States circuit court for the Southern district of Georgia, 
Western division, alleging that on September 16, 1895, plaintiff was in Eastman, 
Ga., and intended to take the 2:30 p. m. south-bound train; that he left the 
business part of the town in ample time to board his train, which was then 
standing on the side track on the east side of the railroad; that he had to 
approach thé railroad at a public street and crossing, and walk up the railroad 
until he reaehed his train, this being the way provided by défendant for passen- 
gers to board its trains; that when he reaehed the crossing, out of abundant 
caution, he looked down the track, but could see no train approaching; that he 
had no reason to expeçt any train, because, the north-bound had been meeting 
the south-bound train several miles below Eastman; that he then walked up the 
railroad track, as was necessary, to board the train; that, while walking within 
two or three ifeet of the main Une, the north-bound train approached from his 
rear, at a high rate pf speed, and the engine struck him in the back; that it was 
the company's duty to provide a safe place of ingress and egress for passengers 
to and from trains; that plaintiff was rightfully at the place ofinjury, having 
a ticket, and was in the way provided by thé défendant company; that the train 
approached without blowing the station signal, and at a speed of twenty miles 
per hour; that the standing train was ringing its bell preparatory to starting, 
so that, if the approaching train was ringing its bell, plaintiff could not hear it 
on account of the confusion made by the noise of the standing train; that the 
approaching train' gave no signal, as far as the plaintiff could hear; that he was 
on the track in the daytime, in plain open view of those on the approach- 
ing engine, and they gave him no signal by blowing the whistle or call- 
ing out to him; that it was the company's duty to run the train at such 
speed as not to endanger life, and so as to stop at the crossing where plain- 
tiff was injured; that, in violation of law and duty, the train was running 
twenty miles per hour when the crossing was reaehed, and when plaintiff was 
struck; that the accident occurred in the corporate limits, near the center of the 
town; that the company was négligent in running at such speed in violation of 
an ordinance. Plaintiff sets out in détail the alleged nature and extent of his 
injuries, allèges they were permanent, and disabled him from pursuing his vocation 
as traveling salesman, and from procuring other profitable employment, says 
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he was wlthout fault, and sues for $5,000 damages, including punitive damages. 
The défendant eompany filed a demurrer which is in the record. Défendant 
also filed a plea denying ail the material allégations, and especially denying 
every allégation of fault or négligence on the part of the défendant eompany or 
its employés, or freedom f rom fault on the part of the plaintiff, and denying any 
liability to plaintiff, and averring that the accident and injury to him, whatever 
it might be, was due entirely to his own fault, négligence, and carelessness; and 
it could easily hâve heen avoided by him by the exercise of ordinary care and 
prudence on his part. The trial began May lOth, and was concluded May 13, 
1897. The testjmony at the trial showed that plaintiff below was in the town 
of Eastman, Ga., on the date specified, and was making his way to a train on 
a siding near the dépôt, for the purpose of boarding the same; that he had a 
mileage ticket in his pocket. In order to reach it, he was compelled to cross the 
main Une, and in doing so was hit by the bumper on the front of the engine, 
and injured. It was further established that the train that caused the accident 
could be seen for from two hundred to flve hundred yards before it reached the 
station, and it ran not more than three car lengths after it hit the plaintiff below. 
It is the uncontradicted testimony of ail parties that the plaintiff was walking 
beside the track, and within a few feet of it, before turning to cross just in front 
of the incoming train. It was established that the whistle of the north-bound 
train was blown once as it came out of the eut about a quarter of a mile south 
of the dépôt, and some more short blasts were sounded before it reached the 
lower south switch, ail of which could hâve been distinctly heard at the dépôt. 
The bell began to ring before the train reached the lower south switch, and 
rang continuously until the train finally stopped opposite the dépôt. The train 
stopped at the regular place opposite the dépôt. As Smith started to step onto 
the track, the fireman called out to him to 'Look out!' but he paid no heed to 
the warning, and was Injured. Smith testified that when he reached the south 
side of Fourth avenue, near the western side track, he turned, and looked south, 
and saw no train coming, and that when he got between the side track and the 
main line, and had walked a few steps north, he again looked south, and saw 
no train coming. Ail the witnesses for plaintiff and défendant saw the train 
coming, and some of them as far as a quarter of a mile away, and ail but one 
or two heard its bell ringing, and several heard the fireman call out to Smith 
as he started to step on the main line in front of the approaching train. No one 
testifles as to seeing Smith look for the train. There is no conflict in the évidence 
that there was nothing to prevent Smith from seeing the train. At the close 
of ail the évidence, defendant's counsel moved the court to direct and instruct the 
jury to render a verdict in favor of the défendant, because the évidence demanded 
such a verdict, and no other verdict could properly be rendered under the évidence 
and under the law applicable in said case. The court, however, refused the 
motion to direct a verdict, and also refused to give in charge to the jury certain 
requests made by defendant's counsel; and, after receiving the instructions of the 
court, the jury retired to their room, and entered upon their délibérations, and 
a verdict was returned in favor of plaintiff for $2,790.00, and a judgment was 
entered accordingly." 

John F. Delacy and James Bishop, Jr., for plaintiff in error. 

A. O. Bacon, A. L. Miller, and Wm. Brunson, for défendant in error. 

Before PARDEE and McCORMIOK, Circuit Judges, and SWAYNE, 
District Judge. 

SWAYNE, District Judge. The case cornes to this court upon writ 
of error containing 21 separate spécifications founded upon 15 spécial 
requests by défendant to charge, which the court refused, and upon 
exceptions to the charge as given by the court. The first error we 
would notice upon the record is that in which the court treated the 
plaintiff below as a passenger, and chargea the jury that the défendant 
ïielow owed him extraordinary care and diligence as such passenger. 
We think plaintiff below was not a passenger in the contemplation of 
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law. He was not upon the train, had not been to the dépôt recently, 
nor purchased a ticket, and did nothing to notify any of the officers or 
agents of the défendant company that he was even a prospective passen- 
ger. The company did not owe him extraordinary care or diligence as 
such passenger, but only ordinary care as to the gênerai public. 

We think the court erred in charging the jury as recited in the 
eighteenth spécification of error, in which it assumed to be a fact that 
the train was running at 8 or 10 miles per hour, when it injured the 
plaintiff below, and further suggestëd to the jury that it usually ran 
into the station among the passengers at that rate of speed. 

We think the requests contained in twelfth and thirteenth assign- 
ments of error, that there was no allégation or proof to justify or 
uphold a verdict for punitive damages, were erroneously refused, and 
that this was error. 

Another question arising out of many of the assignments of error, 
and embodied in many of the spécial requests to charge by défendant 
below, is the question whether the injury to plaintiff below was 
caused by his négligence; that if, by the exercise of ordinary care, 
the plaintiff could hâve avoided the conséquence caused by defendant's 
négligence, if défendant was négligent, then he could not recover. 
This request to charge the law long established both by the statutes 
and décisions of the state of Georgia as well as the décisions of courts 
generally was repeatedly requestèd by the défendant below, and was 
as repeatedly refused by the court. This doctrine is so well estab- 
lished, and is of such long standing, and upon which the courts of the 
country are so unanimous, that we should not stop to make any cita- 
tions to sustain it if it was not so pointedly questioned by the record. 
First, section 3830 (2972) of the Code of Georgia reads as follows: 

"H the plaintiff by ordinary care could hâve avoided the conséquence to himself 
caused by the defendant's négligence, he is not entitled to recover; but in other 
cases the défendant Is not relieved although the plaintiff may In some way hâve 
contributed to the Injuries sustained." 

In such cases the doctrine of contributory négligence does not ap- 
ply. In Bailroad v. Bloomingdale, 74 Ga. 604, Branham, J., indorses 
this doctrine ; and, after quoting f rom several Georgia as well as noted 
English décisions to sustain it, adds : 

"Thèse cases were followed and made the basis of the opinion of this court in 
Branan v. May, 17 Ga. 130, and doubtless that case, as well as its citations, were 
duly considered by our codifiera in drafting sections 2872 and 3084 of the Code." 

In Blitch v. Eailroad, 76 Ga. 335, Blandford, J., indorses the above 
doctrine, and adds : 

"So it appears that the plaintiff, in trying to make out his case, made out a full 
and perf ect défense for the défendant, rebutting ail assumption of négligence 
against it." 

See, also, Eailroad v. Harris, Id. 508, by Jackson, C. J. 
In Enright v. City of Atlanta, 78 Ga. 297, Jackson, C. J., correctly 
states the law as follows: 

"Our view of the law is that, to. prevent recovery, he must hâve been not only 
lacking in ordinary care and diligence to prevent injury, but that by that ordinary 
care and diligence, had he used them, he would hâve avoided the injury." 
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In Smith v. Railroad (a case in which the facts are similar in many 
respects to those at bar, except it was established that the company 
was négligent) 82 Ga. 804, 10 S. E. 112, Bleckley, C. J., announces the 
law of Georgia and the construction of section 2972 of the Code as 
f ollows : 

"It is beyond dispute that the railroad company was négligent. It failed to 
give the signais, to check the train at public crosslngs, and was running at a 
speed altogether too high. Enough, and more than enough, appears to fix lia- 
bility upon the company if only its négligence were involved. But the évidence 
makes the plaintifï's négligence quite as apparent as that of the company. Not 
only so, but it shows in the fullest and clearest light that by the use of ordinary 
care he could hâve avoided the conséquence to himself of the company's négli- 
gence; and, that being so, the Code (section 2972) déclares in express terms 
that he is not entitled to recover. This rule of law it is that bars him, and 
renders recovery impossible. It is idle to try to évade the rule by dwelling 
upon the négligence of the company, for, unless there is négligence of the com- 
pany which would otherwise render it Hable, the rule we are considering would 
hâve no place in the law. It is only where there Is négligence the conséquences 
of which are to be shunned that the plaintiff is charged with the duty of shun- 
ning them if he can do so by the exercise of ordinary care. His failure in this 
respect does not stop with reducing the amount of his damages, but def eats a 
recovery altogether. Railroad v. Bloomingdale, 74 Ga. 604, and cases cited on 
the able opinion of Brannon, J, Nor is this mère Georgia law dépendent on a 
local statute, but the principle prevails elsewhere." 

This rule applies to a passenger as well as to the gênerai public at 
railroad crossings. See McLarin t. Railroad Co., 85 Ga. 504, 11 S. 
E. 840. See, also, Ashworth v. Railway Go., 97 Ga. 307, 23 S. E. 
86. The above doctrine is fully supported by Markham v. Railroad 
Co. (N. C.) 25 S. E. 786, and by Berkeley v. Railway Co. (W. Va.) 26 
S. E. 349, and in Railroad Co. v. Houston, 95 U. S. C97, in which Mr. 
Justice Field, after commenting upon the charge of the court below 
as misleading and upon facts not before it, indorses the above doctrine 
in the following language: 

"The failure of the engineer to Sound the whistle or ring the bell, if such were 
the fact, did not relieve the deceased from the necessity of taking ordinary pré- 
cautions for her safety. Négligence of the company's employés in thèse par- 
ticulars was no excuse for négligence on her part. She was bound to listen and 
to look before attempting to cross the railroad track, in order to avoid an approach- 
ing train, and not to walk carelessly into the place of possible danger. Had 
she used her sensés, she could not hâve failed both to hear and see the train which 
was coming. If she omitted to use them, and walked thoughtlessly upon the 
track, she was guilty of culpable négligence, and so far contributed to her in- 
juries as to deprive her of any right to complain of others. If, using them, she 
saw the train coming, and yet undertook to cross the track, instead of waiting 
for the train to pass, and was injured, the conséquence of her mistake and 
temerity cannot be cast upon the défendant. No railroad company can be held 
for a failure of experiments of that kind. If one chooses, in such a position, to 
take risks, he must bear the possible conséquence of failure. Upon the facts 
disclosed by the undisputed évidence in the case, we cannot see any ground for 
a recovery by the plaintiff. Not even a plausible pretext for the verdict can be 
suggested, unless we wander from the évidence into the région of conjecture and 
spéculation. Under thèse cireumstances, the court would not hâve erred had 
it instructed the jury, as requested, to render a verdict for the défendant." 

See, also, Schofield t. Railway Co., 114 U. S. 615, 5 Sup. Ct. 1125. 

The only remaining error we hâve to notice is that raised by the 
first assignaient of the request of defendant's counsel at the conclusion 
of ail the évidence to direct and instruct a verdict in favor of the 
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défendant on the grounds that the évidence demanded such a verdict, 
and that no other verdict could properly be rendered under the évi- 
dence and under the law applicable in this case. There can be no 
doubt of the right and duty of the court to do so when the évidence 
introduced shows that by the exercise of ordinary care he might hâve 
avoided the injury. It is the undisputed testimony in the case that 
the approaching train could be seen from 200 yards to a quarter of a 
mile before it reached the point where the accident occurred. It was 
daytime, and the plaintiff below was in possession of sight and hear- 
ing. AU other witnesses saw it approaching, and most of them heard 
the bell. It is true that when plaintiff below was asked by counsel 
to state in his own way the circumstances of the injury, in his answer 
thereto he states no less than four finies in the first paragraph that he 
looked for the train ; but this was not and cannot be true. It never 
should hâve been submitted to the jury, and it is too much to ask this 
court to affirm a judgment upon a statement so evidently false. The 
train was in sight, and he either did not look, or, if he did, he saw it; 
he would be obligea to see it. When there is àny question to leave 
to the jury, they should détermine it; but when the testimony of a 
witness is so absolutely incredible as to be impossible of belief, the 
court should so détermine. This was done in Ashworth v. Railway 
Co., 97 Ga. 307, 23 S. E. 86, and in Payne v. Eailroad Co. (Mo. Sup.) 38 
S. W. 308, and was approved by Thaver. J., in Railway Co. v. Pounds, 
27 C. C. A. 112, 82 Ped. 217. The comments of the court in the 
Payne Case seem so appropriate to the facts of this case that we con- 
clude the opinion by an extract therefrom: 

"But in this instance it is plainly proved beyond peradventure that tins stâte- 
ment of plaintiff 'that he did ail in his power to ascertain whether there were 
any trains approaching,' etc., was not, and, indeed, could not be, true. This 
matter of denying probative force even to direct and affirmative testimony, when 
such testimony is plainly at war with the physical facts and surroundings, has 
passed into précèdent. Thus, in the leading case of Artz v. Kailroad Co., 34 
Iowa, 153, it is said: 'But it is urged by the appellee's counsel that the plaintiff 
testifies that he did both look and listen to see and hear the train, but did not; 
and that this testimony shows that he was not guilty of contributory négligence, 
or, at the very least, it made that a question of fact for the jury. The difficulty, 
however, with the question is that, the eonceded or undisputed facts being true, 
this testimony cannot, in the very nature of things, be true. It constitutes, there- 
fore, no conflict. Suppose the fact is eonceded that the sun was shining bright 
and clear at a specified time, and a witness having good eyes should testify that 
at the time, he looked, and did not see it shine, could this testimony be true? 
The witness may hâve been told that it was necessary to prove in this case that 
he did look, and did not see the sun shine; he may hâve thought of it with a de- 
sire that it should hâve been so; he may hâve made himself first believe it was 
so; and this belief may hâve ripened into a conviction of its verity; and possibly 
he even may testify to it in the self-consciousness of integrity. But, af ter ail, 
in the very nature of things, it cannot be true, and hence cannot, in the law, 
form a basis for a conflict upon which to rest a verdict. A man may possibly 
tbink he sees an object which has no existence in fact, but which it may be diffi- 
cult, if not Impossible, to prove did not exist, or was not seen. But an object and 
power of sight being eonceded, the one may not négative the other. In this case 
the plaintiff nad good eyes. The train was approaching him in the night, with 
the engine's headlight burning brightly. If the plaintiff looked, he must hâve 
seen it, or he must hâve looked very negligently and carelessly. In either case, 
he was necessarily, in the eyes of the law, guilty of contributory négligence pre-- 
cluding his right to recover.' " 
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The judgment is reversed, and the cause remanded, with instruc- 
tions to the court below to award a new trial. 

McCORMICK, Circuit Judge (dissenting). I cannot concur with 
my brethren in the décision of this case. I do not draw from the testi- 
mony the same conclusions that they announce. I think there was 
a substantial conflict in the testimony as to the rate of speed of the 
incoming train, and as to the distance to the point at winch the 
train came into plain view, and that thèse matters are not so well es- 
tablished by the proof as requires or permits the court to flnd as mat- 
ter of law that the testimony of the défendant in error to the effect 
that he did look, and did not see the train, "is not and cannot be true." 
And, in my judgment, the state of the proof in the case requires that it 
should be submitted to the jury. I say nothing about the manner in 
which it was submitted to the jury, because this court, as I understand 
it, reverses the case on the ground that it should hâve been withdrawn 
from the jury, holding that the proof conclusively shows that want 
of care upon the part of the défendant in error, which would bar him 
from recovery, without regard to the négligence of the plaintiff in 
error. My understanding of the proof is that it shows that the de- 
fendant in error had placed his baggage on the outgoing train, upon 
which he intended to take passage, and, as that train was stopped for 
dinner, he stepped across the way, to some business house, while 
his train was waiting, and he was returning to his train at the time he 
received the injury. I do not understand the force of the suggestion 
that he had not been to the dépôt, nor purchased a ticket, nor notified 
any of the officers or agents of the défendant company that he was 
even a prospective passenger. He had a ticket. Therefore he did 
not need to purchase another. He put his bageage upon the train. 
I cannot see what occasion he had to go to the dépôt, unless it is in- 
tended to hold that a man cannot be a passenger on a road until he 
notifies some offieer or agent of the carrier that he is a passenger, 
which I présume the court does not intend to hold. My view being 
that the défendant in error was a passenger within the meaning of 
the law applicable to the diligence that devolves upon such carriers, 
and that there was such a conflict in the testimony with référence to 
the speed of the train, and the distance at which it could hâve been 
seen, it was proper to submit the issues to the jury, and let them 
weigh the testimony, and pass on the questions of négligence. 



CITY OF HANNIBAL v. CAMPBELL. 

(Circuit Court of Appeals, Eighth Circuit. Mareh 21, 1898.) 

No. 988. 

1. Municipal Corporations — Strebts — Maintenance — Négligence. 

Although a city may lay ofiC a street 80 feet in width, it is not required to 
improve and niaintain it for travel throughout its entire width, but it has 
performed its duty to the public by improving and maintaining such portion 
thereof as is sufficient for the reasonable accommodation of the public. 
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S. Samb. ''■■',.• ■- i ■ ■ 

Where the city had surveyed a street 80 feet in widtb, but graded and 
graveled only 30 feet thereof, which was adéquate to the public use, an injury 
to a. tra vêler occasioned by his driving off the usually traveled portion, and 
falling ovér the bank of a creek 30 feet from the graveled road, créâtes no 
Uability on the part of the city, although the point of the accident may bave 
touched the outer boundary of the surveyed highway. 

3. Samb. 

Unless the dangerous précipice or pitfall, which occasions the injury to the 
traveler, be so near to the usually traveled highway as to ehdanger his safety 
while traveling on the used highway, no liability to the city arises. If he 
départs from the used part of the highway, and the injury results to him 
while attempting to regain the highway, by reason of his horse balking and 
backing into a ditch or falling over a bank, no recovery can be had against 
the city. 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

This was an action at law by George Campbell against the city of 
Hannibal, Mo., to recover damages for personal injuries received by 
falling over a bank near the edge of a highway. In the circuit court 
verdict and judgment were given for plaintiff, and the défendant has 
sued out this writ of error. 

George A. Mahan, for plaintiff in error. 

D. H. Eby and C. A. Babcock, for défendant in error. 

Before SANBORN and THAYER, Circuit Judges, and PHILIPS, 
District Judge. 

PHILIPS, District Judge. The plaintiff in error is a municipal 
corporation organized under a spécial act of the législature of the state 
of Missouri. Through one of its suburbs it opened a street known as 
"Grand Avenue." The street, as surveyed, was 80 feet in width, but 
only about 30 feet, lying principally west of the center, was graveled 
and used for public accommodation. The graveled portion was in 
good condition, and, as the locality through which it ran was sparsely 
settled, this portion of the street was amply sufficient for the public 
use. There was a small creek running, in its gênerai course, parallel 
with the avenue. At a point perhaps a hundred yards south of the 
point where the accident in question happened, the avenue crossed 
this creek. From there, running north on the east side of the avenue, 
it zigzagged until opposite the house of one Bailey, which stood on 
the west side of the street. There was a considérable bend in the 
creek, which, thence returning to a point a little to the north, touched 
the outer east line of the surveyed avenue. On the occasion in ques- 
tion the plaintiff, a young man residing in Quincy, 111., across the river 
from the city of Hannibal, in company with his father, went in a bug- 
gy along this avenue from the south, to attend a funeral at the house 
of said Bailey. Arriving at a point opposite this house, they turned 
out of the traveled gravel road into the bend of the creek, where they 
left the horse and buggy in the keeping of a boy while they entered the 
house to attend the funeral. Returning to the buggy, they got in, the 
father driving, and started in a northwestern course, with the view of 
re-entering the traveled road to take position in the funeral procession, 



CITY OF HANNIBAL V. CAMPBELL. 299 

headed to the south. From the avenue to the bed of the creek there 
was an old wagon-road path, where wagons liad gone down the creek 
bank for the purpose of hauling sand. It had not been used for a 
year or more, and was overgrown with grass. The buggy was driven 
up this blind path towards the avenue until (according to the version 
given by the plaintif! and his father) the horse's head or forepart 
reached the graveled road, when the driver's attention was called to 
the approach of a coal wagon coming from the south. Instead of at- 
tempting to pass on in front of the wagon, he pulled the horse back, 
and the horse continued to so back until some one cried out a warning 
of danger, whereat the driver struck the horse with the lines, but in- 
stead of going forward the horse continued to back, turning its head 
around towards the south, locking the buggy on that side, when the 
buggy and horse went over the bank, about eight feet high, into the 
bed of the creek, whereby the plaintif! received the injury for which 
ne sued. The right of recovery is based upon the allégation that 
the city was négligent in not erecting and maintaining along said 
creek a railing, guard, or other barrier to protect persons, teams, and 
vehicles from falling into this creek. Other important features of the 
évidence will sufliciently appear in the progress of this discussion. 

At the conclusion of the évidence on behalf of the plaintiff below, 
the défendant below asked for a peremntory instruction to the effect 
that the plaintiff could not recover. This request was renewed at the 
conclusion of ail the évidence, and was refused by the court. 

Among other instructions afterwards asked by défendant was the 
following: 

"The court déclares the law in this case that the défendant is not required to 
place guards or railings at a dangerous place loeated thirty or more feet from 
the traveled or used portion of Grand avenue; and altbough the jury may find 
from the évidence that there was a. dangerous place at or near the eastern side 
of Grand avenue which was not protected by guards, and at which place plain- 
tiff was injured, yet, if the jury further find that such dangerous place was more 
than thirty feet from the traveled part of Grand avenue, they will return a ver- 
dict for the défendant." 

This instruction was refused. The jury returned a verdict for the 
plaintiff below in the sum of $300, and the city brings the case hère 
on writ of error. 

It is the settled law of the state of Missouri that a municipality, like 
the city of Hannibal, has complète jurisdiction and control over itf» 
streets, and this control carries with it the corresponding obligation 
on the part of the city, after it has opened a street to public travel, to 
keep and maintain it in a reasonably safe condition for such use. 
Blake v. City of St. Louis, 40 Mo. 569; Bowie v. Kansas City. 51 
Mo. 454; Smith v. City of St. Joseph, 45 Mo. 449. A neglect of 
this duty renders the city liable to damages for injuries received by 
persons fraveling on the highway, exercising reasonable care, when 
unduly exposed to accidents by reason of pitfalls or précipices and the 
like, left unguarded near to the highway. 

It is equally the well-settled law of Missouri that, notwithstanding a 
city may lây out one of its streets 80 feet wide, it is not required. 
especially in outlying districts like the one in question, to improve the 
street throughout its surveyed width. It is only required to improve 
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and maintain so much thereof aa is reasonably suitable and necessary 
for the public travel. As said by the court in the case supra: 

"There are streets or parts of streets in many cities which are not absolutely 
necessary for the convenience of the public, which will be brought into use by 
the growth of the City, or there may be streets that hâve more width than is 
necessary for the présent use or requirements of travel. Ail that is required in 
such case is that the city see that as the streets are required for use they sliall 
be placed in a reasonably safe condition for the convenience of travel." 

This rule, as exemplifled by Judge Cooley, is predicated of the estab- 
lished doctrine that the matter of improving and maintaining given 
parts of a surveyed street for public use pertains to the discrétion of 
the législative department of the municipal government, and as such 
is not reviewable by the courts. Détroit v. Beckman, 34 Mich. 125; 
Lansing v. Toolan, 37 Mich. 152. 

Without reasonable ground for différence, the évidence being that 
the city at the point in question improved this avenue for the width 
of 30 feet by grading and graveling it so as to render it commodious 
and safe for ail necessary public use, the question to be decided is, 
was the city guilty of culpable négligence in failing to erect and main- 
tain a railing or other guard along the bank of said creek to protect 
travelers from passing over this embankment, who saw fit, for their 
own convenience, to voluntarily pass outside of the traveled portion 
of the highway, and was the accident that befell the plaintiff attribu- 
table to the failure to so barricade the creek? 

It logically résulta from the proposition that in maintaining 30 feet 
of the street suitable for public convenience the city had in that 
respect discharged its obligation to the public, the case under consid- 
ération is to be treated as if the street had been surveyed and estab- 
lished originally only 30 feet wide. It is true that the plaintiiï's 
testimony was to the effect that his horse, at the time he began the 
backward movement, had reached the graveled part of the road, and 
that he thought he did not back more tlian 10 or 15 feet before they 
went over the embankment; but the fact remains established by 
such a weight of évidence as to admit of no two opinions among honest 
men that the graveled part of the road opposite where the accident 
occurred lay principally on the west side of the avenue from the creek. 
The plaintiff put upon the witness stand the city engineer, who made, 
in the présence of several witnesses and conârmed by them, an actual 
measurement of the ground. By the map made by him, the creek, a 
few feet from where the buggy went over the bank, only touched the 
eastern line of the 80-foot surveyed avenue, and that from the center 
of the street to this point it was by actual measurement 40 feet. 
Even had the traveled portion of the road been in the center ri the 
avenue, it would hâve been 25 feet to the outer line of the 80iiA>t 
survey. The évidence further showed that where the buggy went 
over the bank was 8 or 9 feet southeast of the point where the stake 
was placed by the engineer at the outer line of the survey. 

The instruction requestéd by the plaintiff in error and refused by 
the court predicated the distance between the east line of the traveled 
road and the point of accident at 30 feet. Therefore the court rofused 
to advise the jury that if the alleged dangerous précipice was £0 feet 
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from the street. which the city suitably maintained for the public 
travel, it was not under obligation to maintain a railing or other pro- 
tection along the bank of the creek to prevent such an accident as be- 
fell the plaintiff below. The recognized authorities are agreed that 
no négligence is imputable to the défendant city for such failure. 

In Brown v. Mayor, etc., 57 Mo. 156, the plaintiff sought to recover 
from défendant city because of an injury resulting to his team, which 
ran into a hole in that portion of the street outside of the traveled por- 
tion of the street The portion of the street there maintained for public 
use was 30 feet in width, and the court held that it was error not to 
charge the jury that if the street was safe and in good order, of a suf- 
ficient width to hâve been safely traveled with ordinary care and 
prudence, no damage occasioned by plaintiff's team getting from under 
his control and running away outside of the usually traveled portion 
of the street, to the spot where the accident took place, could be re- 
covered against the défendant. 

In Puffer v. Orange, 122 Mass. 389, it was held that a town is not 
bound to erect barriers to prevent travelers from straying from the 
highway, although there is a dangerous place near the highway which 
they may reach by so straying. So in Murphy v. Gloucester, 105 
Mass. 470, it was held that a town is not liable for failure to erect 
barriers of any kind to prevent or warn travelers from straying off the 
highway and falling into a dock 25 feet distant therefrom, although 
the land, as in the case at bar, between the highway and the dock, was 
on a level therewith and open. In short, it will be found, on an 
examination of the authorities, that unless the dangerous précipice 
or pitfall is so near to the usually traveled highway as to expose the 
traveler while traveling thereon to an unexpected accident, as at a 
sharp turn in the road, or so near to the traveled path that the 
stumbling of a footman or veering of a horse might carry the person 
or vehicle over the embankment or into the pitfall, no négligence is 
imputable to the city for failure to place a railing or guard at such 
place. Sparhawk v. Salem, 1 Allen, 30; Alger v. Lowell, 3 Allen, 
402; Adams v. Natick, 13 Allen, 429; Daily v. Worcester, 131 Mass. 
454. 

No liability to damages arises against the city by reason of the 
failure to erect barricades to protect a party who voluntarily passes 
outside of the known traveled way, or who receives an injury outside 
of the traveled path while attempting to come upon the highway by 
reason of a fall from an embankment lying outside of the improved 
and traveled street. City of Monmouth v. Sullivan, 8 111. App. 50; 
Goodin v. City of Des Moines, 55 Iowa, 57, 7 N. W. 411. 

The case of Barnes v. Chicopee, 138 Mass. 67, in its essential facts 
and principles, is quite germane to the case at bar. Where the injury 
occurred the highway was 50 feet wide, of common earth, and, as 
in this case, was without sidewalks. The traveled part of the road 
was clearly marked, with a well-trodden footrath on the southerly line 
of the highway. On the south side of the highway as located in its 
entire width, and 9£ feet therefrom, was the top of the bank of the 
Chicopee river, on a level with the road. There was no rail or guard 
npon the bank. From the worn track of the used part of the road to 
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the edge of the bank the distance ; was 34 feet. The accident occurred 
in thè evening after dark. The plaintiff was traveling in a one-horse 
wagon, accompanied by a man and two small children. The hat of 
one of the children blew ofif; and the horse was stopped while one 
of the party went to recover the hat, when the horse began to back, 
and despite the efforts of the men went down the bank with plaintiff 
and the children, killing the horse ànd breaking the carriage. In that 
case, just as hère, when the horse bégan to back the carriage was not 
in the traveled road, but was upon the edge thereof, 9£ feet from the 
bank, and was in the path made by foot-passengers. There, as in 
this case, the driver did n'Ot know that the vehicle was near the bank 
nntil the horse began to back. The liability of the défendant town 
was predicated of négligence in not maintaining a railing or guard 
at said bank. It was held that the défendant town was not liable. 
The court said that- *the test is whether there is such a risk of a 
traveler, using ordinary care, in passing along the street, being thrown 
or falling into thé dangero-us place, that a railing is requisite to make 
the way itself safe and convenient. But it is not bound to do so to 
prevent travelérs from straying from the highway, aithough there is 
a dangerous 'placé, at somé distance from the highway, which they 
may reàch toy straying." And, further, that, in the détermination of 
the question : às to whether the defect is in such close proximity as 
to make traveling on the highway unsafe, "that proximity must be 
considered with référence to the highway as traveled and used for 
public travel, rather than as loeated"^ citing sevéral cases sustaining 
the nonliability of the town where the dangerous place was from 
20 to 30 feet from the highway. ■ 

If the plaintiff 's testimony were to be accepted as absolutely trae, 
how is it possible under the law to render the défendant city answer- 
able for his injuries? No accident befell him while traveling upon 
the known and sufflciênt public highway. For their own convenience, 
he and his father knowingly departed from the traveled road into the 
bend of the creek, and even then; feut for the backward movement of 
the horse, in which from perversity or mismanagement the horse per- 
sisted until it passed outside of the surveyed limit of 80 feet, the 
misfortune wôuld not hâve corne to the plaintiff. Waiving any ques- 
tion as to theaécountability of plaintiff for either the perversity of the 
horse or the mismanagement of the father in driving, the point where 
the horse and buggy went over the embankment was, as matter of 
law, where thé défendant city Was not required to erect and maintain 
a barrier tb prevent an accident in no way connected with its estab- 
lishment and maintenance of a public traveled highway at least 30 
feet therefrom. • It is only in casés where, by reason of the proximity 
to the traveled highway of some such précipice or dangerous pitfall, 
that a person while traveling on -thé improved and used portion of the 
road is exposed to accident, that it becomes a question of fact for thé 
détermination of a jury as to whether the traveled highway ran so near 
to such point of danger as to leave it in doubt ambng reasonable men 
whether it would hâve been prudent and careful for the city to hâve 
erected : sonte suitable protection to travelérs^ 

In any aspect of the case, admissible under this évidence, the court 
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should hâve given the instruction set out in the foregoing part of this 
opinion, to the effect that, if the point where the accident occurred 
was 30 feet from the traveled, graveled portion of the highway, the 
jury should return a verdict for the défendant. The judgment of the 
circuit court is therefore reversed, and the cause remanded for further 
proceedings in conformity with this opinion. 



In re LEUNG. 
(Circuit Court of Appeals, Second Circuit April T, 189a) 

No. 94. 

Chinese Exclusion— Laborebs. 

A Chinaman, whose chief occupation -was that of a laundryman, but wno 
was an active, voluntary, unpaid teacher in a Sunday school, and actively 
conversed with his countrymen upon religious subjects, is a laborer, and not 
a Christian missionary, within the meaning of the règistration and déporta- 
tion acts of 1892 and 1893. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Wm. C. Beecher, for appellant. 
Max J. Kohler, Asst. U. S. Atty. 

Before WALLACE and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. The légal questions upon this appeal 
are the same which hâve already been considered at this term in 
Li Sing's Case, 86 Ped. 896, except that the relator introduced 
two crédible witnesses, who were not Chinese, and who testified 
to a certain extent in his behalf. In f act, the entire testimony was 
introduced by him. Charles H. Leung, the relator, came from China 
to the United States about 15 years ago. In July, 1896, he returned 
to China, and came back to this country in January, 1897. On May 
2, 1896, he received a certiflcate similar to that of Li Sing's, and 
which stated his business to be that of a missionary. This certifl- 
cate was exhibited to the collecter of customs at Malone, N. Y., and 
was canceled on January 14, 1897. Upon the affldavit of Inspecter 
Scharf, asserting that Leung was unlawfully within the United 
States, and within the Southern district of New York, he was ar- 
rested and brought before John A. S^iields, Esq., United States com- 
missioner. Upon this examination the relator offered évidence to 
show that before he returned to China, and in China, and af^er 
his return to the United States, his business was that of a Christian 
missionary among his countrymen. The commissioner found that 
his occupation, in fact, during his résidence in this country, was 
that of a laundryman. If a review of the commissioner's décision 
upon this question of fact could properly be had upon a writ of 
habeas corpus, we should find that the theory of the relator in 
regard to his occupation was not sustained by the testimony. He 
was an active, voluntary, unpaid teacher in a Sunday school, and 
he actively conversed with his countrymen upon religious subjects; 
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but his business and his chièf occupation was that of a, laundryman, 
during his entire résidence in this country. The question of a stat- 
utory law which is attempted to be raiseâ — that, if a Chinaman is a 
missionary, he cannot properly be styled a "laborer" — does not ex- 
ist. The commissioner's conclusion that he never was, in any 
proper sensé of the word, a missionary, is fully justified by the tes- 
timony which the relator introduced. The order of the circuit 
court is afflrmed. 



UNITED STATES V. JOHN KELSO CO. . 

(District Court, N. D. Califqrnia. April 11, 1898.) 

No. 3,461. 

i. -Crimiitàl Law— Corpobations— Eight-Houb Law. 

À corporation rnay be guilty of a crime when the only intention required 
is an intention to do the prohibited act; therefore a corporation may be sub- 
ject to fine for violating the eight-hour law (Act Aug. 1, 1892). 
2. Samb— Procbss. 

A, court having jurisdiction of a particular crime, may, when that crime 
is committed by a corporation, obrain jurisdiction over it, in the absence of 
statutory provision, by any appropriate writ for that purpose. 

8. Same — Summons. 

Jurisdiction over a corporation, in a criminal proceeding to punish it for 
violating the fédéral eight-hour law, may be obtained, in California, by 
serving a summôns upon its président, In the gênerai form prescribed by Pen. 
Code Cal. i 1390. 

Samuel Knight, Asst. U. S. Atty. 

E. Percy Wright and Edwin L. Porster, for défendant. 

DE HAVEH, District Judge. On October 9, 1897, there was flled 
in this court by the United States district attorney for this district, 
an information eharging the défendant, a corporation, with the viola- 
tion of "An act relating to the limitation of the hours of daily service 
of laborers and mechanics employed upon the public works of the 
United States and of the District of Columbia," approved August 1, 
1892 (2 Supp. Rev. St. p. 62). Upon the flling of this information, 
the court, upon motion of the district attorney, directed that a sum- 
mons in the gênerai form prescribed by section 1390 of the Pénal 
Code of this state, be served upon said corporation, and accordingly on 
said date a sumïnons was issued, directing the défendant to appear be- 
fore the judge of said court in the court room of the United States dis- 
trict court for this district on the,21st day of October, 1897, to answer 
the charge contained in tbe information. The summons stated gen- 
erally the nature of the charge, and for a more complète statement of 
such offense referred to the information on file. On the day named 
in said summons for its appearance, the défendant corporation ap- 
peared specially by its attorney, and moved to quash the summons, and 
to set aside the service thereof, upon grounds hereinafter stated. Up- 
on the argument 1 bf this motion, it was clainled in behalf of the défend- 
ant : First, that the act of congress above referred to does not apply 
to corporations, because the intention is a necessary élément of the 
crime therein defined, and a corporation as such is incapable of enter- 
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taining a criminal intention; second, that, conceding that a corporation 
may be guilty of a violation of said act, congress has provided no mode 
for obtaining jurisdiction of a corporation in a criminal proceeding, and 
for that reason the summons issued by the court was unauthorized by 
law, and its service a nullity. It will be seen that the flrst objection 
goes directly to the sufficiency of the information, and présents pre- 
cisely the same question as would a gênerai demurrer, attacking the 
information on the ground of an alleged failure to charge the défendant 
with the commission of a public offense. This objection is one which 
would not ordinarily be considered upon a motion like that now bef ore 
the court, when the party making the objection refuses to acknowledge 
the jurisdiction of the court, or to make any other than a spécial ap- 
pearance for the purpose of attacking its jurisdiction ; but, in view of 
the conclusion which I hâve reached upon the second point urged by 
the défendant, it becomes necessary for me to détermine whether the 
act of congress above referred to is applicable to a corporation, and 
whether a corporation can be guilty of the crime of violating the pro- 
visions of said act. Section 1 of that act makes it unlawful for a con- 
tracter or subcontractor upon any of the public works of the United 
States, whose duty it shall be to employ, direct, or control the 
services of laborers or mechanics upon such public works, "to re- 
quire or permit any such laborer or mechanic to work more than 
eight hours in any calendar day except in case of extraordinary emer- 
gency." And section 2 of the act provides "that • * » any 
contractor whose duty it shall be to employ, direct, or control any 
laborer or mechanic employed upon any public works of the United 
States * * * who shall intentionally violate any provision of 
this act, shall be deemed guilty of a misdemeanor, and for each 
and every offense shall upon conviction be punished by a fine not 
to exceed one thousand dollars or by imprisonment for not more 
than six months, or by both such fine and imprisonment, in the 
discrétion of the court having jurisdiction thereof." It will be ob- 
served that by the express language of this statute there must be an 
intentional violation of its provisions, in order to constitute the offense 
which the statute deflnes. In view of this express déclaration, it is 
claimed in behalf of défendant that the act is not applicable to corpo- 
rations, because it is not possible for a corporation to commit the crime 
desciïbed in the statute. The argument advanced to sustain this 
position is, in substance, this: That a corporation is only an artificial 
création, without animate body or mind, and therefore, from its very 
nature, incapable of entertaining the spécifie intention which, by the 
statute, is made an essential élément of the crime therein defined. 
The case of State v. Great Works M. & M. Co., 20 Me. 41, supports 
the proposition that a corporation is not amenable to prosecution for 
a positive act of misfeasance, involving a spécifie intention to do an 
unlawfnl act, and it must be conceded there are to be found dicta in 
many other cases to the same effect. In a gênerai sensé, it may be said 
that no crime can be committed without a joint opération of act and 
intention. In many crimes, however, the only intention required is 
an intention to do the prohibited act, — that is to say. the crime is 
complète when the prohibited act has been intentionally done; and 
8GF.— 20 
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the more récent and better considèred cases hold that a corporation 
may be charged with an offense- which only involves this kind of inten- 
tion, and may be properly cônvieted when, in its corporate capaeity, 
and by direction of those controlling its corporate action, it does the 
prohibited act. In such a case the intention of its directoi"S that the 
prohibited act should be done is imputed to the corporation itself. 
State v. Morris E. R. Co., 23 N. J. Law, 360; Reg. v. Great North of 
England Ey. Go., 58 E. C. L. 315; Corn, v. Proprietors of New Bedford 
Bridge, 2 Gray, 339. See, also, State v. Baltimore & O. R. Co., 15 W. 
Va. 380. That a corporation may bè liable civilly for that class of 
torts in winch a spécifie malicious intention is an essential élément is 
not disputed at this day. Thus an action for malicious prosecution 
will lie against a bankinar corporation. Reed v. Bank, 130 Mass. 434; 
Goodspeed v. Bank, 22 Conn. 530. An action will lie also against a 
corporation for a malicious libel. Railroâd Co. v. Quigley, 21 How. 
202; Maynard t. Insurance Co., 34 Cal: 48. The opinion in the latter 
case, delivered by Currey, C. J., is an able exposition of the law relat- 
ing to the liability of corporations for malicious libel, and in the 
course of which that learned judge, in answer to the contention that 
corporations are mère légal entities existing only in abstract con- 
templation, utterly incapable of malevolence, and without power to 
will good or evil, said : 

"The directors are the chosen représentatives of the corporation, and «wisti- 
tute, as already observed, to ail purposes of dealing with others, the corporation. 
What they do within the scope of thé objects and purposes of the corporation, 
the corporation does. If they do any injury to another, even though it neces- 
sarily involves in its commission a malicious intent, the corporation must be 
deemed by imputation to be guilty of the wrong, and answerable for it, as an 
individual would be in suçh case." 

The rules of évidence in relation to the manner of proving the 
fact of intention are necessarily the same in a criminal as in a 
civil case, and the same évidence which in a civil case would be 
sufficient to prove a spécifie or malicious intention upon the part 
of a corporation défendant would be sufficient to show a like inten- 
tion upon the part of a corporation charged criminally with the 
doing of an act prohibited by thé law. Of course, there are certain 
crimes of which a corporation cannot be guilty; as, for instance, 
bigamy, perjury, râpe, murder, and other offenses, which will readily 
suggest themselves to the mind. Crimes like thèse just mentioned 
can only be committed by natural persons, and statutes in relation 
thereto are for this reason never construed as referring to corpora- 
tions; but when a statute in gênerai terms prohibits the doing of an 
act which can be performed by a corporation, and does not expressly 
exempt corporations from its provisions, there is no reason why such 
statute should be construed as not applying to them, when the punish- 
ment provided for its infraction is one that can be inflicted upon a 
corporation,^-as, for instance, a fine. In the act of congress now 
under considération it is made an offense for any contractor or sub- 
contractor whose duty it shall be to employ, direct, or control any 
laborer emplbyed upon any of the public works of the United States, 
to réquire or permit such laborer to work more than eight hours in any 
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calendar day. A corporation may be a contracter or subcontractor in 
carrying on public works of the United States, and as such it has the 
power or capacity to violate this provision of the law. Corporations 
are, theref ore, within the letter, and, as it is as much against the policy 
of the law for a corporation to violate thèse provisions as for a natural 
person so to do, they are also within the spirit of this statute ; and no 
reason is perceived why a corporation which does the prohibited act 
should be exempt from the punishment prescribed therefor. If 
the law should receive the construction contended for by the 
défendant, the resuit would be that a corporation, in contracting 
for the doing of any public work, would be given a privilège denied 
to a natural person. Such an intention should not be imputed to con- 
gress, unless its language will admit of no other interprétation. 

2. The second ground upon which the défendant bases its motion 
to quash the summons issued in this proceeding, namely, that con- 
gress has made no spécifie provision for the issuance of such a sum- 
mons in a proceeding like this, will now be examined. Section 1014 
of the Revisèd Statutes of the United States provides that offenders 
against the laws of the United States may be arrested, and impris- 
oned, or bailed, as the case may be, for trial, and agreeably to the 
usual mode of process against offenders in such state. I agrée 
with counsel for the défendant that this section relates only to 
natural persons, but it does not folio w from this that the summons 
issued in this case, and served upon the défendant, is without au- 
thority of law, and therefore void. That the court has jurisdiction 
to try ail offenses arising under the act of congress upon which this 
information is based is certain, and that a corporation may be 
guilty of the commission of such an offense we hâve already seen ; 
but no court has jurisdiction to proceed in a criminal trial until it 
has first obtained jurisdiction over the person of the défendant. In 
the case of a natural person, this jurisdiction is obtained by arrest, 
and spécifie provision is made for such proceeding in section 1014, 
before referred to; and, in the absence of any statutory provision for 
obtaining jurisdiction over a corporation défendant, the court may re- 
sort to any appropriate means for that purpose. The court having gên- 
erai jurisdiction to try the défendant for its alleged violation of the law 
under considération may, as a necessary incident to such jurisdiction, 
issue any appropriate writ for the purpose of bringing the défendant 
before it to answer such charge. In the case of People v. Jordan, 65 
Cal. 644, 4 Pac. 683, it was said, after referring to the fact that the 
suprême court of the state has appellate jurisdiction in certain 
cases, and that under the constitution such court is expressly au- 
thorized to issue ail writs necessary for the complète exercise of 
its jurisdiction : 

"The; power to issue the writs specified, or any other writ, in a case where 
lt may be necessary or proper to resort to It to secure the complète exercise of 
the appellate jurisdiction of the court, would exist had the constitution been 
silent on the subject. It may be conceded for our présent purposes that, where 
machinery has been supplied for the employment of its jurisdiction by législa- 
tive enactment, such machinery must be adopted or accepted by the court. But 
when a certain jurisdiction has been conferred on this or any court, lt ls the 
duty of the court to exercise lt; a duty of which lt is not relieved by the f allure 
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of the législature to provide a mode for its exercise. * * * The power of 
courts to establlsh a System of procédure by means of which parties may seek 
the exercise of their jurisdiction, at least whén a System has not been estab- 
lished by législative authority, is inhérent." ' 

And in the case of Kiggs v. Johnson Co., 6 Wall. 166, it was held 
by the suprême court of the United States that a court which has 
jurisdiction to render a particular judgment has also authority to 
issue the proper process for its enforcement; the court saying: 

"Jurisdiction 1s deflned to be the power to hear and détermine the subject- 
matter in controversy in the suit before the court, and the rule is universal that, 
if the power is conferred to render the judgment or enter the deeree, it also in- 
cludes the power to issue proper process to enforce such judgment or deeree." 

It is believed that the doctrine of the two cases just cited in rela- 
tion to the inhérent powers of courts in the exercise of théir admit- 
ted jurisdiction is undisputed, and the principle is simply recognized 
and declared in section 716 of the Revised Statutes of the United 
States, which reads as follows: 

"The suprême court and the circuit and district courts shall hâve power to issue 
writs of scire facias. They shall also hâve power to issue ail writs not spe- 
cifically provided for by statute, which may be necessary for the exercise of 
their respective jurisdiction, and agreeable to the usages and principles of law." 

It was necessary in the pending case that jurisdiction over the 
défendant should be acquired, and, as congress has made no spécifie 
provision as to the manner in which this should be done, the court 
had the right to resort to any appropriate method for that purpose. 
The course adopted by the court was to follow the practice prescribed 
by the Pénal Code of this state, and there was served upon its prési- 
dent a summons, giving full information of the offense chargea against 
the défendant corporation, and naming the day for the défendant to 
appear in court, and answer such charge. This is the usual mode 
in which notice is given to a corporation of the pendency of any 
action against it in a court, and it is certainly conformable to nat- 
ural justice, as it affords to the défendant full opportunity to interpose 
any défense which it may désire to make. The défendant has thus 
been properly notified of the offense chargea against it, and when and 
where it is required to appear and make its défense, and this is ail that 
is required to give the court jurisdiction to proceed with the trial of the 
case. Thé motion of the défendant will be denied. 



UNITED STATES v. REED. 
(Circuit Court, S. D. New York. May 25, 1897.) 

1. Protection of Seamen — Unsuitable Pood — Penalty — Evidence. 

In order to justify a conviction under Kev. St. § 5347, imposing a penalty 
upon the master or other offleer of a vessel who withholds suitable food and 
nourishment f rom the crew, each of the statutory éléments of lack of a 
suitable food supply, absence of justifiable cause, and the présence of malice, 
hatred or revenge, must be found beyond a reasonable doubt. 

2. Samb — Scurvy — Evidence. 

Where there ls évidence that every one of a crew was afflictéd with scurvy, 
of which sôveral died, and that theordinary cause of that disease ls lack of 
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guttable f ood, the jury are justified, unless some other cause ls shown, In 
flnding that there was such lack of suitable food. 

& Same— Provisioning op Vessel. 

Every master, when sailing to or from a foreign port, la bound to see 
before he sets sail that bis vessel is properly provisioned, ineluding a surplus 
to meet ail reasonable ccntingeneies of the seas, and if, in conséquence of an 
omission to do so, there is a short allowance, the withholding of suitable food 
is not justifiable. 

4. Same— Change in Voyage. 

If, during a voyage, a master meets with difuculty at sea, It ls his duty 
before changing his voyage for a much longer one, to exercise exactly the 
same care as when first setting sail, to see that he ls properly provisioned 
for the change of course, and to provision his vessel by any practicable 
methods the circumstances reasonably admit. 

8. Criminal Law — Malice Defined. 

Malice consists in one's willful doing of an act, or willful neglect of a 
known obligation, which he knows is liable to injure another, regardless of 
the conséquences, and a malignant spirit or a spécifie intention to hurt a par- 
ticular indlvidual or crew is not an essential élément. 

i. Protection of Sbamen— Insofficient Food— Négligence. 

Under section 5347, the captain is not to be condemned for any mère error 
of judgment, or for mère négligence, standing alone. 

This was an indictment, under Rev. St. § 5347, against Edward W. 
Reed, master of the Amerioan vessel T. F. Oakes, for withholding suit- 
able food and nourishment from members of the crew. 

Wallace Macfarlane, U. S. Atty., Jason Hinman, Asst. U. S. Atty., 
and Max J. Kohler, Asst. U. S. Atty. 
Abram J. Rose and David McClure, for défendant 

BROWN, District Judge. Gentlemen of the Jury : Most civilized 
governments hâve found it necessary to pass statutes for the protec- 
tion of seamen. As a class they hâve been found to be persons who 
need spécial statutory protection. They are improvident for the most 
part and hâve very little learning. They go hither and thither over 
the world with little except the statutes and the kindness of their 
masters, when they do hâve kind masters, to give them their rights. 
Universally, the law bas made the master a monarch upon the ship. 
His authority is absolute. That is a necessity of navigation. At 
times it has been found to lead to such lack of considération on the 
part of masters, or of owners, that the seamen suff er in their just 
right to humane treatinent. Therefore statutory enactments hâve 
been found necessary to protect them. Our own government has re- 
peatedly passed statutes for this purpose from the time of its organiza- 
tion. 

The disease of scurvy was formerly much more prévalent than now. 
Latterly, as you know by this testimony, it is infrequent. The pro- 
visions of our own law were enacted the better to prevent that disease 
and dreadful scourge upon long voyages. The act (Rev. St. § 4511, 
and schedule following Rev. St. § 4612), which has been mentioned 
to you, was passed, I think, ûrst in 1872. It provided specifically 
for the kinds of food, and a certain variety of food, which should 
be furnished, and which it was believed, if furnished in suffleient 
quantities, would be a guaranty against this disorder. The fact that 
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in later years this disorder has been so infrequent is proof of the 
wisdom of tlie provision, and of the good resulting from the observ- 
ance of the law. Besides this statute there is a much older one 
(Eev. St. § 5347), the one under which this indictment is framed, 
which provided in 1835 that if the master, or any other officer of an 
American vessel, should through malice, hatred or revenge, and with- 
out justifiable cause, withhold from the crew suitable food and 
nourishment or inflict upon them cruel or unusual punishment, he 
should be subjected to a penalty. 

This indictment charges that the défendant did withhold suitable 
food and nourishment, maliciously and without justifiable cause. 
You are to détermine this case upon the évidence before you, and upon 
no other considérations. The three main éléments which enter into 
it and which you will be caJled upon tq find, you will observe, are, 
first, whether there was a lack of suitable food supply; second, if 
you find that there was, then, whether this was withheld without justi- 
fiable cause; and finally, if so, whether this was done from malice, 
hatred or revenge. There is no évidence hère that there was any 
hatred or revenge on the part of this master towards any individual 
of the crew, or towards the whole of the crew, and the indictment 
does not so charge; but the indictment does charge that it was from 
malice, and that is one of the three necessary ingrédients which you 
must find. In order to convict this défendant you hâve to find that 
éach of thèse three éléments existed in this case, and beyond a rea- 
sonable doubt. If you find beyond a reasonable doubt that theré 
was a lack of proper food, that it was withheld from the crew without 
justifiable cause, and from malice, then it is your duty to find for the 
government, and to find the défendant guilty. Nor should you hâve 
any hésitation in rendering that verdict, providing you are satisfied 
beyond a reasonable doubt that thèse facts are true; not only from a 
regard to the law itself, but certainly and surely from a regard for 
that protection to the lives and healtït of seamen, which the law was 
designed to secure, and which humanity itself demanda. 

If there was unreasonable and unjustifiable treatment, a withholding 
of proper nourishment, without justifiable cause, and if this was done 
maliciously, by every considération of humanity and reason, you must 
say so by your verdict ; but you should be satisfied of it beyond a rea- 
sonable doubt. That is a question for you to détermine, honestly and 
truly, in view of this évidence. 

Now, as regards the lack of proper food, the conclusive évidence 
upon which the government relies is the resuit. They say to you 
that hère is a most extraordinary resuit, a resuit which cannot be 
accounted for in any other way; a disorder, a disease, produced by 
such lack of food and by nothing else ; and they say that thèse four 
cases which tegulted in death, and other cases of sickness of the sea- 
men, were ail 'cases of scurvy. I say four deaths. I do not say ail 
the deaths wère from this cause ; because it is admitted that the death 
of the first officer was from some other cause. Now, it is for you to 
say whether you are satisfied, beyond à reasonable doubt, that there 
was a most, unusual prevalence of scurvy among the seamen upon 
this ship. There is no médical testimony ôpposed to that which th& 



UNITED STATES V. REED. 311 

government has introduced from the hospital, that of the persons who 
received the men and examined them, who saw the disorder of the 
men, and who say their disorder was scurvy, and who say that the 
symptoms of the four seamen who died, were the symptoms of that 
disease also. It is contended that every one of the seamen, every man 
on the ship who did not eat in the cabin, had scurvy. Those cases 
that were milder were like the last witness, Reagan, who says that he 
did not hâve swelling of the gums: that he had no trouble with the 
mouth, but that the trouble began with his feet. That is the saine 
way in which the other seamen said their trouble began. His case 
seems to hâve been quite light; he proeured some asparagus water, and 
about that time, or soon after, the Kasbeck was hailed and furnished 
the ship with provisions. 

Now, the government relies upon this remarkable fact, that out of 
a dozen or more seamen, every one who was in the forecastle, and even 
those two that were aft but not in the cabin, had very marked symp- 
toms of scurvy, or the beginnings of it. If you are satisfled from the 
évidence that this is true, and there seems to be little to contradict it, 
you will find that there was some adéquate cause ; and unless you can 
find in the évidence some other cause for the prevalance of the disorder, 
you would naturally attribute it to the cause that has been assigned, 
and which has been proved to be the ordinary cause of that disorder, 
namely, the Iack of a proper variety of food, and particularly of 
vegetable food. 

If you find that that was the fact, and that hère was scurvy pro- 
duced by a lack of vegetable food, your next inquiry will be whether 
the vegetable food was withheld without justifiable cause. What 
is justifiable cause? It might be from some unexpected contingency, 
or situation that deprives the master, or the owner, or the officer 
who may be in command, of the power to supply the necessary 
food. If a vessel sails on her voyage, well provisioned, with ail that 
is required, and by stress of weather she is detained long beyond the 
usual passage, and there are no ports where any food can be proeured, 
so that the allowance must be shortened in order to enable the vessel 
to reach a port, it is very plain that the shortening of the allowance is 
necessary, and the crew are therefore put on what is termed a short 
allowance, that is, shorter than is prescribed. That is a justifiable 
cause. Under those circumstances, the necessary food may be les- 
sened, and there is no criminality in that, because it is justifiable. 

But every master when sailing to or from a foreign port is bound 
to see before he sets sail that his vessel is properly provisioned for 
the intended voyage. By "properly provisioned" is not meant a bare 
sufficiency for a quick passage. He is bound to make reasonable 
provision for what is liable to happen upon the seas, though it be 
unexpected. He is bound to provide for such storms, such delays, 
such calms as often happen, which may prolong a voyage. Those 
are among the ordinary contingencies of the sea. The captain is 
bound to provide a reasonable surplus, a reasonable margin for ail 
known contingencies of the sea; and if he sails without doing so, and 
in conséquence of not having made such provision there is a short 
allowance, the withholding is not justifiable, because he ought ta 
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bave seen that the vessel was supplied with proper provisiona This 
is a sufficient illustration, I think, to distinguish between what may 
be called a justifiable cause, and one tbat is not justifiable. 

The third élément is tbat of malice. By "malice" is not necessarily 
meant in the law a malignant spirit, a malignant intention to produce 
a particular evil. If a man intentionally does a wrongful act, an act 
which be knows is likely to injure another, that in law is malice; it 
is the willful purpose, the willful doing of an act which he knows is 
liable to injure another, regardless pf the conséquences. That is 
malice, although the man may not bave had a spécifie intention to 
hurt a particular individual, or crew. So, if a man willfully neglects 
a known obligation, with the same reckless disregard of the consé- 
quences, that is malicious conduct in the sensé of the law. 

Now, your inquiry on that branch of the case will be whether, if 
you find that there was a lack of food, there was any sufficient cause 
for it, and whether the master did hère deliberately and willfully neg- 
lect his duty, knowing what was likely to happen and the probable 
conséquences. What was the duty of the master of this ship in 
regard to provisions? It was, first, to obey the statute. He was 
bound, first, to hâve such articles on board as the statute required and 
a sufficiency of them for the voyage, or those substitutes which the 
statute provides. He was bound to provision the ship, as I said 
before, sufficiently, with a reasonable margin that would satisfy the 
judgment of any reasonable man who knew the contingencies, or the 
liabilities of delay, in the course of a long sea voyage. 

In the next place, if a master meets with difficulty, with trouble 
at sea, if he is blown out of his course, as was testified to in this case, 
it is his duty before changing his route for a very much longer one, 
to exercise exactly the same care to see that he is properly provisioned 
for the new voyage, as for the former route ; and to provision his 
vessel by any practical methods that the circumstances reasonably 
admit. He is not bound to do an unreasonable thing; he is bound to 
do whatever is reasonable, in view of the evil conséquences that may 
arise by reason of any neglect of duty. He has no right to jeopardize 
the health or lives of his crew by saying, "I will take the risk of so 
and so," and not provide properly and reasonably for the voyage. 

Therefore I say in regard to the provisioning of this vessel, if soon 
after the beginning of her voyage from Hong Kong, by reason of 
storms in the China Sea it became a subject for the master to détermine 
whether he should change his course or not, it was evidently his duty 
to consider the question of the provisions of the ship, just as much as 
it was his duty to consider that question at Hong Kong before he left 
port; and so at future stages of the voyage, it Was just as much his 
obligation to look out for the proper provisioning of the crew and to 
take such measures as he reasonably could to procure a sufficiency if he 
found that he was short, or was likely to be short. The master in this 
case was a man of expérience. He cannot plead that he did not know 
what effect was likely to be produced by a shortness of provisions. 
The very nature of the duty to supply food for a long voyage, requires 
a master of any knowledge or expérience to make proper provision at 
the start and at subséquent stages of the voyage, as opportunity arises f 
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to make reasonable efforts to supply any deficiency whicli he may find 
to exist. 

Now, that is a question which you must décide wholly. I cannot 
help you there. It is contended on behalf of the government that 
when this change was made, the change from the route by way of 
the Cape of Good Hope to a voyage around Cape Horn, that length- 
ened the voyage in a very substantial degree. The captain himself 
said that it was 5,000 miles more. One of the seamen, I think, put it 
about 7,000 miles more. On running over the map, or the chart, I 
find by a little computation, in a very rapid estimate, that those 
figures are probably not far out of the way. You hâve the means 
before you in the chart itself, if you choose to examine it, and you can 
say pretty nearly what the true différence in the distances is. So far 
as I hâve been able to estimate, I do not perceive that the captain's 
estimate is by any means too small. It is a very substantial length- 
ening of the voyage by taking the route around Cape Horn, whether 
it was six or seven thousand miles further from Hong Kong. Was 
that a reasonable thing for him to do? Was he provisioned for a 
voyage some five or six thousand miles more than he had set out for; 
and when he passed Honolulu, Buenos Ayres and Rio without seeking 
food, was that a reasonable thing to do? Now, the question before 
you is not simply and nakedly whether it was reasonable and proper ; 
but whether, along with the captain's omission to call at any of those 
places, taking the other circumstances into account, there was in 
your judgment such willfulness in omitting to call there, as makes 
it something more than a mère error of judffment, or mère négligence. 

I hâve been requested to charge you, and do charge you, that the 
captain is not to be condemned for any mère error of judgment. He 
is not to be condemned either for mère négligence, if it was nothing 
more than that. He is to be condemned, if you find the other élé- 
ments to exist, for the additioual élément of malice in connection with 
them, in the sensé in which I hâve described it, not as a malignant in- 
tention to do a particular harm to anybody, but in the sensé of a will- 
f ul disregard of what he knew to be his duty. That is ail. If you 
find that he willfully disregarded an obligation which he knew and 
understood, knowing his act was liable to produce injury to the 
crew, that is malice in the sensé of the law. If you find that the 
circumstances when he turned to go around Cape Horn, were such and 
were known to him to be such, that he could not go around Cape 
Horn and reach New York without other provisions, and that he will- 
fully omitted to go back to Hong Kong, or willfully omitted to go 
into Honolulu, or Buenos Ayres, or Rio. because he preferred to take 
the conséquences of keeping right on till he reached New York, that 
constitutes malice. It is for you to say upon ail thèse circumstances, 
upon the condition of the men, upon the applications that the men 
swore they made to him to be put upon the government allowance, 
and what you find upon the évidence must hâve been the condi- 
tion of the captain, — whether his conduct in thèse particulars was 
a deliberate and willful violation and known disregard of the rights 
of seamen as to provisions for which the statute provides, or whether 
there was no such willful élément in the case, as I hâve described. 
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' Mr. Rosé: ' Idesire to call your. honor's atte&tiOû to the fact that 
your honor has not charged the requests submitted by us. There are 
a mumber of them there. 

The Court: Some of them I hâve declined, yes. I do not think 
I need to charge ail of them. 1 hâve already said to the jury that 
under the law in this court the wife is not a compétent witness in 
such a case as thia I will say to you, gentlemen, that the fact that 
she does not testify raises no presumption one way or the other; 
you simply disregard it as wholly out of the case. Of course, you will 
judge of the captain's conduct not from what appears after the event, 
but according to the circumstances at the time. I do not see anything 
else. 

Mr. Rose: There is one request with référence to the schedule. 

The Court: I am asked to charge you that the captain was not 
obligea by statute or by law to furnish any vegetable food except 
peas, rice and barley. Those I believe are the three articles that are 
mentioned in the statute. They may be substituted for potatoes. I 
am further asked to charge you that the fact that the captain has no 
pecuniary interest in decreasing the quantitv of food is to be taken 
in considération by the jury. That may be taken by you in considér- 
ation in your délibérations. ■'■,>• 

Mr. Rose: I wish to except to that portion of your honor's charge 
speaking of the scurvy, unless you flnd other causes for it you will 
naturally attribute the lack of sufflcient food as the cause. 

The Court: The stenographer may note what you say. 

Mr. Rose: I except to your honor's refusai to charge as requested, 
a separate exception to each refusai. 

The Court: Yes. 

Mr. Rose: I think your honor has unintentionally omitted to state 
that the burden is upon the government, that there is a presumption 
of innocence on the part of the défendant which has to be overcome, 
and that the défendant is entitled to every reasonable doubt. 

The Court: I stated that àt the outset, I believe, two or three 
times. 

Mr. Rose: The list of the provisions on board at the time the ves- 
sel left Hong Kong although offered in évidence was not read this 
morning. I think the jury should take that with them. 

Defendant's Requests to Charge. 

Défendant is not chargeable for bad judgment. 

Charged. 
If he honestly took the course he did, and believed it to be for the 
best interest of the ship and her crew to corne by the way of the Horn, 
and to eut down the allowance of food, he cannot be convie ted of the 
charges in the indictment. 
Denied. 
If jury find défendant acted without malice. 

Charged. 
He is to be judged not by what may appear now to be wrong, but 
by the situation as it was then presented to him. 
Charged. 
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There is no proof that when he left Hong Kong ne had not suffi- 
cient provisions for the usual voyage on which ne was bound. 
Denied. 
He had the right to change from his course, by the way of the Cape 
of Good Hope, to by the way of the Horn. 
Denied. 
Malice means intentional wrongdoing, from hatred, revenge or a 
désire to injure. 
Denied. 
If défendant deprived the crew of food from good motives, with de- 
sire to husband his resources, the verdict must be, not guilty. 
Denied. 
Malice must be found by the jury on the part of the captain against 
the whole crew or the verdict must be, not guilty. 
Denied. 
The first mate is part of the crew. 

Denied. 
The captain was not obliged by statute or by law to furnish any vege- 
table food except peas, rice and barley. 
Chargea. 
The fact that the captain has no pecuniary interest in decreasing the 
quantity of food is to be taken into considération by the jury. 
Charged. 

The défendant was acquitted. 



CAMPBELL PRINTING-PRESS & MANUFAOTURING CO. V. DUPLEX 

PRINTING-PRESS CO. 

OCircult Court, E. D. Michigan. January 17, 1898.) 

1. Patents— Spécifications. 

Where the spécifications describe the machine with partieularity and détail. 
and the file wrapper, spécification, and drawings contain no suggestion of 
any alternative arrangement of parts, and a studied répétition, to avoid 
conflict with prior constructions, of the phrases "substantially as described," 
etc., is appended to each claim, the patent is limited to the précise construc- 
tion shown. 

S. Same — Pbintinq Presses — Infbingement. 

Where the horizontal stationary type beds of defendant's machine would 
not work in complainant's machine, nor the vertical type beds of the latter 
work in the machine of the former, without reconstruction, such interchange- 
ability or noninterchangeability is an important test in determining the ques- 
tion of infringement. 

S. Same— Equivalents. 

Complainant having made the position of his type beds and other arrange- 
ments relative to the web-feeding mechanism, and impression cylinders an 
essential feature of his press, he must be restricted to that construction, 
unless defendant's horizontal type beds or some other part of his machine 
are mère équivalents, substituted in an arrangement of parts in other re- 
spects a duplication. He cannot hâve the benefit of the doctrine of équiva- 
lents if either more or Iess than his combination is essential to the opération 
of defendant's machine. 
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4. Same— Prescmftions. 

The presumption from the granting of a later patent relatlng to the same 
subject-matter is that there is a substantial différence between the inven- 
tions, and this presumption is fortified by the success of the machines under 
the later patent, and the fact that the machines under the earlier one did 
not meet the requirements of the trade, so that the patent bas remained 
moribund for nearly three-fourths of its tenu. 

5. Same. 

Where the owner of a patent neglects for 10 years to reduce his invention 
to practice, or even to put his conception into a tangible form, it seems to be 
a mère disembodied idea, which, whatever its merit, is not entitled to équita- 
ble aid, or within the spirit of the patent System, which requires diligence 
in giving to the public the beneflt of the improvement. 

6. Same. 

Where other skilled workers in the art, working under the plans and 
spécifications of complainant's daim, could not produce a printing press with 
type beds located as are defendant's type beds, the latter machine is not an 
infringement. 

7. Same. 

The use of the phrases "substantially as described," and "substantially 
as and for the purposes set forth," restricts the invention to the mechanism 
described and designated by référence letters and shown in the drawings. 

8. Same— Construction of Claims, 

While the spécifications may be referred to, to limit the claim, they can 
never be made available to expand it. 

9. Same— Kidder and Stonemetz Patents. 

The Kidder patent, No. 291,521, for a printing machine, and the Stonemetz 
patent, No. 376,053, for a web-printing machine, construed, and held not in- 
fringed. 

This was a suit in equity by the Campbell Printing-Press & Man- ' 
ufacturing Company against the Duplex Printing-Press Company 
for alleged infringement of two patents for improvements in print- 
ing presses. 

Louis W. Southgate and Geo. H. Lothrop, for complainant. 
T. H. Alexander, Arthur E. Dowell, and Dallas Boudeman, for de- 
fendant. 

SWAN, District Judge. Complainant is owner of letters patent 
No. 291,521, granted January 8, 1884, to Wellington P. Kidder, for 
a printing machine, and No. 376,053, granted January 3, 1888, to 
John H. Stonemetz, for a web-printing machine. Its bill charges 
the défendant with infringement of both said patents by the manu- 
facture and sale of a certain web-printing machine. 

In January, 1895, a preliminary injunction was granted by this 
court against the défendant, restraining it from the manufacture and 
sale of the alleged infringing machine until the further order of the 
court, but directing that the injunction be stayed pending an appeal 
to the circuit court of appeals, so far as the same would affect the mak- 
ing, shipping, or selling of certain completed and uncompleted ma- 
chines in defendant's possession upon the défendant filing a bond in 
the pénal snm of $7,000 to answer to the complainant for any damages 
or profits accruing by reason of the making or sale of said machines 
thon completed or in course of construction. This injunction was 
granted ont of déférence to the décision of the late Judge Carpenter, 
in a suit brought July 11, 1892, by the complainant against Marden 
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& Rowell in the circuit court of the United States for the district of 
Massachusetts, wherein the validity of certain claims of the Kidder 
and Stonemetz patents was passed upon, and a preliminary injunction 
awarded against the défendants. An appeal was taken from the in- 
junction order, which forbade the further use of the alleged infringing 
machine. Pending this appeal the suit was compromised by com- 
plainant and Marden & Rowell, and for that reason the appeal was 
dismissed, as there no longer existed any real controversy. While this 
appeal was pending Judge Carpenter entered a final decree for com- 
plainant, from which the défendant appealed. The circuit court of 
appeals of the Second circuit vacated the final decree made by Judge 
Carpenter, thereby depriving it of ail effect as an adjudication upon 
the validity of the patents involved and the question of infringement 
thereof by the défendant. A supplemental bill filed before this last 
décision of the court of appeals has been voluntarily dismissed by the 
complainant because of that décision. The défendant admits that it 
sold, prior to July 11, 1892, the machine passed upon by Judge Car- 
penter in the suit against Marden & Rowell in Massachusetts, and 
that, after it was notified of complainant's claim that defendant's 
machine was an infringement of the Kidder and Stonemetz patents, 
défendant has continued to make and sell printing presses substan- 
tially like that it made and sold to Marden & Rowell. Complainant 
purchased the Kidder patent May 31, 1892, and the Stonemetz patent 
June 25, 1892, a few weeks before the suit brought in Massachusetts. 
In addition to the letters patent put in évidence in the Massachusetts 
case, the record in this case contains three foreign patents, — the Sene- 
felder English patent of 1891, the Baummayer French patent of 1845, 
and the Tannahill English patent of 1854, which were presented to the 
court, and were to some extent considered by the circuit court of ap- 
peals upon the appeal by défendant from the order of this court grant- 
ing a preliminary injunction. In passing upon the propriety of that 
order the court of appeals said: 

"We are to consider the correctness of the order from the same stand- 
point as that occupied by the court granting it, and if we find, after a consid- 
ération of the questions presented to that court for its action, that its légal dis- 
crétion to grant or withhold the order was not improvidently exercised, we should 
not disturb its action. The judgment of the circuit court of Massachusetts 
is entitled to the same considération in this court, as a reason for granting a 
preliminary injunction, as it had in the court below. * * * TJpon a final 
hearing upon the merits, it would be différent; for then considérations of comity 
might properly hâve weight with the court below, which we should not hesi- 
tate as an appellate court to disregard in finally settling the rights of the par- 
ties." 16 0. C. A. 220, 69 Fed. 252. 

Again (page 225, 16 C. C. A., and page 255, 69 Fed.), Judge Taft says: 

"We do not think, therefore, that on a hearing for a preliminary injunction 
the fact that the Massachusetts court did not hâve before lt the Tannahill patent 
ought to affect materially its decree as a basis for preserving the status quo 
pending the hearing in thé court below" — 

And held that an adjudication of another circuit court, finâing the 
validity of a patent and its infringement, is a sufficient ground, not 
only in the circuit court for an order granting a preliminary injunc- 
tion, but also in the appellate court for affirming such order. 
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Again (page 226, 16 G. C. A., and page 256, 69 Fed.), Judge Taft says: 

"We reach this conclusion without any intention of foreclosing the action of 
the court below or of this court upon any of the points so mooted when the 
case cornes on for final hearing." 

In view of thèse limitations put by the appellate court upon the 
effect to be given to its decrée affirming the injunction order of the cir- 
cuit court, and in view of the fact that the décision of Judge Carpen- 
ter was vacated and has ceased to be res adjudicata of the matters in 
controversy upon which he passed, this court is not only at liberty to 
pass upon the validity of the patents sued upon and the question of in- 
fringement, but is required to décide thèse issues upon its own views 
of the merits of the controversy, untrammeled by any expressions 
arguendo of the circuit court of appeals of this circuit 

The Kidder Patent. 

This patent was issued January 8, 1884, in this country, and letters 
patent granted in England for the same invention for the term of 14 
years on the lOth of October, 1882, and therefore, under section 4887 
of the Eevised Statutes, the term of the patent expired hère October 
10, 1896. The claims chargea to be infringed by the défendant are 
Nos. 1, 2, and 7. Thèse are, respectively, as follows: 

"(1) In combination with a stationary bed and an impression cylinder travel- 
ing over it, guides for the web, one at each side of the impression cylinder, and 
a feeding device which feeds the proper length of web while the impression is 
thrown off, ail substantially as described. 

"(2) In combination, two stationary beds, two traveling impression cylinders, 
and a feeding mechanism, substantially as described, combined together and with 
suitable guides, substantially as described, and operating to print both sides of a 
web, as set forth. 

"(7) The web perfecting press above described, consisting of the two station- 
ary beds, the two traversing impression cylinders, the two sets of inking ap- 
paratus, the web-guiding mechanism, substantially as described, and the inter- 
mittently operating web-feeding mechanism, substantially as described, ail oper- 
ating together substantially as described." 

The proofs show without contradiction that prior to the commence- 
ment of this suit but two presses were made under the Kidder patent 
and that only one of thèse was sold or used; that the utmost capacity 
of that press was 1,200 sheetg per hour; that the press could not be 
operated with the type beds in horizontal position, or without the 
throw-off attachment to prevent the contact of thé web with the type 
bed on the return movemeht of the impression cylinder; that running 
the press at a gréa ter speed than 1,200 sbeets per hour would break 
the web ; that the two type beds are set between two upright frames ; 
and that, if horizontally placed, would présent one form upside down, 
and it would be impossible to boit the plates on the bed, and the type 
would fall outof the upperform. : The 'defendant's press is capable 
of running off from 3,500 to 4,000 sheets per hour. This, of itself, 
tends to show patentable invention over the Kidder press. Ballard v. 
McCluskey, 5.8,,Pe,d.^80^882. 

Kidder's was in no sensé a primary inVention. Its every élément 
wàs old, and selected from prior patents and machines well known to 
the trade. His patent does not disclose a single original device which 
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enters into its combînations. From his file wrapper it appears that 
he laid claim to parts of his machine, but thèse were rejected by the 
patent office, and ne submitted to its action; that his original flrst 
daim for an improved method of presenting the web to the form or 
impression cylinder was twice rejected, as anticipated by Cummings' 
patent of October 22, 1868, and this he also accepted as final. His 
original claims 2, 3, and 11 met the same fate for the same reason. 
Claim 2 of his original application read thus : 

"(2) In combination with a form and impression cylinder, guides for the web, 
one at eacb sidé of the impression cylinder, and a feeding device which feeds 
the proper length of web, while the impression is thrown off, ail substantially 
as described." 

This, on the requirenient of the patent office, he amended by substi- 
tuting for the word "form" the words "stationary bed," and after the 
word "cylinder" the words "traveling over it," to avoid the Cummings 
patent, in which the cylinder is stationary and the platen is recipro- 
cated; but this reyersal of parts is not invention. Many v. Jagger, 
1 Blatchf. 387, Fed. Cas. No. 9,055; Hartshorn v. Barrel Co., 119 
U. S. 664, 675, 7 Sup. Ût. 421; Factory v. Warner, 1 Blatchf. 278, Fed. 
Cas. No. 1,521. 

With this amendment his original second claim became claim 1 of 
the patent as issued. A corresponding change was made in his 
original claim 3, by substituting for the word "form" the words "two 
stationary beds," and adding before "impression" the word "traveling," 
after which that claim became the présent claim 2 of his patent, which 
is also qualified by the phrases "ail substantially as described" and "as 
set forth," qualifying the words "operating to print" in the fourth line 
of claim 2 of the patent. His drawings and spécification describe 
only a press having vertical and parallel stationary beds, between 
which the impression cylinders travel up and down. There is not a 
word in his spécification or a line in his drawings that suggests any 
other position than the vertical for the type bed, whether one or two 
type beds are used. Figs. 3 and 4 of his drawings are simply illustra- 
tions of what he calls "this main feature of my invention, where only 
one form is used, instead of two f orms, as in my perfecting press" ; the 
word "form" being used as a synonym for "type bed." "This main fea- 
ture" of his invention, so called, is the présentation of the web to re- 
ceive the impression and the delivery of the printed sheet, the claim 
for which was rejected by the patent office. Figs. 5 and 6 he de- 
scribes as "side élévations showing the impression cylinders in position 
to begin the impression stroke," and as "showing the opposite side and 
the impression cylinders after the impression stroke." In the first 
paragraph of page 1 of his patent he claims to hâve "invented certain 
improvements in printing machines, of which the following is a spéci- 
fication, référence being had to the accompanying drawings, showing 
a printing machine which is the best form of apparatus now known 
to me for putting my invention into practice. * * *" On page 3 
of his patent, line 65, he says: 

"I am aware of patent No. 83,471, of 1868, granted to Royal Cummings, and 
disclaim ail that is therein shown; my mode of presenting the web differing 
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radieally from hls, in that in his mode the feed is simultaneous witb the printing, 
while in my mode the feed takes place while the impression is thrown off." 

It is the contention of the complainant that Kidder is entitled, un< 
der his patent, to claim, broadly, a printing machine having either 
vertical or horizontal type beds. Assuming that his combinations 
were patentable, which to me admits of some doubt, in view of the 
state of the art, and the facts that his machine is scarcely an improve- 
ment in the art, and certainly not a commercial suceess, that its ca- 
pacity did not exceed that of presses then in use, and it failed to 
meet the demands of the trade for expédition and cheapness, while the 
défendant' s machine has met with a large sale, and prints more than 
three times as rapidly as Kidder's, while but one of the latter has been 
put in use since the issue of the patent in 1884, a radical différence in 
opération and mechanism between the Kidder machine and that of 
défendant is strongly, if not cônclusively, suggested. The idea of 
printing from a continuous web was confessedly old. It had been 
done by Tannahill in 1840, Montaguë in 1853, Smith and Orris in 
1860, by Cummings in 1868, andby others. Kidder, therefore, could 
only patent the device by which such printing could be effected, and, 
as is said in Wicke v. Ostrum, 103 U. S. 469, "by his patent he appro- 
priated to himself only so much of the fleld of invention which his idea 
embraced as was covered by the machine déscribed in his spécification 
and claimed in his application." 

A fair test of the scope of his claims and the interprétation to be 
given to his spécification and drawings to apprise the world of the ex- 
tent and character of his invention would be thé machine produced by 
a skilled mechanic, taking them fôr his guide in the work of construc- 
tion. No such workman would prpffer either a perfecting or nonper- 
fecting press with horizontal type beds as satisfying the requirements 
of either claims, drawings, or spécification. 

It is argued for complainant that, by claims 1, 2, and 5, Kidder 
covered both the horizontal and vertical stationary beds, and that 
claims 1 and 2, by the use of thé words "vertical" and "vertically" in 
claim 5, secure to Kidder horizontal type beds. Claim 5 reads as fol- 
lows: 

"(5) In combination, the two vertical stationary beds, their traversing im- 
pression cylinders, and the carriage reciprocating vertically between the beds, 
arrangea together so that the type beds face each other, and the carriage recip- 
rocates vertically between them, as set forth." 

It is clear that the arrangement of the beds to face each other, "as 
set forth," is both an essential élément of Kidder's machine, as the 
same is déscribed and illustrated in the spécification and drawings, 
and is also the same arrangement implied in claims 1, 2, and 7. Mc- 
Cormick v. Talcott, 20 How. 407. No skilled mechanic would regard 
the language of this claim as calling for any other arrangement of the 
type beds or the cylinders than such as set forth in the drawings and 
spécification, which simply describe and portray more exactly, by 
the use of the words "vertical" and "vertically," the exact form and 
position of two of the éléments of claims 1 and 2, as is made clear by 
the références to the spécification and drawings contained in the words 
"substantially as déscribed" and "operating * * * as set forth.'' 



CAMPBELL PRINTING-PKE6S 4 MFG. CO. V. DUPLEX PRINTING-PKESS CO. 321 

The use of the definite article in claim 5, preceding the words "vertical 
stationary beds," points only to "the stationary beds" mentioned in 
claims 1 and 2, and the spécification and drawings to which the in- 
ventor has expressly referred in his patent, for none other are even 
hinted at in either. National Meter Co. v. Yonkers Water Com'rs, 
149 U. S. 48-55, 13 Sup. Ct. 774, second paragraph; Manufacturing 
Co. v. Ladd, 102 U. S. 409, 410. 

The words "vertical" and "vertically," in claim 5, are clearly implied 
in claims 1 and 2 by the phrases "ail substantially as described," "sub- 
stantially as described," and "opéra tin g to print both sides of a web, 
as set forth." The manifest purpose of claim 5 was not to expand the 
meaning of "stationary beds" in claims 1 and 2, but to secure to Kidder 
the combination of the only stationary beds described in the patent, 
the traversing impression-cylindersi and the reciprocating carriage, 
"arrangea together, so that the type beds face each other, and the 
carriage reciprocates vertically between them, as set forth." The 
combination in claim 5 is not in terms covered by claims 1 and 2; yet 
it is clear that it is not an independent invention, or a machine com- 
plète in itself, but is designed for use with the combinatiom embraced 
in claims 1, 2, and 7; for without the reciprocating carriage Kidder's 
machine would be inoperative, and his spécification makes it an es- 
sential as the vehicle on which the cylinders are mounted and moved 
in his construction. The carriage could not thus be used in the com- 
binations covered by claims 1, 2, and 7 of the patent, if thèse are held 
to include horizontal type beds not facing each other, for it could not 
be operated to print both sides of the web "as set forth," for the undis- 
puted reasons stated in the proofs, nor could it reciprocate vertically 
between them, as specifically required by claim 5. Unless claim 5 
be held auxiliary to the devices covered by claims 1, 2, and 7, and in- 
tended to co-act with their éléments to a common end, it would be 
void, because "it would attempt to unité what could not be united in a 
single patent." Densmore v. Schofield, 4 Fish. Pat. Cas. 154, Fed. 
Cas. No. 3,809; Hogg v. Emerson, 6 How. 483. It is, of course, true 
that an inventor, after claiming a combination, may also claim for a 
combination of some of its parts, if such combination is new and sub- 
sidiary. Roberts v. H. P. Nail Co., 53 Fed. 920. 

It seems to me clear, from thèse considérations, the conspicuous ab- 
sence of the adjective "horizontal," — the most natural expression, — 
qualifying the words "stationary beds" in claims 1, 2, and 7, and in 
the spécification, the fact that Kidder never constructed any other 
than a vertical bed, that the horizontal bed could not be used in his 
machine without reconstruction or invention, and that if, in claims 1, 
2, and 7, the inventor had used the word "horizontal," before the words 
"stationary beds," it would be impossible to reconcile his claim, 
spécification, and drawings, and in view of the précision which he 
has evinced in the description of his press and its method of opér- 
ation (page 2 of patent, lines 24 to 57, inclusive), that the "station- 
ary beds" in claims 1 and 2 are necessarily the "vertical stationary 
beds" mentioned in claim 5. The particularity and détail of the 
spécification, the absence of suggestion in the file wrapper, spéc- 
ification, and drawings of any alternative arrangement of parts, 
86F.-21 
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and thé studied répétition, to avoid conflict with pfior construc- 
tions, of the qualifying phrases appênded to each claim, pointing 
to the designated construction, are to me convincing, in view of 
the state of the art, that Kidder had in mind only, and his press 
must be limited to, the précisé construction shown in the patent. 

Weir v. Morden, 125 U. S. 98, 104-108, 8 Sup. Ot. 869, présents 
a strikingly analogous question of the construction to be given to 
one claim of a patent where a subséquent claim is qualifled by the 
phrase "substantially as shown." See, also, McCormick Harvest- 
ing-Mach. Co. v. C. Aultman & Co., 16 C. C. A. 259, 69 Fed. 393, 394; 
Washing Machiné Co. v. Tool Co., 20 Wall. 342. 

In Deering v. Harvester Works, 155 U. S. 286, 294, 295, 15 Sup. Ct. 
118, the suit was brought for the infringement of Olin's patent for 
an improvement in harvesters. The court say: 

"The real question in this case, as betwen two devices, is whether the flrst 
claim of the Olin patent, describing a swinging elevator located upon the grain 
or ascending slde of the main belt, pivoted at its lower end and movable at its 
upper end, can be construed to cover a similar device located upon the stubble 
slde, pivoted at its upper end and swinging at its lower end. We are of opinion 
that it cannot." 

This was held because the patent in suit was not for a pioneer 
invention, and because of the statements of the spécification and 
the absence of suggestion of another location for the elevator, 
which was an élément in ail but one of the claims. 

It is apparent that defendant's horizontal stationary type beds 
could not be made to work in the Kidder machine without recon- 
struction of the latter, nor could Kidder's vertical type beds oper- 
ate in defendant's machine without an entire rearrangement of 
parts. This interchangeability or noninterchangeability is an im- 
portant test in determining the question of infringement. Miller 
v. Manufacturing Co., 151 U. S. 208, 14 Sup. Ct. 310. Mr. Liver- 
more, complainant's leading expert, says upon this subject: 

'«Cross-Ques. 270. Is not the opération of respacing the web in the machine 
described and shown in the Kidder patent dépendent on some means for throw- 
ing the cylinders away from the printing plane, in order to enable the web to be 
respaned as described in said patent, While the impression is thrown off? Ans. 
Yes; in the machine shown and described in the Kidder patent the opération 
of respacing the web is dépendent upon the séparation of the cylinders from 
the printing planes in their return stroke in order to secure the nonimpression 
interval in which the web is respaced. I think I hâve already stated this before 
in this déposition. 

"Cross-Ques. 271. Could the Kidder press be arrangea horizontally, and print 
from ordinary movable type? Ans. I suppose you refer to the perfeeting -press 
of the Kidder patent. I should judge that it could not, for the reason that one 
of the type beds would face downward, and the type would be likely to be jarred 
out of the forms on the downwardly-facing bed in the opération of the machine. 
I believe tbere has been testimony to that effect before in this case on the part 
of those more familiar with the practical opération of this kind of apparatus 
than I am, and I see no reason to question the soundness of their statements. 

"Cross-Ques. 272. Could the web be perfected by the cylinders, and transferred 
from one to the other, as described by Kidder, if the beds were not face to face 
and cylinders did not travel between the beds? Ans. The Kidder patent so 
describes thèse éléments, and describes no other arrangement, so that the web' 
could not be perfected as described In the Kidder patent, unless the arrange- 
ments suggested in the question were présent. 

"Cross-Ques. 274. Could a ; feed mechanism like Kidder's, which feeds the 
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proper length of web 'durlng the back stroke of the impression cylinder,' be use- 
fully employed in defendant's machine without making other altérations? Ans. 
No; a feed mechanism which feeds the web during substantially the whole of 
one stroke of the machine, as does this spécifie feed mechanism of the Kidder 
patent, would not be operative in defendant's machine without further altéra- 
tions in said machine." 

Again: 

"Cross-Ques. 167. You hâve said that Kidder's beds are vertical, parallel, and 
facing one another. Could they be other wise in his perfecting press? Ans. 
That dépends on what you mean by his perfecting press. In the spécifie press 
shown by him, I should say they could not départ materially from that position 
and arrangement and operate satisfactorily; but I think that other arrange- 
ments might be devised that would embody Kidder'B invention,— I mean would 
embody what, in comparison with the prior state of the art, is in my opinion 
a novel combination of éléments, combined and operating in a novel manner to 
produce a new resuit, as pointed out by me in answer to question 5 of my direct 
examination. 

"Cross-Ques. 168. Is there any suggestion in Kidder's patent that the beds of 
his perfecting press might be arranged to face other than in opposite direc- 
tions? : Ans. No. The patent merely describes a single spécifie operative struc- 
ture embodying the invention. There is no statement in the spécification that 
the vertical arrangement, or that the face to face arrangement, of the printing 
beds is essential." 

Cox and Stockbridge, for défendant, agrée with Livermore (Cox's 
testimony) that the feeding mechanism of defendant's press can- 
not be used in Kidder's, and, vice versa, is amply sustained by 
the reasons which he gives, and is confirmed by that of Stockbridge. 
There is much other testimony in the record conflrming the views 
of Livermore, Cox, and Stockbridge ; but it is not needed to show 
what is obvious on the inspection of the machines. 

Hoffheins v. Eussell, 107 U. S. 132, 140-147, 1 Sup. Ct. 570, and 
Wicke v. Ostrum, 103 U. S. 461, 469, are instances of devices held 
not infringed because parts of one could not be substituted in the 
other without rearrangement. Kidder, therefore, has made the 
position of his type beds and other arrangement relative to the 
web-feeding mechanism and impression cylinders an essential fea- 
ture of his press, and his rights under the patent must be restricted 
to the construction which he has chosen unless defendant's hor- 
izontal type beds or some other part of his machine are merely 
équivalents substituted in an arrangement of parts in other re- 
spects a duplication of Kidder's. He cannot hâve the benefit of 
tbe doctrine of équivalents if either more or less than his com- 
bination is essential to the operativeness of the defendant's ma- 
chine. Water-Meter Co. v. Desper, 101 U. S. 332-337; Crawford v. 
Heysinger, 123 U. S. 589, 8 Sup. Ct. 399; Boyd v. Tool Co., 158 
U. S. 260, 15 Sup. Ct. 837; U. S. v. Berdan Fire-Arms Mfg. Co., 
156 U. S. 552, 555, 15 Sup. Ct. 420; Ney v. Manufacturing Co., 16 
C. C. A. 293, 69 Fed. 405-407. 

Of course, if Kidder's were a pioneer invention, no mère change 
of thé position of any of the parts, not necessitating a reconstruc- 
tion of the machine, and obviously evasive, would relieve an in- 
fringer; but we are dealing with a patent without a single novel 
élément. It is sought to expand its claims to cover a construc 
tion which complainant's own expert, Wood, admits was unknown 
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to the art before Cox devised it. In cross-question 226 Wood ia 
asked: 

"Did the art show at the date of Kidder's application a web-perfecting press 
containlng two stationary beds, one above the other, so arrangea that the print- 
Ing forms, when laid on those beds, were horizontal one above the other, and 
t'aeing in the same direction, in combination with impression cylinders travellng 
over said beds? Ans. To the best of my knowledge and belief, it did not. 

"Cross-Ques. 227. Where do you flrst flnd In the art the structure or mechanism 
described In the last question, No. 226? Ans. In United States patent No. 459,813 
of September 2, 1891, to J. L. Cox." 

Wood repeats this admission. 
Complainant's expert, Livermore, says: 

"At the date of Kidder's application, was a feed mechanism Uke that employed 
by défendant known? Ans. To the best of my knowledge and belief, It waa 

not." 

It may be hère remarked that, in form and relative position of 
the type beds and impression cylinders, Kidder's press has its pro- 
totype in Kerr's patent of 1870. There are other différences, how- 
ever, between Kidder's and defendant's machines, equally pro- 
nounced. It is an élément of Kidder's flrst and second claims that 
the feeding mechanism "shall feed the proper length of web while 
the impression is thrown off." This implies, of course, if it does 
not in terms require, a throw-off mechanism, and is effected by 
such mechanism described in lines 43 to 49, page 2, of Kidder's 
patent, and is the subject of bis sixth claim, which the complain- 
ant does not assert to be infringed. Such is not the mechanism 
nor the opération of Cox's machine. It has no throw-off, — to use 
the language of Wood, complainant's vice président, no "auxiliary 
cylinder manipulating device." Wood says: 

"In the Kidder machine, however, there is an auxiliary cylinder manipulating 
device which opérâtes as in my answers to cross-questions 205, 206, etc. * * * 
In the Cox machine and the Cox model referred to I do not find this auxiliary 
cylinder manipulating device. The web-feeding device is so arranged in the said 
Cox devices that ail the proper length of web may be fed whlle the cylinder is 
completing one reverse when off the impression, and the auxiliary device referred 
to is therefore not necessary." 

Notwithstanding Wood's error in stating that the web is fed in 
Cox's machine "when off the impression," this is a direct concession 
of a vital différence between Kidder's and Cox's combinations. 
Wood also admits that the auxiliary cylinder manipulating device 
or throw-off mechanism is necessary to the Kidder press, and with- 
out it the web could not be fed. 

The différence between the Kidder and Cox feeding mechanisms 
is well stated by A. P. Warner, an experienced printer and press- 
man, in answer 8, Détroit record, pages 292, 293. He defines the 
throw-off mechanism to be "a mechanical device whereby the cylin- 
der may be moved away from the type and bearer line, so that no 
impression will be taken as the bed passes under the cylinder or 
the cylinder over the bed." And in answers 9 and 12, Détroit rec- 
ord, pages 292, 293 : 

"I should say that Kidder's object in provldlng thèse throw-off devices was that 
he might throw the cylinders from their forms in their return stroke, which would 
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give Mm an opportunity to feed the proper length of web while the Impression 
was thrown off meehanically. * * * As Kidder has only provided an inter- 
mittent feeding device, he must feed his paper while the impression is thrown 
off, and consequently has provided the throw-off device for that purpose." 

In answer 13 he says : 

"There are no sueh devices used or required in defendant's press; on the con- 
trary, the feed used on defendant's is a rotary and continuons one, and the im- 
pression cylinders are never thrown off, but remain on the type line." 

Many practical printers and pressmen familiar with the opéra- 
tion of the machines corroborate Warner upon this point, and dem- 
onstrate beyond doubt the correctness of his testimony. Cox em- 
phasizes the same fact in his patent of 1892, page 4, line 25, in the 
statement therein that "the web is being ail the time fed into the 
press by the calendars, even during the taking of the impression." 
See, also, lines 85 to 155, where the statement is repeated; also, 
claim 9, that the web "can be fed into and delivered from the press 
continuously, and yet hâve portions thereof stopped during the 
taking of an impression thereon, substantially as specifled." 

The intimation of the court of appeals (16 C. C. A. 225, 226, 69 
Fed. 254, 255) is that the Tannahill patent of 1854 "would confine 
the scope of the Kidder invention to the particular form therein 
shown of moving a cylinder in a moving fold of a web," and adds, 
"But that particular form seems to be shown in the defendant's 
machine." This, though not expressed as a final conclusion, clear- 
ly disapproves Judge Carpenter's view that "the substance of the 
Kidder patent in the original patent and the improvement of Stone- 
metz seems to be a production of a device which shall print a 
web of paper stationary at the two ends thereof, by means of 
an impression cylinder moving in the moving fold of that web." 
The court of appeals held that the Tannahill machine, if operative, 
would so print by means of such a cylinder so moving. The cor- 
rectness of that conclusion is demonstrated by the actual working 
of the model of the Tannahill machine, which was not before that 
court. Inspection of it and its opération discloses no patentable 
différence between it and the combinations of claims 1 and 2 of 
the Kidder machine. It can scarcely be claimed that the fact that 
one end of Tannahill's web is not exactly stationary would excuse 
Kidder, if the Tannahill patent were in force, from the charge of 
infringement. If Tannahill anticipated Kidder's claims 1 and 2, Kid- 
der would certainly be limited to his spécifie construction. The court 
of appeals, however, rather intimate that the guides in claim 1 
of Kidder's patent "are not présent in the Tannahill patent in such 
a way as to be effective as such." If, as it seems to me, Kidder, 
for the reasons above given, should be conûned to his spécifie con- 
struction, which in other respects is not invaded, it is perhaps 
superfluous to discuss this intimation; but with déférence it is 
suggested that the function of the guides in both Tannahill's and 
Kidder's devices and their arrangement is substantially the same, 
— namely, to lead the web into the proper position between the 
impression cylinders and the type bed. There seems to be no de- 
fect in the performance of that function by Tannahill's guides. 
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Whether Kidder took his guidé from Tannahill or not is imma- 
terial, for his disclaims ail that is shown in the Cummings patent 
of 1868, and his attorney, after failing to cover the functions of 
the guides, canceled the clairn therefor and admitted that "the 
paper-feed rolls of Cummings undoubtedly perform ail the func- 
tions performed by the applicant's guides excluding register guide, 
h 4 ;" while Livermore, as shown supra, supports the novelty of 
Cox's feed mechanism. 

In the seventh claim of his original and amended applications 
Kidder àttempted to include register guide, h 4 ; but the examiner 
held this anticipated by patent No. 209,674, to Grimshaw, of No- 
vember 5, 1878. There are other noticeable différences between 
the register in Kidder's and def endant's machines. In Kidder's, 
the register guide, h 4 , is an adjustable shaft, under which the pa- 
per, after leaving impression cylinder, d, must be carried, "in order 
to obtain a correct register of any desired length of sheet to avoid 
the need of any exact relative adjustment of the types in each 
form." In defendant's machine, the patentée says, "ail that is 
necessary to make a perfect register is to adjust the position of 
the roller, m', without requiring any adjustment of the paper feed- 
ing or delivering rolls or the impression cylinders." Considering 
that registers were old devices, and their forms were innumerable, 
it does not seem that the réservation of the register guide, h, from 
the admission that Cummings' feed rolls perform ail the func- 
tions of Kidder's guide, adds any strength to Kidder's claims. He 
certainly renounced ail claim to that guide by submitting to its 
rejection by the patent office. If Kidder has not taken the Tan- 
nahill guides, he has certainly appropriated Cummings', which his 
patent disclaims. Examination of the guides of Bold, 1822; Carr 
and Smith, 1840; Montague, 1853; Tannahill, 1854; Cummings. 
1868; Kerr, 1870; and Cox, 1878, 1879, 1882,— shows only formai 
variations between them and Kidder's. Cox's patent of 1879 shows 
rollers performing the same functions in substantially the same 
way, with "guides, one on each side of a stationary impression 
cylinder, and a feeding device which feeds the proper length of 
web intermittently," which is what Kidder uses. 

In view, therefore, of the state of the art, while Kidder might be 
entitled to claim the combinations he has set forth, although each 
élément thereof is taken from prior machines, and in some, notably 
Tannahill's, Carr and Smith's. and Cummings', and others, two or 
more of the éléments claimed by Kidder are f ound in eombination, 
it must necessarily folio w, as it seems to me, that Kidder should 
be restricted to the "fdrm of apparatus for putting his invention 
into practice" delineated in the drawings and described in the spéc- 
ification, to which he refers, and défendant has not infringed claims 
1, 2, or 7 of Kidder's patent. Of course, the défendant must also 
be acquitted of infringemént of'the seventh claim if it has not 
infringed the flrst or second. The second claim is simply a du- 
plication of the éléments of the first, with the addition of the 
guides. The presumption from the granting of Cox's 1892 patent, 
in view of the issue of the Kidder patent, is that there is a substan- 
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tial différence between the inventions and that the latter is not 
an infringement of the earlier patent. Boyd v. Tool Oo., 158 U. 
S. 260, 15 Sup. Ct. 837; Ney v. Manufacturing Co., 16 C. C. A. 293, 
69 Fed. 405-408. That presumption is fortified by the success of 
the defendant's machine, and the fact that Kidder's has not met 
the requirements of the trade, nor justifled its manufacture, and 
has remained moribund for nearly three-fourths of its term. This 
considération is regarded by the courts. Hoyt v. Horne, 145 U. 
S. 308, 12 Sup. Ct. 922, second paragraph. 

Complainant's argument that the throw-off device of the Kidder 
press should not be held an élément of Kidder's first claim is not 
sustainable. He has made it material, and cannot now discard it; 
but, if it were discarded, it would not aid the case of complainant 
under the testimony of, its own expert, Mr. Livermore. Complain- 
ant would then be confronted with the défense of prior use, which, 
to say the least, is supported by a strong array of intelligent, un- 
impeached, and uncontradicted witnesses, some of whom are prac- 
tical machinists. Thèse testify in varied language substantially 
that in 1877-78 Cox made and used in his business as a printer at 
Lafayette, Ind., a web-printing machine in which the impressions 
were made on the web by means of a reciprocating or locomotive 
impression cylinder, which was moved back and forth on a station- 
ary form of type by pitmen connected to wheels. This printed but 
one side of the web. After each impression, and while the cylinder 
was reversing its movement at the end of the stroke, the web was 
pulled forward over the bed, thereby removing the printed sheet 
and drawing a portion of the unprinted web forward to be printed 
while the printed sheets were eut off the web by automatic shears. 
Defendant's "Exhibit Cox Model A," which was used on the Cox- 
Eckerson interférence hearing before the patent office in 1890, illus- 
trâtes his Lafayette press. Speaking of the effect of the élimina- 
tion of Kidder's throw-off mechanism as an élément of his first 
claim, Livermore, in reply to cross-question 477: 

"What élément, called for in the combination r'ecited in Kidder's first claim, if 
the throw-off device for removing the cylinder off the printing plane is not an 
élément of said combination, is not represented in said model?" 

— Answers: 

"There are none. In my opinion the mechanism in said model clearly em- 
bodies the combination shown and described in the Kidder patent, and referred 
to in claim 1 thereof." 

While défendant has produced 34 witnesses in support of this 
défense, many of them do not speak with such definiteness as to 
the anticipating device as to entitle their testimony to much 
weight. There are, however, 13 or 14 whose testimony is not open 
to this criticism, ail or most of whom saw it in opération in 1878 
or 1879 at the Curtis Bloek in Lafayette, Ind., and describe its 
working so as clearly to identify it as possessing the features 
claimed for Kidder. Thèse are King, who had work done upon it; 
Smith, a pripter, who witnessed its actual opération; Crapp, a 
manufacturer of woodenware, who assisted in its construction ; Paul 
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P. Cox, a pressman and brQther of the : inventor, who operated 
the press in 1879 and describes fully its working; Lovelass, a sales- 
man, who rëcollected as a particular feature of the press that it 
stopped feeding when the impression was made; Philbin, a jeweler, 
who gives a gênerai description of it; Eice, foreman of the Daily 
Call newspaper, who describes with much particularity the mech- 
anism and opération of the press, and characterizes it generally as 
"a fully -developed printing press with many new devices"; Vauglm, 
an implement maker, who also recalls its improveinents over prior 
presses and the moyement of the cylinder and of the web, having 
frequently seèn it in opération. Dr. J. M. Smith is equally pos- 
itive and descriptive from observation of its opération. Johnson, 
editor of a newspaper, and Townsend, a newspaper publisher of 
Lafayette, Ind., describe clearly the features and working of the 
press. Joseph L. Cox, its inventor, is more elaborate and exact in 
his description. Some of thèse witnêsses testifled in the interfér- 
ence between Cox and Eckerson in the patent office, where the évi- 
dence established to the satisfaction of the examiners Cox's use of 
this press at Lafayette in 1878-79. 

There is no testimony opposing that of thèse witnêsses. In point 
of numbers, and definite and positive averments, their évidence 
more than meets the rigid requirements necessary to this défense. 
In Coffln v. Ogden, 18 Wall. 120-125, it was held that the testimony 
of âve witnêsses to prior use brought the proof s within the severest 
légal tests which could be applied to them, and that défense was 
held "fully made out." The want of opposing testimony, in ad- 
dition to thé apparent crédit to be given to thèse witnêsses, is a 
feature which distinguishes the case at bar from that of the Barbed 
Wire Patent, 143 U. S. 275, 12 Sup. Ct. 443, 450, where on a like 
issue a large number of witnêsses were sworn on each side. There 
is no conflict between the latter case and Coffln v. Ogden (which it 
cites) as to the degree of proof required to establish prior use. Cer- 
tain it is that if after the lapse of two years from Cox's open use 
of this Lafayette machine ne had sought a patent for it the tes- 
timony hère adduced would hâve sufficed to defeat his application, 
although the only use proved was that made by himself in his own 
business. Smith & Griggs Mfg. Co. v. Sprague, 123 U. S. 249, 257, 
258, 8 Sup. Ct. 122. The quantum and quality of évidence adduced 
by défendant on this point exceeds that offered in Standard Gar- 
tridge Co. v. Peters Cartridge Co., 10 Wall. 630, 636, on the ques- 
tion of invention, for in that case the évidence was conflicting. 

The Stonemetz Patent. 

This was issued January 3, 1888, for a web-printing machine. 
Thus far it has proved utterly stérile, — an unproductive conception 
rather than an invention, — no machine having been built under it, 
as is admitted by Wood, complainant's vice président. It is claimed 
in explanation of this fact that the Stonemetz Company was ad- 
vised by three patent lawyers that its patent was tributary to Kid- 
der's and would be pursued as an infringement if made. The tes- 
timony cited to this statement is that ôf Wood, who says that Mr. 
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Vorhees, a patent lawyer of New York, employed by complainant 
in 1890 or 1891, gave an opinion "for the beneflt of the Stonemetz 
Company » ♦ » that it would not be clear in view of the Kid- 
der patent * * * in building a press under the Stonemetz pat- 
ent," and that "early in 1892 L. W. Southgate, patent lawyer and 
expert employed by the Campbell Printing-Press & Manufacturing 
Company, gave an opinion for the beneflt of the Stonemetz Com- 
pany to the effect that if it did build under the Stonemetz patent 
* * * it would infringe patent to Kidder," and that at some 
time not stated J. C. Sturgeon, Esq., of Erie, patent lawyer, gave 
the Stonemetz Company an opinion to the same effect, as he (Wood) 
was informed by Sturgeon and members of the latter company. 
Wood does not say that either Vorhees or Southgate advised the 
Stonemetz Company, and his testimony as to statements of the 
members of that company and of Mr. Sturgeon as to the latter's 
opinion are hearsay and incompétent. Perhaps the acquisition of 
the Stonemetz patent by complainant and the near approach of 
the expiration of the Kidder patent has thrown a stronger light 
on Stonemetz's press, and modifled the opinions imputed to coun- 
sel by Mr. Wood. Now that the patent has become the property 
of a corporation which manufactures presses, a more charitable view 
of its imperfections is taken. The effect of such change of own- 
ership is not unnoticed by the courts. Manufacturing Co. v. Ladd, 
102 U. S. 411. 

Stonemetz's file wrapper shows that J. C. Sturgeon was Stone- 
metz's attorney to prosecute the application for his patent, and had 
his attention specially called to Kidder's patent, to avoid which he 
amended Stonemetz's application. Evidently Mr. Wood misappre- 
hended Mr. Sturgeon's statement. It is significant that neither Mr. 
Sturgeon nor any member of the Stonemetz Company was called as 
a witness to excuse the failure to manufacture his press. It would 
be true that, if thèse opinions of counsel had eventually proved cor- 
rect, they would hâve been "for the beneflt of the Stonemetz Com- 
pany"; but this guarded phrase is far from asserting that that 
company ever heard of or acted upon the opinion, and is in marked 
contrast with the direct statement imputed to Sturgeon. It seems 
highly improbable that the owner of a patent would renounce his 
rights under it on the advice of counsel employed by the owner of 
an alleged conflicting patent, especially as the Stonemetz patent 
was not acquired by complainant until June 25, 1892, a few weeks 
before the suit against Marden & Eowell. It is significant, as bear- 
ing on the défense, that Stonemetz's press is inoperative; that the 
proof s show that the construction of a press ostensibly under Stone- 
metz's patent was begun by complainant in 1892 and has not yet 
been completed. Mr. Wood declined to state whether that press 
was being constructed strictly under the Stonemetz patent or 
varied from it. He admits that the machine he mentions in an- 
swer to cross-questions 689, 690, as built under the Stonemetz pat- 
ent, is the same machine mentioned in his answers to cross-qucs- 
tions 641-643 of record, where he testifles that it is built under the 
Kidder patent. He declined to permit defendant's counsel or ex- 



380 *>■'■■■■■■■■• gjg FÉDÉRAL REPORTER/ " -' i;)'l ,.:... ■ ...-:.» 

peiréèf t<* examine 1 the allégea Stonemetz machine, "as the machine 
# . « i » cbntains many iïnprovements, the same being inventions 
winch; are not yet secured by patent," etc., and adniits that thé 
inkïng device and the web-manipulating devices were improve- 
ments, and that the web-feeding devices were différent in the un- 
compléted press from those in Stonemetz's patent, and that the 
drawings were not precisely like the machines, illustrated in the 
exMbit, ■ "yon [defendant's counsel] mention, but contain improve- 
meiits which are inventions." 

There is evidently nothing in Wood's testimony repelling the 
charge that Stonemetz's press is inoperative. The inferences from 
it are strongly to the contrary. The testimony of Mr. Quimby, 
defendant's expert, is reàsoned and positive that the Stonemetz 
press cannot be made to work profltably. Certainly, if its feeding 
mechanism is so defective that, as he says, "there can be no cer- 
tainty that its imprint upon opposite sides of the web will always 
be opposite each other," its utility is questionable, and the dor- 
mancy of the machine is fully explained. Mr. Cox, whose interest 
'n defendant's device is akin to that of Vice Président Wood in 
Kidder's and Stonemetz's, is a press builder, inventer, and operator 
of printing presses of many years' expérience. His reasoning against 
the utility and practicability of Stonemetz's press is not met by 
anything in complainant's proôfs and is apparently unanswerable. 
Mr. Livermore, complainant's expert, frankly disclaims "sufflcient 
expérience with the actual running of machines of this character 
to f orm any judgment" upon t:he question : 

"Do you think that any feed which depended in any degree upon the mo- 
mentum movement of a looping relier to shift the web would be a reliable and 
sàtisfactory dpèrative feed mechanism 7" 

Mr. Livermore says: "I really do not know anything about it." 
This detracts materially from the weight of his opinion against the 
operativeness of the Tannahill press. 

Stockbridge, defendant's witness, who served in the patent office 
for 15 years as assistant examiner on the appeal board and assist- 
ant commissioner of patents, speaking of the tenth claim of Stone- 
metz's patent, affirms his belief to be that: 

"No machine has been or can be made which would be practically opéra tive 
according to the organisation and combination disclosed in the Stonemetz pat- 
ent, which includes what I call the loop-forming device, which consists in the 
roller, W 8, and the meang of opera'ting it." 

The least effect which can be given to this testimony is to dis- 
crédit the presumption of utility arising from the patent, and if, 
upon a jury trial, a verdict adverse to Stonemetz were rendered, it 
could not be set aside upon this record for want of évidence in 
its support. It is to be regretted that no model accompanied the 
application for the patent, that the machine has not been exempli- 
fled or its operativeness tested, and that neither Stonemetz nor 
any practical pressman has been called in to défend it. 

In Deering v. Harvester Works, 155 U. S. 295, 15 Sup. Ct. 118, 
it was held, in view of prior devices, that the fact that an inven- 
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tion was of doubtful utility, and never went into practical use, 
negatived a broad construction of the patent, "which would oper- 
ate rather to the discouragement than the promotion of inventive 
talent." 

In Clark Thread Co. v. Willimantic Linen Co., 140 U. S. 489, 11 
Sup. Ct. 846, the failure of Conant to put his alleged invention 
into visible form in the shape of a machine of itself determined 
the controversy on the question of infringement. The court there 
said: 

"It is évident that the Invention was not completed until the construction of 
the machine. A conception of the minci is not an invention until représentée! in 
some physieal form, and suceessful experiments or projects, abandoned by the 
inventor, are equally destitute of that character. Thèse propositions hâve been 
so often reiterated as to be elementary." 

This test is fatal to Stonemetz's claim of invention. During the 
10 years of inactivity of the owners of the Stonemetz patent the 
défendant has been making and selling as many as 60 of Cox's 
presses per annum. The presumption of the utility of Stonemetz's 
press is not supplemented even by effort toward its manufacture 
or sale, nor does it appear, save by the assignment of the patent 
to complainant, that it has attracted capital, investment, or the 
faith or interest of the trade. The later patent to Cox créâtes an 
equally strong presumption of the novelty and utilitv of his con- 
struction. Ney v. Manufacturing Co., 16 C. C. A. 293,' 69 Fed. 405. 
And this presumption is verified by its suceessful working and its 
favor with the craft. Because of thèse considérations,— notably 
the neglect of Stonemetz and his assigns for 10 years tô reduce 
his invention to practice, or even to put his conception into a 
tangible form, — the Stonemetz press, though covered by a pat- 
ent, seems to me a mère disembodied idea, which, whatever its 
merit, is not hère entitled to équitable aid, nor within the spirit 
of the patent system, which requires diligence in giving to the 
public the beneât of his improvement. Christie v. Seybold, 5 C. 
C. A. 33, 55 Fed. 69, 75. On this ground Judge Blodgett refused an 
injunction, both on motion and on interlocutory decree. Hoe v. 
Knap, 27 Fed. 212. 

Upon the uncontradicted testimony of the experts and because 
of the failure to manufacture it even by its présent owners, who, 
holding both the Kidder and Stonemetz patents, are yet unwill- 
ing to put it in compétition with other machines or to invest their 
money in its production, I am of the opinion that Stonemetz's press 
fails to meet the end for which it was designed, is uncertain and dé- 
tective in opération and without merit. Three years of effort bave 
been spent upon the production of a single press without resuit, al- 
though supposed improvements were added to it ; but neither the pat- 
ented construction nor its additions hâve yet seen the light. Whether 
styled an abandoned patented experiment, or an inoperative concep- 
tion, therë is no évidence which establishes its utility except the issue 
of the .patent, the prima facie effect of which is overcome by the proofs. 
The later patent to Cox, which has demonstrated its utility, ought not 
to be heïd an infringement of a mère paper design. 
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Detailed examination of Stonemetz's claims equally fails to sub- 
tain the charge of infringement The claims alleged to be in- 
fringed are Nos. 5, 7, 10, 12, and 17. Judge Carpenter ruled that 
défendant did not infringe claims 5, 7, 10, and 17, and that claim 
8 was void for want of invention, but that claim 12 was infringed. 
Complainant has since disclaimed. claim 8. In order to an under- 
standing of the scope of Stonemetz's invention, recourse must be 
had to the file wrapper for the action of the patent office upon 
his application. He says in his original application: 

"My Invention consista principally of a web-printing machine, having stationary 
flat type beds secured to the frarue of the machine and a traveling carnage car- 
rying impression cylinders and inking rollers back and forth from type forms 
on the stationary type beds and mechanism for carrying a web of paper through 
the machine." 

This was erased by the patent office. This application contained 
34 claims. November 23, 1886, the patent office rejected 25 of thèse 
as anticipated by prior patents. Thereupon Stonemetz's attorney 
on June 30, 1887, filed an amendaient withdrawing the statement 
of invention quoted and ail the original claims, in lieu of which 
he substituted 25 claims, in support of which he called "the atten- 
tion of the examinera to the facts that the impression cylinders 
operate in contact with the type on the type beds, both in their 
forward and backward movements," and that "the type beds are 
located substantially on the same horizontal plane, end to end," 
claiming for this arrangement great superiority over Kidder, and 
added: "I hâve endeavored so to amend applicant's claims as to 
limit him to his construction, and trust they will prove satisfac- 
tory." Thèse amendments, it will be observed, greatly narrowed 
the original claims by the words "substantially in the same hori- 
zontal plane, end to end," which were not contained in ahy of the 
original claims. The second and fifth amended claims for "the 
combination, in a printing machine, of stationary type beds with 
traveling impression cylinders and inking rollers," etc., operating 
on the type beds both in their forward and backward movement, 
— a spécial feature to which the èxaminer's attention was called, 
as above stated, — were rejected as anticipated by Kidder's inking 
rollers. Stonemetz acquiesced in this ruling. Claim 7 of the sub- 
stituted claims was claim 9 of the original claims. Limited by 
the words "located on the same horizontal plane," after the word 
"type beds," it became claim 5 of the patent as allowed. Substi- 
tuted claim 3, limited by the words "located on substantially the 
same horizontal plane of the frame of the machine," became claim 
10 of the patent. This limitation made the plane and relative 
positions of the type beds necessary éléments in the press, and, 
thèse claims having been allowed on Stonemetz's application as 
differentiating his construction from Kidder's, complainant can- 
not be heard to say that parallel type beds located in différent 
planes infringed the spécifie device and mode of opération de- 
scribed in the patent and restricted by the final clause of claims 
5 and 10. Jeffrey Mfg. Co. v. Independent Electric Co., 27 C. C 
A. 512, 83 Fed. 200. 
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In the introductory parag,raph of his spécification Stonemetz dé- 
clares "the following to be a full, clear, and exact description of 
the invention, such as will enable others skilled in the art to winch 
it appertains to make and use the same, référence being had to the 
accompanying drawings, and to the letters of référence marked 
thereon, forming part of this spécification." "Others skilled in 
the art," working under the plan and directions of the spécifica- 
tion and drawings thus emphasized, could never produce a print- 
ing machine with its type beds located in différent planes or dream 
that a press having one type bed above and parallel to the other 
could by any stretch of imagination be evolved from a plan which 
specified and delineated a structure having its type beds located 
in the same horizontal plane. If Stonemetz had been a pioneer 
in this line, and defendant's machine differed from his in no other 
particular than the position of its type beds, the doctrine of équiv- 
alents would probably hold defendant's press an inf ringement ; 
but Stonemetz was treading on well-beaten ground and closeh 
in the footsteps of many predecessors. There is certainly as wide 
a différence between his press and defendant's as between his and 
Kidder's, and this is a circumstance against Stonemetz's broad 
claims. Pope Mfg. Co. v. Gormully & Jeffery Mfg. Co., 144 U. S. 
242, 12 Sup. Ct. 637. 

It must be admitted that complainant's vice président, Wood, 
in answer to cross-question 333, maintains otherwise. He is asked : 

"If the claims of the Stonemetz patent are limited to a mechanism containing 
type beds located on substantially the same plane, giving thèse words their or- 
dinary meaning in mathematics or mechanics, would you say that the Cox 
machine contained stationary type beds located in substantially the same hori- 
zontal plane in the sensé of those words? Ans. You say 'giving those words 
their ordinary meaning in mathematics or mechanics.' I should therefore, by 
virtue of the word 'substantially,' consider that the Cox machine contained sta- 
tionary type beds located on substantially the same horizontal plane in the sensé 
of those words." 

While there is nothing in mechanics or mathematics which antic- 
ipâtes the discovery or invention disclosed in this answer or the 
novelty of its conclusion, it lacks utility. In reply to cross-question 
341 the same witness says: 

"I do not think that they [the type beds] can be In the same horizontal plane, 
but I think that as Mr. Stonemetz has used the words 'substantially the same 
horizontal plane' with respect to his device, they can be considered as sub- 
stantially the same horizontal plane." 

No weight can be attached to such testimony, given with évi- 
dent knowledge of the action of the patent office on Stonemetz's 
application, and his attorney's insistence in support of the substi- 
tuted claims that the location of the type beds "on substantially 
the same horizontal plane, end to end," distinguished Stonemetz's 
press from Kidder's, and his concession that Stonemetz was limited to 
his construction. Stonemetz's références to "the accompanying 
drawings, and to the letters of référence marked thereon, forming 
part of this spécification," of themselves exclude the broad con- 
struction now asserted for claims 5 and 10, and évidence beyond 
mistake his conception. While he states that "many other mod- 
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ifications may be made in the mechanism of his machine without 
departing from tbe spirit of his invention, * * * therefore I 
do not désire to limit myself to the exact construction shown," 
that clause is a mère relie of his original application, and must 
be conflned to the construction and claims there set forth, ail of 
which were withdrawn, and manifestly is no answer to his con- 
sent to be limited to the construction shown, nor would it add 
anything to his invention. The law so interprets his claims as to 
protect him against colorable évasions. Winans v. Denmead, 15 
How. 330. "Such a statement does not assist to construe a pat- 
ent unless it is first determined whether the patent relates to a 
substantial advance in the state of the art or concerns only im- 
provements in. mère détails." Hart & Hegeman Mfg. Co. v. Anchor 
Electric Co., 82 Fed. 912. The patent office defined his invention 
in the substituted claims, at his request, by incorporating the limi- 
tation which he suggested to escape prior patents. Burns v. Meyer, 
100 U. S. 671; Yale Lock Mfg. Cô. v. Sargent, 117 U. S. 373, 6 
Sup. Ct. 931. Both claims 5 and 10 are also carefully limited by 
the use . in each of the phrases "substantially as described" and 
"substantially as and for the purposes set forth." This restricted 
him to the mechanism described and marked by référence letters 
and shown in the drawings. Brown v. Davis, 116 U. S. 251, 6 
Sup. Ct. 379; Sargent v. Burgess, 129 U. S. 19-26, 9 Sup. Ct. 220; 
Pope Mfg. Co. v. Gormully & Jeffery Mfg. Co., 144 U. S. 248, 252, 
12 Sup. Ct. 643. Any construction which would enlarge either 
claim 5 or 10 to cover a press whose type beds are not substantially 
in the same horizontal plane restores to Stonemetz ail that he 
asked by his original claims 9 and 15, both of which were rejected. 
Volume 3, pages 392 and 393, show the original claims, and pages 
397 and 398 the action of the patent office and Mr. Sturgeon's letter 
assenting to the limitation clause. 

Stonemetz's seventh claim reads as folio ws: 

"(7) The combination, in a printing machine, of stationary type beds secured 
to the frame of the machine, and a traveling carriage carrying impression 
cylinders and Inking rollers and web-carrying rollers thereon, a vertically moving 
roller for taking up the slack of the web as it is unwound from the web roll, 
and the vertically moving roller for drawing the web forward, substantially 
as and for the purpose set forth." 

Whatever of merit the feeding device hère mentioned may hâve is 
limited strictly to the improvements described by the patentée. Lake's 
patent (English) of May 6, 1883, as well as Cox's patent, No. 332,138, 
of December, 1885, both show mechanism which performs in sub- 
stantially the same way the function of Stonemetz's vertically mov- 
ing rollers, one of which is positively actuated and the other by 
gravity. Defendant's rollers are both positively actuated. A like 
différence repèlled the charge of infringement in Joyce v. Poundry, 
127 U. S. 557, 8 Sup. Ct. 1311, and differentiated a pawl actuated by 
a spring from one which acted by gravity. Sée, also, McCormick 
v. Graham's Adm'r., 129 U. S. 1, 9 Sup. Ct. 213. 

In Stonemetz's device there is admittedly a slack in the web, 
which it is the function of the gravity roller to meet and overcome. 
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Défendant'» press carries no slack, and neither has nor needs the 
vertically nioving roller. Neither has défendant used the vertical- 
ly moving roller for drawing the web forward, operated one way 
by the web as it is drawn out, for in his machine the looping 
rollers are not operative either way by the web, but are journaled 
in a vertically guided frame which is mechanically reciprocated 
by caras, and the looping rollers are thus made to co-operate with 
a continuous rotary web feed and delivery. Complainant's expert, 
Livermore, admits the différence in mode of opération of the web- 
feeding mechanism of Stonemetz and Cox. Quimby, défendant'» 
expert, corroborâtes Livermore. Again, Stonemetz's feed is in- 
termittent, while defendant's is continuous and employa a totally 
diverse mechanism. Without adverting to other différences, there 
is no invasion of Stonemetz's seventh claim. This was the con- 
clusion reached by Judge Carpenter. This construction of the 
claim is also evidenced in the qualifying phrase, "substantially as 
and for the purpose set forth." "The purpose set forth" and the 
described method of its accomplishment are obviously the taking 
of the slack web and drawing it forward by the means described, 
— namely, vertically moving rollers, one of which is actuated by 
gravity. The absence from defendant's press of this feature alone 
repels the charge of infringement, even if the claim is not re- 
stricted to the exact mechanism described. The phrase quoted con- 
fines the invention within the purposes and opération therein spe- 
cifically named. 2 Eob. Pat. p. 131, § 517. 

The seventeenth claim of Stonemetz's patent is not infringed 
for the reasons stated in the discussion of the seventh claim. De- 
fendant's machine does not hâve the roller-supporting arms, w, w, 
nor yet the cutting cylinders, s, s', but has the discharge rollers of 
Cox's patent, No. 332,138, of December 8, 1885. 

Stonemetz's twelf th claim reads as follows : 

"(12) The combination, in a printing machine, of the side frames, A, A', 
the stationary type beds, B, B', with the traveling eylinder carnage, I, carrying 
the impression cylinders, E, E (which operate both forward and backward on 
said type beds), substantially as and for the purpose set forth." 

This is his original rejected claim 20, with the addition of the 
words in parenthèses. The structure to which we are referred by 
the letters of référence in the claim and the preamble to the spéc- 
ification in appearance and parts has not the least resemblance to 
defendant's machine, which has many more parts, differently ar- 
rangea and more complicated. Défendant has retained the form 
and gênerai features of his Grand Rapids press of 1885. The type 
beds, B, B', in Stonemetz's drawings are horizontal in position and 
located in the same plane. The traveling carriage, I, carries the 
impression cylinders, E, E', which bring the web into contact with 
the type beds. In the English patent to Smith, No. 6,793 of 1835, 
is shown a machine with corresponding side frames, type beds ar- 
rangea in the same horizontal plane, end to end, a traveling eylin- 
der carriage like Stonemetz's carriage, I, and impression cylinders 
which operate both backward and forward on the type bed. The 
Winch English patent and Bold English patent of 1822 show a 
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combination in ail material éléments anticipatory of Stonemetz. 
The machines shown in thèse patents were intended to print on 
sheets and not upon continuous web. This différence, however, is 
immaterial on the question of anticipation. Mr. Livermore, com- 
plainant's witness, concurs with Stockbridge. He says: 

"What language, in Stonemetz's claim points out their relations [of the élé- 
ments] by which they can be distinguished from the prior art? Ans. There is 
none. That is substantially what I meant to say in the last part of my answer. 

"Oross-Ques. 422. Are there no other patents than Smith's which embody the 
combination of the side frames, stationary beds, and a carriage carrying impres- 
sion cylinders and inking rollers back and forth over the beds? Ans. I should 
say that the British patent to Bôld, No. 4,090 of 1822, contains a combination 
including the éléments in question. I do not think now of any other." 

Quimby testifles for défendant to the same effect. Wood makes 
substantially the same admissions: 

"Cross-Ques. 280. Was there not known in the art, for more than two years 
prior to the date of filing the application for the Stonemetz patent, a press in 
which were two flat form beds arrangea end to end in substantially the same 
horizontal pjane and two reciprocating impression cylinders traveling thereon 
and co-acting therewith? Ans. There was. British patent No. 6,793 of 1834 
to Andrew Smith shows a device which contains the parts you mention operating 
to print upon sheets of paper." 

In answer to cross-question 281 he adds: 

"In British patent No. 4,464 of 1820 to Robert Winch is shown such a device, 
and also in British patents No. 4,090 of 1822 to John Bold and No. 243 of 1866 
to William Clark. In ail of thèse devices the mechanism was shown as adapted 
to print upon sheets." 

So far, therefore, as the novelty of the gênerai combination set 
forth in claim 12 is concerned, it was long anticipated. The fea- 
ture claimed for Stonemetz's press as novel was in feeding the 
web between the forward and backward movement of the cylinders 
and between their backward and forward movements, thereby 
doubling the capacity of the press, as his attorney claimed to the 
patent office. This was accomplished by Cox's Grand Rapids press 
in 1885, in which the type beds moved instead of the cylinders. 
Tannahill and Kidder had long anticipated this reversai of the 
movements of the type beds and cylinders. The express références 
to the construction and parts shown in the drawings and spécifi- 
cation and the final clause of the claim, "substantially as and for 
the purpose set forth," also négative a broad construction of the 
claim. Weir v. Morden, 125 U. S. 98, 8 Sup. Ct. 869; Muller v. Ma- 
chine Co., 23 C. C. A. 357, 77 Fed. 627. 

Stonemetz, like Kidder, désignâtes by the defmite article each 
of the four éléments of this claim. In view of Smith's, Bold's, and 
Winch's machines the drawings and références thereto and the 
final clause were limitations forced upon Stonemetz's acceptance 
an a condition of his patent. Whatever of novelty Stonemetz's 
press possessed as a whole is not found in the combination of 
claim 12. His original claim 8 coutained the identical parts, with 
the addition of the inking rollers, and was rejected by the patent 
office. If there is any invention in claim 12 over Bold, Smith, and 
Winch, which is very doubtful, it must consist in the spécifie ar- 
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rangement of the parts designated with so much particularity and 
qualifled by the final clause to save it from anticipations. Mr. 
Livermore, complainant's expert, when asked, "What élément or 
éléments is recited in Stonemetz's twelfth claim that is and are 
not recited in the third and fourth claims?" answered, "The side 
frames, A, A'." Thèse side frames are mère formai variations 
from Bold's side frames, a, a, and there is nothing new or useful in 
the form of Stonemetz's frames. The bill does not charge infringe- 
ment of either claim 3 or 4. 
Again, Livermore says: 

"* * * Considering merely the éléments that are recited In claim 12 apart 
from their relations by which they constitute a definite combination in the ma- 
chine of the patent, I should say there is nothing in the phraseology of the claim 
that distinguishes the combination there referred to from other and différent 
combinations of the prior art containing the same éléments, but having sub- 
stantially différent operative relations, so tbat the combination as a whole into 
which they enter is différent from the combination of the Stonemetz machine 
referred to In the twelfth claim of the patent." 

To accord, therefore, to the claim in question a broad scope, is 
not only to give Stonemetz what ne expressly renounced by insist- 
ing on the fact that his type beds are "located on substantially 
the same horizontal plane, end to end," and therein differ from 
other constructions, — a limitation which I think was meant to 
apply to ail his claims as a condition of his patent, — but also re- 
quires that there should be implied or read into the twelfth claim 
inking mechanism, a web feeding and delivery device, web guide 
rollers, and a web-moving mechanism. Judge Carpenter, for the 
purpose of charging défendant with infringement, held that the 
words "substantially as and for the purpose set forth" implied a 
perfecting press. In McCarty v. Eailroad Co., 160 U. S. 110, 116, 
16 Sup. Ct. 240, the right to thus simplify a claim is emphatically 
repudiated, the court saying: 

"We know of no principle of law which would authorize us to read into a claim 
that which was not présent, for the purpose of making out a case of novelty or 
infringement. * * * It might require us to read into the fourth claim the 
flanges and pillars described in the third. This doctrine is too manifestly untena- 
ble to require argument." 

To the same point is Adams Electric Ey. Co. v. Lindell Ry. Co., 
23 C. C. A. 223, 77 Fed. 432, 449. 

The principle of thèse rulings is stated in White v. Dunbar, 119 
U. S. 47, 7 Sup. Ct. 72, where the court say: 

"The claim is a statutory requirement prescribed for the very purpose of making 
the patentée deflne precisely what his invention is, and it Is unjiist to the public 
as well as an évasion of the law to construe it in any manner différent from the 
plain import of its words." 

The claim is the measure of his (the patentee's) right to relief, 
and, while the spécification may be referred to, to limit the claim, 
it can never be made available to expand it. McClain v. Ortmayer, 
141 U. S. 424, 12 Sup. Ct. 76. To the same effect is Brown v. Still- 
well & Bierce Co., 67 Fed. 731, 740. 

As the prior art négatives the novelty of the gênerai combination, 
and the claim fails to distinguish the arrangement of its parts from 
86 P.— 22 
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prior déviées, the broad construction asked for would invalidate 
it. ,; Mathews t. Machine Co., 105 U. S. 58, 59; Jeffrey Mfg. Co. v. 
Independent Electric Co., 27 C. C. A. 512, 83 Fed. 192-201. 

If there could be implied into this claim the parts necessary to 
organize it into a perfecting press, complainant bas not met the 
burden of sbowing a combination infringing the completed ma- 
chine. In view of the sucçess of defendant's press, the utter fail- 
ure of that of Stonemetz, and the différences in parts and construc- 
tion between the two, the language of the court in U. S. v. Ber- 
dan Fire-Arms Mfg. Co., 156 U. S. 565, 15 Sup. Ct. 420, is not inapt: 

"For where several éléments,: no one of which is novel, are unlted in a com- 
bination which is the subject of a patent, and thèse several éléments are there- 
af ter united with another élément into a new combination, and this new com- 
bination performs work which the patented combination could not, there is no 
infringement." 

The language of the court in Consolidated Safety- Valve Co. v. 
Crosby Steam Gauge & Valve Co., 113 U. S. 157, 179, 5 Sup. Ct. 
513, in speaking of the Richardson valve, is equally applicable to 
Cox's machine: 

"Eichardson's invention brought to success what prior inventors had essayed 
and partly accomplîshed. He used some things which had been used before, 
but he added just what was necessary to make the whole a practical, valuable, 
and economical apparatus. The fact that the known valves were not used, 
and the speedy and extensive adoption of Eichardson's valves, are facts in har- 
mony with the évidence that his valve contains just what the prior valves lack, 
and go far to sustain the conclusion at which we hâve arrived on the question 
of novelty." 

There are several patents to which no référence has been made. 
To discuss thesè and the many bthèr questions presented by the 
record would extend this opinion to a still more unreasonable 
length, although it would, in my judgment, confirm the conclusions 
hère reached. For the reasons stated, the défendant has not in- 
fringed either the Kidder or Stonemetz patent, and complainant's 
bill should be dismissed, with costs. 



OVERWBIGHT COUNTERBALANCE ELEVATOR CO. v. CAHILL & 
HALL ELEVATOR CO. et al. 

(Circuit Court, N. D. California. April 4, 1898. 

No. 12,521. 

Patents— Preliminart Injunctioît. 

Where complainant was not manufacturing the patented machine, but had 
established a regular license fee, and défendants were solvent, and able to 
respond in damages to the amount of such fee for each machine made by 
them, held, that a preliminary injunction would be denied. 

This was a suit in equity by -the Overweight Counterbalance Ele- 
vator Company against the Cahill & Hall Elevator Company and oth- 
ers for alleged infringement of a patent for an improvement in elevat- 
ors. The cause was heard on a motion for a preliminary injunction. 

S. C. Denson and W. H. H. Hart, for complainant. 
John H. Miller, for défendants. 
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DE HAVEN, District Judge. The complainant seeks by the bill 
filed in this case to obtain a decree enjoining the défendants from 
making, using, or vending elevators embodying the invention de- 
scribed in letters patent for an improvement in elevators granted to 
Philip Hinkle on May 16, 1882, and numbered 257,943. The ques- 
tion now before the court arises on the application of the complainant 
for an injunction pendente lite. The complainant is not engaged in 
manufacturing elevators, and it further appears that, prior to the com- 
mencement of this action, by resolution of its board of directors it 
established a royalty or license fee of f 250 for each elevator in which 
is used the invention covered by the patent in suit. Upon thèse 
facts it is clear that damages in an amount equal to the license fee 
thus established, multiplied by the number of infringing elevators 
which the défendant corporation may manufacture during the pend- 
ency of this action if not restrained, would fully compensate the com- 
plainant for any in jury which it would suffer by reason of the threat- 
ened action of said défendant. It also appears that the défendant 
corporation is sol vent, and able to satisfy any judgment for dam- 
ages which may be awarded in favor of the complainant, if it shall 
finally succeed in this action. When it appears that damages will 
adequately compensate a complainant, and that the défendant is sol- 
vent and able to respond in damages, a motion for a preliminary in- 
junction will be denied. Pullman v. Eailroad Co., 5 Fed. 72; New 
York Grape-Sugar Co. v. American Grape-Sugar Co., 10 Fed. 837; 
Kane v. Candy Co., 44 Fed. 287. It is always a material circum- 
stance, in passing upon an application like this, that the défendant is 
responsible for any damages which may be decreed against him upon 
the final hearing. Morris v. Manufacturing Co., 3 Fish. Pat. Cas. 
67, Fed. Cas. No. 9,833. The foregoing cases are sound in principle. 
The office of a preliminary injunction is to préserve the rights of a 
complainant during the pendency of the litigation, and unless it ap- 
pears that the alleged wrong threatened by the défendant might work 
an injury to the complainant, which in the view of a court of equity 
would be irréparable, such an injunction will not be granted. "The 
damage threatened to be done, and which it is legitimate to prevent, 
during the pendency of the suit, must be, in an équitable point of view, 
of an irréparable character. Such is the clear language and man- 
date of the cases, from the earliest to the latest." Citizens' Coach Co. 
v. Camden Horse R. Co., 29 K J. Eq. 303. To justify the issuance 
of an injunction pendente lite, the complainant must show a probable 
right, and also "a probable danger that the right would be defeated 
without this spécial interposition of the court." Georgia v. Brailsford, 
2 Dali. 402; Eailroad Co. v. Earl, 27 C. C. A. 185, 82 Fed. 690. In- 
asmuch as damages will compensate the complainant, and the défend- 
ant corporation is able to respond in damages, it is clear that the 
complainant is in no danger of being defeated in its rights, and there- 
by suffering irréparable injury, if the présent application should be 
denied. I hâve not overlooked the fact that the solvency of the de- 
fendant corporation is attacked in one of the affidavits ûled in behalf 
of complainant, but in my judgment the opposing affidavits of the 
président and seer^tary of that corporation are entitled to greater 
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weight in considering the question of its financial ability. The views 
hère expressed render it unnecessary to consider at this time the other 
questions presented by the affidavits, and discussed by counsel. The 
application for a preliminary injunction will be denied upon the 
ground that complainant has not shown that it will sustain irréparable 
injury unless such injunction be granted. 



THE ST. PAUL. 

INTERNATIONAL NAV. 00. v. THE ST. PAUL (CROSSMAN et al., 

Interveners). 

(Circuit Court of Appeals, Second Circuit April 7, 1898.). 

Nos. 01 and 92. 

1. Salvage— Vessel and Cargo— Separate Claims. 

Where by one séries of opérations the cargo is salved, and by another the 
ship, it is proper for the salvors to bring separate proceedings against ship 
and cargo, and for the court to award separate sums, each bearing a dif- 
férent ratio to the amount salved. 

2. Same— Error in Vamjation of Vessei.. 

Where the court valued the vessei salved at $2,000,000, wbile its actual 
value was $1,888,500, the error is not material, as, where the total amount 
salved is so large, the différence between the two sums is too small to affect 
the amount of award. 
8. Same— Compensation. 

An award of $131,012.48 as salvage against the liner St Paul, valued at 
$2,000,000, will not be disturbed as excessive, where she was stranded, and 
called Into service the resources of two wrecking companies wlth equipment, 
valued at $400.000. The salvors responded promptly, enabling them to take 
advantage of the favorable condition of the water on the day she grounded; 
and the services were rendered by a large force, and occupied 11 days, during 
which time the liner was exposed to risk of loss. 

4. Same— Unlading and Delivery of Cargo— Lighterage or Salvage. 

Where the opérations of the salvors in righting and securing a stranded 
vessei save the cargo, valued at $2,000,000, from a risk to which it was fairly 
exposed, and the cargo is then removed by them, the award should be for 
salvage, and not merely the cost of lighterage, and one of $28,987.52, though 
most libéral, will not be disturbed on appeal. 

5. Same — Charge against Specie Cargo. 

No distinction can be made between the proportions of salvage charged 
against the différent kinds of cargo, and specie must bear its share of the 
common burden. 

Appeal from the District Court of the United States for the Southern 
District of New York. 

Thèse are two salvage sults growing out of the stranding of the American 
Line Steamship St. Paul in January and February, 1897. The flrst action is in 
rem against the steamer and her freight moneys, and the second is in personam 
to recover salvage in respect to her cargo. The two actions were tried together 
in the district court, Southern district of New York, the testimony being given 
in open court, resulting in salvage awards of $131,012.48 against the vessei 
and of $28,987.52 against the cargo. The St. Paul, 82 Fed. 104. Appeals hâve 
been taken by respondents in both causes, and by libelants in the second one. 

Samuel Park and Harrington Putnam, for libelants. 
H. Galbraith Ward, for International Nav. Co. 
E, L. Baylîes, for intervener Van Bergen. 
Wilhelmus Mynderse, for intervener Crossman. 

Before WÂLLACE, LACOMBE, and SHIPMAN, Circuit Judgea. 
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LACOMBE, Circuit Judge. It will be nmiecessary to write a long 
opinion in this case. The district judge has made an elaborate and 
careful présentation of the facts, as to rnost of which there is no dis- 
pute. The authorities bearing upon the question, "What amount 
should be awarded as salvage?" will be found in the opinion in The 
Lamington, handed down herewith, and in the note flled with that 
opinion. 86 Fed. 675. It will be sufficient briefly to refer to the 
following points presented on the briefs: 

1. The argument has taken a scope far beyond the limita of discus- 
sion warranted by thèse appeals. The libels were flled by salvors 
to obtain an award for their service. That service was begun when 
ship and cargo were ashore on the Jersey coast. Before it had pro- 
ceeded four days the salvors removed the cargo, and subsequently con- 
tinued their opérations on the ship for a week more. The actual 
services which they rendered to the cargo after they took it from the 
ship's tackles were materially différent from the service they subse- 
quently rendered to the ship itself. When the question of a salvor's 
rémunération is to be determined, it is eminently proper to inquire 
exactly what he has done, and to regulate such rémunération ac- 
cordingly. The cases are numerous where one rate of award has been 
given on the proceeds of the ship and another and différent one on 
the proceeds of the cargo. It is sufficient to refer to The City of 
Worcester, 42 Fed. 916. It was, therefore, quite proper in the case at 
bar for the salvors to bring separate proceedings against ship and car- 
go, and for the court to award separate sums, which did not bear the 
same ratio to the amounts salved. But in so doing it was not neces- 
sary to décide, and we do not understand that the district court did 
décide, whether the community of interest between ship and cargo 
ended, or when it ended, or to what extent the expense of getting the 
ship afloat was a common charge, or what should be the measure of 
contribution as between ship and cargo to any expenses whatever, or, 
indeed, any of the questions which présent themselves when an appor- 
tionment of gênerai average is under review, as in the case of 
L'Amérique, 35 Fed. 835. With none of thèse questions hâve the 
salvors any concern. By one séries of opérations they hâve salved the 
cargo, by another séries of opérations they hâve salved tlie ship. Their 
libels demand the rewards for thèse services, and the district court, as 
its decrees plainly show, has decided only that libelants are entitled 
to recover as salvage $131,012.48 against the ship and freight and 
$28,987.52 against the cargo. 

2. It is contended that the district judge erred in valuing the St. 
Paul at $2,000,000. It was stipulated in the proceeding against the 
ship that her value should be taken at $1,500,000. Subsequently this 
stipulation seems to hâve been waived, and testimony was taken bear- 
ing on the question of her value. It appeared that the St. Paul, 
which was built in this country, had been completed but a few months, 
and that she cost $2,650,000. The président of the International 
Navigation Company (her owner) testified that this was 30 per cent. 
more than she could be built for in England. She was so new that a 
proper valuation would be her fair cost, and, if the $2,650,000 repré- 
senta the cost of building such a ship and 30 per cent, on such cost, 
then such cost would be 130 : 100 :: $2,650,000 : (in round numbers) 
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$2,088,500. From this should, however, be deducted the dépréciation 
caused by her stranding, which would be fairly represented by what it 
cost to repair her, viz. $150,000. Thïs would leave $1,888,500. When 
the total amount salved is so large, the différence between this sum 
and $2,000,000 is too small to affect the amount of award for salvage. 
3. It is contended that too large an award was made for salvage, 
and it is suggested that it is the largest reported in the books, except 
The Thetis, 3 Hagg. Adm. 14. The value of the property salved, 
however, was very greatly in excess of any reported in the books, and, 
while it is true that the percentage of award diminishes as the amount 
salved increases, no case can be found which does not sustain the 
proposition that the amount salved is an important élément to be con- 
sidered in determining the amount to be awarded. Beference is made 
to L'Amérique, 2 Asp. 460, where an award of £30,000 was reduced on 
appeal to £18,000. The services in that case were not especially 
meritorious. Salvors (their vessels being worth $200,000) fell in with 
a steamship which had been abandoned in a panic. There was con- 
sidérable water in her, but it did not come from any leak, and she was 
in no danger of sinking. Salvors towed her about 100 miles to port, 
and their services, as the court found, ''fall very far short of services 
which in other cases hâve been remunerated by much smaller sums." 
But in the case even of L'Amérique, the value of the salved prop- 
erty was only £190,000, so that the reduced award was over 9 per cent. 
Hère there is an award against ship and freight, valued at $2,000,000 
of $131,012, about 6£ per cent. It is unnecessary to rehearse the facts 
which induced the flxing of the award at that sum. They are fully 
set forth'in the opinion of the district judge. Whatever force there 
may be in some of thé minor criticisms as to his findings, they are on 
ail material points abundantly sustained by the évidence. The appel- 
lant contends that the district court was in error in its conclusions as 
to the difflciilty of getting the vessel off, and as to the degree of danger 
to which she was exposed while shë remained aground. " Undoubtedly, 
it is apparent that ail the tugs which could be made fast to her could 
not hâve pulled her off, and that it needed a heaping up of the water 
under an easterly wind to make sùch movement possible. So, too, if 
the St. Paul had procured thë necessary cables, and bent them to her 
own heavy ànchors, and planted those anchors just where the wrecker's 
anchors were planted, and had hired tugs, and pulled and hauled un- 
der the saine conditions and at the saroe time, she woàld hâve accom- 
plished the same resuit. But she did none of those things. She 
promptly called for the salvôr's aid on the usual salvage terms, "No 
cure, no pay," and it may reasonably be sùpposed that her owners ahd 
underwriters felt much morë comfortable in their minds when they 
kne\v that the resdurces of' two fully equipped wrecking companies 
(the equipment in service was worth $400,000) were engagea in the 
opération, directed by theskill acquired through longyears' expérience 
In coridùcting just such opérations on that véry coast.' Morepver, the 
élément of promptness characterized the service. The wrecking 
steamer, fully equipped, was sent through a dense fog to the relief of 
the St. Paul, runnihg Qown the coast on 1 a course dëtërinined by the 
çasting of the lëad. One resiilt of the salyor's promptness was 'that a 
favorable condition' of the water On the Véry day &e ! groùnded was 



THE ST. PAUL. 343 

availed of, and the sMp moyed 160 feet' The exertions of the next 
eight days, in calm weather and smooth sea, moved her only 77 feet. 
We cannot say, on this record, whether, had it not been for that 160 
feet, the moderate easterly breeze and swell of February 4th would 
hâve freed her from her bed sufflciently to accomplish removal, or 
whether she might not hâve had to wait for some heavier storm, with 
the chance of meeting the same misadventure as L'Amérique, 35 Fed. 
835, breaking her cables and getting still further up on the beach. 
The appellant, moreover, underrates the danger to which the St. Paul 
was exposed. There was, of course, no "imminent danger," possibly 
no remote danger, of her breaking up. She had made a bed for her- 
self in the sand, her keel resting on a substratum of tough clay, and, so 
far as the proof shows, although there were rocks uear her, there were 
none under her. The water was likely to eut out the sand at one 
place and heap it up at another; but, although that would subject the 
ship to unequal strain, it may be that she was too strongly built to 
break her back, sô long as her keel rested on the clay. But even if, 
as appellant contends, she might hâve remained there in safety for an 
indeûnite time, we cannot accède to the proposition that she was not 
thereby exposed to risk of loss. Granted that the structure would 
remain intact high up on the beach, an object of interest to curiosity 
seekers in calm weather, and that she was so strongly built that, lying 
nearly broadside to the Atlantic, she would withstand the buffeting 
of the seas sent in by an easterly gale, and remain intact, a monument 
to the thoroughness and conscientiousness of American' shipwrights, 
nevertheless she was not built or bought for any such purpose. While 
she lay on the Jersey beach she was making nothing for her owners, 
either in inoney or réputation, but quite the reverse, and her value as 
an océan liner was certainly exposed to great risk of détérioration. In 
the 11 days she lay there the strains to which she was exposed pro- 
duced such a condition of affairs that it cost $100,000 for repairs to her 
hull. It is entirely unreasonable to insist that continued exposure 
would not hâve seriously increased this charge. We flnd nothing in 
the record or in the arguments of counsel which would require this 
court to disturb the award of $131,012.48 as salvage against the ship. 
4. The cargo salved was worth about $2,000,000. The award, $28,- 
987.52, is about 1.45 per cent. It was at once determined to lighten 
the steamer by removing the cargo, and that opération began on Sun- 
day, — the day after she stranded, — being completed by the Wednes- 
day ensuing. Respondents contend that allowance should be made 
only of the cost of lighterage at schedule rates of libelants and their 
actual expenditures, — something less than $3,000. We are unable to 
assent to this proposition. The cargo was on board the ship, and ex- 
posed to its risks, when the salvors took hold ; and remained on board 
during the opérations which resulted in placing the anchors where 
they proved effectuai, and in moving the vessel 160 feet. Salved 
property pays not only for avoidance of the certainty of future mishap, 
but for avoidance of the risk of such mishap. Calm weather and 
srnooth seas facilitated the work, and, by reducing the élément of 
actual service rendered, reduced the award, but the anchors and cables 
which the salvors laid down saved the cargo from a risk to which it 
was fairly exposed; not, indeed of total loss, but of increased cost of 
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Ughtering and forwarding, since a slight change in the position oï the 
ship might hâve so reduced the depth of water alongside as to make 
the discharge and forwarding of'the cargo a much more expensive 
opération. The award of the district court has undoubtedly been most 
libéral. If the matter were before us as a court of first instance, we 
might be inclined to fix the awards against the cargo at 1 per cent.: 
but, as it.js, we do not feel warrante! in reversing the decree when 
the percentage of différence is so small. 

5. About $1,000,000 of the cargo was gold, contained in 21 kegs. 
The interveners to whom it was consigned insist that salvors should 
recover only $100, because the gold was conveniently stowed, easily 
handled, its discharge into the lighter occupying only one hour, and 
because it paid a high rate of freight. No authority is cited in sup- 
port of this proposition, except the dictum of Dr. Lushington in The 
Emma (1844) 2 W. Rob. Adm. 315. The weight of authority, how- 
ever, is decidedly against differentiating the awards against différent 
kinds of cargo, or relieving specie from bearing its share of the com- 
mon burden when it is not removed to a place of safety before salving 
opérations are begun. Nelson v. Belmont 21 N. Y. 36; McAndrews 
v. Thatcher, 3 Wall. 347; Coast Wrecking Co. v. Phœnix Ins. Co., 13 
Fed. 127; Pacific Mail S. S. Co. v. New York H. & R. Min. Co., 20 
C. C. A. 349, 74 Fed. 564; The Longford, 4 Asp. 385. 

The decrees of the district court are affirmed, with interest and costs 
in the first suit, and with neither interest nor costs in the second, both 
sides having appealed. 



McRAE v. BOWERS DREDGING CO. 

(Circuit Court, D. Washington, W. D. March 31, 1898.) 

• 

1. Eqdity Juhisdiction— Insoi-vent Corforatioh— Existing Liens. 

When a court of equity takes contrpl and custody of the assets of an In- 
solvent corporation, It does not destroy existing liens, but assumes the burden 
of protecting the rights of ail parties. It will not surrender the property in 
its custody, to be disposed of by otber courts, but will, when necessary, order 
a sale of the assets, and distribute the funds. 

2. Dredging Vessel— Maritime Lien. 

A dredge designed to facilitate navigation, to be used in deepening harbors 
and channels, and removing obstructions from navigable rivers, and to bear 
afloat heavy machinery for that class of work, may become subject to a 
maritime lien. 
S. Same— Wages op Crew. 

The services of the engineer, firemen, deck hands, and captain, who work 
on board a dredging vessel, the mechanics employed in keeping the machinery 
in repair, the pipe men engaged in laying, Connecting, and moving the Unes 
of pipe, and the laborers engaged upon and about the fllled area, are required 
in the prosecution of the work in which the vessel is employed, and they 
hâve maritime liens for wages. 

4. Same — Persons Entiti.ed to Liens. 

The right to claim a maritime lien for wages is not restricted to marinera 
who serve the ship with peculiar nautical skill, but extends to ail whose 
services are in furtherance of the main object of the enterprise in which the 
ship is engaged. 

5. Same— Coai* 

Where coal was furnished to dredging vessels on the orders of the man- 
ager of the company owning the vessels, and was necessary to onable the 
dredgers to do their work, and where the manager did not hâve means to 
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procure tbe'coal, except upon the crédit of the dredgers, this raises a con- 
clusive presumption of the necessity for using the crédit of the vessels. 

6. Same— - Appoktionment of Lien. 

Where persons were employed on, and coal furnished, two or more ves- 
sels, and the évidence shows the time which each man devoted to the service 
of each vessel, and the amount of coal used on each, the amounts will be 
fairly apportioned between the vessels. 

7. Samb— State Law Ckeating Lien. 

2 Ballinger's Codes & St. Wash. § 5953, which provides that "ail steamers, 
vessels and boats, their tackle, apparel and furniture, are liable," etc., cré- 
âtes liens upon ships and vessels for services, supplies, and work done and 
furnished within the state, without regard to the résidence of the owners of 
the vessels. 

Hudson & Holt, for plaintiff. 
T. D. Powell, for receiver. 

Thomas Burke, L. C. Gilman, S. H. Piles, Gorham & Gorham, Ira 
Bronson, and Geo. E. De Steigueh, for interveners. 

HANFOKD, District Judge. The défendant is an insolvent cor- 
poration, and its property and business are in the hands of a re- 
ceiver appointed by this court, upon the pétition of the complain- 
ant, with the acquiescence of the défendant. The property which 
has corne under control of the receiver consista chiefly of patent 
rights, including the right to own and operate, within certain ter- 
ritory, vessels, machinery, and apparatus for dredging, constructed 
according to plans and spécifications covered by the several pat- 
ents granted to Alphonso B. Bowers ; also, the dredgers Anaconda 
and Python, with their machinery and equipments. During the 
years 1895, 1896, and 1897, the défendant was engaged in operating 
said dredgers in the harbor of Seattle, cutting water ways and flll- 
ing tide flats, under a cohtraet with the Seattle & Lake Washing- 
ton Water-Way Company, a corporation which has undertaken to 
fill a large area of tide flats, and in connection therewith to eut 
and deepen water ways across said area, and to eut and construct 
a ship canal, with a lock, to connect Lake Washington with said 
water ways; said improvements being authorized by a contract 
made and entered into by the state of Washington with the water- 
way company. The défendant, under its contract, during the time 
it was engaged in said work, dredged a water way more than 2,500 
feet in length, 500 feet wide, and with a depth of water of 26 feet 
at low tide, and, with the material excavated by dredging said wa- 
ter way, fllled in and made from 75 to 100 acres of land; cover- 
ing a space theretofore submerged except at low tide. In doing 
said work the défendant contracted debts for necessary supplies 
and materials, for repairs to its vessels and machinery, and for 
wages earned by the men employed in operating the dredgers, and 
handling the pipes by which the material taken from the water 
ways was conducted to the fllled area. The Anaconda and Python 
are vessels designed to operate afloat, and to navigate from place 
to place where their services may be required in dredging and 
deepening rivers, harbors, and water ways. Before coming to Seat- 
tle, they hâve each been employed at other distant places, and hâve 
made voyages by being towed upon the Pacific Océan. Their ma- 
chinery consista of rotary cutters, for digging in mud and sand 
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beneàth thé ;^âter; and centfifugal pumps, by .which the sand, 
mud, and màterial ïoosened upby the rotary cutters, and drawn 
up in a srfate. of solution, is forcçd through liîies of pipe to places 
of deposit; and engines for driving the cutters and pumps. The 
interveners are ail creditors of the défendant, and by their péti- 
tions seek to hâve their claims adjudicated, and pàyment thereof 
decreed to be ruade out of the proceeds of the assets in the hands 
of the receiver. Some.of them allège that they extended crédit to 
the dredgers for supplies and matérials necessary for their use in 
the business in which they were engagea, and for repairs; and 
others allège that they hâve earned wages, as engineers, flremen, 
and deck hands, in operating the dredgers and the niachinery con- 
nected therewith, and in doing work necessary in watching and 
handling the pipes used in connection with the dredgers. Ail of 
thèse interveners claim to hâve maritime liens upon the dredgers 
and their equipments for the amounts due to them, respectively, 
and that the dredgers and their equipments, if not in the custody 
of the receiver, wôuld be subjeet to process in suits which might be 
prosecuted in admirai ty to enforce their alleged liens; and for thèse 
reasons they ask this court to allow their claims as preferential 
debts to be paid out of the proceeds to be derived by sale of the 
dredgers and their equipments. When a court of equity takes con- 
trol and custody of the assets of an insolvent corporation, it does 
not assume to destroy existing liens, or to devest the rights of 
lien creditors. The court assumes the burden of protecting as far 
as inay be the rights of ail parties having interests. Therefore it 
will not surrender property in its custody, to be disposed of under 
process from other courts, but will, when necessary to enable cred- 
itors to collect their dues, of der a sale of the assets, and distribute 
the funds according to the rights and priorities of the owners and 
creditors. Pratt v. Coke Co., 168 U. S. 259, 18 Sup. Ct. 62; In re 
Scott, Fed. Cas. No. 12,517; In re People's Mail Steamship Co., Id. 
10,970. Therefore I hold that the interveners hâve a standing in this 
court to assert their claims, and, if they succeed in establishing mari- 
time liens, thèy should be paid from the proceeds in préférence to the 
gênerai creditors of the défendant corporation. 

The main question in the case is whether the dredgers are ves- 
sels subjeet to adiniralty process, whether the work which they 
were doing was a maritime service, whether the contracts under 
which they were supplied. and kept in repair are maritime, and 
whether their orews bave maritime liens for their wages. The 
writers and judges who hâve expounded maritime laws, and the 
rùles by which the jurisdiction of admiralty courts must be meas- 
ured, hâve not succeeded in making known any satisfactory test by 
which floating structures which are subjects of admiralty jurisdic- 
tion, and to which maritime liens may attach, may be distinguished 
from those which hâve no .place in the realm of maritime juris- 
prudence. There are numefous décisions which tell that adapta- 
bility to float on the water, masts, sails, propelling machinery^ " 
steering apparatus, capacity for carrying merchandise or passen- 
gers, and mobility, are features by which a subjeet of admiralty 
jurisdiction may be recognizèd; but the décisions are not ail con- 
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sistent with any guiding principle which makes admiralty juris- 
diction dépend upon the size or shape of a vessel, her means of 
propulsion, or her adaptability for use. According to the décisions, 
a ship, although afloat, is not a ship if her original construction, 
rigging, and furnishing remain incompleted. Men employed on 
board of a vessel for her préservation do not acquire maritime liens 
for their wages if she is out of commission; that is, if she has 
no voyage in contemplation. A ship is not employed in a mari- 
time service when used merely as a warehouse to hold her cargo 
after the completion of a voyage, and while navigation is suspend- 
ed. The actual employment of a structure designed for use in the 
transportation of marchandise or passengers by sea is not under ail 
circumstances conclusive. Wharves and warehouses are necessary 
for the transportation and préservation of merchandise to be car- 
ried in ships to a distance, and yet such structures, although iu 
fact instruments of commerce and aids to navigation, are not mar- 
itime vessels. Floating dry docks, used in the repair of vessels, are 
not maritime things. On the other hand, a private yacht or pleasure 
boat, not designed for nor employed in trade or commerce, is a vessel 
which may be a subject of admiralty jurisdiction. The width of a 
stream or the length of a voyage is no criterion by which to détermine 
the character of the service, nor the question of admiralty jurisdiction. 
Neither will jurisdiction of a floating structure be denied by a court of 
admiralty because it does not carry masts, propelling machinery, or 
steering apparatus, or lacks accommodations for a crew. There is 
great confusion in the décisions as to whether particular structures, 
such as pile drivers, wharf boats, rafts, and dismantled vessels, are to 
be classed within or without the pale of admiralty jurisdiction. 
The following is a list of cases in which the jurisdiction has been 
sustained over a great variety of floating structures, including a 
floating elevator, a harbor tugboat of less than five tons, a scow, 
a canal boat used only upon an artiflcial canal wholly within one 
state, a barge without masts, sails, propelling machinery, rudder 
or anchor, a ferry boat, a steam derrick boat, a floating boat house, 
a floating bath house, a pile driver, a dredger, and a raft of tim- 
ber: 1 Am. & Eng. Enc. Law (2d Ed.) p. 255; The Cheeseman v. 
Two Ferry Boats, Fed. Cas. No. 2,633; The Dick Kevs, Fed. Cas. 
No. 3,898; The E. M. McChesney, Fed. Cas. No. 4,463; ïd., Fed. Cas. 
No. 4,464; Fifty Thousand Feet of Timber, Fed. Cas. No. 4,783; 
The Florence, Fed. Cas. No. 4,880; The Gâte City, Fed. Cas. No. 
5,267; The General Cass, Fed. Cas. No. 5,307; The Hezekiah Bald- 
win, Fed. Cas. No. 6,449; The Kate Tremaine, Fed. Cas. No. 7,622; 
Maltby v. Steam Derrick Boat, Fed. Cas. No. 9,000; Kaft of Snars. 
Fed. Cas. No. 11,528; The W. J. Walsh, Fed. Cas. No. 17,922; 
Malony v. City of Milwaukee, 1 Fed. 611 ; Murray v. The F. B. Nimick, 
2 Fed. 86; Endner v. Greco, 3 Fed. 411; The: Old Natchez, 9 Fed. 
476; U. S. v. One Kaft of Timber, 13 Fed. 796; Muntz v. Raft of 
Timber, 15 Fed. 555, 557; The B. & C, 18 Fed. 543. afflrmed in Ex 
parte Boyer, 109 U. S. 629-632, 3 Sup. Ct. 434; The Alabama, 19 
Fed. 544; Id., 22 Fed. 449; The Ella B., 24 Fed. 508; The Murphy 
Tugs, 28 Fed. 429; The Pioneer, 30 Fed. 206; Woodruff v. One Cov- 
ered Scow, 30 Fed. 269; Disbrow v. The Walsh Bros., 36 Fed. 607; 
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Aitcheson v. The Endless Chain Dredge, 40 Fed. 253; Coasting Co. 
v. The Commodore, 40 Fed. 258; Seabrook v. Eaft of Railroad 
Cross-Ties, 40 Fed. 596; Bywater v. Kaft of Piles, 42 Fed. 917; The 
City of Pittsburgh, 45 Fed. 699; The Progresso, 46 Fed. 292; The 
St. Louis, 48 Fed. 313; The Wilmington, 48 Fed. 566; Stebbins 
v. Five Mud Scows, 50 Fed. 227; Id., 12 C. C. A. 359, 64 Fed. 495; 
The Atlantic, 53 Fed. 607; The Starbuck, 61 Fed. 502; The Public 
Bath No. 13, 61 Fed. 692; Saylor v. Taylor, 23 C. C. A. 343, 77 
Fed. 476; The International, 83 Fed. 840; Lawrence v. Flatboat, 
84 Fed. 200; Ex parte Easton, 95 U. S. 68-78. A dredging vessel, 
designed to facilitate navigation, by going f rom place to place, to 
be used in deepenlng harbors and channels, and removing obstruc- 
tions from navigable rivers, and to bear afloat heavy machinery and 
appliances for use in that class of work, may commit, or be in- 
jured by, a marine tort, and she may become subject to a mar- 
itime lien for salvage. She has mobility, and her élément is the 
water. She can be used afloat, and not otherwise. She has car- 
rying capacity, and her employment has direct référence to com 
merce and navigation. I perceive no reason for exempting such a 
vessel from the liabilities arising from nonpayment of the wages 
of her crew, or from such unfulfllled contracts as would subject 
other vessels to liens enforceable by a court of admiralty. 

I find no difficulty in pronouncing in favor of the engineers, fire- 
men, deck hands, and captains who worked on board of the dredg- 
ers. They hâve maritime liens for the balances due to them for 
wages. The captains were not clothed with the authority of mas- 
ters, but were simply foremen in charge of the working crews. 
Theref ore the rule that the master of a vessel has no lien for wages 
does not apply to them. Those who worked as gênerai mechanics 
in keeping the machinery in repair, and the pipe men, who attended 
to laying, Connecting, and moving the lines of pipe, and those who 
performed necessary labor upon and about the filled area, are also 
entitled to liens. Their services were required in prosecution of 
the enterprise in which the vessels were employed. The right to 
claim a lien for wages under the gênerai maritime law is not re- 
stricted to favor only mariners who serve the ship with peculiar 
nautical skill, but extends to ail whose services are in furtherance 
of the main object of the enterprise in which the ship is engagea. 
The Minna, 11 Fed. 759; The Océan Spray, Fed. Cas. No. 10,412. 
It is true that some of the men worked upon and in connection 
with both vessels, and the law does not admit of a lien upon one 
vessel for wages earned in service upon a différent vessel ; but the 
évidence shows with approximate accuracy the time which each 
man devoted to the service of each vessel, and the amounts can be 
fairly apportioned. 

Ail of the coal consumed by both vessels while engagea in the 
work was purchased of the intervener C. J. Smith, as receiver of 
the Oregon Improvement Company. The évidence shows that the 
défendant is a corporation organized under the laws of the state of 
Illinois. Its président and gênerai offlcers, except a gênerai man- 
ager, were not inhabitants of this state, and it had no gênerai 
office in this state while the work ref erred to was being done. 
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The coal was furnished upon the request of the gênerai manager, 
and was delivered in scows, from which it was received on board 
the dredgers as required for use. The évidence shows the average 
daily consumption of each of the dredgers, and the number of 
hours each was in opération; and from this data a close estimate 
of the amount supplied to each can be ascertained, and a fair ap- 
portionment made, so that the liens upon each vessel will not be 
for a greater amount than the price of the coal which she con- 
sumed. Pive thousand dollars is claimed as a set-off for work done 
by the dredgers in front of a wharf owned by the Oregon Improve- 
ment Company in Seattle harbor. The receiver has allowed a crédit 
of f4,000 for this work, and I flnd from the évidence that this 
amount is full compensation for the service of the dredgers under 
the contract which the défendant made with Eeceiver Smith. It 
is earnestly contended in opposition to the demand of this inter- 
vener that the évidence is insufflcient to prove that there was ne- 
cessity for purchasing supplies of coal upon the crédit of the dredg- 
ers, and that without such necessity there can be no lien. The 
proof is ample to show that the supplies were ordered by the gên- 
erai manager of the défendant corporation, that such supplies were 
necessary to enable the dredgers to do their work, and that the 
gênerai manager did not hâve money to pay for or means to pro- 
cure said supplies, otherwise than upon the crédit of the dredgers. 
This évidence is sufâcient to raise a conclusive presumption of 
necessity for using the crédit of the vessels. The Grapeshot, 9 Wall. 
129-145; The Lulu, 10 Wall. 192-204. 

The claims to liens for wages and for supplies and repairs are 
founded, not only upon the gênerai maritime law, but also upon a 
statute in force in this state, which provides that: 

"AU steamers, vessels and boats, their tackle, apparel and furniture, are liable: 
(1) For services rendered on board at the request of or on contract with their 
respective owners, masters, agents, or consignées. (2) For supplies furnished in 
this state for their use at the request of their respective owners, masters, agents, 
or consignées. (3) For work done or material furnished in this state, for their 
construction, repair, or equipment, at the request of their respective owners, 
masters, agents, consignées, contractors, subcontractors, or other person cr per- 
sons having charge in whole or in part of their construction, altération, repair, 
or equipment." 2 Ballinger's Codes & St. Wash. § 5953. 

From the évidence and stipulations of the parties, I flnd that 
the claims of C. J. Smith, receiver of the Oregon Improvement 
Company, the Moran Bros. Company, and P. J. Sullivan, for sup- 
plies and materials furnished, and for repairs, corne clearly with- 
in the letter and spirit of this statute. The power of the législa- 
ture to create a lien upon a vessel owned by a nonresident of this 
state is denied, and a number of décisions hâve been cited to the 
effect that the maritime law is not subject to amendaient or change 
either by congress or the législature of any state. It is well es- 
tablished, however, by repeated décisions of the suprême court, 
that the state législatures can create liens upon ships and vessels, 
and that such liens, when given to secure debts or liabilities cog- 
nizable in a court of admiralty, may be enforced by the process of 
a court of admiralty. Seé The J. E. Kumbell, 148 U. S. 1-21, 13 
Bup. Ct. 498, in which the previous rulings of the suprême court 
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relating to this subject are reviewed and fully explained. The lég- 
islature may confer a right of action, and creàte a lien for its se- 
curity; but, when process in rem against a vessel is necessary to 
give effect to such statutes, the remedy must be sougbt in a féd- 
éral court of admiralty jurisdiction. This doctrine is illustrated 
by the décisions as to the right of the family of a deceased person 
to sue for damages. The suprême court of the United States has 
decided that, unless authorized by à statute, a suit in admiralty 
cannot be maintained to recover damages for a death, caused by 
a wrongful act or négligence, upon navigable waters within the 
United States. The Corsair, 145 U. S. 335-341, 12 Sup. Ct. 949. 
But where by a state statute a right of action is conferred upon 
the personal représentatives of a deceased person, to recover dam- 
ages for his deàth, when caused by the wrongful act or négli- 
gence or fault of another, if the tort occurred on navigable wa- 
ters within the state, and a lien is also given upon a vessel in 
fault, a suit in rem in admiralty can be maintained to recover 
such damages. 1 Am. & Eng. Enc. Law, pp. 658, 659; The Oregon, 
45 Fed. 62; The Willamette, 59 Fed. 797, affirmed in 70 Fed. 874; 
In re Humboldt Lumber Mfrs. Ass'n, 60 Fed. 428, affirmed in 19 
C. C. A. 481, 73 Fed. 239; The Oceanic, 61 Fed. 338, affirmed in 
20 C. C. A. 419, 74 Fed. 261. The valid laws of a state, which by 
their terms are not restricted in their application to property owned 
by citizens or inhabitants, must be treated as of gênerai applica- 
tion. In the matter of liens upon vessels, it is not ownersbip with- 
in the state which renders the vessel subject to the statute, but the 
fact of the transaction being within the state. There would be no 
reason or justice in exempting vessels owned by nonresidents, when 
employed within this state, from liabilities and burdens imposed 
upon vessels having résident owners; and there is no provision of 
the constitution limiting the power of the législature of a state 
which can possibly be so construed as to make such exemption of 
foreign vessels necessary. 

I am unable to find from the évidence that the Washington Rub- 
ber Company, the Puget Sound Machinery Depot, the Seattle Hard- 
ware Company, or the Gutta-Percha & Rubber Manufacturing Com- 
pany hâve liens upon either of the vessels, either under the gên- 
erai maritime law or the statute. As to each of thèse interveners 
there is a failure of . proof to show that the supplies and materials 
sold to the défendant company were necessary for use in connec- 
tion with the work of either of the dredgers, or that they were so 
used. Their demands in the amaunts claimed will be recognized 
as valid debts of the corporation, but not as preferential. 

The question of interest will be determined when there are f unds 
to distribute. If the assets shoùld be insufflcient to pay ail the 
debts of the défendant, with lega;l interest, or the contract rate, 
where there hâve been promises in writing to pay interest, then 
each créditer will receive a divïdénd upon a pro rata distribution 
of the fuhds, based upon a compûtation of the principal amounts. 

The payments to be credited against the claim of P. J. Sullivan 
will be applied as he has shown by his amended pétition that he 
has applied the same. 
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Âttorney fées will be allowed as follows: To National Bank of 
Commerce, $250; to Merchants' National Bank of Portland, $300; 
to First National Bank of Portland, $125. 

A decree will be entered allowing the claims of ail the interven- 
ers for the amounts admitted to be due, and directing that the 
Anaconda and Python be sold separately, and that the debts due to 
the employés, and to C. J. Smith, the Moran Bros. Company, and 
P. J. Sullivan, rank as preferred claims against the proceeds for 
the several amounts which the évidence shows to be properly charge- 
able against each vessel. 



THE HUMBOLDT. 

GRAUMAN v. THE HUMBOLDT et aL 

(District Court, D. Washington, N. D. March 15, 1898.) 

1. Maritime Contkact— Suit in Rem. 

A contract constituting a person gênerai passenger and f reight agent of 
a steamship, and giving him entire control of her passenger and f reight busi- 
ness, is not a maritime contract, and a suit in rem in admiralty will not 
lie for a breach of such contract. 

2. Admiralty — Jcrtsdiction — Lien. 

A contract for services such as are usually performed by shlps' brokers 
and business agents, and performed on land, is not a maritime contract, and 
cannot be made the basis of a maritime lien, which may be enforced in a 
court of admiralty. 

Metcalfe & Jurey, for libelant. 

Gorham & Gorham and Fred Rice Eowell, for claimant. 

HANFORD, District Judge. This is a suit in rem by D. J. Grau- 
man against the steamship Humboldt, to recover damages for breach 
of a contract alleged to hâve been made by and between the libelant 
and the charterer of the steamship, with the knowledge and consent 
of her owner, by which the libelant was constituted the gênerai pas- 
senger and freight agent of the vessel at Seattle during the term 
for which she was under charter. Under the contract, the libelant 
was to hâve entire control of the passenger and freight business of 
said steamship, and was to receive as his compensation 10 per cent, of 
her earnings during said period, and for said compensation the steam- 
ship and her earnings were to be liable to him. The libel also 
allèges that the libelant removed f rom his former place of résidence 
to Seattle, and, relying upon the crédit of the ship, entered upon the 
performance of his duties, and that he deelined to accept other offers 
of lucrative employment; that his commission on the amount of earn- 
ings otthe steamship, if the contract had not been broken, would hâve 
amounted to $10,000 ; and the said contract has been wrongf ully can- 
celed, thereby causing damage to the libelant in the amount of $10,- 
000. The case has been heard upon a plea to the jurisdiction in the 
form of exceptive allégations denying that the contract sued on is a 
maritime contract, and denying the right of the libelant to maintain 
a suit in rem founded upon said contract. 
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The désignation of the libelant in the contract as "General Passen- 
ger and Freight Agent" must be understood as indicating the nature 
of the services for which he was engaged, and the inferences to be 
drawn therefrom, and from the failure of the libel to show anything 
différent, are that the services were not of a maritime nature, but were 
to be performed on land, and were similar to the ordinary work of 
solicitors, ships' brokers, and business agents, who hâve no part 
in the navigation of vessels. Such a contract is not maritime, and 
cannot be made the basis of a maritime lien. A lien does not attach 
to a vessel as security for the performance of a contract of affreight- 
ment, or for the transportation of passensrers, until the freight or 
passengers hâve been taken on board, or placed in the care of the 
ship's master or a duly-authorized. agent of the owners. The Free- 
man v. Buckingham, 18 How. 182; Vandewater v. Mills, 19 How. 82; 
The Lady Franklin, 8 Wall. 325; The Keokuk, 9 Wall. 517; The Dela- 
ware, 14 Wall. 579; The General Sheridan, Fed. Cas. No. 5,319; The 
Ira Chaffee, 2 Fed. 401; The Monte A., 12 Fed. 331; The Eugène, 83 
Fed. 222. An agreement to solicit business for a ship, and to act as 
agent in making maritime con tracts, is at least one degree more re- 
mote from the business of a ship, as such, than an executory contract 
of affreightmënt or passenger contract, and the ground for claiming a 
lien is correspondingly less. The authorities cited which seem to re- 
semble most nearly the case under considération are The Thames, 10 
Fed. 848; The J. C. Williams, 15 Fed. 558; The Grystal Stream, 25 
Fed. 575; The Paola R., 32 Fed. 174; Doolittle v. Knobeloch, 39 Fed. 
40. Thèse cases ail deny the right to claim a lien for commissions of 
a ship's agent or broker. The cases cited by counsel for the libelant, 
in which liens were sustained, were ail based upon services which 
were considered to be necessary to enable a ship to discharge the 
obligations of a maritime contract, as in the cases of The Canada, 7 
Fed. 124, and The Wivanhoe, 26 Fed. 927, in which liens were claimed 
for delivering cargo on board the vessels; or cases in which, on ac- 
count of the known insolvency of the owners, freight was hypothecated 
to obtain necessary crédit for disbursing a ship in a foreign port, so 
as to avoid détention, as in the following cases: Freights of The 
Kate, 63 Fed. 707; The Advance, 19 C. C. A. 194; 72 Fed. 793; The 
Allianca, Id.; The Vigilancia, Id. ; The alleged agreement that the 
ship and her earnings shall be liable for the libelant's compensation 
under the contract, even if made with ail the formalities necessary 
to constitute a valid hypothecation of a vessel, would not change the 
nature of the contract, nor confer jurisdiction upon a court of admi- 
ralty td enforce it. A lien so created would not be essentially différ- 
ent from a mortgage, and it is settléd law in this country that a suit 
in rem in admiralty cannot be maintained to foreclose a mortgage 
upon a vessel. A decree will be entered sustaining the plea and dis- 
missing the suit. 
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HOLLINGSWORTH V. SOUTHERN RY. CO. 

(Circuit Court, D. South Carolina. April 15, 1898.) 

Statuts Adopting Foreign Corporation — .Torisdiction of United Stateb 
Courts — Diversity of Citizekship. 

Act March 9, 1896 (22 St. at Large S. C. p. 114), prescribes the necessary 
steps to authorize a foreign corporation to transact business in the state, 
and provides that any foreign corporation complying with such requirements 
shall become a domestie corporation, enjoy the rights and be subject to 
the liabilities of such domestie corporation, may sue and be sued in the 
state courts, and shall be subject to the jurisdiction of the state as fully 
as though originally created under the laws of South Carolina. Held, that 
a foreign corporation does not, by complying with such statute, become a 
citizen of South Carolina, so as to affect the jurisdiction of the United States 
courts over it. 

Sheppard & Geier, for plaintiff. 
B. L. Abney, for défendant. 

SIMONTON, Circuit Judge. This case cornes up upon a motion to 
remand. The cause was originally brought in the court of common 
pleas of Greenwood county, S. C, against the défendant. The com- 
plaint made the following allégations as to the status and citizenship of 
the défendant: 

First. "That the défendants are a body politic and corporate, created by and 
organized according to law." 

Second. "That the plaintiff is informed and believes and allèges that the de- 
fendants are a body politic and corporate, chartered by and organized under the 
laws of the state of Virginia." 

Third. "That the plaintiff is informed and believes and allèges that the de- 
fendants hâve complied with the provisions of an act of the gênerai assembly 
of the state of South Carolina, approved March 9th, A. D. 1896, entitled 'An 
act to provide the manner in which railroad companies incorporated under the 
laws of other states or countries may become incorporated in this state,' and are 
doing business in this state, under the name and style of 'Southern Railway Com- 
pany.' " 

Fourth. "That in and by the provisions of the act of the gênerai assembly of 
South Carolina mentioned in the next preceding paragraph hereof, and in the 
3rd section thereof , it is provided 'that when a foreign corporation compiles with 
the provisions and requirements of this act, it shall ipso facto become a domestie 
corporation, and shall enjoy the rights and be subject to the liabilities of such 
domestie corporations; it may sue and be sued in the courts of this state, and 
shall be subject to the jurisdiction of this state as if it were originally created 
under the laws of the state of South Carolina.' " 

Fifth. "That the défendants are now, and at the times hereinafter mentioned 
were, the owners of a railroad which runs from the city of Columbia, in said 
state, to the city of Greenville, in the said state, which is commonly known as 
the Columbia and Greenville Railroad, which said railroad passes through the 
town of Greenwcod, in the county of Greenwood, in the said state, together with 
the engines, cars, locomotives, tracks, and side tracks, or sidings appurtenant 
or belonging thereunto." 

Sixth. "That the défendants are now, and at the times hereinafter mentioned 
were, operating the said railroad, running as aforesaid, from the city of Colum- 
bia, through the town of Greenwcod, to the city of Greenville, together with 
the engines, cars, locomotives, tracks, and side tracks, or sidings thereunto be- 
longing." 

After complaint flled, the défendant filed its pétition for removal, on 
the ground of diversity of citizenship, and gave the proper bond. The 
86 F.— 23 
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cause was removed into this court, the plaintiff not assenting, but giv- 
ing notice of the motion to rëmaM. < 

The motion to remand is based upon the statute of the state of South 
Carolina, of March 9, 1896 (22 St. at Large, p. 114), and the proceeding 
of this défendant thereunder. The statute is in thèse words: 

"Section 1. Be lt enacted by the gênerai assembly of the state of South 
Carolina, that each and every railrpad company or railroad coporation created 
or organized uhder or by virtue ,of any government other than that of this state 
desiring to own property or carry on business, or exercise any corporate franchise 
in this state of any klnd whatsoever, shall flrst file in the office of the secretary 
of state a çopjy of Its charter, paying theref or such fées as may be required 
by law, and cause a copy of such charter to be recorded In the office of the reg- 
lster of mesne conveyances of clerfc of court of common pleas In each county in 
which such company or corporation desires or proposes to carry on its business or 
to acquire or own property. Such copy of the charter shall be authenticated in 
the manner directed by law for the authentication of the statutes of the state 
or country under whose laws such corporation is chartered or organized. 

"Sec. 2. That if any such charter or any part thereof, flled as aforesaid in the 
office of the secretary of state, shall be In contravention or violation of the law? 
of this state, such charter or such parts thereof so in conflict with the laws of 
this state shall be null and void. 

"Sec. 3. That when a foreign corporation complies with the provisions and re- 
quirements of this act lt shall Ipso facto beçome a domestic corporation, and 
shall enjoy the rights and be subject to the liabilitles of such domestic corpora- 
tion; it may sue and be sued in the courts of this state, and shall be subject 
to the jurisdiction of this state, as fully as if it were originally created under 
the laws of the state of South Carolina. 

"Sec. 4. That it shall be unlawful for any such foreign corporation to do busi- 
ness, or attempt to do business, in this state without flrst having complied with 
the requirements of this act, and any violation of this act shall be punished by 
the forfeiture to the state by the party offending of a penalty of rive hundred 
dollars, to be recovered by suit in the court of common pleas for any county in 
which such offender does or attempts to do business, or in any other court of 
compétent jurisdiction. 

"Approved the ninth day of March, A. D. 1896." 

The défendant company complied with the provisions of this act, and 
insisted upon its right to them. This contention was sustained by the 
suprême court of the state. State v. Tompkins, 48 S. C. 49, 25 S. E. 
982. The motion to remand is based on this statute of the state. 
The plaintiff contends that, by the opération of the statute and the 
action of the défendant thereunder, it has become in ail respects a 
corporation of the state of South Carolina, and has lost any right of 
removal into this court. If the intent of this statute is to impose as a 
condition upon foreign corporations, before they are allowed to do 
business in this state, such action on their part as will deprive them 
of, or prevent them from seeking, the jurisdiction of the fédéral court, 
it is inoperative and void. No state législature can lawfully impose 
such a condition in express ternis upon any corporation seeking to do 
business in a state, nor would the acceptance of any such condition bind 
such corporation, nor can any state législature by indirection accom- 
plish that which it cannot do directly. In Insurance Co. v. Morse, 20 
Wall. 445, a condition preseribed for corporations before doing busi- 
ness in a state that they must flrst agrée not to remove a suit for trial 
into the United States circuit court or fédéral courts is répugnant 
to the constitution of the United States and the laws in pursuance 
thereof, and is null and void; and, further, the agreement flled by a 
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corporation under such an act is also void. This case was affirmed 
(Barron v. Burnside, 121 U. S. 186, 7 Sup. Ct. 931); and this case 
emphasizes the doctrine that ail législation, the intent and purpose of 
which is to deprive a foreign corporation of the privilège of suit in the 
fédéral courts, — a privilège secured to it by the constitution, — is wholly 
null and void. So, also, the doctrine is fully sustained in Southern 
Pac. Co. v. Denton, 146 U. S. 202, 13 Sup. Ct. 44. Ail the cases sustain 
this proposition also: "That agreements in advance to oust the courts 
of jurisdiction conferred by law are illégal and void, and that, while the 
right to remove a suit may be waived or its exercise omitted in each 
recurring case, a party could not bind himself in advance by an agree- 
ment which might be speciflcally enforced thus to forfeit his right at ail 
times and on ail occasions whenever the case might be presented." 
Barron v. Burnside, supra. This being so, if the purpose of the act 
was to impose a condition of this sort, and that purpose was expressed, 
there can be no doubt it would be invalid; and if the purpose is in 
the act without frank expression, but is there to ail intents and pur- 
poses, then that purpose would be unlawful, and to this extent the act 
would be invalid. Moore v. Bailway Co., 21 Fed., at page 819. 

Whatever may be the purpose of the act, or whether it be valid or 
invalid, do its provisions prevent the Southern Bailway Company from 
seeking the jurisdiction of this court? Is it made so far a corpora- 
tion of the state of South Carolina as to deprive this court of juris- 
diction over a suit between it and a citizen of South Carolina? It 
must ârst be noticed that the act of assembly now under discussion 
does not profess to create a corporation. It assumes a corporation 
already created and organized under the authority of some other state 
or power. It then, after certain formalities are observed, adopts that 
corporation as a domestic corporation. 

A corporation is the créature of the state under whose législation it 
is formed. It cannot devest itself of its paternity, nor can it ever lose 
it, nor can the subséquent act of any state or sovereign change it. 
On this point the suprême court, in Nashua & L. K. Corp. v. Boston & 
L. E. Corp., 136 U. S., at page 372, 10 Sup. Ct. 1007, say: 

"A more satisfaetory answer would, perhaps, hâve been, that, whatever eff ect 
may be attributed to the législation of Massachusetts in creating a new corpora- 
tion by the same name with that of the complainant, or in allowing a union of 
its business and property with that of the complainant, it did not change the 
existence of the complainant as a corporation of New Hampshire, nor its charac- 
ter as a citizen of that state, for the enforcement of its rights of action in the 
national courts against citizens of other states. Indeed, no other state could, 
by its législation, change this character of that corporation, however great the 
rights and privilèges bestowed upon it. The new corporation created by Massa- 
chusetts, though bearing the same name, composed of the same stockholders, and 
designed to accomplish the same purposes, is not the same corporation with 
the one in New Hampshire. Identity of name, powers, and purposes does not 
create an identity of origin or existence, any more than any other statutes. 
alike in language, passed by différent législative bodies, can properly be said 
to owe their existence to both. To each statute, and to the corporation created 
by it, there can be but one législative paternity." 

The jurisdiction of the circuit courts of the United States, when 
based on diversity of citizen ship, is conflned to suits between citizens 
of states, and aliéna. If plaintiff or défendant be a citizen of a terri- 
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tory or of the District of Columbia, jurisdiction will not attach. He 
must be a citizen and résident of a state. A corporation is not a 
citizen, within the meaning of the acts of congress. "It is a political 
being, created by the law, and cannot sustain the character of a 
citizen." Curt. Jur. U. S. Cts. 128. When a suit is brought by a corpo- 
ration in the United States circuit court, based on diversity of citizen- 
ship, the jurisdiction is maintained upon the ground that, the corpora- 
tion being a f oreign corporation, the corporatof s are citizens of an- 
other state than the défendant. Insurance Co. v. Boardman, 5 Cranch, 
57; Bank v. Slocumb, 14 Pet. 60; Bank v. Deveaux, 5 Cranch, 61. At 
first this fact had to be averred and proved. Subsequently the su- 
prême court held that the court would présume as a matter of fact that 
the corporators of a corporation of another state were citizens of that 
state, and no averment or évidence to the contrary was admissible. 
Bailroad Co. v. Wheeler, 1 Black, 286; Railroad Co. v. Letson, 2 How. 
497. This presumption is conclusive. Steamship Co. v. Tugman, 106 
U. S. 118, 1 Sup. Ct. 58. But the jurisdiction dépends upon the fact, 
that is conclusively presumed, that the corporators are citizens of the 
state creating the corporation. So, when the Southern Railway Com- 
pany cornes into this court, and daims jurisdiction, the claim is not 
based upon the fact that it is a corporation of the state of Virginia or a 
citizen of Virginia, but upon the fact that its corporators are citizens 
of Virginia. Now, when the state of South Carolina adopts this cor- 
poration of the state of Virginia, and makes it a domestic corporation, 
it neither makes the corporation a citizen of this state, nor can it make 
the corporators of the Virginia corporation citizens of South Carolina. 
The courts will not do this; nor will they extend the doctrine that the 
corporators of a corporation are indisputably citizens of the state 
creating it, so as to présume in like manner that corporators of an 
adopted corporation are citizens of the state adopting it. Bailroad 
Co. v. James, 161 U. S. 545, 16 Sup. Ct. 621. 

In the circuit court of appeals of the Sixth circuit is a well-consid- 
ered case on this subject. Louisville Trust Co. v. Louisville, N. A. 
& C. K. Co., 23 C. C. A. 378, 75 Fed. 437. The opinion of the court 
is delivered by a learned and accurate circuit judge (Taft). The Louis- 
ville, New Albany & Chicago Railroad Company had been incorporated 
by the state of Indiana. Subsequently the législature of Kentucky 
passed an act, the first section of which is in thèse words: 

"That the Louisville, New Albany & Chicago Railway Company, a corporation 
organized under the laws of the state of Indiana, is hereby constituted a cor- 
poration with power to sue and be sued, contract and be contracted with, to hâve 
and use a common seal with the power incident to corporations and authority to 
operate a railroad." 

The plaintiff was a citizen of Kentucky, and to the suit brought in 
the circuit court of the United States it was contended that the dé- 
fendant railway corporation was a corporation of the state of Ken- 
tucky, and so a citizen of that state, and that the court was without 
jurisdiction. After discussing the question whether or not the act 
of the législature of Kentucky creàted a new corporation, or merely 
licensed and recognized the Indiana corporation, the court say: 
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"But even If the Kentucky acts did create a new corporation out of the Iiouis- 
ville, New Albany & Chicago Railway Company, in 1880, the new corporation, 
though ereated by Kentucky law, was, for the purposes of fédéral jurisdiction, 
a citizen of Indiana." 

For tbis the court rely on Railway Co. v. James, supra. 
The doctrine is summed up in thèse words by the suprême court, in 
Railroad Co. v. Steele: 

"While a railroad company owning and operating a line running through sev- 
eral states may receive and exercise powers granted by each, and may for many 
purposes be regarded as a corporation of each, such législation does not avail to 
make the same corporation a citizen of every state it passes through, within the 
meaning of the jurisdiction clause of the constitution of the United States." 
167 U. S. 659, 17 Sup. Ct. 925. 

So, whether we construe the act of assembly of the state of South 
Carolina as imposing a condition upon foreign corporations, which con- 
flicts with the constitution of the United States and the laws passed 
thereunder, or whether we construe the act as adopting foreign corpora- 
tions, and as making them for manv purposes domestic corporations, 
still, the jurisdiction of this court over such corporation is not affected 
thereby, and it can seek and receive the exercise of this jurisdiction not- 
withstanding the existence of this act. The motion to remand is re- 
fused. 



BKOWN v. ELLIS. 

(Circuit Court, D. Vermont. March 4, 1898.) 

Fédérai. Courts — Jurisdiction — National BAnks— Assessment against 
Shareholder's Estate. 

An assessment against the estate of an owner of national bank stock, in 
the hands of his executrix, is enforceable in the fédéral courts, though pro- 
ceedings for seulement of the estate are pending In the probate court of 
Vermont. 

This was a suit in equity by Jonathan W. Brown against Rosette R. 
Ellis, executrix of the estate of J. R. Ellis, to recover an assessment 
made by the comptroller of the currency against such estate on shares 
of national bank stock. 

Thomas J. Boynton, for plaintiff. 
Hiram A. Huse, for défendant. 

WHEELER, District Judge. Section 5151 of the Revised Statutes 
of the United States provides that the shareholders of national banks 
shall be holden for the debts and obligations of the banks: and sec- 
tion 5152 that: 

"Persons holding stock as executors, administrators, guardians or trustées shall 
not be personally subject to any liabilities as stockholders but the estâtes and 
funds in their hands shall be liable in like manner and to the same extent as 
the testator, intestate, ward or person interested in such trust would be, if liv- 
ing and compétent to act and hold the stock in his own name." 

The plaintiff is receiver of the Sioux National Bank, and the de- 
fendant is executrix of the estate of J. R. Ellis, who is alleged to hâve 
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held 24 shares of the stock of that bank, winch came to her hands as 
executrix, after his death, January 9, 1892, and upon which, while so 
in her hands, the comptroller of the currency, on March 5, 1897, as- 
sessed $75 per share for payaient of the debts of the bank. This bill 
is brought to recover this assessment out of the assets of the estate in 
her hands. The ahswer dénies holding the stock, and allèges the ap- 
pointaient of commissioners of claims against the estate by, and the 
return of their proceedings to, the probate court of the state having 
jurisdiction of the settlement of the estate, which is still pending, as 
exclusive of this suit. The plaintiff has excepted to this part of the 
answer as impertinent, and this exception has been argued. 

Nearly ail questions relating to the liability of assets in the hands 
of an executor for such an assessment, in a suit in equity like this, that 
hâve been raised hère now, were raised and fully considered in Witters 
v. Sowles, 32 Fed. 130, and deçided in favor of the plaintiff. That 
décision was referred to in Keyser v. Hitz, 133 IL S. 138, 10 Sup. Ct. 
290, with référence to the effect of the statute in laying this liability, 
and has not been questionedso far as has been noticed. The question 
of reaching the assets otherwise than through proceedings in the pro- 
bate court has been more fully argued hère, without noticing that 
case, and has been again examined and considered. The claim did 
not, as shown, so accrue in the life of J. R. Ellis that commissioners 
on his estate would hâve jurisdiction of it. It never was a claim 
against him. Sawyer v. Hebard's Estate, 58 Vt. 375, 3 Atl. 529; 
Hatch v. Hatch's Estate, 60 Vt. 160, 13 Atl. 791. The fédéral statute 
puts the liability directly upon the assets. The question hère is 
whether they are so in the custody of the probate court that they can- 
not be reached but through proceedings in that court. An executor 
or administrator hère does not take title from the probate court, as a 
receiver of a court does, but under the will or by représentation of the 
testator or intestate; and, while the assets of an estate are subject to 
the control of that court as to ail proceedings within its jurisdiction, 
they are liable to judgment or decree in other courts as to matters 
without its jurisdiction. Sparhawk v. Buell's Adin'r, 9 Vt. 74; 
Brown v. Sumner's Estate, 31 Vt. 671. In Holmes v. Bridgman, 37 
Vt. 28, the suprême court decreed payment by the administrator, out 
of the estate of Bridgman, of claims arising in the settlement of an- 
other estate, which had never been presented or passed upon in any 
proceedings in the probate court in the settlement of Bridgman's. 
And decrees in chancery affecting the assets of estâtes in matters with- 
in equity, and without probate, jurisdiction, are common. Williams v. 
Benedict, 8 How. 107, and Yonley v. Lavender, 21 Wall. 276, were 
cases wherë the probate court had jurisdiction of the debts for the 
purpose of distribution of the assets ratably among the creditors ; and 
the jurisdiction of the fédéral courts over distribution of assets, or 
application of them to claims established there, was denied. But in 
Bank v. Jolly's Àdm'rs, 18 How. 503, and Green's Adm'x v. Creighton, 
23 How. 503, the power of the fédéral courts to reach assets in the 
hands of executors and administrators for the satisfaction of équitable 
claims of which those courts haye jurisdiction was, after full examina- 
tion, upheld. This court has jurisdiction of this matter on account of 
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its fédéral nature, as well as of the citizenship-of the parties, and in 
equity, because the assets are held by the exècutrix in trust. Excep- 
tion sustained. 



SMITH et al. v. CONSTJMERS' COTTON-OIL 00. et al. 

(Circuit Court of Appeals, Fifth Circuit March 1, 1898.) 

No. 594. 

1. Fedekai, JnBrsDicTioN — Diverse Citizenship — Uismissat, of Pahty. 

In an action against the members of a flrm for breach of a firm contract, 
where one of the défendants is a citizen of the same state with plaintiffs, 
he may be dismissed without préjudice, and the action continued against the 

others. 

3. Tbial— Instructions— Beeach op Warrantt. 

Contractors for putting on asbestos rooflng warranted the roofs to remain 
water-tight for five years, provided the roofs were not damaged by flre "or 
other accident not traceable to the use of defective material or poor work- 
manship." The évidence tended to show that, before beginning work, the 
contractor called the attention of the owners to the unusually wide spacings 
between the rafters, but were assured that this was ail right, and that the 
responsibility therefor was with the owners, and not the contractors. In an 
action for breach of the warranty, it was claimed that the leakages resulted 
from defective construction of the building. Held, that it was error to charge 
that as the contractors saw the building and the manner and materials of 
its construction, and went forward without modifying their contract, it was 
a warranty that the roof would remain water-tight on the building as con- 
structed. 

8. Contractb— Modification by Parol. 

A written contract may be modified before performance by paroi agreement 
or understanding. 

In Error to the Circuit Court of the United States for the Eastern 
District of Texas. 

Pressly K. Ewing and H. F. Ring, for plaintiffs in error. 
J. C. Hutcheson, for défendants in error. 

Before PAEDEE and McCORMICK, Circuit Judges, and SWAYNE, 
District Judge. 

McCORMICK, Circuit Judge. The Consumers' Cotton-Oil Com- 
pany and Swift & Co., both Illinois corporations, being about to build 
certain oil-mill plants, contracted with H. F. Watson Company, a 
Pennsylvania corporation, and Smith, Peden & Co., the agents of H. F. 
Watson Company, to cover the same with asbestos rooflng, and took 
from them a written guaranty, dated April 18, 1893, to the effect that 
they warranted the roofs to remain water-tight for the tenu of five 
years, and would repair any leakages free of charge for that time, pro- 
vided the roofs were not damaged by tire or other accident not trace- 
able to the use of defective material or poor workmanship. On March 
13, 1896, the défendants in error brought their suit against "Ralph P. 
Smith, Edward A. Peden, and David D. Peden, Sr., late co-partners, 
doing business under the firm name and style of Smith, Peden & Co., 
at the cities of Houston and Waco, in the state of Texas," ail of whom 
were alleged to be citizens of the state of Texas, and résident within 
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the Eastern district of Texas. The pétition showed that H. F. Watson 
Company was not made a party, because it was not an inhabitant of 
or to be found within the state of Texas. It chargea that the roofing 
put on the oil mill did not remain water-tight as warranted, and that 
the défendants did not repair it; that petitioners had been compelled 
to repair it, at a large expense, which they claimed the right to recover. 
The défendants Peden, besides other pleadings not necessary to détail, 
answered: 

"That the plaintiffs solicited bids for rooflng for said oil-mlll plants, and so- 
lieited défendants and H. F. Watson Oompany to make bids to put on said build- 
ing an asbestos roof. That défendants, together with Watson Company, did 
make bids to put on a certain kind of asbestos rooflng on said oil-mill plants; 
and that, at the time of making said bids for said rooflng, défendants were not 
advised of the plans and spécifications of said oil-mill plants further than to 
ascertain the number of squares necessary to make said roof. That they had 
no knowledge : or notice of the kind or character of superstructure that the plain- 
tiffs intended to build to receive said rooflng, but relied upon and supposai, of 
course, that the superstructure that plaintiffs would build to receive said roof 
would be the kind and character usually and ordinarily adopted and used in 
such buildings. Défendants were not advised by plaintiffs of anything to the 
contrary at the time of making said bid, or at any other time. That défendants 
made a bid to do said work, viz. to furnish the asbestos rooflng, and put it on; 
plaintiffs being required by the terms of said agreement to do ail the other work, 
so far as superstructure and material were concemed, to receive said roof. De- 
fendants had no notice from any source whatever that the superstructure for 
said roofs were to be other than the ordinary and usual superstructure for roofs 
used upon, such buildings, and never knew that the superstructure for said roofs 
was not the ordinary and usual superstructure used in erecting such character 
of building until after they had begun to do the work çf placing the asbestos 
rooflng on said mill plants. That, when they first began to put said roofing on 
said mill plants, 1 it was immediately after the carpenters had first put the boards 
on the rafters of said mill plants to receive the rooflng, and before the said 
boards so placed. by said carpenters on said rafters had had time to warp or 
season by the effect of the weather and sun, or show that they would do so. 
That défendants had put but little rooflng on said mill plants before they discov- 
ered that something was wrong with the superstructure of said roofs. Up to that 
time they had not seen, nor were they called upon to investigate, what the 
superstructure of said roofs was; but the surface of said roofs immediately after 
they were laid by the carpenters had the appearance of being tight and smooth, 
and presented a surface upon which roofs of the kind and character that défend- 
ants undertook to lay for plaintiffs eould be laid with safety. But soon there- 
after they saw that when the sun and weather had an cpportunity to dry out 
the planks put upon said rafters on said mill plants to receive the rooflng to be 
put thereon by défendants, that because piaintiff had put green and inferior 
lumber in said roof, the effect of the sun and weather on the said nimber was to 
dry out, shrink it, and cause said lumber to cup and warp and become loose and 
uneven. And, immediately upon notîcing said defects in the superstructure of 
said mill plants, thèse défendants called the attention of plaintiffs and their 
agents and employés in charge of said mill plants thereto, and insisted upon the 
plaintiffs building under said roof more and additional support in the way of 
rafters or something else; but the plaintiffs refused to do so, assuring défend- 
ants that said superstructure was ail right, and would be sufflcient to hold said 
rooflng in the proper manner, and would not warp and injure the roofing to be 
placed thereon by défendants. Défendants, however, advised and cautioned 
plaintiffs in regard thereto, and told them that such superstructure was not the 
kind and character of superstructure that they had flgured upon putting said 
rooflng upon, and was not the kind and character of superstructure ordinarily 
adopted and used for such character of buildings. Défendants, after receiving 
such instructions, and relying on said assurance from plaintiffs, proceeded to com- 
plète said roofing, and did put upon the superstructure placed there by plaintiffs 
a good and sufflcient asbestos roof, of good material and in good workmanlike 
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manner; and that, if sald roofs so placed there by défendants hâve leaked and 
given away in any manner, it was due and traceable to no fault of défendants* 
roof, material, or workmanship, but was due and traceable alone and exclusively 
to the deck or superstructure upon which said roofs were placed, défendant hav- 
ing no interest in, concern with, or control over the construction of said super- 
structure or deck upon which said rooflng was placed. That, if the roofs placed 
upon said buildings by défendants hâve leaks in them, said leaks were caused 
and brought about exclusively on account of the following détective construction 
of said mill plants and the superstructure of said roofs, and is due to no other 
cause whatever: In the first place, défendants say that the rafters supporting 
said roof, and what ls commonly known as the 'bearings' in said roofs, are ten feet 
apart, when they should only hâve been two feet apart. That the boards of 
which the superstructure is made, and upon which this rooflng was laid, are 
less than two menés thick, and are eight inches wide, and twenty feet long. 
That they were placed in said roof while In a green, unseasoned state; and, as 
soon as the heat of the sun and the effect of the weather could dry out and sea- 
son said boards, they warped up, some coming up in the center, some going down, 
some twisting up at both ends, and presenting and making such an uneven sur- 
face under said rooflng that it tore the f elting in many places, and that the warp- 
ing and twisting and shrinking of said boards tore said rooflng, and destroyed 
its usefulness as a roof. A great many of said boards so placed to receive said 
rooflng shrunk so much that the shiplaps made to support and hold the boards 
against each other were pulled apart, and did not touch, and furnished no sup- 
port whatever to the respective boards. That it was impossible to put any rooflng 
of the kind contracted for on such superstructure that would hâve lasted its 
proper length of time. The défendants never saw, nor did any one else so far 
as défendants knew ever hâve any expérience with, any such superstructure 
as was furnished by plaintiffs upon said mill plants to receive said rooflng. The 
défendants say that, if any leaks occurred in said roofs, it was due and traceable 
exclusively to the fact that plaintiffs did not put such a superstructure as it was 
their duty to place upon said mill plants to receive the roof to be eonstructed 
by défendants; and it was the duty of plaintiffs to put a suitable superstructure 
on said mill plants to receive the rooflng that défendants contracted to put there- 
on; and it was no duty of défendants nor were they in any way responsible 
for the kind or eharacter of superstructure placed upon said mill plants by the 
plaintiffs to receive said rooflng, and they are in no way liable or responsible for 
the failure of sald superstructure so placed upon said mill plants by plaintiffs. 
And the failure of said roofs, if any occurred, is due and traceable exclusively to 
the condition of said superstructure on said mill plants, put there by plaintiffs, 
and not by défendants." 

The défendant Kalph P. Smith, though not served with process, vol- 
untarily appeared, and answered by a plea to the jurisdiction of the 
court, to the effect that he was a necessary party, and that he was at 
the time of the bringing of the suit, and still is, a citizen of the state 
of Illinois, of which state the plaintiffs are citizens. The court al- 
lowed the plaintiffs to amend their pétition so as to make only the 
Pedens, citizens of Texas, défendants to their suit, and, on Kalph P. 
Smith's plea to the jurisdiction, to dismiss him from the suit withoul 
préjudice. Thereupon the Pedens pleaded to the jurisdiction of the 
court, on the ground that défendant Smith was a necessary party, and 
that, he being a citizen of the same state as the plaintiffs, the court 
had no jurisdiction to entertain the suit against him or against them 
alone. The motions and pleas of the défendants were overruled, and 
the case, proceeding to trial, resulted in a verdict and judgment for the 
plaintiffs. 

Eight errors are assigned. The first flve of thèse relate to the 
rulings of the circuit court on the pleas and motions touching the juris- 
diction. They are none of them well taken. The action of the court 
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of which they cômplain is fully authorized by thê açt of February 28, 
1839 (Kev, St § ,737), as construed in the opinions of the suprême 
court in Clearwater t. Meredith, 21 How. 489, Inbusch v. Parwell, 1 
Black, 566, Barney v. Baltimore City, 6 Wall. 280, and many other 
cases. 

The sixth error assigned is that the court erred in this part of its 
gênerai charge to the jury: 

"I charge you that, under the facts in this case, it being shown that the défend- 
ants, when they ùndertook to perform this Work, saw the building, and saw the 
material of which it was constructed, its manner of construction, and although 
there was sottie dispute and some conversation between the parties as to whether 
it would hold the roofing or not, that the parties do not contend that they modi- 
fied or altëred the contract in any way, but went forward and ordered the work 
done. In that state of the case, it is my conclusion that it was a warranty on 
the part of the défendants that the roof would remain water-tlght on that build- 
ing as it was éonstructed. It might be true that if the leakages had been caused 
by sométhing in the construction of the building that was not patent, or that conld 
not be inspecr.edbyeitb.er party, such a state of affairs would constitute a dé- 
fense; but whefe it was patent as to'the construction, and where the material 
used in the construction was open to the observation of both parties, and, with- 
out changing thé contract, they went forward with the work, and put the roofs 
on, and were paid for it, it was a warranty that the roofs that they were putting 
on would remain water-tight upon that building as constructed, and upon the 
material of which lt was constructed, for a period of flve years." 

We are of opinion that this assignment of error is well taken. 
There is substantial conflict in the testimony to which the above 
charge is applicable. The bill of exceptions shows that the plaintiffs 
gave substantial évidence tending in a reasonable degree to prove the 
averments in their pleadings that the construction of their buildings 
and the character of the material were of the most approved standard ; 
also that — 

"Bef ore commencing the roofing, one of the défendants, jumping on the super- 
structure, declared that, if a man could not put a good roofing thereon, he could 
not do it at ail; also, that, bef ore défendants began the roofing, the nature and 
kind of construction and of material of the superstructure were patent and open 
to observation to them; and, without the contract sued on being modified or 
altered in any way (ùnless the contrary is shown by the hereinafter quoted tes- 
timony of PedenJ, the défendants went forward and ordered the work done. 
which was perf onned and paid for under said contract, without any intimation 
from défendants that they would défend against the warranty because of the 
condition of said superstructure (unless the contrary is shown by the hereinafter 
quoted testimony of Peden); and, in reliance upon such warranty, the plaintiffs 
made to défendants payment in f ull under said contract, as they would not other- 
wise hâve done, supposing they were protected in so doing by such warranty." 

The testimony of Peden just referred to is given substantially thus in 
the bill of exceptions: 

"The défendant Edward A. Peden testifled, among other things, that, as the 
work progressed, he observed an apparent imperfection in the superstructure in 
applying the roofing, arising from the giving of the boards; and, further: 'I 
examined thèse roofs after they were completed, — the superstructure,— before the 
roof was laid. I did this when we first began the first part of the work. I ne ver 
had any expérience with a roof with the bearings ten feet apart. That is the 
first one I had ever seen. I had conversations with thèse parties about that par- 
ticuiar point. . I called Mr. Yopp's attention to the distance they were apart. 
Our foreman, Mr. Sullivan, called my attention to it. Mr. Yopp, plaintiffs' gên- 
erai manager, told me that the superstructure was ail right; that it had been thor- 
ougMy considered before being adopted, and there would be no difliculty about it; 
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that, if we did our part ail right, there would be no trouble in connection with the 
matter. Thïs occurred after part of the work was done, and I did not proceed 
to put on the rest of the roofing uutil after we had discussed the matter yery 
thoroughly, and he gave me every assurance that they knew it was ail right, 
and that that responsibility was theirs, and not ours. I never heard the word 
"toe-nailing" until it was suggested by some of their men in connection with the 
work. It is a new term to me, and struck me as being pecuiiar at the time. 
It was by no means a suggestion of miue. My suggestion was that there ought 
to be more rafters. I supposed, after they had assured me, and before I went 
on with putting on the roof, that they had investigated the matter thoroughly, 
—that they knew exactly what they were talking about, and that it could be thor- 
oughly relied upon. I loôked at the superstructure before any of the roofing 
went on. I saw its appearance before the roof went on. The first time I 
looked at it, it had the external appearance of being smooth. * * * I cannot 
tell the jury the exact words of Mr. Yopp in référence to the construction. I 
would not attempt to give bis exact words. I cannot recall the exact words 
used by us at this long time. I said that the substance was that be thought the 
construction was sufficient. I stated more than that,— that they had made thor- 
ough investigation of that class of superstructure, and were fully satisfied that 
it was altogether sufhcient, and that, if we did our work ail right, there would be 
no harm to follow.' " 

The pleadings of the parties and the testimony above recited pré- 
sent an issue of fact, which should hâve been submitted to the jury, 
but which was withdrawn from the jury by the language of the court's 
charge, wherein he says: "The parties do not contend that they modi- 
fled or altered the contract in any way, but went forward and ordered 
the work done," — which is repeated when he again says : "And, with- 
out changing the contract, they went forward with the work, and put 
the roofs on." The pleadings of the plaintiffs show that the contract 
was executed on behalf of the plaintiffs by one W. I. Yopp, thereunto 
duly authorized. The testimony of the défendants showed that after 
the exécution of the written contract, and before any considérable 
part of the work was done, the défendants called Mr. Yopp's attention 
to the condition of the superstructure ; and the resuit of their interview 
on that subject at that time was an assurance to the défendants that 
the plaintiffs knew "that the building was ail right, and that the re- 
sponsibility therefor was theirs [the plaintiffs'], and not ours [the 
défendants']." It is, indeed, not contended, either in the pleadings or 
in the proof, that there was any written modification of the written 
contract. But it was not necessary that the modification, if any, 
should be in writing; and, if the written contract requires or is sus- 
ceptible of the construction placed upon it by the charge of the court 
(on which we express no opinion), it is clear to us that the testimony 
of the défendants tends to show a modification of it, and that that ques- 
tion, under the proper instruction, should hâve been submitted to the 
jury. 

The seventh and eighth of the errors assigned relate to the refusai 
of the court to give certain requested charges. Thèse charges sought 
to give the contract of warranty a construction that would limit the lia- 
bility of the warrantors to such imperfections in the roof as were trace- 
able to détective asbestos roofing material or to poor workmanship in 
putting it on the buildings. The occasion for such or similar requests 
may not recur on another trial when the issue as to the modification of 
the contract is submitted to the jury under proper instruction. In 
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anticipation, however, of the défendants' submitting such requests on 
another trial, we deem it appropriate to suggest that the requested 
charges refused are not formulated with sufûcient elearness to convey 
helpful instruction to the jury. The tone is not judicial. The ramifi- 
cations are too numerous and involved to require a trial judge to make 
a correct analysis and réduction of them, or permit their being given 
as tendered. On account of the error in the charge indicated abore, 
the judgment of the circuit court is reversed, and the cause remanded 
to that court, with direction to award the défendants a new trial. 



WALKER et al. v. BROWN et al. 
(Circuit Court, S. D. Iowa, C. D. July 15, 1897.) 

No. 2,285. 

AppeaI/ — Efpect of Décision. 

Where the suprême court has considered a case at length on Jts merlts, 
and remanded it to the circuit for further proceedings not inconsistent with 
its opinion, the circuit court will not permit the défendant to amend his 
answer so as to deny a fact afflrmatively passed upon and determined by 
the suprême court. 

Willits, Eobbins & Case, for plaintiffs. 
N. T. Guernsey, for défendants. 

WOOLSON, District Judge. The bill herein was filed on Novem- 
ber 2, 1891. On February 1, 1892, défendants filed their answer. 
By leave, an amendment to the bill was filed on November 4, 1892, 
and an amendment to the answer on November 14, 1892. Eeplication 
having been duly filed, the case proceeded to a hearing on the proofs 
presented, resulting on October 20, 1893, in a decree for défendants. 
58 Ped. 23. Appeal was duly had to the circuit court of appeals for 
the Eighth circuit, resulting September 10, 1894, in the amrmance of 
such decree. 11 C. C. A. 135, 63 Fed. 204, and 27 U. S. App. 291. By 
writ of certiorari issuing f rom the suprême court of the United States, 
the suit was taken to the latter court, which court on March 1, 1897, 
reversed the decree. 165 U. S. 654, 17 Sup. Ct. 453. The mandate 
of the suprême court, filed in this court April 5, 1897, and addressed 
to the judges of this court, con tains the following: 

"On considération whereof, it is now hère ordered, adjudged, and decreed by 
this court that the decree of the said United States circuit court of appeals in 
this cause be, and the same is hereby, reversed, with costs, and that the said ap- 
pelants recover against the appellees the sum of for their costs. And it 

is further ordered that this cause be, and the same is hereby, remanded to the 
circuit court of the United States for the Southern district of Iowa for further 
proceedings not inconsistent with the opinion of this court. You therefore are 
hereby commanded that such exécution and further proceedings be had in said 
cause, in conformity with the opinion and decree of this court, as, according to 
right and justice, and the laws of the United States, ought to be had, the said 
writ of certiorari notwithstanding." 

Défendants now apply for leave to file an amendment to their an- 
swer. Plaintiffs resist, insisting that under the mandate in this case 
it is the duty of the court to enter a decree herein for plaintiffs, and 
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that the proposed amendaient cannot be pennitted. The gênerai 
rules which prescribe the power and control the action of this court 
after mandate received are not seriously in dispute between counsel. 
The contention of counsel relates to the application of thèse rules, 
under what is claimed by défendants to be the peculiar conditions 
herein. Mr. Justice Gray, speaking for the suprême court in Ee 
Sanford Fork Co., 160 U. S. 247, 255, 16 Sup. Ct. 291, 293, says: 

"When a case has once been decided by this court on appeal, and remanded to 
the circuit court, whatever was before this court, and disposed of by its decree, 
is considered as finally settled. The circuit court is bound by the decree, as the 
law of the case, and must earry it into exécution according to the mandate. 
The court cannot vary it, or examine it for any other purpose than exécution, 
or give any other or further relief, or review it, even for apparent error, upon 
any matter decided on appeal, or intermeddle with it, further than to settle 
so much as has been remanded. * * * But the circuit court may consider 
and décide any matters left open by the mandate of this court, and its décision 
of such matters can be reviewed by a new appeal only. The opinion delivered 
by this court at the time of rendering Its decree may be consulted to ascertain 
what was intended by its mandate; and either upon an application for a writ 
of mandamus, or upon a new appeal, it Is for this court to construe its own 
mandate, and to act aecordingly." 

That case went to the suprême court from a final decree entered for 
plaintiffs upon a décision sustaining exceptions to the answer, défend- 
ant having elected to stand on his answer. The appellate court re- 
versed this decree, holding the exceptions not well taken. In the cir- 
cuit court, défendant moved for a decree upon the mandate, which was 
refused, and leave granted to amend the bill. Whereupon défendant 
applied to the suprême court for a writ of mandamus to compel entry 
of decree upon the mandate. The suprême court clearlv point out 
(page 257, 160 U. S., and page 291, 16 Sup. Ct.) the différence between 
such a case and one where the whole case is presented for final decree. 
In the former the case is not ready for final decree. When the ex- 
ceptions to the answer are overruled in obédience to the mandate, the 
case stands before the circuit court in the same attitude as though 
the latter court had originally, and without appeal, overruled the ex- 
ceptions, which leaves the parties at liberty to perfect the pleadmgs 
and présent their proofs, preparatory to a final hearing : 

"The case being thus left open, by the opinion and mandate of this court, and 
by the gênerai rules of practice in equity, for further proceedings, with a rigbt 
to plaintiffs to file a replication putting the cause at issue, the circuit court might, 
in its discrétion, allow amendments of the pleadings for the purpose of more 
fuhy or clearly presenting the facts at issue between the parties. The case is 
quite différent in this respect from those in which the whole case, or ail but 
a subsidiary question of aecounting, had been brought to and decided by this 
court upon the appeal, as in the cases principally relied upon by the petitioner. 
It must be remembered, however, that no question once ccnsidered and decided 
by this court can be examined at any stage of the same case." 

The latest deliverance upon this gênerai question appears to be the 
case of In re Potts (decided Mardi 15, 1897) 166 U. S. 263, 17 Sup. 
Ct. 520. This was upon pétition for a writ of mandamus to the cir- 
cuit court to enter a decree for plaintiffs in a suit for infringement of 
letters patent. On the original hearing the circuit court had found 
.adversely to plaintiffs, — sustaining the défense of want of novelty in 
the invention, — and dismissed the bill. 44 Fed. 680. Upon appeal 
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to the suprême court the decree entered below was reversed, and the 
cause remanded "for further proceedings in conformity with" that 
opinion. On receipt of the mandate the circuit court reversed its 
former decree, and sent the cause to a master to take an account of 
profits. But, before further action was had by the court, défendants 
filed a pétition for rehearing, for newly-discovered évidence affecting 
the novelty of the invention. The circuit court, on notice to plain- 
tiffs, heard the application, and, against plaintiffs' insistence that the 
circuit court was without power, under the mandate, so to do, granted 
the pétition for rehearing. 71 Fed. 574. In his opinion, Judge Sage 
relies upon the décision in the Sanford Fork Case, supra, and adds : 

"The opiniop of the suprême court will, of course, be recognized as the law 
of the case; and unless the défendants, upon the matter suggested in their ap- 
plication for rehearing, can make a case radically différent from that presented 
to the suprême court, the rehearing will not avail." 

Mr. Justice Gray, delivering the opinion of the suprême court on the 
application for a writ of mandamus, quotes at length from the San- 
ford Fork Case, supra, and then adds: 

"The case now in question cornes exactly within the class of cases so referred 
to and distinguished [in the Sandford Fork Case]. It was originally heard in 
the circuit court, not merely upon a question of sufficiency of pleading, but 
upon the whole merits. That court, at a hearïng upon pleading and proofs, 
involving the question of the novelty of the alleged invention, and of its in- 
fringement by défendants, entered a final decree dismissing the bill. Upon 
the appeal from that decree both thèse questions were presented to, and consid- 
ered by, this court, and were by it decided in plaintiffs' favor. Its décision of 
those questions in that way was thé ground of its opinion, decree, and mandate, 
reverslng the decree of the circuit court, dismissing the bill, and remanding the 
cause to that court for further proceedings in conformity with. the opinion of 
tbis court. The décision and decree of this court did not amount, indeed, tech- 
nically speaking, to a final judgment, because the matter of accounting still 
remained to be disposed of. But they constituted an adjudication by this court 
of ail questions, whether of law or fact, involved in the conclusion that the let- 
ters patent of the plaintiffs were valid, and had been infringed. Applying the 
rules stated at the beginning of this opinion, the questions of novelty and in- 
fringement were before this court, and disposed of by its decree, and must there- 
fore be deemed to hâve been finally settléd, and could not afterwards be recon- 
sidered by the circuit court. When the merits of a case hâve once been decided 
by this court on appeal, the circuit court has no authority, without express leave 
of this court, to grant a new trial, a rehearing, or a review, or to permit new 
défenses on the merits to be introduced by amendment to answer." 

And the court, having declared that "upon the record, as it stands, 
a clear case is shown for issuing a writ of mandamus to set aside those 
orders," etc., gave 20 days to défendants, within which to apply to that 
court for leave to file a pétition for rehearing, and provided that, unless 
such pétition was so presented, writ of mandamus should issue. 

The case at bar was heard on its merits after proofs were ail in. 
Plaintiffs claiméd to hâve an équitable lien on certain municipal 
bonds; such lien arising because of a certain letter or written agree- 
ment signed by décèdent, T. E. Brown, on the strength of which plain- 
tiffs had sold a large amount of goods to the party named in such writ- 
ing. The défendants had been tiuly appointed to administer on the- 
estate of said décèdent, Brown. By the pleadings it appeared that 
the bonds in question had been, in his lifetime, by décèdent, given to 



WALKEB V. BROWN. 367 

lus wife, the défendant Anna L. Brown, and were at time of his death 
her individuai property. Thereupon the bill was so amended as to 
aver that the bonds referred to were in the possession of said Anna L. 
Brown, and to ask for the récognition of an équitable lien on the 
bonds in her hands. Bank v. Ayers, 160 U. S. 660, 16 Sup. Ct. 412. 
The circuit court decided that the letter or agreement above referred 
to did not give to plaintiffs an équitable lien on said bonds. In affirm- 
ing the decree entered below, the circuit court of appeals announced 
the same view. Under the pleadings and proofs, as construed in the 
light of the opinion rendered in the case by the suprême court, thèse 
décisions were erroneous. What questions did the suprême court con- 
sider and décide in this case, and to what extent? The appeal brought 
before that court the entire case. On page 664, 165 U. S., and page 
457, 17 Sup. Ct, Mr. Justice White states: 

"The questions which flrst require solution are, did the agreement embodied in 
the letter ereate an équitable lien In favor of Walker & Co. upon the bonds of 
Brown, pledged to the Union National Bank? And, if so, were they returned to 
Brown under such clrcumstanees as to cause the lien, lf any existed, to be op- 
erative against the bonds in the hands of Mrs. Brown, and therefore subject 
to such lien, if any attached to them, in the hands of Brown?" 

In considering the légal principles by which the question of équitable 
lien is to be determined, the court say (Id.) : 

"It is clear that if the express intention of the parties was to ereate an équita- 
ble lien upon the bonds, or the value thereof, or lf such intention arises by a 
necessary implication from the ternis of the agreement construed with référ- 
ence to the situation of the parties at the time of the contract, and by the at- 
tendant circumstances, such équitable lien will be enforced by a court of equity 
against the bonds in the hands of Brown, or against third persons who are vol- 
unteers, or who hâve notice." 

With référence to the "words of the contract, embodied in the 
letter," the court say (page 665, 165 U. S., and page 457, 17 Sup. Ct.): 

"This language certainly désignâtes the bonds, or the value thereof, as a 
security for the debt to Walker & Co. It says that the bonds belonging to 
Brown shall not be returned to him so long as the debt to Walker is unpaid." 

And on page 666, 165 U. S., and page 457, 17 Sup. Ct, the court dé- 
clare: 

"Manifestly, the dedication of Brown's bonds to the particular and spécial 
payment of Walker's debt * * * lef t the bonds, as a necessary conséquence 
of the équitable lien which the contract created, at the risk of the business; 
that is to say, if the business did not pay the debt which it owed to Walker & 
Co., the bonds, or their value, were submitted to the risk of such nonpayment, 
and therefore subject to the équitable lien, if the risk of the business made it 
necessary for Walker & Co. to exercise the lien which the contract gave that 
flrm." 

And on page 669, 165 U. S., and page 459, 17 Sup. Ct: 

"From thèse considérations we conclude that the contract provided for a lien 
upon the bonds, to secure Walker's debt, subordinate to the lien then outstand- 
ing, resulting from the existing pledge, and stipulated against a return of the 
bonds in the event of the payment of the debt by Loyd & Co., and imposed upon 
Brown the obligation not to assert, quoad the debt of Walker & Co., a claim 
against the assets of Loyd & Co. for the value in the event the risk of the busi- 
ness, the outstanding pledge, prevented the return of the bonds to the pos- 
session of Loyd & Co." 
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In their answer, défendants averred that the debt of Loyd & 
Co. to plaintiffs, for whose payment the suprême court find the 
letter or agreement executed by Brown gaye to Walker & Co. an 
équitable lien on the bonds, had been extinguished by Walker 
& Co. having accepted chattel-mortgage security therefor, and aft- 
erwards having proceeded with référence thereto, in Washington, 
in the manner particularly set out in such answer. As to this con- 
tention the suprême court (pages 673, 674, 165 U. S., and page 460, 
17 Sup. Ct.) décide that such contention — 

"Is fully answered by the statement that there is no proof whatever of any 
agreement that the taking of security should extinguish the original claim; and 
the proof is also clear that the acts of Walker as to the purchase of the rights 
of attaching créditera, and the subséquent dealings with the property, were 
upon the express understanding with Brown that thèse transactions should in 
no way impair the rights of Walker & Co. under the contract which we hâve 
considered." 

On page 672, 165 U. S., and page 460, 17 Sup. Ct., the court say: 

"Without going i'nto détails as to résuit of [chattel] mortgages and attach- 
ments, it sufflees to say that nothing was paid on account of Walker & Co.'s 
debt." 

The opinion closes as follows (pages 674, 675, 165 U. S., and page 
461, 17 Sup. Ct): 

"As the Memphis bonds are admittedly in the hands of Mrs. Brown as a gift 
from her husband, the enforcement of the lien thereon présents no question 
as to the jurisdietion of a court of equity over the estate of a décèdent. It fol- 
lows from the foregoing that the court below erred in refusing to recognize the 
claim of the eomplainants, and to enforce in their favor a lien on the Memphis 
bonds in the hands of Mrs. Brown; and for the errors in thèse particulars the 
decree must be reversed, and the case remanded to the trial court for further 
proceedings not inconsistent with this opinion." 

What, then, is the duty of this court, under the mandate of the 
suprême court, construed in the light of the opinion on which such 
mandate is based? The entire case having gone to the suprême 
court, and having been there considered at length on its merits, 
what is established by its opinion and décision, and what is re- 
ferred or left to this court for its action in the further progress of 
the case? That the contract (letter) in question gave to Walker 
& Co. an équitable lien on the bonds therein referred to is deter- 
mined, and also that Walker & Co. hâve the right to the enforce- 
ment of such lien in the hands of Mrs. Brown, one of the défend- 
ants. See the closing portion of the opinion, above quoted. In 
arriving at such conclusions the suprême court considered on its 
rr-erits the entire case presented by the pleadings and proofs, so 
far as the same related to the existence of a debt from Loyd & 
Co. to the plaintiffs, and the right of plaintiffs to an équitable 
lien therefor against the bonds in the hands of Mrs. Brown. In- 
cluded in this is the amount of such debt, which (page 661, 165 
U. S., and page 456, 17 Sup. Ct.) is declared to be "established bv 
the proof" as f 13,916.39, and (page 674, 165 U. S., and page 460, 17 
Sup. Ct.) to draw 6 per cent, per annum. As to a claim by plain- 
tiffs, asserted in the bill, to recover froni the estate of Brown for 
1560.14, expenses incurred by plaintiffs, on agreement of Brown 
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to repay, in attempting to collect the Loyd & Co. debt, the su- 
prême court (Id.) "do not détermine whether tlie sum was real- 
ly due, and whether, if due, it is enforceable in a court of equity"; 
the same not having been pressed on hearing of the appeal. Coun- 
sel for plaintiffs expressly state, on hearing of motion for decree 
on mandate, that this last-named claim is not pressed hère, nor is 
the same presented for insertion in the decree. Looking, then, at 
the mandate and opinion, the case seems ripe for a decree. The 
amendment to the answer now sought to be filed by défendants 
in substance avers that in 1886 — about three years prior to the 
exécution by Brown of the letter to Walker & Co. by which the 
équitable lien was created— the décèdent, Brown, by a formai writ- 
ten assignment, transferred the bonds in question to his wife, the 
défendant Anna L. Brown, "to hâve and to hold the same in her 
own right and separate estate"; that same were delivered to her 
at date of such assignment; that she never authorized her said 
husband to pledge said bonds, or either of them, to complainants 
or any one else, nor authorized or ratifled any such pledge, nor 
had any personal knowledge of the transaction in connection with 
the letter above referred to, or of the writing of the letter, or of its 
contents, until after the institution of this suit, and that said 
bonds were not in possession of her said husband when he wrote 
said letter, nor had she ever authorized him to take possession or 
custody of same, nor did he hâve custody thereof, with her con- 
sent, after trangfer thereof to her by said written assignment ; 
and that the same are not now owned by her. To the interroga- 
tories attached to the bill, défendants made answer (see same at- 
tached to answer filed herein February 1, 1892), stating "that thèse 
respondents are advised and believe that the said bonds are yet 
held and in the possession of Anna L. Brown, who holds them 
as her private property." The suprême court regard the same as 
"admittedly in the hands of Mrs. Brown as a gift from her hus- 
band." This court may not now permit to be modifled by amend- 
ment a fact affirmatively passed upon and determined by that 
court, where the right thus to amend has not been reserved to de- 
fendants or granted by that court. The same gênerai remark ap- 
plies to other portions of the proposed amendment. The suprême 
court, at various points in its opinion, flnds and regards the bonds, 
at the date of the letter from Brown to Walker & Co., as belong- 
ing to Brown, and loaned bv him to Loyd & Co. Pages 656, 658, 
665, 666, 674, 165 U. S., and pages 456, 457, 459-461, 17 Snp. 
Ct. The opinion, in its statement of the facts established by the 
proof, as well as its application thereto of the law of the case, 
regards and détermines the bonds as rightfully in Brown's pos- 
session, and as outstanding in a valid pledge, as well as lawfully 
bound by this équitable lien created by his letter to Walker & 
Co. If défendants were now permitted to amend as proposed, this 
court would necessarily thereby "permit new défenses on the mér- 
ita to be intredueed by amendment of the answer" after the mer- 
its of the case had been once decided by the suprême court on 
appeal. This is expresslv declared in Ee Potts, supra, to be be- 

86 F.— .24 
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yond the àuthorïïy ôf thiscourtJ É'ecause, a» Iieonstrué the man- 
date, this court bas no authorityto allow the amendaient proposed, 
and therefore has no discrétion m the matter,the application to file 
the proposed amendaient cannot be entertained, and is therefore 
denied, and the clerk will enter an order accordingly, to which 
défendants except. 

On présentation of his motion for a decree on the mandate, coun- 
sel for plaintiffs stated in open court that plaintiffs do not press 
their claim stated in bill, for $560,14, as due for expenses by plain- 
tiffs inciirred, under agreement by Brown of repayment, in at- 
tempted collection of their debt against Loyd & Co. In my judg- 
ment, it is désirable that this withdrawal be formally made of 
record. This leaves no disputed matters of fact for the détermina- 
tion of this court, and requires but thé framing of a decree to car- 
ry out the mandate of the court, and to "enforce in [plaintiffs'] 
f avor a lien On the Memphis bonds in the hands of Mrs. Brown" ; 
the amount of the debt secured by such lien having been deter- 
mined and stated in the opinion» of the suprême court. Counsel 
for plaintiffs, after having formally withdrawn said claim for 
$560.14, niay prépare a decree accordingly, and submit same to 
counsel for défendants. To ail of which défendants duly except. 
Should défendants désire to présent an application to the suprême 
court for a writ of mandamus directing this court to entertain the 
application to file the proposed amendment, and exercise its dis- 
crétion as to such filing, such order will be entered as to protect 
the interests of the parties during the pendency of such application 
bef ore the suprême court. 
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SOSMAN et al. v. SAME. 

(Circuit Court of Appeals, SIxth Circuit April 5, 1898.) 

Nos. 585 and 536. 

1. Fédéral Courts— Binding Effect of State Décisions. 

The décision of the highest court of a state passing upon the validity of a 
state statute under the state constitution is not binding upon the fédéral courts 
when thèreby the yalidity of a contract, executed before there was a judicial 
construction of the statute, betwèen the citizen of the state and the citizen 
of another statè, is affected. 

2. CONSTITDTIONAL LAW~ LeGALITY OF LlEN OF StTBCONTRACTOR. 

Rev. St. Ohio, § 3184, as amended by Act April 13, 1894, giving subcontract- 
ors a lien on the building and land for the amount of their services or ma- 
terials, without regard to the amount still unpaid the principal contractor 
by the owner, limited only by the original contract price to be paid by the 
owner, is not unconstitutional, under the Ohio bill of rights, as a restraint 
upon the f reedom of contracts, : 79 Fed. 477, reversed. 

Appeals f rom the Circuit Court of the United States for the Eastern 
Division of the Southern District of Ohio. 

This is a bill to enforce the statutory lien given to persons who do labor or fur-, 
nish materials for the construction or repair of any house or other building by 
section 3184, Rev. St. Ohio, as amended by the act of April 13, 1S94. By sec- 
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tlon 31S4 It is provided - that "a person who perforais labor, or furnlshes ma- 
chinery or material for constructing, altering or repairing" any house or other 
structure mentioned in the section, "by virtue of a contract with or at the 
instance of the owner thereof, or his agent, trustée, contractor or sub-contractor, 
shall hâve a lien to secure the payaient of the same," upon the structure, "and 
upon the interest, leasehold or otherwise, of the owner in the lot or land on which 
the same may stand." Section 3185 provides that the lien shall be claimed and 
recorded within four months from the time of furnishing such labor or material, 
and that the lien shall operate from the date of the first item in the account. 
Section 3185a is as follows: "In ail cases where the labor, material or machinery 
referred to in sections 3184 and 3185 shall be furnished by any person other than 
the original contractor with such owner or his agent or trustée, the lien shall not 
exceed the actual value of the labor, material or machinery so furnished, and the 
aggregate amount of liens for which the property may be held shall not, in the 
absence of fraud or collusion between the owner and original contractor, ex- 
ceed the amount of the priée agreed upon between the owner and original con- 
tractor for the performing of such labor and the furnishing of such material and 
machinery: provided, if it shall be made to appear that the owner and con- 
tractor, for the purpose of defrauding sub-contractors, material-men or laborers, 
flxed an unreasonably low priée in the original contract for any work or material 
for which a lien is given under section 3184, the court shall ascertain the différ- 
ence between such fraudulent contract price and a fair and reasonable price 
theref or, and sub-contractors, material-men and laborers shall hâve a lien to the 
amount of such fair and reasonable price so ascertained." 

The complainants are members of a firm doing business at Pittsburg, Pa., and 
are citizens of Pennsylvania. The défendants are the Great Southern Fire- 
proof Hôtel Company, a corporation of the state of Ohio, against whom the lien is 
asserted, and William J. McClain, a citizen of Ohio and the contractor to whom 
materials were sold for use in the hôtel building constructed by him at Oolumbus, 
Ohio, for the Great Southern Fireproof Hôtel Company. The other défendants 
are corporations, flrms, and individuals, claiming liens of various kinds upon the 
same property. They are ail citizens of states other than Pennsylvania. The 
bill in substance avers that the défendant McClain entered into a contract with 
the Great Southern Fireproof Hôtel Company to construct and complète at Co- 
lumbus, Ohio, a six-story fireproof hôtel and opéra house, for the sum of $345,000; 
that complainants contracted on the 13th of December, 1894, to furnish to said 
McClain, for use in said building, some 900 tons of structural steel; that, under 
said agreement, they delivered, between April 16, 1895, and January 24, 1896, 
such steel, to the value of $43,24)6.74, which steel so furnished was ail used in 
the construction of said house. They further aver that a balance of $11,410.02 
is due and unpaid, and that, within four months after said steel was delivered, 
they filed and recorded their lien as required by section 3185, Rev. St. Ohio. 
There is no averment that the hôtel company is indebted to said McClain, or 
that it was indebted when the lien was filed. Neither is it averred that said 
hôtel company had any notice of any such contract between complainants and Mc- 
Clain, nor promised to pay for same, nor that any contractual relations whatever 
existed between it and complainants. The hôtel company demurred to the bill 
for want of equity. Tbis demurrer was sustained, and the bill dismissed by 
Judge Sage, whose opinion is reported in 79 Fed. 477. 

T. P. Linn, for appellants Jones and others. 
George N. Nash, for appellants Sosman and Landis. 
John J. Stoddart and J. E. Sater, for appellee. 

Before TAFT and LUETON, Circuit Judges, and CLAEK, District 
Judge. 

LUETON, Circuit Judge, after making the foregoing statement of 
tacts, delivered the opinion of the court. 

The. décision must turn hère upon the constitutionality of the Ohio 
statute giving to subcontractors, laborers, and material men a lien upon 
the building and property of the owner, for labor or materials fur- 
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nished at the instance of the principal contractor. So much of the 
statute as gives a lien to complainants as subcontractors bas been 
declared by the suprême court of Ohio to be null and void, as in eon- 
fiict with the Ohio bill of rights, which, among other things, déclares 
that the right of "acquiring, enjoying, and possessing property" is in- 
aliénable. That décision was made in a suit to which complainants 
were not parties, and after their rights under the law had accrued and 
their claim of lien recorded, as required by the statute. Young v. 
Hardware Co., 55 Ohio St. 423, 45 N. E. 313. Does that décision fur- 
nish a rule of décision which is obligatory upon courts of the United 
States? When a citizen of one state enters into a contra et with a 
citizen of another, he acquires the constitutional right to hâve that 
contract interpreted and enforced by a court of the United States. 
That right does not by any means involve the application of a différ- 
ent rule of décision, for the judiciary act requires that the laws of the 
several states shall be regarded as rules of décision, in trials at common 
law, where they apply. But even the décision of the highest courts 
of the state, by whose law the rights of the parties are to be ascer- 
tained and enforced, does not, under ail circumstances, furnish a rule 
of décision obligatory upon courts of the United States. The question 
is, when do they apply? In the past this inquiry has involved no 
little friction between the courts of the Union and those of the states. 
But the final arbiter of ail such constitutional questions is the suprême 
court of the United States. So far as the inquiry is pertinent to the 
décision which must be hère made, that court has in an authoritative 
way decided: 

1. That such décisions are not necessarily obligatory upon courts of 
the United States where they affect contracts which were valid under 
the constitution and laws of the state, as interpreted and enforced by 
its highest judicial tribunals at the time they were entered upon. 
Rowan v. Runnels, 5 How. 134; Trust Co. v/Debolt, 16 How. 432; 
Gelpcke v. City of Dubuque, 1 Wall. 175; Olcott v. Supervissors, 16 
Wall. 678; Taylor v. Ypsilanti, 105 U. S. 60; Douglass v. Pike Co., 
101 U. S. 677; Louisville Trust Co. v. City of Cincinnati, 47 U. S. App. 
36-46, 22 C; C. A. 534, and 76 Fed. 296. 

In Rowan v. Runnels, supra, Chief Justice Taney said: 

"TJndoubtedly, this court will always feel itself bound to respect the décisions 
of the state courts, and, from the time they were made, regard them as con- 
clusive in ail cases upon the construction of their own laws. But we ought not 
to give them a rétroactive effect, and allow them to render invalid contracts en- 
tered into with citizens of other states, which, in the judgment of this court, were 
lawfully made." 

In Douglass v. Pike Co., cited above, the court, after reviewing the 
preceding cases, decided by that court, said: 

"The true rule Is to give a change of judicial construction in respect to a statute 
the same effect in its opération on contracts and existing contract rights that 
would be given to a législative amendment; that is to say, make it prospective, 
but not rétroactive. After a statute has been settled by judicial construction, 
the construction becomes, so far as contract rights acquired under it are concerned, 
as much a part of the statute as the text itself, and a change of décision is, to ail 
intents and purposes, the same in its efféc- on contracts as an amendment of the 
law by means of a législative enactment" 
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2. Neither are such décisions obligatory upon courts of the United 
States when thereby the validity pi contracts between a citizen of the 
state and a citizen of another state is affected, which were executed 
before there was any judicial construction of the statute or constitu- 
tion which seemed to authorize the contract in question. Burgess 
v. Seligman, 107 U. S. 20-33, 2 Sup. Ct. 10; Pleasant Tp. v. JEtna 
Life Ins. Co., 138 U. S. 67-72, 11 Sup. Ct. 215; Louisville Trust Co. v. 
City of Cincinnati, 47 U. S. App. 36-47, 22 C. C. A. 534, and 76 Ped. 
296. 

In Louisville Trust Co. v. City of Cincinnati, supra, this court, after 
stating the gênerai rule to be that a court of the United States would 
adopt and follow the construction of a state statute announced by the 
highest court of the state, said : 

"A well-grounded exception exists where contracts and obligations hâve been 
entered upon before there bas been any judicial construction of the statutes upon 
which the contract or obligation dépends by the highest court of the state whose 
statute is involved. In such a case, if a court of the United States obtains juris- 
diction of a question touching the validity, effect, or obligation of such a con- 
tract, it will, while 'leaning to an agreement with the state court,' exercise an 
independent judgment as to the validity and meaning of such contract, although 
the meaning and validity of state statutes may be an élément in the case, and 
will not be bound to follow opinions of the state court construing such statute 
if such décisions were rendered after the rights involved in the controversy 
originated." 

In Burgess v. Seligman, cited above, the court declined to follow 
the suprême court of Missouri in respect to the interprétation of a stat- 
ute of that state, the décision having been made after the transaction 
in controversy had arisen. Justice Bradley, in that case, speaking 
for a unanimous court, said : 

"We do not consider ourselves bound to follow the décision of the state court 
in this case. When the transaction in controversy occurred, and when the case 
was under the considération of the circuit court, no construction of the statute 
had been given by the state tribunals contrary to that given by the circuit court. 
The fédéral courts hâve an independent jurisdiction in the administration of 
state laws, co-ordinate with, and not subordinate to, that of the state courts, 
and are bound to exercise their own judgment as to the meaning and eft'ect of 
those laws. The existence of two co-ordinate jurisdictions in the same territory 
is peculiar, and the results would be anomalous and inconvénient but for the 
exercise of mutual respect and déférence. Since the ordinary administration of 
the law is carried on by the state courts, it necessarily happens that, by the 
course of their décisions, certain rules are established which become rules of 
property and action in the state, and hâve ail the effect. of law, and which it would 
be wrong to disturb. This is especially true with regard to the law of real estate 
and the construction of state constitutions and statutes. Such established rules 
are always regarded by the fédéral courts, no less than by the state courts them- 
selves, as authoritative déclarations of what the law is. But, where the law has 
not been thus settled, it is the right and duty of the fédéral courts to exercise 
their own judgrnent, as they also always do in référence to the doctrines of 
commercial law and gênerai jurisprudence. So, when contracts and transac- 
tions hâve been entered into, and rights hâve accrued thereon under a particular 
state of the décisions, or when there has been no décision, of the state tribunals, 
the fédéral courts properly claim the right to adopt their own interprétation of 
the law applicable to the case, although a différent interprétation may be adopted 
by the state courts after such rights hâve accrued. But even in such cases, for 
the sake of harmony and to avoid confusion, the fédéral courts will lean towards 
an agreement of views with the state courts if the question seems to them bal- 
anced with doubt Acting on thèse principles, founded, as they are, on comity 
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and good sensé, the courts of the United States, without sacrificing thelr own 
dignity as independent tritranals, endeavor to avoid, and in most cases do avoid, 
any unseemly conflict with the weU-considered décisions of the state courts. As, 
however, the very object of giving to the national courts jurisdiction to administer 
the laws of the States in controversies between citizens of différent States was 
to institute independent tribunals, which it might be supposed would be unaff ected 
by local préjudices and sectional views, it would be a dereliction of their duty 
not to exercise an independent jùdgment in cases not foreclosed by previous ad- 
judication. As this matter has reeelved our spécial considération, we hâve en- 
deavored thus briefly to state our views with distinctness, in order to obviate any 
misapprehensions that may arise from language and expressions used in previous 
décisions. The principal cases bearing upon the subjeet are referred to in the 
note, but it is not deemed necessary to discuss them in détail." 

This case does not fall under the first class of exceptions stated 
above. The Ohio mechanic's lien statutes, prior to the amendment 
of April 13, 1894, only gave a lien to creditors of the principal con- 
tracter for labor or materials fnrnished at his instance, upon such bal- 
ance as was due from the owner to the contracter when notice was 
given of the claim to a lien. Such statutes are in the nature of mère 
garnishee proceedings, whereby the creditors of the contracter are sub- 
stituted to the lien of the; contracter. Gopeland v. Manton, 22 Ohio 
St. 398; Dùnn v. ïtankin, 27 Ohio St. 132; Bullock v. Horn, 44 Ohio 
St. 420, 7 N..B. 737; Stark yV Simmons, 54 Ohio St. 435, 43 N.'E. 999. 
The last case citèd was one in which the owner was permitted to set 
off his debt to the contractor by a claim he held against him when the 
contract was made, and thiis 1 def eated the effort of laborers to assert 
a lien against the owner. — ' : 

The cases of Railway Co. y. Cronin, 38 Ohïo St. 122, and Eailway Co. 
v. McCoy, 42 Ohio St. 251, were suits under a statute giving liens to 
those contributing labor or materials to the construction of a railway. 
It does not appear that the principal contractor had been paid, and no 
constitutional objection to the law was tirged or decided. 

Smith v. Parsons, 1 Ohio, 236, and Weil v. State, 46 Ohio St. 450, 21 
N. E. 643,. presented no question as to any mechanic's or other lien 
statute, and the opinions are mère applications of the rule that con- 
tracts are made upon the basis of the existing law, and that a statute 
which operated only upon future contracts was therefore not législa- 
tion impairipg the obligation of contracts. While thèse décisions 
hâve a bearing upon the gênerai question of the législative power to- 
impress a lien upon the property of an owner in favor of those having 
no direct contractual relation with him, yet they do not constitute 
judicial décisions directly bearing upon the law with référence to 
which complainants may be saîd to hâve contracted. There has there- 
fore been no such ehange of opinion by the suprême court of Ohio as 
to bring into opération the rule that the rights of the parties are to be 
determined; açeording to the law as it had been judicially declared 
when the contract was made. 

This brings us to the question as tôwhether the Ohio législature 1 
exceedèd its constitutional powers in providing that subcontractor» 
and maternai men should hâve a lien, limitedin extent by the original 
contract price to be paid the contractor, upon the building and land 
of the owner, to secure them for labor and materials furnished at the 
instance of the contracter. The facts of this case are such as to en- 
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titlé the complainants to demand from this court an independent judg- 
ment and expression of opinion as to the validity of the Ohio statu te 
under winch their transactions were had, and under which thej claim 
a lien. With every disposition to corne to an agreement with the 
views of the suprême court of Ohio, in the interest of harmony of dé- 
cision, we are nevertheless compelled to express our inability to as- 
sent to the conclusions of that learned and impartial tribunal as to 
the validity of the législation under which complainants' rights are 
claimed. The décision of that court was not placed upon any merely 
local or peculiar provision of the constitution of Ohio. The ,ground 
upon which they placed their objection to the law was that it was an 
unreasonable and oppressive restraint upon the owner's liberty of 
contract. 

"The owner," said the Ohio court, "has the right to acquire his building upon 
the best terms possible, and if ne can, by making a contract to pay in advance, 
or by exchange of securities or other property, acquire his building cheaper than 
by contracting to pay af ter four months from its completion, he has the inaliéna- 
ble right to so acquire it, and to be protected in its enjoyment; and it is not 
within the power of the gênerai assembly to compel him to pay a higher priée 
for his building, for the protection of laborers and furnishers with whom he has 
no eontractual relations. To enable the contractor, by force of this statute, to 
enlarge the price to be paid by allowing liens to be taten on the property for labor 
and materials, would be as unjust as to authorize the owner, by statute, to en- 
large the building, without a corresponding increase in payment." 55 Ohio St. 
423-442, 45 N. E. 315. 

In answer to the argument that the contract was made with the 
statute before him, and thereby made the law a part of the contract 
itself, and consented that those who furnished labor or materials to 
the contractor for his use would hâve a lien, the court said : 

"This begs the question, and assumes the eonstitutionality of the statute. If 
the statute is valid, it must be read into the contract; but, if invalid, it binds 
neither party, and does not becorue a part of the contract." 

This restraint upon an owner's liberty of contract, the learned court 
said, was prohibited by those déclarations of the Ohio bill of rights 
which déclare that among the inaliénable rights of man is "the right 
of enjoying and defending his life and liberty, acquiring, possessing, 
and defending property, and seeking and obtaining happiness." 
Touching the fundamental rights thus enumerated and their applica- 
tion to the law under considération, the court said: 

"It is worthy of notice that the constitution is established to secure the bless- 
ings of freedom, and to promote the common welfare. As the constitution must 
be regarded as consistent with itself tbroughout, it must be presumed that the 
laws to be passed by the gênerai assembly, under the powers conferred by that 
instrument, are to be such as shall secure the blessings of freedom, and promote 
our common welfare. To make this more emphatic, the flrst section of the bill of 
rights provides that 'ail men are, by nature, free and independent, and hâve cer- 
tain inaliénable rights, among which are those of enjoying and defending life 
and liberty, acquiring, possessing and protecting property, and seeking and ob- 
taining happiness and safety.' And by the second section it is provided that 'ail 
political power is inhérent in the people. (Jovernment is instituted for their 
equal protection and benefit.' The usual and most fréquent means of acquiring 
property is by contract, and one of the most valuable and sacred rights is the 
right to make and enforce contracts. The obligation of a contract when made 
and entered into, cannot be impaired by act pf the gênerai assembly. Article 2, 
§ 28. The word 'liberty,' as used in the first section of the bill of rights, does 
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not mean a mère freedom from physieal restraint or state of slavery, but is 
deemed to embrace the right of man to be free in the enjoyment of the faculties 
with whieh'he has been endowed by his Creator, subject only to such restrainta 
as are necessary for the common welfare. People v. Marx, 99 N. Y. 377, 2 N. 
E. 29; Bertholf v. O'Reilly, 74 N. Y. 509; In re Jacobs, 98 N. Y. 98. Contracta 
and compacts hâve been entered into between men, tribes, and nations during 
ail time, from the earliest dawn of history; and the right and liberty of contract 
is one of the inaliénable rights of man, fully secured and protected by our con- 
stitution, and it may be restrained only in so far as it is necessary for the com- 
mon welfare and the equal protection and beneflt of the people. That such 
restraint of the right and liberty of contract is for the common public welfare, 
and equal protection and beneflt of the people, must appear, not only to the 
gênerai assembly, by force of popular clamor or the pressure of the lobby, but 
also to the courts; and it must be so clear that a court of justice, in the calm 
délibération of its judgment, may be able to see that such restraint is for the com- 
mon welfare and equal protection and beneflt of the people. People v. Gillson, 
109 N. Y. 389, 17 N. E. 343. The statute in restraint of the liberty to con- 
tract as to interest on money is valid for the reason that ail can see that 
it is for the common welfare. Many other like cases of restraint as to contracts 
are to be f ound in our sta tûtes, but ail of them, in so far as they are valid, dé- 
pend for their validity upon the same principle. It was the infringement of the 
liberty of contract that induced this court, in State v. Lake Erie Iron Co., unre- 
ported [no opinion filed], to hold the statute unconstitutional which required cor- 
porations to pay their employés at leaat twice in each month. Our exemption 
laws can be sustained only on the ground that, while they in a slight degree limit 
the liberty of contract, such limitation is for the gênerai welfare of the whole 
people, and doeS not interfère with their equal protection and beneflt. In such 
cases courts can see that the slight restraint of the liberty of contract is for the 
common welfare of the people, but no court can see that it is for the common 
public welfare that the liberty of contract should be taken away from the owner 
of a building, to enable the seller of materials to collect their value from a man 
who never purchased them, and has already fully paid the one with whom he 
contracted for ail that he has receiyed. There can be no public necessity for 
making the contracter the agent of the owner, to enable the seller of materials 
to collect his pay from one who does not owe him, and with whom he has no 
contract." 

We hâve ruade thèse copious extracts from the opinion for the pur- 
pose of indicating that the case did not turn upon any constitutional 
principle peculiar to Ohio. The "rights" supposed to be violated are 
rights deemed fundamental under ail forms of popular and constitu- 
tional government, and like déclarations are to be found in ail or most 
of our state constitutions. The question is therefore one of gênerai 
law, having as much référence to the constitution of any other state 
as to that of Ohio. 

In the case of Whiting v. Railroad Co., 25 Wis. 188, it was held 
that, under the constitution of Wisconsin, a tax could not be consti- 
tutionally laid in aid of the building of a railroad. The suprême 
court of the United States refused to follow this as a décision obligatory 
upon it in a case involving the validity of an act of the Wisconsin 
législature authorizing a tax in aid of a railroad. - 

Upon the question as to whether the décision was one of local or 
gênerai law, the court, in Olcott v. Supervisors, 16 Wall. 678-690, 
said: 

"This was a détermination of no local question, or question of statutory or 
constitutional construction. It was not deeided that the législature had not gên- 
erai législative power, or that it might not impose or authorize the imposition 
of taxes for any public use. Now, whether a use is public or private is not a 
question of constitutional construction. It is a question of gênerai law. It has 
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aj much référence to the constitution of any other state as it has to the state 
of Wiseonsin. Its solution must be sought, not in the décisions of any single 
state tribunal, but in gênerai principles common to ail courts. The nature of 
taxation, what uses are public, and what are private, and the extent of unre- 
stricted législative power, are matters which, like questions of commercial law, 
no state can conclusively détermine for us. This considération alone satisfles 
our minds that Whiting v. Kailroad Co. furnishes no rule which should control 
our judgment, though the case is undoubtedly entitled to great respect." 

In support of the conclusion reached by the Ohio court, there hâve 
been cited but two cases, — Spry Lumber Co. v. Sault Sav. Bank Loan 
& Trust Co., 77 Mich. 199, 43 N. W. 778, and Waters v. Wolf, 162 Pa. 
St. 153, 29 Atl. 646. The Michigan case cited involved the validity 
of the Michigan Act No. 270 (Laws 1887). The act was held void. 
The second section of that act provided that the lien given to sub- 
contractors or material men should "not be defeated by any contract, 
agreement, or understanding between the owner, part owner, or lessee 
of the real estate upon which such improvements are made, or for 
which such materials are fumished, and the original or any sub-con- 
tractor, by any payment made by such owner, part owner or lessee to 
such contractor or sub-contractor for the contract price of such labor 
or material, or any part thereof." The court said such a law "strikes 
at the foundations of ail property in land. There is no constitutional 
way for devesting a man's title except by his own act or default. Hère 
his own act is not required, and his freedom from default is no défense. 
He may pay in full, in advance, or otherwise, for ail he has contracted 
for. He may contract for a house built in a certain way, and of cer- 
tain materials, and may hâve to pay for what he never bargained for, 
and what his building contractor had no right to put off upon him. 
The original contract plays no part in the matter, except as a fact 
which binds no one, and has no significance. Such a gross perver- 
sion of ail the essential rights of property is so plain that no explana- 
tion can make it plainer." The case cites no authorities, and states 
no particular provision of the constitution of Michigan which was 
violated. 

The state of the décisions in Pennsylvania is quite peculiar. Un- 
der the mechanic's lien act of 1803 and 1806 it was held that the owner 
of any interest in the land upon which the improvement was placed 
could, by his contract, bind the land in its entirety. Savoy v. Jones, 
2 Rawle, 343. In the case cited, Gibson, C. J., thus stated the ground 
upon which such a resuit was to be justified: 

"The object of the législature was to enable the mechanic or material man to 
follow his labor or material into the building, which is pledged for the price, 
without regard to the estate of the owner. Did the lien proceed from a con- 
tract with the owner, the argument drawn from the apparent injustice of per- 
mitting a tenant for life to affect the estate of the remainder-man, who was not 
a party, would not be destitute of plausibility. But there is no real injustice in 
the matter, the owners of the several parts of the fee being proportionately 
benefited; and it is consequently just that the whole should bear the burden." 

By the later acts of 1836 and 1845 it was provided that a lien should 
exist in favor of ail debts contracted by the owner or contractor for 
labor or materials. This législation was upheld upon the tbeory 
that the contractor was, by implication, made the agent of the owner 
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to fasten a Ken upon the building and tne owner's land for debts con- 
tracted foi; .labor and ; màterialsl Harlan v. Eand, 27 Pa. St. 511 j 
Stogerly, v. froerr, 62 Pa, St 9; Duff. v. Hoffman, 63 Pa. St. 191. 

Adhering to this idea of an implied agency of the contracter for 
the owner, it was held in Schrbeder v. Galland, 134 Pa. St. 277, 19 
Atl. 632, that a subcontracter or material man could hâve no right 
against the owner not founded on the contract between thè owner and 
his contracter; that the agency of the owner was spécial and limited 
by his contract, of which ail who give him crédit must take notice; 
and that, if he contracted that neither himself nor any other should 
hâve a lien, none could be claimed by subcontractors or others. 

In Taylor v. Murphey, 148 Pa St. 337, 23 Atl. 1134, it was held that 
a stipulation by the contracter that he "will release and discharge the 
said houses from the opération of ail liens," etc., was not a waiver of 
the right to enter a lien, or a covenant that none should be entered, 
but only a personal undertaking on the part of the contracter to settle 
any liens that might be flled before demanding payment of the balance 
due upon his contract, and that, therefore, subcontractors had ac- 
quired valid liens. To meet the ruling in Schroeder v. Galland and 
cases following it, the act of 1891 was passed. That act provided 
that the owner should make no contract with the contracter which 
should operate to def eat the rights of subcontractors and material 
men to ûle liens, and that ail subcontractors should hâve a lien not- 
withstanding any stipulation to the contrary in the contract between 
the contracter and owner unless consented to in writing by such sub- 
contractors. 

In Waters v. Wolf, 162 Pa. St. 153, 29 Atl. 646, a lien was asserted 
by a subcontractor who had not consented to a stipulation by which 
the contracter was to neither hâve nor create any lien in favor of 
others. The court, in an elaborate opinion, held the act of 1891 in- 
valid, as an unauthorized restraint upon the right of "acquiring, pos- 
sessing, and protecting property," and not within the delegated powers 
of the législature. 

The Ohio act involved hère contains no provision expressly prohibit- 
ing an agreement limiting the supposed agency of the contracter for 
the owner, or restraining him from creating any lien, such as was con- 
tained in both the Michigan and Pennsylvania statutes. If such acts 
are properly to be regarded as constituting the contracter a spécial 
agent for the owner, to which he consents by makinga contract with 
the law before him, it would seem that the Ohio act would be valid, 
there being no inhibition of an agreement withholding such power, 
and no intimation that the hôtel company, in this instance, limited 
the implied agency of the contracter. Certainly, the Pennsylvania 
décisions give no support to the décision of the Ohio court that the 
Ohio act is vôid. Under the settled Une of décisions in Pennsylvania, 
the Ohio act is valid. In the last Pennsylvania case, that of Waters 
v. Wolf, cited above, the court announces its adhérence to the long line 
of décisions upholding just such a statute as the Ohio act involved 
hère, saying: 

"In the absence of an express contract agàinst liens, with a statute before 
him giving a lien' to those with whom he contracted, the consent of the owner 
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that a remedy given by law should be enforced under the contract was certainly 
to be implied." 

In ail or nearly ail of the states there are statutes intended to give 
liens to those who contribute labor or materials to the enhancement 
or improvement of the land or buildings of an owner. Thèse statutes 
vary in their charaeter and purpose. Originally, they were chiefly acts 
giving a lien to persons having direct contractual relations with the 
owner. Such statutes did not protect those who contributed to the 
improvement through dealings with the contracter, and were soon fol- 
lowed by statutes extending the lien to persons not contractually con- 
nected with the owner, but who furnished labor or materials for the 
building through contracts with the principal contractor. This was 
accomplished in two ways: (1) By giving to creditors of the con- 
tractor a derivative lien, whereby they were substituted to the rights 
of the contractor as they existed when notice was given of the claim. 
Such statutes were in the nature of mère garnishee or attachment pro- 
ceedings, and were subject to no criticism as doing injustice to the 
owner. Payment in advance was a défense under ail such statutes, 
for the contractor's creditors could stand in no better situation than he 
did. So, if he had no lien, his creditors had none, as their utmost rigbt 
was to be substituted to the contractor's place. (2) Or by statutes 
which gave to those who furnished such labor or materials to the con- 
tractor a direct or independent lien upon the building and land of the 
owner. Under thèse, payments to the contractor prior to expiration 
of the time within which notice might be given were ineffectuai, the 
lien not being a derivative on e, but independent of that given the con- 
tractor. Some of thèse statutes sought to diminish the severity of this 
législation by limiting the aggregate of such liens to the original con- 
tract price, or by providing for a contractor's bond for the benefit of 
the owner with summary remedy thereon, or by both. The verbiage 
of statutes of the latter class varies. In some the contractor is de- 
clared to be the agent of the owner, and, as such, authorized to obtain 
labor and materials upon the crédit of the owner or his building and 
land, or both. 

In a large number of cases the question of the constitutionality of 
acts extending the lien to subcontractors and others having no direct 
contractual relation with the owner has been brought in question, and 
the validity of the législation upheld. In still other instances such 
acts hâve been enforced without question as to their constitutionality. 
We cite a number of cases, though by no means ail, in which acts in- 
volving questions identical with those raised by the Ohio statute hâve 
been enforced, either after their validity had been challenged or sub 
silentio. 

In New York the constitutionality of an act like the Ohio act was 
twice raised, and twice decided favorably to the lien. Blauvelt v. 
Woodworth, 31 N. Y. 285; Glacius v. Black, 67 N. Y. 563. 

In Blauvelt v. Woodworth, supra, payments made to the contractor 
in advance of the time within which liens might be filed were held to 
hâve been made at the péril of the owner, and a sale of the premises by 
the owner, after the, completion of the building, but before notice, and 
within the time within which notice might be given, were held in- 
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effectuai to defeat the lien of the ûiaterial men. Touching the con- 
stitutionality of a law which brought about such, conséquences, the 
court said: 

"There 1s no provision of the constitution which precludes the législature from 
declaring a statutory lien, In respect to future contracts, in favor of either the 
contracter, the subcontractor, or the laborer, upon the land of the owner, at 
whose instance and for whose benefit the services are performed. The act of 
1852 was in force when the contract in question was made; and every contract 
ls presumed to be executed with référence to existing laws, and subject to such 
modification, In respect to the remédies of the parties, as may resuit from subsé- 
quent législation, if free from constitutional objection." 

And in Glacius v. Black, supra, the constitutional objection was 
again urged. The court said : 

"The constitutionality of the législation known as 'Mechanic's Lien Laws' was 
affirmed in Blauvelt v. Woodworth, and the court held that there was no consti- 
tutional objection to tbe création, by the législature, of statutory liens, in favor 
of mechanics and others, for the purposes and under the circumstances and lim- 
itations specifled in thèse statutes. Laws of similar character hâve been in 
force in this state for more than forty years (Laws 1844, c. 220); and simUar 
législation is found on the statute boolcs of many of the States. Thèse statutes 
hâve been frequently under considération by the courts, and, so far as we know, 
their constitutional validity has never been judicially questioned." 

In Minnesota similar statutory liens hare been enforced. O'Neil v. 
St. Olafs School, 26 Minn. 329, 4 N. W. 47; Bohn v. McCarthy, 29 
Minn. 23, 11 N. W. 127; Laird v. Moonan, 32 Minn. 358, 20 N. W. 354. 
In the case last cited, the constitutionality of the law was elaborately 
considered by the court. Among other things, the court said : 

"As such liens are incumbrances upon the owner's title, they can only be 
created by hls consent or authority; and It ls upon this ground that such législa- 
tion is supported. The statute annexes the lien as an incident to the contract 
of the owner with the contractor or builder, and such contract is the évidence of 
the authority of the latter to charge the building and land with liabilities in- 
curred by him in performing his contract." "The owner consents to this power 
conclusively and irrevocably, so far as others than the builder are concerned, 
by making a contract while such is the law." 

That liens for an amount in excess of the contract price of the im- 
provements or building might be asserted, was held to be no objection. 
On this subject the court said: 

"As respects the amount which may thus be secured, their rights are not dé- 
pendent upon or limited by the amount due the contractor from the owner under 
the original, contract, nor by the state of the accounts between them. It is suf- 
ficient that the liens are created through the owner's contract, from which his 
consent is implied. To avoid the incumbrance of such liens, the owner takes 
the burden of securing the bond which he is authorized by the act to take. 
Whether the burden of taking such proceedings for his own protection should thus 
be cast on him, or whether subcontractors and laborers should be lef t to proceed 
against the amount due, as under the former practioe, was entirely a question 
of législative policy. And this is sufflcient to dispose, of the objection that the 
law unreasonably limits the exercise of the owner's discrétion as to the persons 
whom he shall contract with; that is to say, to such as can give bonds or are 
flnancially responsîble for the contracts they may make in the prosecution of 
the work. It is strictly in conforinity with the policy which allows a lien in any 
case. It does not take away or affect the rights of the owner any further than 
it may be necessary for the security of those who are presumed to hâve added 
eômething to the owner's property equal to the expenses incurred. Spofford 
v. True, 33 Me. 283; Taggard v. Buckmore, 42 Me. 77. It is ordinarily understood 
from the nature of the case that under building contracts the work is not to be 
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done wholly by the contractor; and it is a sound and just principle that ail those 
who hâve, by consent of the owner, or in pursuance of contracts with hiin for 
that purpose, contributed to increase the value of his property, should hâve an 
interest in it until their respective claims for such services hâve been discharged." 

In Wisconsin such an act was sustained over an earnest dissent by 
Judge Cassady. Mallory v. Abattoir Co., 80 Wis. 170, 49 N. W. 1071. 

In Missouri the case of Henry v. Rice, 18 Mo. App. Eep'r 497, was 
overruled, and the validity of the act sustained, in an able opinion by 
Judge Barclay. Henry v. Evans, 97 Mo. 47, 10 S. W. 868. 

In Massachusetts an act whieh did not expressly extend the lien 
to subcontractors or workmen was held to give a lien upon an implied 
agency of the contractor. In Parker v. Bell, 7 Gray, 429, the court 
construed an act which provided that "any person who shall actually 
perform labor in erecting, altering or repairing any building or struc- 
ture upon real estate, or shall furnish materials actually used for the 
same, by virtue of any agreement with or consent of the owner thereof , 
or other person having authority or acting for such owner to procure 
labor or furnish materials in his behalf, shall hâve a lien upon such 
building or structure, and upon the interest of the owner of the build- 
ing or structure in the lot of land upon which the same is situated, 
to secure the payment of the amount due him for such labor and ma- 
terials," and gave to a plasterer employed by a subcontractor an inde- 
pendent lien, the court saying: 

"That the employment of a principal contractor to build a dwelling house for 
a definite and fixed compensation operated to authorize the latter to do ail acts 
necessary and proper to enable him to fulflll his contract, and to complète the 
tenement to be erected. It was, of course, understood between the parties that 
this work was not to be wholly and in every part done by the contractors with 
their own hands. They were fully empowered to employ, in the exécution of 
the contract, the necessary workmen, and to cause their labor to be faithfully 
applied in fulflllment of its provisions. The consent of the respondents to such 
employment of laborers, and such application of their labor, is a necessary and 
inévitable implication from the contract under which the house was to be 
erected. The labor, therefore, which was actually performed by the petitioners, 
in doing the plaster and stucco work of the house, and which was a necessary 
part of the construction, having been rendered by virtue of an agreement with 
Whittemore & Currier, must be considered to hâve been performed with the 
consent of the respondents. It was done for their beneflt, and under stipulations 
into which they had entered, by force of which they were entitled to insist that 
the contract should be fully performed." 

In Donahy v. Clapp, 12 Cush. 440, Shaw, C. J., for the court, said, 
concerning the theory upon which the subcontractor might acquire a 
lien upon the land of the owner: 

"Such liens in favor of subcontractors would equally bind the estate by consent 
of the owner; because such a contract, by force of the existing law, when it 
was made, of which the owner is presumed to be conusant, gives his irrévocable 
power to his contractor, to charge and bind his estate; and, when such power 
is executed by the actual making of such subcontract for labor, it is in law the 
act of the owner, hypothecating his own estate to the extent of the priée of such 
labor." 

In Bowen v. Phinney, 162 Mass. 593, 39 N. E. 283, Holmes, J., said: 

"Our statute gives an immédiate lien to one who has performed labor in the 
repair of a building by the consent of the owner. Even if he is employed by a 
contractor, the laborer's lien Is not by way of subrogation, and does not dépend 
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upon the terms of the contraet or the state of the account between his employer 
and the owner of the land." 

In Tennessee just such an act was upheld, though most vigorously 
assailed as beyond the législative power. In answer to some of the 
objections urged, Justice Caldwell, in Manufacturing Co. v. Falls, 90 
Tenn. 466,16 8. W. 1045, said: 

"It is true that a lien is provided for persons with whom the owner is supposed 
to hâve no direct contractual relations, but that fact alone does not invalidate the 
act; for the. owner must be held to a knowledge of the existing law on the sub- 
ject, and to the presumption that he employed the original contractor, and gave 
out his work with référence to that' law. The right of lien to sùbcontractors 
and material men is, by opération of law, incorporated into and made a part 
of the owner's contraet, as mùch as if expressly included and written therein. 
He contràcts about a subject in whioh the law déclares certain advantages to 
ail persons concerned, whether by direct contraet with him or by the employ- 
aient of bis contractor. The law déclares that a lien shall exist in favor of the 
subcontractor and material man in certain contingencies; henCe the owner who 
makes the contempiated contraet cannot : justly complain of the légal resuit, 
especially when he dérives the beneflt of the labor and material of those for 
whom the lien is provided, and who often hâve no other means of compensation. 
The enforcement of this law does not necessarily resuit in loss tô the owner, 
nor take from him something for nothing." 

In Colter v. Frese, 45 Ind. 96, the validity of such an act was most 
learnedly vindicated by Judge Warren, who delivered the unanimous 
opinion of the court. 

Stewart v. Wright, 52 Iowa, 335, has been referred to as questioning 
the validity of such législation. The case does not so décide. It 
turned upon the construction of the act which the court interpreted as 
giving a lien only upon the balance due from the owner when notice 
of the subcontractor's lien was flled. The judge, writing the opinion, 
does intimate a doubt as to the powër of the législature to subject the 
owner to debts of a contractor who had been paid in full before notice. 
But no such question was involved or decided. 

The California act of March 30, 1868, gave to material men and 
laborers a; lien upon a building to secure the amounts due them, 
"whether done or furnished at the instance of the owner of the build- 
ing, or other improvement, or his agent; and every contractor, sub- 
contractor, architect, builder, or other person having charge of any 
mining, or of the construction, altération, or repair, either in whole or 
in part, of any building or other improvement, as aforesaid, shall be 
held to be the agent of the owner for the purposes of this act." 
; In Hicks v. Murray, 43 Cal. 51S, ! the constitutionality of this act was 
assailed, but the court, in an opinion of a few lines, said they thought 
the act was constitution al. 

In the subséquent case of Renton v. Conley, 49 Cal. 185, the court 
construed the act as limiting the lien to the amount due from the 
owner to the contractor under the contraet at the time notice of the 
flling of the lien was given the owner, but no constitutional question 
was raised or decided. 

; In Maine, like statutes, giving liens. to sùbcontractors and material 
itnen who gave notice within the time fixed by the statute, hâve been 
enforced, and their constitutionality .maintained, upon the graund that 
they applied only to future contràcts, and that ail building contràcts 
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were made siïbject to the provisions of the statute. Spofford v. True. 
33 Me. 283; Atwood v. Williams, 40 Me. 409; Taggard v. Buckmore, 
42 Me. 77. In Atwood v. Williams, supra, fhe lien of the material 
man was enforced, although the owner had made full payment to the 
contractor after the completion of the building, and before notice of 
the claim to a lien was flled. 

In Gumey v. Walsham, 16 R. I. 699, 19 Atl. 323, the eonstitution- 
ality of such an act was affirmed, upon the ground that the contract 
was made and entered into subject to its provisions. The défense 
that the owner had paid ail that he owed the contractor before notice 
of claim of lien by material men was not sustained. 

In Virginia similar acts hâve been held valid (Improvement Co. v. 
Karn, 80 Va. 589; Railroad Co. v. Howison, 81 Va. 125); so, in Wash- 
ington (Lumber Co. v. McChesnay. 1 Wash. 609, 21 Pac. 198) ; and in 
Connecticut (Paine v. Tillinghort, 52 Conn. 532); and in Maryland 
(Treusch v. Shryock, 51 Md. 162). 

The direct question as to the constitutionality of acts extending a 
lien to subcontractors and material men furnishing materials at the 
instance of contractors has not arisen in the suprême court of the 
United States, nor in any of the United States courts of appeals, so far 
as we hâve been able to discover. An act of congress of March 2, 
1833 (4 Stat. 659), gave a lien in the District of Columbia upon build- 
ings to ail who do work or furnish materials on order of the contractor, 
who should give notice to the owner within 30 days after being em- 
ployée! to do the work or furnish materials that they claimed such lien. 
In Winder v. Caldwell, 14 How. 434, this act was construed as not giv- 
ing a lien to the principal contractor. The court said: 

"The contractor, though mentioned in the act, is not enumerated among those 
entitled to its benefit. The aim and policy of this statute is also obvious. Ex- 
périence has shown that mechanics and tradesmen, who furnish labor and ma- 
terials for the construction of buildings, are often defrauded by insolvent own- 
ers and dishonest contractors. Many build houses on spéculation, and, after 
the labor of the mechanic and the materials are incorporated into them, the 
owner becomes insolvent, and sells the buildings, or incumbers them with liens; 
and thus one portion of his creditors are paid at the expense of the labor and 
property of others. Or, the insolvent owner, who builds by the agency of a con- 
tracter or middleman, pays his priée and receives his building, without troubling 
himself to inquire what has been the fate of those whose labor or means hâve 
constructed it. Thèse evils required a remedy, and such a one as is given by this 
act. Its nbject is not to secure contractors, who can take care of themselves, 
but those who may suffer loss by confiding in them. It is not the merit of the 
contractor that gave rise to the System, but the protection of those who might 
be wronged by him, if the owner were not compelled thus to take care of their 
interests before he pays away the priée stipulated. But the contractor is 
neither within the letter nor the spirit of the act." 

In Grant v. Strong, 18 Wall. 623. and McMurray v. Brown, 91 U. S. 
258, and Van Stone v. Manufacturing Co., 142 U. S. 128, 12 Sup. Ct. 
181, the question of waiver of the lien given under various state stat- 
utes was considered. In consàdering the character and nature of the 
lien, the court, in McMurray v. Brown, 91 U. S. 258-266, said: 

"Liens of the kind, except where the statute otherwise provides, arise by op- 
ération of law, independent of the express terms of the contract, in case the 
stipulated labor is performed or the promised materials are furnished; the prin- 
cipe being that the parties are supposed to contract on the basis that, if the 
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stlpulated labor 1s performed, or the promised materials are furnlshed, the la- 
horer or material man is entitled to the lien which the law affords, provided he 
givés thé required notice withln the speclfled tlme." 

In Van Stone v. Manufacturing Ça, 142 U, S. 128-136, 12 Sup. Ot. 
181, it was said: 

"It ls not the contract for erecting or repairing the building which créâtes the 
lien, but It ls the use of the materials furnisbed and the work and labor ex- 
pended by the contracter, whereby the building becomes a part of the freehold, 
that gives the material man and laborer his lien under the statute. The lien is 
brought into opération by vlrtue of the statute, and the contract for building is 
entered into presumably in view of, or with référence to, the statute." 

In Trust Co. v. Condon, 31 U. & App. 387-422, 14 C. G. A. 314, and 
67 Fed. 84, a lien in favor of subcontr'actors was enf orced against mort- 
gagees by this court. Judge Taft, in delivering the opinion of the court 
touching the character of the lien, said : 

"A subcontractor's lien under the statute is not dépendent on the principal 
contractons having perfected his lien. Green v. Williams, 92 Tenn. 220, 21 
S. W. 520. It is independent of and superior to his lien, and is only limited by 
the amount due to the principal contractor at the time of the service of notice 
by the subcontractor on the rallroad Company. Therefore the assignée of a 
principal contractor's lien is junior to the subcontractor who has perfected his 
statutory lien." 

In Central Trust Co. of New York v. Richmond, N., I. & B. R Co., 
31 U. S. App. 675-688, 15 C. C. A. 273, and 68 Fed. 90, we enf orced 
a lien in favor of such subcontractors arising under a Kentucky 
statute. Touching the origin and nature of the lien, we said : 

"It is not a lien originating in a contract for a lien, but arises out of the statute 
independent of any agreement for a lien, and is based upon the equity of paying 
for work done or materials delivered. * * * The clear purpose of the Ken- 
tucky statute was to make the liens of the contractor and subcontractor inde- 
pendent, direct liens, the latter limited ohly by the amount of the original con- 
tract priée. The lien of the subcontractor doe3 not spring out of the lien of the 
contractor, and is not derived therefrom or subordinate thereto. The aggregate 
of ail the liens is not to exceed the contract price agreed to be paid by the owner, 
but this limitation concerns not the fàct of a lien, but the extent thereof. Being 
a direct lien, its existence does not dépend upon the existence or nonexistence 
of a contractor's lien, and the waiver of a lien by a contractor will not affect the 
subcontractor's lien." 

In neither of thèse cases, though the amounts involved were great, 
was any constitutional objection to the statutes giving the lien sug- 
gested, though very eminent counsel appeared in each case. The con- 
stitutional validity of statutes giving an independent lien has the 
support of most of the text writers. 2 Jones, Liens, 286 ; Phil. Mech. 
Liens, § 30; Boisot, Mech. Liens, §§ 22, 23. Overton on Liens (section 
553) has been cited as advancing a contrary view. If we had doubt 
as to whether such statute was "due process of law," or violated the 
fundamental right of owning and enjoying property, or unreasonably 
restrained liberty of contract, we should be disposed to yield to the 
current and weight of authority upholding such acts as valid and con- 
stitutional. No court is justifled in striking down an act of législa- 
tion, unless it is clearly satisfied that the act is in conflict with the 
organic law liroiting the power of the législative branch of govern- 
ment. Such statutes hâve met with the approval of the législative 
bodies of nearly every state in the Union, as well as of congress, as 
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indicated by the act of 1883, construed in Winder v. Caldwell, 14 How. 
434. They hâve survived assault whenever the question has arisen, 
save in Ohio and Michigan, and to a liinited degree in Pennsylvania, 
and in a still larger number of instances hâve been enforced without 
question as to their validity. 

But the validity of such statutes need not be rested upon mère au- 
thority. They flnd sanction in the dictâtes of natural justice, and 
most often administer an equity which has récognition under every 
System of law. That principle is that every one who, by his labor or 
materials, has contributed to the préservation or enhancement of the 
property of another, thereby acquires a right to compensation. This 
strong natural justice has given rise to a variety of liens recognized 
by the common law. Thus, without any agreement the common law 
gave to one who, by his labor or expense, has made, preserved, en- 
larged, or repaired a chattel, a lien thereon for his security, which he 
may, however, lose if he surrender possession. So, we flnd another 
illustration in the lien given one who, in the exercise of a quasi public 
employment, is required to receive or perform some service in re- 
spect to the thing upon which the lien is given. That the owner who 
sells his chattel shall not be required to part with it until the price is 
paid rests upon the justice of the matter , and not upon any agreement. 
But the remédies prescribed by the common law by no means embrace 
the numberless instances in which the inhérent right of the matter 
requires that a charge or lien should be recognized as arising out of 
the nature of the transaction, independently of any agreement. That 
wide class of trusts arising out of the conduct of the parties, either 
with or without intention, but without express words of création, 
which we call constructive or implied trusts, rest upon the natural 
justice which will not permit one to retain that which in justice does 
not belong to him, and therefore fastens upon the thing, or that into 
which it is traced, a charge or lien in favor of the équitable owner. 
So, the vendor of realty may ordinarily, without any express agree- 
ment, apply the property sold to the payment of the price. There 
are a large variety of cases where a lien has been recognized as arising 
out of the nature of the transaction, although there was no direct con- 
tractual relation between the parties affected. Thus, in the maritime 
law the last lien created by the master of a ship for supplies or repairs 
is entitled to préférence over prior liens; the principle being that the 
common pledge has thereby been preserved for the common benefit. 
So, he who rescues goods from capture or the périls of the sea has 
a lien thereon for his compensation. The meritorious character of 
a claim often displaces prior burdens, as in the case of supplies and 
labor furnished a mortgaged railway company to keep it in opération, 
and préserve the property for the benefit of ail interested. 

Whoever takes and holds possession of land to which another has 
the better title is liable to the true owner for the rents and profits, 
and no distinction is recognized between a bona fide and mala fide 
possession. Green v. Biddle, 8 Wheat. 1, 74. But this was a harsh 
rule when applied to a case where the rents and profits had been offset 
by'lasting improvements, which had actually increased the value of 
the land. Courts of equity, therefore, soon applied the principle that, 
86 F.— 25 



whêrë thé 1 owhetf resorted to a court of equity for an account of rênts 
and profits, the permanent improvemênts should offset the liability 
of the possessor if his possession and improvement were in good faith. 
2 Story, Eq. Jur. §§ 799a, 799b, 1237, 1239. 

In Bright v. Boyd, 1 Story, 478, Fed. Cas. No. 1,875, and same case 
in 2 Story, 605, Fed. Cas. No. 1,876, Justice Story laid down the broad 
doctrine that a bona fide purchaser, without notice of defect in his 
title, who makes improvemênts upon the estât e, haB a lien upon the 
estate for the increased value, after deducting rents and profits; and 
a court of equity will enforce this lien against the true owner who 
recovers the estate at law against such a purchaser. This case has 
been adopted and approved in Vallès' Heirs v. Fleming's Heirs, 29 
Mo. 152, Association v. Morrison, 39 Md. 281, and Hatcher t. Briggs, 
6 Or. 31, though it cannot be Baid to hâve received any very gênerai 
support, though often cited. The reason is doubtless found in the 
fact that the equities of bona fide purchasers of def ective titles were 
so generally recognized as to resuit in statutes in most of the states, 
called "betterment" or "occupant" Btatutes, which provide that a 
bona fide occupant making lasting improvemênts in good faith shall 
hâve a lien upon the estate recovered by the true owner to the extent 
that his improvemênts hâve increased the value of the land. Though 
the opération of thèse statutes is to make the true owner pay for im- 
provemênts made against his will, and which he might not désire, the 
courts hâve sustained their constitutionality, as giving remedy where 
before there had been none, though a strong equity existed. Cooley, 
Const. Lim. 486 et seq.; Brown v. Storm, 4 Vt. 37; Koss v. Irving, 14 
111. 171; Q-riswold v: Bragg, 48 Fed. 519; Hunt's Lessee v. McMahan, 
5 Ohio, 132; Scott v. Mather, 14 Tex. 235; Davis v. Powell, 13 Ohio, 
308; McCoy v. Grandy, 3 Ohio St; 463; Bacon v. Callender, 6 Mass. 
303; Welch v. Wodsworth, 30 Conn. 149; Whitney v. Richardson, 31 
Vt. 300. The constitutionality of a similar Tennessee act was denied 
in Nelson v. Allen, 1 Yerg. 376, but Chief Justice Catron, in a 
note, says the question did not arise. 

Not only was the equity so broadly declared and enforced by 
Justice Story in Bright v. Boyd, supra, recognized and enforced 
by the civil law, but in that System of law very high considération 
was given to ail who had, by their contributions, benefited, pre- 
served, or enlarged the estate or property of another; and, among 
creditors secured by a common pledge or mortgage, those whose 
contributions were given and used for the benefit of the thing 
hypothecated were privileged, and, among this class, those whose 
contributions were last given and used had the préférence. Mack- 
eldy, Rom. Law, 280, 281. 

Domat says: 

"Among creditors who are privileged, lt does not matter which of them is flrst 
or last In order of time, for they are distihguished only by the nature of their 
privilèges." Domat, Civ. Law (by Strahon) 681. 

Thus, he who had sold an immovable thing was privileged for 
the price, before the creditors of the purchaser and ail others, as to 
the thing sold. So, he who loaned money to a purchaser to pay 
the purchase price had the same privilège as the seller would hâve 
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had till he had been paid. He who loaned money to préserve the 
thing, or to make an improvement of an estate, had a like privi- 
lège. Id. 682, 683. This equity was, by the civil law, extended to 
ail who had contributed to the préservation, repair, enlargement, 
or création of an improvement on land. This privilège is thus 
stated by Domat (page 683, § 1744): 

"Arehitects and other undertakers, workmen and artificers, who bestow their 
labor on buildings or other works, and who furnish materials, and in gênerai ail 
those who employ their time, their labor, their care, or furnish any materials, 
Whether it be to make a thing, or to repair it, or to préserve it, hâve the same 
privilège for their salaries, and for what they furnish, as those who hâve ad- 
vanced money for thèse kinds of Works, and which the seller has for the price 
of the thing sold." 

None of thèse instances, from either the civil or common law, 
of a charge or préférence, are dépendent upon an express agree- 
ment for such privilège over other creditors. They hâve their 
basis in the nature of the transaction. Statutes which give to a 
contractor or material man, dealing directly with the owner, a lien 
on the building or land, do so independently of any agreement for 
a lien, but their validity has never been doubted. Yet the basis 
for the interposition of a lien is the mère equity in favor of him who, 
by his labor or materials, has benefited the owner, and has ac- 
quired, therefore, an interest in the property benefited, to secure 
his just compensation. In most instances it is well understood that 
the contractor will employ others to aid in or do the work and to 
furnish the materials necessary. The earlier statutes did not ex- 
tend any protection to those who should be thus employed by the 
contractor. To remedy this, some statutes gave to such subcon- 
tractors, workmen, or furnishers of materials a mère derivative 
lien, by which they might be substituted to the lien and claim of 
the contractor. In others, an independent lien was given to ail 
who should, at the instance of the owner or his contractor, contrib- 
ute towards the completion of the work either labor or materials. 
Of this character is the Ohio statute under considération. Such 
statutes rest upon the principle of natural justice which lies at the 
foundation of the many liens or préférences among creditors which 
we hâve cited from both the common and civil law. It is true that 
a lien is created in favor of one with whom the owner has no direct 
contractual relations. But, if the owner makes the contract with 
the law before him, the law enters into and becomes a part of the 
contract. The légal effect of the contract is to give a lien to ail 
who, at the instance of his contractor, shall be employed to furnish 
labor or materials for the work which he has let out. So far as 
such a statute is limited to future contracts, it cannot be said to 
impair the obligation of a contract. If the law be subject to no 
other objections, it impairs no contract, for ail thereafter made are 
entered into upon the basis of the law. "The inhibition of the 
constitution is wholly prospective. The states may legislate as 
to contracts thereafter made as they see fit. It is only those in 
existence when the hostile law is passed that are protected from its 
effect." Edwards v. Kearney, 96 U. S. 595; Greenwood v. Freight 
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Co., 105 tT. S. 13; Denny v. Bennétt, 128 U. S. 489, 9 Sup. Ct 134; 
Smith v. Pàrsons, 1 Ohio, 236; Weil v. State, 46 Ohio St. 450, 21 
N. E. 643. Neither can the owner be said to be thereby deprived 
of his property without due process of law. He has voluntarily 
made a contract with the law before him. He has thereby sub- 
jected his property to liability for certain debts of the contractor. 
His own voluntary consent is an élément in the transaction. He 
knows what the law is, and makes a contract under that law. It is 
idle to say that under such circumstances he is deprived of his prop- 
erty without due process of law. Provident Inst. for Savings v. 
Jersey City, 113 U. S. 50G-514, 5 Sup. Ct. 612. 

If, then, this statute does not unduly restrain the owner's liberty 
of contract, considered as an incident to the right of owning, pos- 
sessing, and enjoying property, the law must be constitutionally 
unobjectionable. If, however, this législation is the mère arbitrary 
exercise of the powers of government, unauthorized by the estab- 
lished principles of private right, and not having the sanction of 
natural justice, it is not the law of the land. But we hâve already 
seen that the underlying purpose of the act is not to arbitrarily 
and unnecessarily oppress the owner in any incident of his right as 
owner, but to secure those who, by their labor or materials, hâve 
contributed to the improvement of the owner's property. That 
the liens under considération are given to secure debts which are 
primarily the debts of another would be fatal to the législation, 
as taking the property of one to pay the debts of another, but for 
the equity arising from the use of the labor and materials by the 
owner. It is in this connection of the owner with such debts that 
the justice of the statute is found. In paying off such claims, the 
owner may, if he exercise proper précaution, pay only his own debt 
to the contractor. If he be required to pay such subcontractors 
when nothing is due the principal contractor, it is his own fault. 
That the liability of the owner in respect to building contracts is 
restrained in some degree by this statute must be admitted. If 
he pay in advance, or contract to pay in property, or by an exchange 
of paper, and his contractor be dishonest or insolvent, he may find 
himself involved by the contractons debts for labor or supplies. 
This contingency he may not always be able to guard against. But 
as much may be said of those who furnish labor or materials at the 
instance of the contractor. Without the lien they must look alone 
to the contractor, and may not always be able to protect them- 
selves. Inasmuch as the owner actually gets the beaeflt of their 
contributions to his property, their equity is a strong one, and the 
législature has, in its discrétion, determined to cast upon the owner 
the responsibility of guarding against the defaults of a contractor 
selected by himself. To protect the class having this equity, the 
making of building contracts has been regulated. The restraints 
upon the owner are neither arbitrary nor oppressive ; nor are they, 
under this Ohio statute, any more onerous than required by the 
necessity of protecting those who actually do the work or furnish 
the materials by which the owner is beneflted. To permit such 
persons to follow and recover their contributions in kind would 
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be futile to them, and disastrous to the owner. A law which has 
for its basis équitable principles, which in ail times and in ail âges 
hâve had récognition, cannot be arbitrary and oppressive to the 
extent of exceeding the boundary of législative discrétion. Re- 
straints upon liberty of contract are constantly met with in the 
législation of every state. Statutes requiring certain contracts to 
be in writing or to be witnessed or acknowledged or registered, 
statutes regulating interest or the time within which rights may be 
enforced, and statutes exempting property from liability to exécu- 
tion, are notable examples of statutes regulating and limiting 
contracts. No more striking example of interférence with liberty 
of contract is afforded than the statute upheld by the Ohio court in 
Weil v. State, 46 Ohio St. 450, 21 N. E. 643. The statute there de- 
clared valid was one which regulated conditional sales of personal 
property, or sales upon the installment plan, and made the violation 
of one of its sections a misdemeanor. 

The equity in favor of those to whom the beneflt of the Ohio 
lien law is extended is in its nature comparable to many equities 
recognized by courts of chancery and in other Systems of law. 
But it was an equity upon which there was no remedy. The stat- 
ute gives one in respect to future contracts. We cannot say that 
the remedy is so arbitrary or oppressive, or so unreasonable, as to 
be an act in excess of législative power. The right of hina who, by 
his labor and materials, had contributed to the betterment of an- 
other's estate, was an imperfect right, because it had not been done 
at the instance of the owner, though presumably with his knowledge 
and at the instance of his contractor. At the common law neither 
the owner nor his building was chargeable, there being no contract- 
ual relation. The statute recognizes the equity of such contribu- 
tors, and has turned the imperfect into a perfect right, by prescrib- 
ing the conséquences of a building contract, and giving a remedy 
to ail who, at the instance of the contractor, shall contribute to the 
performance of his contract with the owner. That législation 
which is sanctioned by the dictâtes of natural justice can only be 
avoided by pointing out some spécifie provision in the organic law 
which has been violated by its enactment. Neither upon reason 
nor authority are we able to corne to an agreement with the Ohio 
court. In the exercise of our independent constitutional jurisdic- 
tion, we must déclare our conscientious judgment to be that the 
Ohio statute was Dot void, and that complainants are entitled to 
relief thereunder. The decree of the circuit court must be reversed. 
The demurrer will be overruled, and the cause remanded for answer 
and further proceedings not inconsistent with this opinion. 
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AMERICAN LOAN & TRUST CO. V. CENTRAL VERMONT R. CO. 
(Circuit Court, D. Vermont. March 8, 1898.) 

1. Eqoitt Pleadino— Bill to Foreclose Mortgage— Property in Hands of 

Receiver. 

Where property is in the hands of a receiver appointed by a court, au 
independent suit to foreclose a mortgage cahnot be maintained, even in the 
same court 

2. Same. 

One who claims the disposition or possession of property in the hands of 
receivers of a court must corne to that court in that case, and obtain leave 
to file a bill in the original cause. 

This was a bill in equity'by the American Loan & Trust Company 
against the Central Vermont Eailroad Company to foreclose a mort- 
gage. 

Elmer P. Howe and Henry Crawford, for plaintiff. 
Benjamin F. Fifleld, for défendant. 

WHEELER, District Jtidge. This bill is brought and filed, as an 
independent proceeding, upon a mortgage winch is first upon a part 
of the defendant's railroads and property, and second as to part, and 
which provides, as is alleged, that: 

"If default be made in the payment of any installment of interest upon, or 
the principal of, any of the bonds secured by this mortgage, when the same is 
payable, and such default shall continue for six months af ter due demand, 
the trustée is authorized, in Its discrétion, to enter upon and sell at public 
auction in the town of St. Albans, Vermont, after notice in writing to the party 
of the first part at least six weeks before the sale, and publication of the notice 
of the proposed sale at least once a week for six weeks next preceding such 
sale in a daily newspaper pUblished in the city of Boston and the city of New 
York each, and a newspaper published in the town of St Albans and in the 
city of Burlington, Vermont, the whole of the lands, property, premises, rail- 
roads, stocks, bonds, and franchises herein conveyed, or as much thereof as 
shall be necessary to satisfy such overdue obligations of the party of the first 
part." 

The bill further sets up : 

"That on or about the 14th day of March, 1896, the Grand Trunk Railway 
Company of Canada filed its bill of complaint in this honorable court against the 
said défendant, the Central Vermont Railroad Company, in behalf of itself and 
ail other reeditors, both secured and unsecured, of said Central Vermont Rail- 
road Company, in which said bill the orator set forth the leases by the Central 
Vermont Railroad Company of the varions railroads hereinbef ore stated, and 
the issue of $7,000,000 of 'bonds by the Consolidated Railroad Company of Ver- 
mont, secured by a mortgage on said Consolidated road and the Vermont & 
Canada road, and the exécution and delivery of said mortgage of the Central 
Vermont Railroad Company sought to be foreclosed in this action, and the 
issue and delivery of about $3,000,000 of the bonds secured by said last-named 
mortgage, and the failure of the Central Vermont Railroad Company to pay 
any of the interest coupons upon said bonds; the existence of a large floating 
debt of the Central Vermont Railroad Company, amounting to about $2,500,000; 
the inability of the Central Vermont Railroad Company to meet its obligations; 
the ownership by said Grand Trunk Company of $700,000 of said mortgage 
bonds of said Consolidated Railroad Company of Vermont, and of $1,000,000 of 
said mortgage bonds of the Central Vermont Railroad Company, and that, 
unless receivers were appointed, the whole Central Vermont System would 
become disintegrated and broken up by attachments and séquestrations in dif- 
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fêtent jurisdietions; and praying that the rights of the said Grand ïrunk Com- 
pany and other ereditors of the Central Vermont Railroad Company, including 
ail holders of the bonds of the CoDsolidated Railroad Company of Vermont, and 
of the bonds of the Central Vermont Eailroad Company, in or to the property, 
real or Personal, of said Central Vermont Railroad Company, might be ascer- 
tained and proteeted; and that the court would administer the fund eonstituting 
the entire railroad and assets of said corporation, and for such purposes would 
marshal its assets, ascertain the several separate liens and priorities existing 
upon each and every part of said System, and the amounts due upon each and 
every of said mortgages and other liens, and would enforce and decree the 
rights and equities of each and ail the ereditors of said Central Vermont Rail- 
road Company as the same may be fully ascertained and decreed, upon the 
respective intervention or application of each and every such creditor or lienor 
in and to not only the said Unes of said railroads, their appurtenances and equip- 
ments, but also to and upon each and every portion of the assets and property 
of said défendant Company, and for the appointaient of receivers of said défend- 
ant company and of its property of every description, and for an injunction 
against said défendant company restraining it from interfering with the posses- 
sion and management of said property under said receivers." 

That the défendant therein, the Central Vermont Railroad Company, 
"filed its answer to said Grand Trunk bill, in which it admitted sub- 
stantially that ail the allégations of said bill were true" ; that : 

"And thereafterwards, upon the 20th day of March, 1896, this honorable court 
appointed Charles M. Hays and Edward C. Smith receivers of said Central Ver- 
mont Railroad Company, and ail its leased Unes, property, and assets, and im- 
mediately thereafter said receivers took possession of the same, and thence 
hitherto hâve been, and still are, in possession of said property, with the ex- 
ception of the Rutland and Ogdensburg & Lake Champlain Railroads." 

And allèges that: 

"Your orator further shows that ail the rights, franchises, choses in action, 
and ail real and personal property, embraced in said mortgage to your orator as 
trustée, within the jurisdiction of this court, are, by virtue of the appointment 
of said receivers above set forth, in the possession, custody, and control of this 
court, by the reason whereof your orator is unable, save as herein sought, to 
take possession of the same, and through possession thereof administer its trust 
as in said mortgage or indenture of trust it was provided it should do." 

And prays for a f oreclosure and sale, and : 

"Second. That a receiver or receivers may be at once appointed, according to 
the usual course and practice of this court, of ail the property, lands, railroads, 
assets, and franchises embraced in and covered by said mortgage or indenture 
of trust dated October 26, 1892, to your orator, and thereby conveyed or in- 
tended to be conveyed as aforesaid, and of the income, rents, tolls, issues, and 
profits thereof, and that said receiver or receivers may be empowered and directed 
to take, hold, and possess the same, and hâve exclusive charge and control 
thereof, with the usual powers of receivers in like cases, subject only to the 
order of this court; that such receiver or receivers may be directed to operate 
and manage said railroads, to pay out of the earnings therefrom the necessary 
operating expenses thereof, to keep the same and rolling stock and appurte- 
nances in repair, to apply such earnings as directed by the court, and to other- 
wise discharge ail duties ordinarily imposed upon the receivers of railway prop- 
erty." 

The bill is demurred to, and that it is so brought and filed as an inde- 
pendent suit is principally set down as a spécial ground for the de- 
murrer, which has now been argued. Some statements of fact outside 
the bill hâve been made in assigning the causes of demurrer, which 
bave been objected to, and of course cannot be considered. They 
should be, if relied upon as material, brought forward by plea or 
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answer. The receivership, as alleged in the bill, is what must be 
and is considered with référence to the right to maintain an inde- 
pendent suit. The principal différence between this question hère 
now, and that lately hère, decided in American Loan & Trust Co. v. 
Central Vermont R. Co., 84 Fed. 917, on demurrer to a bill for fore- 
closure of the first mortgage, is that arising from the présence of the 
receivers as parties défendant there, and not hère. If this was a strict 
foreclosure' of a mortgage in the usual form, such as is had under the 
laws of the state, to merely eut off the right to redeem without touch- 
ing the possession of the property, it might, perhaps, be maintained as 
a separate suit. Brooks v. Railroad Co., 14 Blatchf. 463, Fed. Cas. 
No. 1,964; Mercantile Trust Co. v. Lamoille Val. R, Co., 16 Blatchf. 
324, Fed. Cas. No. 9,432. But the extracts quoted from the mortgage 
and bill show clearly that immédiate possession of the property by re- 
ceivers now, and vendee subsequently, is sought. This cannot be had 
without displacing that of the présent receivers, or making their posses- 
sion a new one, by appointing them receivers in this cause. That their 
possession will not be disturbed or changed but by, or by leave of , the 
court appointing them is, as said in the other case, universal and ele- 
mentary. No case is cited or known to the contrary. Much stress 
has been laid in argument upon Continental Trust Co. v. Toledo, St. 
L. & K. C. R. Co., 82 Fed. 642. There the receivers in a creditors' 
suit had, by leave of court, been made défendants in a foreclosure suit 
which set out the receivership, the suits had been Consolidated by the 
title of the foreclosure suit, and the receivers had been continued in 
that suit. On a motion to dismiss the bill of foreclosure, Judge Taft 
appears to hâve said: "It cannot be of importance that the bill was 
apparently filed as an independent bill. If in fact the only way of 
maintaining jurisdiction of it is as a dépendent bill, ancillary to the 
creditors' action, it is the duty of the court so to treat it, provided it 
appear, as it does, that it can be maintained as such." This must be 
considered as said with référence to the suits as they then stood to- 
gether, and falls far short of saying that the foreclosure suit could 
properly be maintained during the receivership in the other, as a wholly 
independent suit. Neither do his remarks, nor those of Judge Bunn in 
Louisville Trust Co. v. Louisville, N. A. & C. R. Co., in the circuit court 
of appeals, Seventh circuit (28 C. C. A. 202, 84 Fed. 539), to the effect 
that flling the bill of foreclosure as a dépendent or ancillary proceeding 
to, or in any way consolidating it with, a creditors' suit does not en- 
large or vary the rights of parties to that suit in respect to contesting 
the foreclosure suit, show that the foreclosure suit, setting up the 
creditors' suit and receivership, can exist, against a demurrer for that 
cause, as a suit wholly by itself for seizure and sale of the property. 
The substance of the whole is that those who claim the disposition or 
possession of property in the hands of receivers of a court must come 
to that court, in that case, to reach it, and an independent suit for that 
purpose cannot be maintained even in the same court. Leave of court 
to file a bill separately must be had in the original cause, and this an- 
nexes the new bill to that cause, and amounts to the same as filing it 
in that cause would. Hère no leave whatever has been had, and the 
bill is bad on demurrer for that cause. Leave to so file this bill may, 
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however, be granted now, and so filing it will avoid such demurrer; 
and leave to file this bill in that cause within 10 days is so granted. 

Demurrer sustained, with leave to file this bill in original cause 
within 10 days; and, if so flled, the demurrer for the cause of want 
of such leave is then to be overruled, with leave to défendant to answer 
over under the rules. 



FARRAND et al. v. LAND & RIVER IMP. CO. et al. 

(Circuit Court of Appeals, Seventh Circuit. April 18, 1898.) 

No. 467. 

1. Négligence of Attorney— Title Adverse to Client— Estoppel. 

An attorney who negligently fails to see that a judgment, recovered by 
him for another in the county court, Is properly docketed in the office of the 
clerk of the circuit court to make it a lien on real estate, as required by 
Laws Wis. 1856, c. 120, § 192, is not precluded from afterwards acquiring 
title to, and holding for his own benefit, land upon which such judgment 
would hâve become a lien had it been so docketed. 

8. Execution after Death of Plaintiff— Bid and Certificats in Name of 
Deceased. 

Notwithstanding the statute authorizes the issue of exécution after the 
death of the judgment plaintiff, "in the same manner and with like effect 
as though the person in whose favor the same was rendered was still living," 
the sale is a nullity where the bid is made and the certificate taken in the 
name of the deceased plaintiff. 

8. Money Held by Attorney— Death of Client— Protecting Client's In- 

TERESTS. 

After the death of his client, an attorney has no right to use monev col- 
lected for the client to redeem land from a tax sale, in order to protect such 
client's interest therein. 
4. Attorney's Négligence— Lobs of Lien— Estoppel. 

Where it was an attorney's duty to redeem land from a tax sale In order 
to protect his client's judgment lien thereon, his failure to do so affords no 
ground for asserting against him an estoppel to deny the existence of such 
lien years after it has been extinguished by such sale. 
6. Trdst Ex Maleficio in Land— Enforcement— Lâches. 

Land was sold on exécution in 3859, a year after the death of the judg- 
ment plaintiff, and bid off for him, and certificate taken in his name, by his 
attorney, in ignorance of his death. No deed was taken on the certificate. 
The land was afterwards sold for taxes, and title thereby aequired by an- 
other. At a subséquent tax sale it was purchased by said attorney, "who, 
in 1870, received a tax deed therefor. In 1883 he sold the land to défend- 
ants, and in 1895 plaintiffs, the administrator and widow of the judgment 
plaintiff, commenced suit to enforce a trust ex maleficio in the land. Held, 
that the long delay constituted such lâches as to bar relief. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Wisconsin. 

This suit was brought on September 28, 1895, by the administrator of the 
estate and the widow of George A. Porter against the Land & River Improve- 
ment Company and Hiram Hayes for the purpose of enforcing an alleged trust 
ex maleficio in land conveyed by Hayes to that company. The essential facts 
are not in dispute. By a letter dated "Superior, June 16, 1857," George A. 
Porter sent to M. S. Bright a promissory note made by Ray & Markel, a firm 
composed of James D. Ray and Clinton A. Markel, with directions to protest, 
and, if necessary, to sue in time for the next term of court, and for "further 
instructions at any time" to address him at Détroit, Mich. M. S. Bright and 
Hiram Hayes were at that time partners as attorneys at law at Superior, 
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Douglas counCyyWis., whére Ray &:Markel were engagea In business, and on 
September. 3, 1857, they obtained judgment on the note against the makers, in 
the county court of Douglas county, for the sum of $1,135.54. It is claimed that 
tbis judgment became from the date Of entry a lien upon a quarter section of 
land in the county, of which Ray held the légal title. Before the entry of the 
judgment, on August 1, 1856, Ray had bound himself in writing to convey the 
land to Augustine Ohester and Benjamin Ohester for $2,090, for the unpaid 
balance of which sum the Chesters exeeuted to him their promissory notes for 
$530 and $560, payable, respectively, August 1, 1857, and August 1, 1858. There 
is a stipulation in the record made by counsel that. thèse notes were paid. Coun- 
sel for the appéllànts afterwards gave notice that the stipulation was with- 
drawn because made without the authority of his clients, but no order of the 
court autborizing the wlthdrawal was obtained. On October 12, 1857, Au- 
gustine Chester assigned the contract to Benjamin Chester, who, on November 25, 

1857, assigned it to Mary Etta Ohester, who, on February 1, 1889, assigned it 
to Margaret C. Hârney. This contract was recorded March 31, 1858. George A. 
Porter died on October 81, 1858, but In ignorance of his death Bright & Hayes, 
on the ensuing 31st of December, caused the issue of an exécution on the judg- 
ment, which was returned unsatisfîed, and in October, 1859, they procured of 
the county judge an order for exécution upon the judgment, notwithstanding the 
lapse of two years sinee its rendltion. The exécution was issued on Novem- 
ber 3, 1859, directed to the coroner of the county, Ray being the sheriff, and 
levy was made upon the 'land in question, on the supposition that Ray had an 
Interest therein. Sale by virtue of the exécution was made on December 24, 
1859, and, the land having been bid off by Bright & Hayes for Porter, whom 
they supposed alive, the coroner made duplicate certiflcates of the sale, one of 
which was filed in the office of the reglster of deeds of Douglas county on De- 
cember 30, 1859, the sale being also entered in the sherifli's sale book on the 
same day; and the other was delivered to Bright & Hayes for Porter. A con- 
veyance of the, land in pursuance of the sale was never made. On March 15, 

1858, Bright & Hayes informed Porter by a letter addressed to him at Détroit 
of certain collaterals which they had received of Ray & Markel for the payment 
•of the judgment, of the rendltion of which they had before written him, and of 
the payment to them by Ray of $140 in provisions, which they had turned on 
the judgment. One item of the collaterals was the second .Chester note for 
$560. That letter Porter answered from Détroit on April 19, 1858, returning 
the collatéral sent him— a draft on parties in New York— protested for nonpay- 
ment, and sayiEg that the letter of March 15th was the first notice he had 
received of judgment having been obtained in his favor. On May 10, 1858, 
Bright & Hayes replied, and it does not appear that another letter passed between 
the parties until January 6, 1860, when Bright & Hayes mailed a letter to 
Porter at Détroit, stating that they had bid, off the land described at exécution 
sale in his name for the sum of $650, that the property would hâve been sold 
sooner had there not appeared:to be an équitable lien upon it in favor of par- 
ties in Chicago,, created by an obligation of Ray to convey the land. This letter 
was not ackn.pwlec]ged by Porter's widow, or by his brother or uncle, who 
resided and w,ere, well known in Détroit, and they each testified that they had 
no knowledge fit it. It was not returned .to Bright & Hayes. In September, 
1858, the land was sold for taxes, and the tax deed made, on May 6, 18G3, to 
Thomas A. Kiley, was duly recorded, but, the deed being defective for want 
of the words "as the fact is" in the jjedemption clause, a corrected deed supply- 
ing the defect was made to Kiley on December 24, 1864. That deed was not 
recorded. In 1862 the land was sold for taxes to Douglas county, but was re- 
deemed by Kiley in November, 1862; was again sold in 1863 for taxes, and 
again redeemed by Kiley in .Tune, 1864; the sums paid being $69 and $9.78, 
respectively. Bright & Hayes dissolved partnership in 1860, Bright remaining 
in Superior until some time in 1861, when he removed to New York, where ha 
died in 186&' After the dissolution Hayes went to Washington, D. C, where 
he did clérical work until October, 1862, when he was appointed a quarter- 
master, and Served in that capacity until mustered out in October, 1865, being 
at that time a lieutenant colonel. He returned to Superior in 1866, where he 
engagea in teaching school, gardenihg, and doing wliat little law business came 
to him to do. From 1867 to 1870 the population of Superior was greatly re- 
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duced, and lands In the vicinity ceased to be saleable, except for taxes. On 
September 3, 1867, Hayes purchased at tax sale 17 pièces of land, including that 
in controversy, paying therefor the total sum of $40.80, of which $14.23 was for 
the land in question, and expecting to profit only by the premium and interest 
required to be paid in order to redeem from the sale. He received a tax deed 
in 1870. The land was about four miles from the inhabited part of Superior. 
Hayes had never seen it, did not know that it was the land which had been 
sold on the Porter exécution, and did not learn that fact until 1891, when, on 
hearing that the appellants were investigating, he looked up the papers of 
Bright & Hayes touching the subject. He paid the taxes on the land from 
1867 until June 2, 1883, when, for the considération of $6,400, as expressed in 
the deed, he conveyed the land to Edward Buchanan, who purchased for and 
afterwards conveyed to the Land & River Improvement Company for the ex- 
pressed considération of $16,000. The court below dismissed the bill on the 
grounds that if the appellants had an interest in the land it was of an inchoate 
and uncertain character, and that in waiting 35 years to sue they had been 
guilty of such gross lâches as to forbid relief, and that In fact they never had 
title or interest in the land. 

In support of the proposition that Porter or the appellants never acquired 
an interest in the land, it is contended by the appellees: First, that the judg- 
ment debtor, Ray, by the contract with the Chesters, had devested himself of 
ail interest in the land before the judgment was rendered; second, that Ray's 
interest, if he had any, was devested by the corrected tax deed of December 24, 
1864, to Kiley; third, that, not having been docketed in the office of the clerk 
of the circuit court, as required by section 192, c. 120, Laws Wis. 1856, the 
.iudgment taken in favor of Porter in the county court did not become a lien 
on the land; fourth, that, the judgment plaintiff being dead, exécution could 
not be issued by his attorneys after two years from the date of rendition; fifth, 
that the coroner's sale was a nullity, the bid being made and the certificate 
taken in the name of the deceased plaintiff; and, sixth, that the attorneys were 
under no obligation to take a deed in consummation of the sale. Thèse propo- 
sitions are disputed by counsel for the appellants, who insists (1) that, if a 
docketing of the judgment in the circuit court was necessary, Bright & Hayes 
were guilty of such négligence in not having it so docketed as precludes each 
of them from acquiring an interest in or title to the land, which, if the judg- 
ment had been so docketed as to be a lien, equity would hâve forbidden them 
to acquire; (2) that Bright & Hayes, having knowledge during the life of Porter 
that Ray had an interest in the land, which it was their duty to subject to 
the payment of the judgment, Hayes was precluded in equity from acquiring a 
title or interest in the land which would impair the interest therein to which 
the duty related; (3) that the acts of Bright & Hayes relating to issuing the 
exécution and to the sale of the land were capable of being ratified, and were 
properly ratified by the appellants; (4) that it was the duty of Bright & Hayes 
to demand a deed for the land after the time for rédemption from the sale had 
expired; (5) that out of the money in their hands collected for Porter on the 
judgment, Bright & Hayes should hâve redeemed the land from the tax sale, 
and prevented the issue of the tax deed of Kiley; (6) that by releasing from 
the lien of the judgment certain lots in Dubean's addition to the village of 
Superior, Bright & Hayes must be regarded as having in their hands for the 
use of Porter the value of the lots; (7) that by reason of the négligence of Bright 
& Hayes and his own négligence Hayes is estopped from alleging that the tax 
deed to Kiley impaired the interest of the appellants in the land; (8) that in 
purchasing the land at tax sale in September, 1870, Hayes committed a fraud 
against the appellants, which readered him their constructive trustée for the 
entire title to the land; and (9) that the Land & River Improvement Com- 
pany could and did acquire of him no right or title freed from the trust. Thèse 
propositions are dedueed from the assignment of errors. In support of them the 
following proposition of law is advanced: "Whenever one person is placed in 
such relation to another by . the act or consent of that other or the act of a 
third person or of the law, or beco.mes interested for him, or interested with him, 
in any subject of property or business, he is prohibited from acquiring rights in 
that subject antagbnistic to the person with whose interest he has become asso- 
ciated;" or* as otherwisa stated: "No party. cpjn be permitted to purchase an 
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Interest ta property, and hold lt for his own benefit, where hé hâs'a duty to 
perfonn la relation to said property which is Inconsistent with the character of. 
the purchase on hls own account." The following is quoted from the opinion 
of the court in Henry v. Kaiman, 25 Pa. St. 354: "If a trust reposed [in an 
attorney] for the purpose of establishing it [the title] might be made available 
as the means of def eating it the moment it passed into other hands, it would 
be more injurious than bénéficiai. No prudent man would repose confidence on 
such terms, and ail men would be deterred from purchasing titles which had 
ever been in the hands of attorneys or counselors at law. If, after the cause is 
ended, or the relation of counsel and client is terminated by a sale, or by the 
death of the client, the counsel employed to défend the title should be permitted 
to make war upon it by means of the purchase of the hostile claim which he 
was employed to oppose, no one would be safe in the employment of professional 
aid." And from the case of Downard v. Hadley, 116 Ind. 131, 18 N. E. 458, 
the following: "The rule is inflexible » * * that an attorney who is em- 
ployed to perfect or défend a particular title to land can neither during the con- 
tinuance of that employment nor after its termination, without disclosing the 
fact to, and obtaining the consent of, his client, avail himself of information 
acquired, or which it was his duty to acquire, while in that relation, and pur- 
chase an outstanding title for himself, and set it up in hostility to that which 
he was employed to perfect or défend." 

G. W. Hazelton, for appellants. 

R. M. La Follett and A. L. Sanborn, for appellees. 

Before WOODS, JENKINS, and SHÔWALTER, Circuit Judges. 

WOODS, Circuit Judge, after making the foregoing statement, 
delivered the opinion of the court. 

Without further mention of the naine of Bright, the case will be 
considered as if Hayes had been the sole attorney for Porter, and 
alone responsible for what was done. It is entirely clear that if he 
was guilty of wrong towards Porter or the complainants it was a 
purely constructive and unintended wrong. He was employed to 
collect a note, not to "perfect or défend a particular title to land;" 
and down to the entry of the judgment no dereliction of duty is 
alleged. Whether it was his duty to see that the judgment was 
properly docketed may be doubtful under the décision in Hesse v. 
Mann, 40 Wis. 560, but, if he was at fault in that respect, the ex- 
tent of his liability for the négligence was the injury done, which 
would be the value of the lien which was lost, if there was no 
other property subject to levy; and in no event could the liability 
exceed the amount of the judgment. Such négligence is cause for 
an action at law, and affords no basis whatever, in principle or 
by authority, for the assertion that Hayes was precluded from ac- 
quiring an interest in or title to the land on which the judgment, 
by proper docketing, would hâve been made a lien. There is man- 
ifestly the same objection to the kindred proposition that Hayes 
was precluded from acquiring title to land in which, while Por- 
ter was living, he knew Ray had an interest which he ought to 
hâve subjected to the payment of the judgment. For that négli- 
gence, too, if he was guilty of it, he was liable at law to the ex- 
tent of the injury done, not exceeding the amount of the judg 
ment; and his right thereafter to deal with land, on which a lien 
might hâve been, but was not, established, was in no sensé af- 
fected. And, indeed, if the judgment had been from the begin- 
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ning, or had been made, a lien upon the land, the only restriction 
upon his right to acquire the title or an interest would hâve been 
that he must take subject to the lien. His duty, on that supposi- 
tion, would hâve forbidden any act which would impair his client's 
right, but it did not make him "a trustée for the entire title," of 
whatever value it should become, beyond the amount of the lien. 
In order to fasten the alleged trust upon the entire title and inter- 
est in the land, it was necessary to show that the title was in fact 
in Porter. Anything short of that, as that there was no lien when 
there ought to hâve been one, or that there was a lien which ought 
to hâve been made a title, is not enough, for the reason, already 
stated, that the injury, if attributable to the négligence of Hayes, 
was remediable at law, or at most could hâve had the effect only 
to make the title acquired by Hayes subject to the lien, if lien 
there was. That the title to the land was never in Porter is clear, 
even if the lien of the judgment and exécution upon the land, the 
title of Ray, and the validity of the exécution be conceded. The 
doctrine is elementary that there must be a grantee before a grant 
can take effect, and that a patent to one who is dead passes no 
title. Galloway v. Finley, 12 Pet. 264. "A patent to a flctitious 
person is, in légal effect, no more than a déclaration that the gov- 
ernment thereby conveys the property to no one." Moffat v. U. 
S., 112 TJ. S. 24, 5 Sup. Ct. 10. There is nothing to change the 
rule in the Wisconsin statute, which, when a judgment plaintiff 
shall hâve died, authorizes the issue of exécution "in the same man- 
ner and with like effect as though the person in whose favor the 
same was rendered was still living." Porter had no title. He had 
no lien, because a judgment in the county court did not become a 
lien unless docketed in the circuit court. This we think clear upon 
the statutory provisions which bear upon the question; but if it 
were conceded that such docketing was not necessary, and that the 
judgment became a lien from the date of rendition and entry in the 
county court, the lien was devested by the tax deed to Kiley. In 
the absence of proof of irregularities in the tax sale, the correct- 
ed deed, though not recorded, was effective to convey title. State 
v. Winn, 19 Wis. 323; Hewitt v. Week, 59 Wis. 444, 18 N. W. 417. 
It is urged that Hayes had in his possession money with which he 
should hâve redeemed from the sale, and prevented the issue of 
the deed to Kiley; but that is a clear mistake. Porter's death ter- 
minated ail agency, and whatever money Hayes was chargeable 
with, actually or constructively, he held for the use of the exéc- 
uter or administrator of Porter's estate, and had no right to use 
it in the manner suggested. But, even if it had been within his 
authority and duty to redeem from the sale, his failure to do it 
was at most the subject of an action at law for damages, the 
measure of which could not hâve exceeded the amount of the judg- 
ment, and affords no ground for asserting an estoppel against 
Hayes to deny the existence of a lien which in fact had been ex- 
tinguished years before. Aside, therefore, from the doctrine of 
lâches, which we agrée was such as ought to bar the suit, there is 
not, and never has been, ground for the relief sought. The pend- 
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ing of Iitigation between other parties over the land afforded thèse 
complainànts no excuse for delaying to bring their suit. The de- 
cree below is affirmed. 



WELDEN NAT. BANK OF ST. ALBANS v. SMITH et al FARMERS' 

NAT. BANK OF MALONE v. SAME. OGDENS- 

BURG BANK V. SAME. 

(Circuit Court of Appeals, Second Circuit. March 2, 1898.) 

Nos. 59, 60, and 61. 

1. Railroad Leases— Assumption of Debts. 

A lcssee under a railroad lease covenanted to pay ail obligations of the 
lessor incurred "as common carriers, warehousemen, or otherwise," and 
thereafter to pay the interest on. certain mortgage bonds of the lessor. 
Held, that "or otherwise" referred only to obligations of the same class as 
those emimerated, and that eamings accruing in the hands of receivers of 
the lessee were applicable to interest on the bonds, rather tban to judgments 
on claims not falling within the class. 

2. Same — Assumption of Interest Patmbnts — Liabtlitt to Bondholders. 

A lessee railroad company, which coyenants to pay to the trustées of the 
lessor's mortgage bonds interest thereqn as it accrues, is directly liable to 
the mortgagees therefor, though they are not parties to the lease, since such 
an agreement shows that the contràcting parties intended this stipulation 
for the beneflt of the mortgagees. 

8. Same — Liabilities of Lessor. 

A railroad company which has leased its road, rolling stock, and franchises 
to another company remains responsible to the public for the acts and de- 
f aults of the lessee in operating its road. 

Appeal from the Circuit Court of the United States for the District 
of Vermont. 

Chas. M. Wilds, for receivers. 

Wager Swayne and Wm. B. Hornblower, for appellees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. Thèse are appeals from final orders in 
a suit brought in the United States circuit court for the district of Ver- 
rqont by the Grand Trunk Railway Company of Canada against the 
Central Vermont Railroad Company, and they présent the question of 
the proper distribution to be made of the eamings from a leased rail- 
road in the hands of the receivers of the Central Vermont Railroad 
Company. The receivers were apppinted March 20, 1896, in the suit 
mentioned, and in an ancillary suit in the United States circuit court 
for the Northern district of New York. The receivership extends 
over ail property of the Central Vermont Railroad Company and its 
leased lines, inchjding the Ogdensburg & Lake Champlain Railroad. 
The fund in controversy consists of net earnings of the latter railroad 
to, titie amount of f 105,000, of which ,f 11,132.36 accrued prior to the 
receivership, and the balance whîîé the receivers were operating the 
,road... .,. '' V. ",':!' 

Since June, 1886, until the receivers were appointée!-, the Central 
Vermont Railroad Company operated the railroad of the Ogdensburg 
& Lake Champlain Railroad Company under an agreeinent which was- 
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practically, although not technically, â lease. Thé agreement was 
executed June 1, 1886, between the Ogdensburg & Lake Champlain 
Eâilroad Company, as party of the first part, and the Consolidated 
Railroad Company of Vermont, as party of the second part, and imme- 
diately thereafter was assigned to the Central Vermont Railroad Com- 
pany; and that company, by thé articles of transfer, assumed ail the 
obligations of the Consolidated Railroad Company of Vermont. For 
convenience it will be termed a "lease," and the parties to it termed 
"lessee" and "lessor." By the terms of the lease the lessee was to hâve 
immédiate possession of and operate the franchise and ail the property 
of the lessor for and during the term of the corporate existence of the 
lessor, and was authorized to collect and receive ail the income, rents, 
and profits of the railroad and property of the lessor. It contained 
a covenant upon the part of the lessee as follows : 

"That ail the gross earnings, income, and receipts of and from the business 
trafflc and rentals of said raEroad and other property, and referred to in article 
second of this agreement, shall in each year and annually during the continuance 
of this agreement be applied and disposed of by the party of the second part as 
follows." 

So far as is material for présent purposes, the agreement provided 
that the gross earnings should be appropriated first to the expenses of 
opération and maintenance of the railroad, including taxes and repairs, 
to the payment of certain specified outstanding obligations of the 
Ogdensburg & Lake Champlain Railroad Company, and to satisfy the 
covenants of article 3 of the agreement; thereafter to the payment of 
the interest upon the first consolidated mortgage bonds of the Ogdens- 
burg & Lake Champlain Railroad Company, a lien upon the railroad 
prior to the lease; thereafter to the payment or adjustment of the 
liabilities of the Ogdensburg & Lake Champlain Railroad Company 
upon bonds of the Lamoille Valley Extension Railroad Company ; and 
finally that the residue should be divided between the lessor and lessee 
in specified proportions. 

The appellants are judgment creditors of the Ogdensburg & Lake 
Champlain Railroad Company, and they assign error of the décision of 
the court below in adjudging that their demands were not entitled to 
priority of payment out of the earnings of the leased railroad before 
the payment of the semiannual installment of interest upon the first 
consolidated mortgage bonds, which accrued April 1, 1896. 

It is conceded by ail parties that the fund should be distributed ac- 
cording to the terms of the lease. The lease is the origin of the fund 
in the hands of the receivers, and they acquire the fund cum onere. 

It is insisted by the appellants that their several debts are obliga- 
tions assumed by the terms of article 3 of tbe lease, and consequently 
are payable before the interest upon the mortgage bonds. The cove- 
nants of that article, so far as they are material to the présent contro- 
versy, are as follows: 

"The party of the second part covenants and agrées * * * to assume, con- 
duet, and pay the expenses of any and ail litigations now pending wherein the 
said party of the first part is a party or interested, and to pay any and ail judg- 
ments that may hâve been or may ultimately be recovered aga'mst the said party 
of the first part herein, except the judgment or judgments that may be recovered 
ta the suit now pending in the suprême court of the state of New York, whereto 
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Kobert L. Day and ariother are plaintiffs and party of the flrst part, and the 
Ramollie Valley Extension RaJlroad Company and others are défendants, as 
to which provision is hereafter made, lf the highest court to which sald litigation 
niay be appealed shall détermine against the party of the first part, or said party 
of the second part shall be advised by compétent counsel that appeal thérein 
will be useless." "To fulflll ail outstanding contraets or obligations of said 
party of the first part which are enumerated and mentioned in the schedule 
hereto annexéd, marked 'Schedule A,' as fully, to ail intents and purposes, as 
they ought to be fulfilled by the party of the first part, and ail obligations that 
it has incûrred, ëither by statute or cominon law, as common carriers, warehouse- 
men,' or otherwise, In the opération and maintenance of its railroad property." 
"To assume ail obligations of the party of the first part that may hereafter be 
incûrred, either by statute or at common law, as common carriers, warehouse- 
men, or otherwise, and indemnlfy and sàve harmless the party of the first part 
from ail costs, damages, or loss by reason of any failure to fulflll said obligations, 
and by reason of any claim that may be made for neglect, accident, or default 
happening upon or in connection with said road or the property of the party of 
the first part, and from any claims, damages, actions, or judgments arising from 
the maintenance and opération of said railroad and other property during the 
continuance of this agreement." "To keep, comply with, and obey the laws of 
the state of New York in maintaining and operating the said railroad and other 
property." 

The covenant upon the part of the lessee for the payaient of the in- 
terest upon ,the mortgage bonds provided that the gross earnings, in- 
come, receipts, etc, should be applied — 

"To the payment punctually when due, and in full, of the interest on the bonds 
* * * known and described in the mortgage executed by said party of the 
first part to William J. Averell and Stuyvesant Fish, as trustées, as the 'First 
Consolidated Mortgage Bonds' of sald party of the first part, dated April 1, 
1880, and the total issue wherefor is'limited to $3,500,000, and which interest is 
at the rate of six per centum. per annum, and payable semiannually on the first 
days of April and October in each year." 

The judgment of the appellant the Welden Bank is founded upon a 
promissory note for $10,000 made by the Ogdensburg & Lake Cham- 
plain Railroad Company December 2, 1895. The note was a renewal 
of a séries of notes, the flrst of which was made March 13, 1886, and 
the considération of which was money lent to the Ogdensburg & Lake 
Champlain Railroad Company, and used by it in payment of "sundry 
bills and pay-roll Touchers." The judgment of the appellant the 
Ogdensburg Bank is founded upon a promissory note for $15,000 made 
by the Ogdensburg & Lake Champlain Railroad Company November 
26, 1895. The note was a renewal of a séries of notes, the first of 
which was made in 1888, and the considération of which was money 
lent to the Ogdensburg & Lake Champlain Railroad Company, ând 
used by it "in the settlement or compromise of a certain claim for 
$350,000 made by the holders of the bonds of the Lamoille Valley 
Extension Railroad Company." The judgment of the Farmers' Na- 
tional Bank of Malone is founded upon a note made December 2, 
1895, by the Ogdensburg & Lake Champlain Railroad Company foi' 
$10,000. This note was a renewal of a séries of notes, the flrst of 
which was madé in 1888, the considération of which was money loaned 
to the Ogdensburg & Lake Champlain Railroad Company, and used 
for the same purpose as the loan from the Ogdensburg Bank. It will 
be observed that the original note to the Welden Bank was outstanding 
prior to the exécution of the lease, and was not one of the obligations 
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enumeraled in Schedule A, and that the moneys loaned by the other 
appellants were used to discharge demands which by the express ternis 
of the lease were not to be satisfied from the earnings until the interest 
on the mortgage bonds had flrst been paid. 

The argument for the appellants is that the words "or otherwise," 
following the words "common carriers, warehousemen," include claims 
of the description of theirs. If thèse words hâve that scope and 
meaning, they would bind the lessee to pay, not only the outstanding 
obligations of every kind which had already been incurred by the lessor 
in operating or maintaining the railroad, but ail and every kind which 
the lessor might thereafter see fit to assume. If that were a correct 
construction, the elaborate detailed enumeration of the obligations, 
outstanding and future, which were to be assumed by the lessee, was 
unnecessary and meaningless. The parties could not hâve contem- 
plated giving unlimited power to the lessor to create obligations which 
would absorb the earnings of the railroad, and thus prevent their ap- 
plication to the other purposes provided for in the lease. The cov- 
enants were intended, we think, to protect the lessor against ail claims 
or liabilities which had been incurred or might thereafter arise by 
opération of law from its acts or defaults in exercising its capacity 
of common carrier, warehouseman, or other similar duties as a public 
agent. The Ogdensburg & Lake Champlain Railroad Company had no 
power by its organic law to lease its railroad and franchise (Laws 
N. Y. 1839, c. 218), and, notwithstanding the agreement, remained re- 
sponsible to the public for the acts and defaults of the lessee in opera- 
ting its railroad. Abbott v. Railroad Co., 80 N. Y. 27; Troy & B. R. 
Co. v. Boston, H. T. & W. Ry. Co., 86 N. Y. 107. It remained liable, 
not only as carrier and warehouseman, but otherwise, for injuries 
cansed by the négligence of those operating its road. The words "or 
otherwise" should be read ejusdem generis. Lewis v. Smith, 9 N. Y. 
502-520; Monck v. Hilton, 46 Law J. M. Cas. 167; Haren v. Archdale, 
12 L. R. Ir. 318; Corporation of Portsmouth v. Smith, 13 Q. B. Div. 
184; Morgan v. Omnibus Co., 53 Law J. Q. B. 352. 

The court below would not hâve been justifled in finding that the 
moneys loaned by the Ogdensburg Bank and the Farmers' National 
Bank of Malone were used for the purposes stated in the affldavit of 
Louis Hasbrook. The statement of that affldavit is founded upon 
hearsay, and contradicts the explicit statements in the pétitions of the 
two banks. It is not admitted by the answer to the pétition. If, how- 
ever, it should be assumed, as stated in the affldavit, that the moneys 
borrowed of the Ogdensburg Bank and the Farmers' National Bank of 
Malone were used by the Ogdensburg & Lake Champlain Railroad 
Company in paying expenses of litigation which by article 3 the lessee 
covenanted to pay, we think the demands of the appellant are not 
entitled to priority over those of the bondholders. The covenant to 
pay interest upon the bonds was one which could hâve been enforced 
by the trustées of the bondholders in an action against the lessee. The 
covenants of article 3 were solely for the benefit of the lessor. The 
former gave to the bondholders an équitable lien upon the earnings, 
because the trustée could hâve compelled the lessee to apply the earn- 

86 F.— 26 
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ings to fhe payment of the interest. The latter gave Sim'ply à remedy 
to the lessor, which it might or might not assert, at its own option. 

There are many cases in which a promise made upon a valid con- 
sidération by one person to another, for the benefit of a third, can be 
énforced by the third person in his own name, although he was not 
privy to the considération. As was said in Austin v. Seligman, 18 
Fed. 522, where the gênerai question was discussed: 

"The resuit of the better-cousidered r décisions is that a third person may en- 
force a contract inade by another for his benefit whenever it is manifest from 
the language or tenus of the agreement that the parties intended to treat him 
as the party primarily interested." : . , ■ . • . 

In the language of Folger, J., in Simson v. Brown, 68 N. Y. 355: 

"The contract must be made for his benefit as its object, and he must be the 
party intended to be benefited." ' 

The authorities cited in Austin v. Seligman and in the note to that 
case by Mr. Wharton are sufflcient références in support of the propo- 
sition, and we shall not attempt to collate or review them. 

It was as much for the benefit of the lessee as the lessor that the 
interest upon the bonds, which were a lien upon the prOperty coming 
into the possession of the lessee, should be paid at maturity; and the 
terms of the covenant indicate that it was to be paid by the lessee as 
it matured, and directly to the trustées named in the mortgage. On 
the other hand, it is obvious that the covenant of article 3 to pay the 
expenses of pending litigation was intended to be satisfied by making 
the payment directly to the lessor. No other person was named, or 
apparently known, as the one to whom payment should or could be 
made. 

In any view of the case, therefore, the décision of the court below 
was correct. 

The orders are affirmed, with costs. 



MALOY v. DUDBN. 

(Circuit Court of Appeals, Second Circuit March 2, 1898.) 

No. 67. 

Ees Judtcata— Parties and Questions Concluded. 

A member of a partnership in Brussels formed a partnership with a New 
Yorker, and the Brussels firm supplied to the New York firm its stock in 
trade. On the dissolution of the New York firm the Brussels firm sued the 
New York partner for an accounting of the partnership aiïairs, and to re- 
cover a balance alleged to be due. Before judgment the other partner in 
the Brussels firm died. On thé accounting it was found that the New 
York firm was indebted to the Brussels firm in a specified amount, and judg- 
ment was given for plaintiff accordingly. Held that, as at the date of 
judgment the complainant was sole surviving partner of the Brussels fimn, 
ne was the real party in interest, so that the finding as to the amount due 
from the New York to the Brussels firm was conclusive, and could not be 
questioned in a subséquent suit by the New York member against the Brus- 
sels member as surviving partner of the Brussels firm. 
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Appeal from the Circuit Court of the United States for tlie Southern 
District of New York. 

W. Wickham Smith, for appellant. 
Ronald K. Brown, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. This appeal présents the question 
whether the court below erred in deciding that upon the facts the plea 
of res adjudicata was a good défense to the suit. 77 Fed. 935. 

The complainant, Maloy, was from 1878 to 1886 a partner with the 
défendant, Duden, in the mercantile firm doing business at New York 
City by the style of Duden & Co. By the partnership articles, Maloy 
was to hâve 25 per cent, of the proceeds, and Duden was to hâve 75 
per cent. Neither partner contributed any capital, but Duden was a 
member of the firm of Duden & Co., of Brussels, and during the exist- 
ence of the New York firm the Brussels firm supplied it with its entire 
stock in trade; sending to it goods direct from Brussels, or purchasing 
them elsewhere. 

Upon the dissolution of the New York firm, Duden brought an action 
against Maloy for an accounting of the partnership affairs, and to re- 
cover a balance alleged to be due him. That action was originally 
brought in a state court, and was then removed to the United States 
circuit court. After a protracted litigation, it resulted in a decree 
adjudging Maloy indebted to Duden upon the partnership account for 
$5,670, and to hâve no interest in the assets of the firm. Before that 
suit was at issue, Duden had become the sole surviving member of 
the Brussels firm. One of the principal issues litigated in the suit 
was as to the amount of the indebtedness owing by the New York 
firm to the Brussels firm. It was claimed by Duden that the amount 
was $371,470, including interest. It was claimed by Maloy to be 
$288,706. If it had been found to be as claimed by Maloy, there 
would hâve been a considérable balance due him from Duden in the 
firm account; if as claimed by Duden, nothing was due, but Maloy 
was indebted to Duden. The issues in the cause were referred to a 
master, and he found and decided that the New York firm was indebted 
to the Brussels firm for $371,470, and that at the time of the dissolu- 
tion of Duden & Co., of New York, the liabilities of that firm exceeded 
its assets. The findings of the master were confirmed by the circuit 
court. 43 Fed. 407. And the decree was subsequently affirmed upon 
appeal by the United States circuit court of appeals. 63 Fed. 183. 
The bill of complaint in the présent suit was filed by Maloy, in behalf 
of the New York firm, against Duden, as surviving partner of the 
Brussels firm, and allèges that the New York firm was not indebted 
to the Brussels firm in the sum of $371,470, and prays relief, that de- 
fendant account to the New York firm for the différence between that 
sum and the amount really owing to the New York firm, and for other 
supplementary relief. 

It is undoubtedly trùe, as contended for by the appellant, that, if 
the adjudication in the former suit would not operate as an estoppel 
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against the défendant in any suit that he might see fitto bring against 
the New York firm to recover a larger sum than was deeided in the 
former suit to be owing, it cannot operate as an estoppel in bis favor. 
It is insisted that it would not, because, in bis capacity as surviving 
partner of the Brussels firm, he was not a party to the former suit. 
But he was the Brussels firm, in fact and in law, precisely as he is in 
the présent suit. 

We enter tain no doubt that if in the former suit it had been deeided 
that the New York firm owed the Brussels firm only one-half as much 
as was in fact owing, and Duden, suing as surviving partner of the 
Brussels firm, should seek, in an action against the complainant, to 
réexamine the matter, Maloy could avail himself of the former adjudi- 
cation, and insist upon it as a finality. The Brussels firm was repré- 
sentée! in the controversy by the man who was ail there was of that 
firm, — the only person who had authority to sue or défend for it, to 
collect its demands or release them, or represent it in any business 
transaction. 

To give full effect to the principle by which parties are held bound 
by a judgment, and are not permitted to re-examine the controversy de- 
eided by it, not only those who are nominal or formai parties are con- 
sidered, but so aïe ail others who are identified in interest with either 
of the immédiate parties, and who actually participate in conducting 
the controversy. The real principal who is behind the formai party, 
and is actually represented by him throughout the controversy, is the 
real party; and in order to invoke a judsment as an estoppel, for or 
against him, it is always compétent to show what the real situation 
was, and what part in promoting or defending the suit was actually 
taken by him. 1 Greenl. Ev. § 523; Lovejoy v. Murray, 3 "Wall. 1; 
Eobbins v. Chicago City, 4 Wall. 657. It is upon this principle that 
it has often been held that the owner of a patent can invoke a former 
adjudication of its validity as an estoppel in a subséquent suit against 
an infringing défendant, although the défendant was not a party of 
record in the former suit. Miller v. Tobacco Co., 7 Fed. 91j Manu- 
facturing Co. v. Miller, 41 Fed. 357; David Bradley Mfg. Co. v. Eagle 
Mfg. Co., 6 C. C. A. 661, 57 Fed. 985. 

It is obvious that, if the complainant in the présent suit could obtain 
a decree, he could not reap any advantage by it, but, on the contrary, 
Duden would dérive the fruits of the decree. In any action between 
complainant and Duden to détermine the respective interests of the 
parties in the recovery, the former suit would conclude their rights; 
and it would hâve to be deeided that the complainant has no interest 
in the recovery as a firm asset, and that he has no claim against Duden 
for anything arising out of their partnership accounts, because thèse 
things hâve been deeided in the former suit, and that décision is con- 
clusive between them whenever and wherever those issues arise. The 
case for the complainant does not rest upon any substantial basis, be- 
cause in no event can he succeed in reaching a resuit which will be 
bénéficiai to him. 

The decree of the circuit court is affirmed, with costs. 



WHITTEN V. BENNBTT. £05 

WHITTEN T. BENNBTT et al. 
(Circuit Court of Appeals, Second Circuit March 2, 189S.J 

No. 62. 

L Famé Imprisonmbnt— Akrest ukdek Valid Warrant. 

Arrest under a warrant, valid in form, issued by compétent authority on 
a sufflcient complaint, is not false imprisonment, though the indictnient under 
which the warrant was issued was procured maliciously, and by artifice and 
misrepresentation, for the purpose of extorting money. ïhe proper remedy 
In such case is not an action for false Imprisonment, but for malicious prose- 
cutlon. 77 Fed. 271, affirmed. 

2, Malicious Abuse of Process. 

An action for malicious abuse of process does not lie when the process has 
been used for the purpose which by law lt was intended to effect. Such an 
action présupposes that the arrest under the process was justifiable and 
proper In its inception, and Is founded on grievances arising In conséquence 
of subséquent proceedings. 

In Error to the Circuit Court of the United States for the District of 
Connecticut. 

William H. Baker, for plaintiff in error. 
William L. Bennett, for défendants in error. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. This is a writ of error by the plaintiff 
in the court below to review a judgment for the défendants upon de- 
murrers to the complaint. 

The complaint, after stating facts showing the requisite diversity of 
citizenship between the parties to confer jurisdiction upon the court, 
and averring the défendant Bennett to be the duly-authorized executor 
of the last will and testament of Tilton E. Doolittle, deceased, allèges 
in substance that at a tenu of the superior court of New Haven county, 
in Connecticut, the grand jury found an indictment against the plain- 
tiff, charging him with the crime of murder in the second degree ; that 
the grand jury did not intend to indict the plaintiff, but were misled 
into indorsing the indictment as a true bill by the artifice and misrepre- 
sentation of Doolittle, who was the prosecuting attorney for New 
Haven county; that Doolittle procured the indictment maliciously, 
and for the purpose of extorting money from the plaintiff; that upon 
the application of Doolittle the governor of Connecticut granted a 
réquisition upon the governor of Massachusetts, in which state the 
plaintiff then was, for the surrender of the plaintiff as a fugitive from 
justice, and the governor of Massachusetts issued an executive warrant 
for the arrest and rendition of the plaintiff, and designated the défend- 
ant Leete to exécute it; and that the plaintiff, by the instruction of 
Doolittle, was arrested by the défendant Leete and imprisoned upon 
said warrant, and in conséquence thereof sustained damages, etc. 

We are of the opinion that the complaint does not state any cause of 
action. It does not allège that Doolittle actually used the indictment 
and the warrant of rendition for any oppressive purpose, although it 
avers that he procured them for the purpose of such use. The process 
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was valid and lawful upon its face, and no use was actually made of it 
except such as was strictly authorizèd by it. The real grievance of 
the plaintiff anses from the conduct of Doolittle in procuring an indict- 
ment against him without évidence, and which the grand jury did not 
intend to find; and if the plaintiff had chosen to hâve the indictment 
quashed, or the prosecution terminated in any other mode, he would 
hâve been entitied to maintain his action of malicious prosecution. 
The case is essentially like that of Coupai v. Ward, 106 Mass. 289, 
where it is held that, when one has procured the arrest and imprison- 
ment of another on a lawful warrant, he is not liable to an action of 
assault or false imprisonment, although he obtained the warrant by 
misrepresentation. , 

The complaint does not state a cause of action for false imprison- 
ment. Arrest under a warrant, valid in form, issued by a compétent 
authority upon sufflcient complaint, is not false imprisonment. It can- 
not be attacked collaterally, and is a perfect shield, in such an action, 
to the officer and the party who has procured its issuance. Hallock 
v. Dominy, 69 N. Y. 238 ; Haydën v. Shed, 11 Mass. 500. The indict- 
ment was regular and sufflcient upon its face, and authorizèd the pro- 
ceedings of the governor of Connecticut and the governor of Massa- 
chusetts in extradition, and the warrant issued by the latter was a pro- 
tection against such an action. Kingsbury's Case, 106 Mass. 225; 
Davis' Case, 122 Mass. 328. 

The remedyof a, party who has been unjustly imprisoned upon pro- 
cess obtained without probable cause, or for unworthy motives, is an 
action for malicious prosecution. Malicious motive and the want of 
probable cause do not giye him an action for false imprisonment, al- 
though they may aggravate his damages. Marks v. Townsend, 97 
N.Y. 590. 

It is not argued for the plaintiff in error that the complaint allèges 
a good cause of action for malicious prosecution. Clearly, it does not, 
because it does not aver that the indictment against the plaintiff was 
quashed or dismissed, or terminated in any way. But it is insisted 
for the plaintiff in error that it states a cause of action for the mali- 
cious abuse of process. Such an action does not lie when the process 
has been used for the purpose which by law it was intended to effect. 
Mayer v. Walter, 64 Pa. St. 283. Such an action présupposes that the 
arrest proceeding upon the process was justifiable and proper in its 
inception, and is founded upon the grievances which arise in consé- 
quence of subséquent proceedings. Wood v. Graves, 144 Mass. 365, 11 
N. E. 567. 

There is a class of cases in which a party who has been injured by 
the use of légal process which is néither void nor invalid lias a remedy 
by action upon the case, sometimës termed an "action for abuse of 
process," and which is in effect an action for malicious prosecution. 
Thèse are where the process is in an ex parte proceeding, and there can 
be no termination of the proceeding in f avor ,of the. plaintiff, as where 
the défendant maliriously obtains a search warrant, or demanda sur.e- 
ties of the peace. agamst the plaintiff. Bump v. Bètts, 19 Wend. 421} 
Steward v. Gromett, 7 C. B. (N. S.) 19X; Hyde v. Greuch, 62 Md. 577; 
Fortman v. Rottier, 8 Ohio St. 548. 
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The judgment of the court below was correct, and v in the vîew we 
hâve taken of the case, it is unnecessary to consider whether, by force of 
the Massachusetts statutes in regard to the abatement of actions, a 
right of action for malicious prosecution, or for abuse of légal process, 
surviyes the death of the wrongdoer. 

The judgment is affirmed. 



GTJLF, C. & S. F. RY. CO. et al. v. MIAMI S. S. CO. 

(Circuit Court of Appeals, Fif th Circuit. March 29, 1898.) 

No. 689. 

1. Carriers — Connecting Lines— Prepayment of Freight. 

A common carrier engagea in interstate commerce may at common law, 
and under the interstate commerce law, deinand prepayment of freight 
charges, when delivered to it by one Connecting carrier, without exacting 
such prepayment when delivered by another Connecting carrier, and may 
advance freight charges to one Connecting carrier without advancing such 
charges to another Connecting carrier. 

2. Same — Through Transportation— Joint Rates and Billing. 

Such carrier may enter into a contract with one Connecting carrier for 
through transportation, through joint trafflc, through billing, and for the divi- 
sion of through rates, without being obligated to enter into a similar con- 
tract with another Connecting carrier. 

d. SAme— Laws of Texas. 

Rev. St. Tex. 1895, arts. 4536, 4537, 4539, do not apply to interstate com- 
merce, because the power to regulate such commerce is vested In congress, 
and has been fully exercised by the enactment of the interstate commerce 
law. 

4. Same— Anti-Trust Law. 

Under the act of July 2, 1890, entitled "An act to protect trade and com- 
merce against unlawful restraints and monopolies," the only remedy given 
to any other party than the government of the United States is a suit for 
threefold damages, costs, and attorney's fées, and the only party entitled 
to maintain a bill of injunction for an alleged breach of the act is the United 
States, by its district attorney, on the authority of the attorney gênerai. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Texas. 

James Hagerman, T. S. Miller, N. A. Stedman, and J. W. Terry, 
for appellants. 

M. C. McLemore, John Neethe, and F. Chas. Hume, for appellee. 

Before PAKDEE and McCOKMICK, Circuit Judges, and SWAYNE, 
District Judge. 

McCOEMICK, Circuit Judge. The bill in this case allèges that: 

"The Miami Steamship Company, a corporation duly incorporated under and 
by virtue of the laws of the state of New York, complaining of the Gulf, Colo- 
rado & Santa Fê Railway Company, the International & Groat Northern Rail- 
road Company, and the Missouri, Kansas & Texas Railway Company of Texas, 
in this behalf says: That the Gulf, Colorado & Santa Fé Railway Company 
is a corporation duly incorporated under and by virtue of the gênerai and spé- 
cial laws of the state of Texas, baving its gênerai offices at Galveston, Texas, 
in said state, and of which L. J. Polk is gênerai manager; that it is a com- 
ponent part of, and subsidiary to, the Atchison, Topeka & Santa F6 Railroad 
Company, and what is commonly known as the Santa Fé System; that it 
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has and maintalns traffic relations with Connecting Unes, and 1s engaged In the 
traffic o£ state and Interstate commerce. That the International & Great North- 
ern Railroad Company ls a corporation duly lncorporated under and by virtue 
of gênerai and spécial laws of the state of Texas, and has Its gênerai office at 
Palestine, in the state of Texas, and of which I^eroy Trice is gênerai superin- 
tendent; that it is a component part of, and subsidiary to, what is known com- 
monly as the Missouri Pacific, or Gould, System, and is engaed in traffic of 
state and interstate commerce. That the Missouri, Kansas & Texas Railway 
Company of Texas is a corporation duly incorporated under and by virtue of 
gênerai and spécial laws of the state of Texas, and has its gênerai offices at 
Dallas, Texas, and of which A. A. Allen ls gênerai manager; that it is a com- 
ponent part ôf, and subsidiary to, what ls eommonly known as the Missouri, 
Kansas & Texas Railway System; that it has and maintains traffic relations 
with Connecting Unes, and is engaged in the traffic of state and Interstate com- 
merce. That said three railway companies are the only trunk Unes of road 
running through the state of Texas, and connected by close traffic relations with 
the Systems of railway reaching points beyond the state of Texas and in states 
and territories north and west of Texas, a market and field from which and 
'.o which large quantities of freight are consigned and shipped, and having 
tennini at Galveston, Texas, Connecting with the Mallory Line and your orator. 
fhat your orator is engaged as a common carrier for hire In the traffic of state 
and interstate commerce, owning and operatlng a line of steamships between 
the ports of New York, in the state of New York, and Galveston, in the state 
of Texas; and at Galveston, Texas, it conneets wlth the Unes of the railway 
companies hereinbefore named. That its steamships are commodious, safe, and 
seaworthy, and amply fltted for the purpose of transporting freight between the 
points named. That In the city of New York it conneets with ail the lines of 
railway runnjng into said city, and has In the said port and at the port of Gal- 
veston wharves and sheds sufficient to accommodate and protect ail freights 
delivered to it, and has in every respect facilities sufficient to serve the public 
with dispatch, comfort, and safety. That it has been operating its said line of 
steamships between said ports since the 15 th day of July, 1897, and has done 
a large business in every respect satisfactory to its patrons. That since said 
day your orator has received from and delivered to said railroad companies 
large quantities of freight on its wharf in the city of Galveston, destined to 
or shipped from points on the several Unes of said railroads and their Connect- 
ing lines, and it has received from and granted to said railroad companies the 
same rights, privilèges, conditions, and exactions as to or by any other line of 
steamships in similar service as your orator granted or demanded in the inter- 
change of freight. . That there is one, and only one, other line of steamships 
which plies between Galveston and New York, which is owned and operated by 
the New York & Texas Steamship Company, eommonly known and called the 
Mallory Line, and which hereinafter will be referred to as the Mallory Une. 
That said line of steamships is engaged in exactly similar service as those of 
your orator, and said line has at New York and at Galveston wharves and 
sheds which connect with the several lines of railway running into said cities. 
That said Mallory Line has been in opération between said ports for a number 
of years, and for several years prior to the time your orator's line of steam- 
ships was put in opération had no competitbr for the business between said 
ports. That the accommodations of said Mallory Line and of your orator for 
the réception and delivery of freight, in unloading and loading vessels, in receiv- 
ing and delivering freight, are in every respect similar and equal. Their re- 
spective wharves connect with the several lines of the respondents in the same 
and similar manner, and the same and similar accommodations prevail for the 
réception and delivery of freight, for the loading and unloading of cars. That 
the cost of loading and unloading cars at the respective wharves is the same, and 
the respondents hâve contracts for loading and unloading cars at the respective 
wharves for the same priée. That it has been, and is now, the established 
custom and usage by and between said railroad companies and the Mallory 
Line and your orator, In the interchange of freight, for the Une over which 
freight might be routed to advance to the Une over which the freight originated 
the charges attached to such freight up to the time of delivery to the steamship 
Company or railroad company over which It was to be forwarded to destination. 
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That lt is, and has been, an established custom and usage between the respond- 
ents and the Mallory Line and your orator sinee it has been in business, with 
référence to freight originating at New York or beyond, and destined to points 
in Texas on the Unes of railway operated by respondents, for the Mallory line 
and your orator to bill such freight through from its point of origin to the point 
of destination at a through rate previously agreed upon, but on equal, exact, 
and similar conditions with référence to both steamship Unes, and for said rail- 
roads to pay to the steamship Company delivering the freight at Galveston the 
freight charges earned by it in transporting the freight from point of origin 
to Galveston under such agreement, and to receive the freight tendered by such 
steamship company, and forward same to its destination under such agreement. 
And it is, and has been, an established custom and usage between the respond- 
ents and the Mallory Line and your orator, with référence to freight originat- 
ing at points on the Unes of the several railway companies in Texas destined 
for New York or to points beyond on Unes of railway connected with the Mal- 
lory Line and your orator at that point, to bill freight from point of origin to 
point of destination at a through rate previously agreed upon, and at the 
same and similar rates and under the same exact and similar conditions, and 
for the steamship company receiving such freight to pay to the railroad Com- 
pany delivering the freight at Galveston the charges for freights earned by 
said railroad company in transporting the freight from point of origin to Gal- 
veston, Texas, under said agreement, and to receive the freight tendered by the 
railroad company, and forward the same to New York, if that be the point of 
destination, or, if beyond, to deliver same to Connecting Unes reaching said point, 
under said agreement. This custom and usage is established in ail cases, ex- 
cept in the case of perishable goods, when the custom does not apply. 

"That there is a combination of railway companies and steamship companies 
known and designated by the name of the Southwestern Freight Bureau, com- 
posed of and by the principal railway Systems in the southwestern portion of 
the TJnited States, of which the respondents the Southern Pacific Company, the 
Morgan Steamship Company, and the Cromwell Steamship Company, which lat- 
ter steamship companies operate Unes of steamship between the ports of New 
Orléans, in the state of Louisiana, and New York, and the Mallory Line, are 
members, organized for the purpose of controlling freight of Interstate com- 
merce in that portion of the United States reached by the said railroads and 
their connections by rail and water. That heretofore, to wit, on or about the 
31st day of January, 1898, at a meeting of said freight bureau, called for that 
purpose In the city of New York, state of New York, at which représentatives 
of the Unes herein complained of,— the Mallory, the Morgan, and the Cromwell 
Steamship Lines, thereunto duly authorized,— were présent, said railroads en- 
tered into a conspiracy with said steamship companies against your orator, 
wherein and whereby it was and Is attempted to prevent your orator from car- 
rying on its business as a common carrier in interstate commerce. That said 
railroad companies entered into an agreement with said Mallory Line, the Crom- 
weU Line, and the Morgan Line in substance and in effect as follows: 'That 
ail through rates and divisions via Gulf ports be discontinued from and to 
domestic ports with steamer Unes not members of this association, and ail inter- 
change of trafic with such Unes be discontinued as far as possible. That in 
considération of assistance given the Mallory Line by the adoption of this agree- 
ment the Mallory Line is to cancel ail existing contracts or spécial arrangements 
with the Kansas City, Pittsburg & Gulf on Missouri river business, and here- 
after abide by rates and régulations fixed by this association. That ail rates 
less than authorized association basis between Texas points and aU territories 
be withdrawn February 15th, and that prepayment of freight be demanded 
from the steamer Unes not members of this association.' That your orator is 
the only steamer line running between New York and any of the Gulf ports 
not a member of the said association. That by the terms of said agreement 
respondents agreed to accept from and deliver to said Unes members of said 
association freight upon conditions which they would not grant to your orator, 
or any other competitor in this field, not a member of said freight bureau. That 
by the terms of said agreement said railroad companies bound themselves to 
break off ail relations with your orator except those coupled with such discrim- 
Inating conditions as to amount to a practical refusai to transact any business 
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with yôup . oiator. That pursuant to said agreement, and In the exécution 
thereof , said ràilroad companles hâve servëd upon your orator notices in sub- 
stance ând ettect that on and after February 15, 1898, they will not accept 
any freight ffdm your orator destinéd to points on thëir respective Unes, or 
points reached by their connections, unless the freights on same be prepaid; 
aor will they accept any freight consigned to your orator except upon same and 
similar conditions; that they will no longer permit your orator to bill through 
freight as is and has been heretofore thé custom between said ràilroad com- 
panies and the only two Unes running into Galveston from New York, but will 
require and demand of your orator on ail freight shipped by its Une full local 
rate from Galveston to point of destination; nor will they accept any freight 
consigned from New York or to points on the Connecting Une at that place 
routed by your ôrator's Une except that full locals be paid to Galveston, and 
freight rebilled at that point to point of destination. Your orator allèges that 
thèse conditions, exactions, and demanda will apply only to your orator, and 
that they will not apply to the Mallory Une, or to any other Une running from 
New York to Gulf ports, members of the said freight bureau. But, on the con- 
trary, it allèges that said Unes will continue to act in conjunction with the Mal- 
lory Line as a member of said association, as is and has beèn the custom here- 
tofore, and as hereinbefore alleged and set forth. That by so doing the said 
International & Great Northern Ràilroad Company, the Missouri, Kansas & 
Texas of Texas, and the Gulf, Colorado & Santa Fé threaten and intend to 
unlawfully and willfuUy violate the express provisions of the laws of the 
United States; and in carrying into effect the threats made your orator will be 
prevented from engaging and cbntinuing in the traffie of Interstate commerce, 
and now carried on by it. It will be required to accept and transport freight 
at a priée largely below the eost of carriage in onîer to compete in the same 
fleld with the Mallory Line and other steamship Unes baving connections under 
simllar circumstances, members of said association. That such steps on the 
part of said ràilroad companles will be, in effect, granting to the MaUory Line 
and other steamer Unes similarly engaged, members of said association, undue 
and unreasonable préférence over your orator, and will subject it to undue and 
unreasonable préjudice and disadvantage. 

"Your orator further allèges that the said ràilroad companles and the Mallory 
Line hâve entered into an agreement and compact by which said ràilroad com- 
panies agrée to accept on and after February 15, 1898, freight from the Mallory 
Line originating at New York, and destinéd to points on their line in the state 
of Texas, or to points of Connecting roads, on a through rate which is less than 
the combination of local rates which will be demanded of your orator on and 
after said date; and they hâve agreed further that, in the etent freight origi- 
aating outside of New York City, for the carriage of which to New York the 
Mallory Line or consignors of said freight wotild be required to pay not more 
than thirty-flve cents per hundred pounds; that the cost of such transportation 
to New York so required shall be absorbed, and ail Unes participating in the car- 
riage of such freight from New York shall prorate such cost of carriage to New 
York with the MaUory Line, and the Mallory Line will be called upon to pay 
only thirty-flve per cent, of such charge. The said agreement affects ail freights 
originating outside of New York 'City, and imposes upon your orator in its 
compétition for such freight the amount, at least, rebated to the Mallory Line 
as its pro rata of thé arbitrary paid oùt in getting said freight to New York. 
That said roads hâve agreed with said MaUory Line that upon ail freights trans- 
ported by it from New. York to Galveston, and from Galveston to New York, 
destinéd to points on the Unes of the several railways outside of Galveston, 
shall receive thirty-flve per cent, of the through rate, the balance to be prorated 
upon an agreed basis between the participating railroads. That said railroads 
wUl not grant, but, on the contrary, will refuse to grant, to your orator equal 
rights and privilèges with the Mallory Line as above set forth, but exact and 
dëmànd that aU freight routed via your ôrator's line, whether it originates at 
'.New York or beyond, or at points on rèspondents' Unes of railway, shall be 
required to pay the total of local rates, which would be largely in excess of the 
amount required and exacted of the Mallory Line or other members of such 
association, and that aU freights routed over your ôrator's line will hâve to pay 
a higher rate than if the same wëre routed by way of thé Mallory Line. That, 



4.]1 

as hereinbefore alleged, the service, accommodation, connections, and facilities 
of the Mallory Line and those of your orator are in every sensé equal, exact, 
and similar; and that by the imposition on the part of the railroads herein 
complained of your orator will be caused to sufïer great and irréparable injury, 
its business prostrated, and probably prevented from continuing in its Une of 
business. That at law there exists no plain, full, complète, and adéquate remedy; 
that your orator believes, and it so charges, that respondents intend to and will 
enforce said threats and demands on and after February 15, 1898, and thereby 
divert business and freight from it to the Mallory Line, and prevent it from 
îompeting with said line in the transportation of state and Interstate commerce. 
"Wherefore your orator prays that your honors will grant your most gracious 
writ of injunction restraining the respondents, and each of them, their agents 
and servants, from in any way interfering with the business of your orator as 
it has been heretofore and ls now being carried on between the respondents and 
your orator in the manner and by the means hereinbefore alleged, and restrain- 
ing them from discriminating against your orator in the making and granting 
of through rates, restraining them, and each of them, from carrying out the agree- 
ment between them and others in so far as it affects your orator, and command- 
ing them to afford to your orator the same facilities, and to accept freight under 
the same conditions, as by them extended and granted to the other Connecting 
steamship Unes between Galveston and New York, and eommanding them to 
make the same rate of freight on interstate and through business, and to allow 
your orator the same pro rata of through rates, as is given to the Mallory Line; 
that upon the final hearing had said injunction be made permanent; and for such 
other and further and gênerai relief as to your honors may seem meet and 
proper." 

On February 12, 1898, this bill was exhibited to one of the judges 
of the circuit court for the Eastern district of Texas, who thereupon 
ordered : 

"Upon considération of the within pétition, the same is set down for hearing 
before me at Galveston, Texas, on February 21, 1898, at 10 o'clock a. m. of said 
day, at the United States court house, and in the meantime respondents are 
directed to ma intain with complainant the same relations with respect to rates, 
divisions, and freights as are by them granted to the Mallory Line." 

At the time and place appointed the défendants appeared by coun- 
sel. The Missouri, Kansas & Texas Eailway Company of Texas sub- 
mitted an answer, which, after certain admissions and déniais not 
necessary to note, proceeded thus: 

"This défendant, for full and complète answer to the bill of complainant filed 
herein, shows: It is engagea in the opération of lines of railway lying wholly 
in the state of Texas, with a mileage of about nine hundred and seventy-six 
miles, extending from Galveston, Texas, in a northwesterly direction to the 
north line of the state of Texas near Denison, in Grayson county, Texas, to- 
gether with certain branches in the state of Texas, and that it reaches with its 
own lines many of the most important cities in Texas, such as Houston, Waco, 
Ft. Worth. Dallas, Denison, Sherman, and others, and connects with ail the 
principal railroads in said state, and that its business consists of the transpor- 
tation of passengers, freight, mail, and express, and that such business consti- 
tutes international, interstate, and state commerce, and that such commerce in 
the natural course of business moves in ail directions over this defendant's lines 
of railway and its connections. It is to the best interests of this défendant, as 
well as to the best interests of its Connecting lines and the gênerai public which 
they serve, as the défendant believes and avers, that this commerce be carried 
at reasonable, open, published, and stable rates, filed with the interstate com- 
merce commission where the commerce is interstate, and with the railroad com- 
mission of the state of Texas where the commerce is state. It is likewise to the 
interest of this défendant, its connections, and the public generally, that it 
should hâve a joint through tarin* from points on its lines and connections to 
New York in connection with some steamship line from Galveston; and this 
défendant shows that reoently, and a short time. before the filing of the bill 
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herein, It effected an arrangement with the New York & Texas Steamship Com- 
pany, herëinaf ter and in the bill referred to as the 'Mallory Line,' by which 
a through rate has been agreed upon between New York and what is known 
as 'Atlantic Seaboard Territory' and points on this defendant's lines and its 
connections, and in conformity thereto a joint through tariff has been adopted 
by this défendant and the Mallory Line and others, and filèd with the Inter- 
state commerce commission, a copy whefeof is hereto appended, marked 'Exhibit 
A,' for convenient référence, and made a part hereof ; and that the rates therein 
agreed upon, published, and established are reasonable and just, and under the 
provisions of the act of congress to regulate interstate commerce constitute the 
maximum and the minimum charges 1 which can be made by this défendant and 
the Mallory Line for the transportation of freight between the points named. 
This défendant shows that prior to July 15, 1897, when the complainant flrst 
entered its ships in the service between Galveston and New York, this défend- 
ant, in connection with other railroads of the Southwest, had In force certain 
joint tariffs from New York to points on Its line and those on its connections, 
by the Gulf ports, but the assent of the steamship companies was never given 
to such joint tariffs by flling the same with the interstate commerce commis- 
sion, or by gênerai adoption thereof, and the steamship companies were bound 
by said through tariffs only when they accepted shipments of freight thereun- 
der. That almost immediately after the complainant entered into the New York 
and Galveston trade a rate war broke out as to Texas traffic between it and 
the Mallory Line, which resulted in a notice being given by this défendant to 
the complainant and the Mallory Line that it would charge them its regular 
established rates from and to Galveston on Texas traffic; and since such notice 
was given this défendant has chargea on ail freight to and from said steamship 
lines its regularly established rates to and from Galveston; and the Mallory 
Line and the complainant hâve at ail times allowed such rates to this défend- 
ant, and at the time of the flling of the bill of complaint herein no other or 
différent arrangements were in effect between this défendant and the complain- 
ant, or between this défendant and the Mallory Line, save and except that this 
défendant had made a contract arrangement with the Mallory Line for joint 
through rates and joint billing such as hereinbefore stated and hereinafter set 
out, and pursuant thereto this défendant and the Mallory Line filed with the 
interstate commerce commission such joint through tariff as stated. The dé- 
fendant further avers that the complainant has substantially at ail times since 
it has been engaged in the trade between New York and Galveston allowed to 
this défendant its established rail rates to and from Galveston on such traffic; 
and further avers that the défendant has not and does not intend to deny the 
right to the complainant hereafter of havihg its commerce carried to and from 
Galveston at the defendant's regularly established Galveston rates. And de- 
fendant further allèges that its regularly established rates heretofore, now, and 
hereafter to be in effect to and from Galveston hâve been, are, and will be rea- 
sonable, just, and lawful. 

"The contract agreement between this défendant and the Mallory Line in- 
cludes a through joint rate between the points established by the joint tariff 
hereinabovo referred to, through bills of lading, and through billing, and, for the 
présent, a division of the through rate on the basis of allowing the défendant 
and its Connecting Unes, as their proportion of the through rate, the established 
tariff rate from Galveston to the southwestern inland point of origin or desti- 
nation. The défendant, however, allèges that it is and will be entirely lawful 
for the défendant and the Mallory Line to make any division of the through 
rate between themselves, as from time to timé they may détermine to be just 
and équitable. The reasons which led the défendant to enter into this contract 
arrangement with the Mallory Line are, among others: (1) The Mallory Line 
has been long running, and is now running, and is to continue to run, well-equip- 
ped steamships between New York and Galveston, carrying a large commerce, 
and has a well-established business, and the good will of the shippers of the 
country, and is compétent and reliable, and in every way capable, trustworthy, 
and responsible. (2) That the arrangement between the défendant and the Mal- 
lory Line, whereby they carry upon a joint through rate, published and known 
to the world, and filed with the interstate commerce commission, can but be 
bénéficiai to the public at large, and redound to the mutual advantage and benefit 
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of both parties to the arrangement. (3) The steamships of the Mallory Line 
engagea and to be engaged in the Galveston and New York business are equal, 
if not superior, to any steamships in the United States engaged in what is 
known as the 'Atlantic Coast Service.' (4) ïhe steamships of the Mallory Line 
are provided with ample facilities for the carnage of both freight and passen- 
gers. (5) The Mallory Line is equipped with much better ships than any other 
line running between Galveston and New York, and makes several days' bet- 
ter time between the two ports than any other ships. (G) The steamships of the 
Mallory Line plying between Galveston and New York arrive and départ at 
regular stated times; and In the arrangement which has been made between this 
défendant and the Mallory Line hereinabove referred to it has been understood 
and agreed that the necessary number of steamships of the Mallory Line should 
arrive and départ each week, arriving and leaving upon certain days of the 
week so far as possible. (7) The Mallory Line afforded the best opportunity 
and the best facilities for a through business connection with the défendant. 

"The défendant further shows that the complainant company has not such a 
service between New York and Galveston as to make it specially désirable for 
this défendant to establish a joint through tariff with it, with through bills of 
lading and through billing. The complainant's steamships are not equal in 
speed or appliances to those of the Mallory Line. They require eight to ten 
days to make the trip between Galveston and New York, while the steamships 
of the Mallory Line make the trip in about six days. The steamships of the 
complainant are not combined freight and passenger ships, but are built only 
for freight, though they may be able to carry a few passengers. Since the com- 
plainant entered the Galveston and New York trade, its ships hâve not arrived 
or departed at regular and stated periods. At first they ran a ship about once 
a week, but leaving upon no particular day, and for scrne time past and at 
présent their ships are not running so often, and arrive and départ on no par- 
ticular day or regular time. This défendant further distinctly avers that it 
does not intend, by the establishment of the through rate and through billing 
and through business connections with the Mallory Line, to in any way unduly 
or unreasonably discriminate against the complainant's line, and states that 
whatever advantage the Mallory Line may secure over the complainant's line 
is the resuit of the contraet arrangement between the Mallory Line and the 
défendant, and that such contraet arrangement is reasonable, justifiable, and 
lawful. The défendant avers that it is, and will be at ail times, ready to de- 
liver to or receive from the complainant's line ail business which shall be con- 
signed to or from that line, and destined over the line of the défendant or its 
connections. But the défendant avows the purpose of requiring, so long as it 
deems proper, the prepayment of freight delivered by the complainant to the 
défendant, and says that such requirement is and will be no unjust discrimina- 
tion against complainant, but one that is authorized and justified by law. The 
défendant states that it is not ready to enter into an arrangement with the com- 
plainant for a through joint service such as it has made with the Mallory Line, 
and submits that it ought not and cannot be required to enter into such an 
arrangement, as under the law the défendant is not bound to carry beyond its 
own line. The défendant will at ail times move with promptness and dispatch 
to and from complainant ail freight which may be tendered at the established 
rates from Galveston, and accord to the complainant every right which it ac- 
cords to every other shipper tendering it freight at Galveston. The défendant 
further shows that the complainant, by the bill, seeks to avail itself of the 
benefits of a contraet arrangement entered into between this défendant and the 
Mallory Line, which it has no right to do. . The défendant shows that the com- 
plainant is not subject to the interstate commerce laws, and has not moved, and 
does not move, its commerce under any tariff filed with the interstate com- 
merce commission; and, not being subjected to the burdens and penalties of 
the interstate commerce laws, cannot, in this proceeding, avail itself of the 
benefits thereof by securing the advantage of a joint through rate, which, under 
the Interstate commerce laws, can only be made by the joint assent of the par- 
ties. The défendant further shows that the complainant has moved the freight 
which it carried between Galveston and New York at rates not published, and 
varying from time to time, and that the rates at ail times heretofore charged 
by the complainant since it has been in the business of carrying between Gai- 
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veston and New York hâve been such that, when added to the established rail- 
road rates from Galveston over défendant' s Une and connections, would be lésa 
than the through rates established by the arrangement hereinbefore referred to 
which has been made between the défendant and the Mallory Line to and from 
New York and a large portion of seaboard territory." 

The other défendants each separately submitted its demurrer, on 
the following grounds, and in identically the same words : 

"(1) That the Said complainant hath not, in and by its said bill, stated such 
a case as doth or ought to entitle it to any such relief as is thereby sought and 
prayed for from or against this défendant. * * * (3) That, if the mat- 
ters stated do give the complainant any cause of complaint against this défend- 
ant, the same is friable and determinable at law, and ought not to be inquired 
of by this court. (4) That it appears ; from the bill of complaint that the relief 
is sought for under and by virtue of an act of côngress approved July 2, 1890, 
entitled 'An act to protect trade and commerce against unlawful restraints and 
monopoliesl' That under the said act the only remedy given to a private party, 
or any party other than the government of the United States, is that of a suit 
for threefold damages, costs, and feasonable attorney's fées; and it appears 
from the said act that the only party entitled to maintain bill for injunction 
for any alleged breach thereof is the government of the United States, by its 
district attorhey, on the authority of the attorney gênerai. That it further ap- 
pears that, indepëndently of such statute, the matters set forth in the bill of 
«omplaint do not show any cause of action, at law or in equity, as independ- 
«ntly of such statute the matters set forth in the said bill do not show any 
Illégal or wrongful eombination or conspiracy. And herein this défendant says 
that it has the légal right to décide what parties it will crédit and what parties 
it will not crédit, by refusing to carry freight without prépayment of charges, 
and has the right to décide what parties it will lend money to by advancing 
charges and what parties it will refuse to so lend money to. And herein this 
défendant further says that it is under ho légal obligation to transport or enter 
Into any extra terminal arrangement concerning the transportation of freight 
except on its own tenus; and when it does, of its own volition, enter into such 
extra terminal arrangements for the through carriage of freight, through bill- 
ing, through bills of lading, etc., it is entitled to sélect the connection with which 
it desires to establish such arrangements, and that it has the perfect right to 
make such arrangements with one connection without making the same or 
«imilar arrangements with others. Défendant further says that the bill fails 
to allège any facts which show that complainant is entitled to hâve this défend- 
ant compelled by process of the court to enter into trafflc relations with it." 

On March 2, 1898, the judge of the circuit court passed his decree 
as follows: 

"This cause having been brought on to be heard on the pleadlngs and affldavits 
In support of same, and solicitors for both complainant and respondents having 
been heard, and due délibération having been had, it is ordered, adjudged, and 
•deereed by the court that the preliminary injunction prayed for in complainant's 
bill be granted; and the respondents the Gulf, Colorado & Santa Fô Eailway 
Company, the Missouri, Kansas & Texas Kallway Company of Texas, and the 
International & Great Northern Eailroad Company, and each of them, their 
respective agents and servants, are hereby enjoined, until final hearing of this 
cause", from interfering in any way with the business of the Miami Steamship 
Gompany, as it has heretofore and is now being carried on between said rail- 
way companies and the Miami Steamship Company, or from discriminating 
against said Miami, Steamship Company in the making and granting of through 
rates, in the mariner and mode of payment of freight and charges, and in the 
manner of through billing of freight, and from enforcing and carrying into 
«ffect the agreement between them and others operating as the Southwestern 
Freight Bureau, in so far as the same affects the Miami Steamship Company; 
and you and each of you, your respective agents and servants, are hereby com- 
manded to afford to the Miami Steamship Company the same facilities with 
référence, to the, interchange of freight, to accept from and deliver to it freight 
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trader the same conditions and terms, as are by you or etther of you granteS 
and extended to any other steamship line operating between New York and Gai- 
veston; and you are further commanded to make to Miami Steamship Com- 
pany the same rate of freight on interstate and through business, and to allow 
to said Miami Steamship Company the same pro rata or division of such through 
rates as by you or either of you given to any other steamship line operating 
between New York and Galveston, and especially to the New York & Texas 
Steamship Company." 

The défendants jointly and severally asked to be allowed to ap- 
peal, and hâve jointly and severally assigned errors as follows: 

"(1) The court erred in entertaining the bill for injunction, for the reason that 
it disclosed no equity on its face. (2) Défendants had and hâve, and each of 
them had and has, the right to demand prépayaient of freight charges when 
delivered to them or either of them by a Connecting carrier, without exacting 
such prepayment when delivered by another Connecting carrier. (3) The de- 
fendants had and hâve, and each of them had and has, the right to advance 
freight charges to one Connecting carrier from which they or either of them 
may receive freight for further transportation, without obligation to advance 
freight charges to another Connecting carrier. (4) The défendants had and 
hâve, and éach of them had and has, the right to enter into a contact with one 
Connecting carrier for the through transportation of freight, for through joint 
rates, for through biiling, and for the division of through rates, without being 
obligated to make the same contract with another Connecting carrier. (5) The 
bill fails to show any such discrimination as falls within the purview of the tbird 
section of the act to regulate commerce. [Spécifications 6 to 15, inclusive, omit- 
ted,] (16) The act to regulate commerce (and the several amendments thereof) 
provides its own machinery and Its own remédies for the enforcement thereof, 
which remédies were intended to be exclusive, and no right to injunction is 
thereby given upon the complaint of any private suitor." 

The appellants contend that the several arrangements effected 
between the Mallory Line and the défendant railway companies do 
not violate the common law, or the interstate commerce law of the 
United States, or any statute of the state of Texas. They contend 
that there is no obligation imposed upon the défendant companies 
to make any arrangement for through joint shipments, with a joint 
tariff, through biiling, and a waiver of prepayment of freight, with 
the Lone Star Line because of the fact that they hâve such arrange- 
ments with the Mallory Line. They contend that there is no gên- 
erai usage or custom having the force of law or local custom at 
Galveston, Tex., which gives to one Connecting carrier the right to 
hâve the same arrangements as to through shipments on joint tar- 
iffs which other carriers may hâve acquired by contract. They 
contend that the arrangements existing between the Mallory Line 
and the défendants are several contract arrangements between it 
and each of the défendants, and that the same are in no way af- 
fected by the fact, if it is a fact, that there was an understanding 
in advance between the défendant railway companies that they would 
each make a several arrangement with the Mallory Line. The alleged 
agreement between the steamer lines and the défendants, so far as 
it provides "that the Mallory Line is to cancel ail existing contracts 
or spécial arrangements with the Kansas City, Pittsburg & Gulf 
on Missouri river business, and hereafter abide by rates and régula- 
tions flxed by this association," does not appear, on the face of it, 
or in the allégations of the bill, to give any ground of grievance to 
the complainant The complainant does not expect to receive any 
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f reight from thèse steamer lines, or désire to f urnish any freight to 
either of them, but, so far as it is related to either, it is a rival 
of each, competing with each, more or less, for the "Missouri Eiver 
business." This part of the agrèement looks like it would work in 
the interest of the complainant by throwing to it ail of the business 
of the Kansas City, Pittsburg & Gulf Railroad and any other car- 
riers in the territory from which the complainant solicita trame 
who are not members of the South western Freight Bureau. The 
provision "that ail rates less than association basis between Texas 
points and ail territories be withdrawn February 15th" would like- 
wise seem to affect the complainant favorably, whether the com- 
plainant's rates are lower or not so low as those authorized by the 
association basis. If the complainant's rates are lower, this provi- 
sion would seem to constitute an inducement to traffic to patronize 
the complainant's line. If its rates are higher, the provision is an 
abatement of compétition to thè extent that the association rate is 
higher than the rate that the other steamship Unes hâve been offer- 
ing, for it is only "rates less than association basis" that are to be 
withdrawn. There is then left as the subject of complaint by the 
appellee the provision "that ail through rates and divisions by 
Gulf ports be discontinued from and to domestic ports with steamer 
Unes not members of this association, and ail interchange of traffic 
with such lines be discontinued as far as possible, and that pre- 
payment of freight be demanded from the steamer lines not mem- 
bers of this association." 

It is urged that at common law a common carrier is not bound to 
carry except on its own line, and, if it contracts to go beyond, it 
may, in the absence of statutory régulations, détermine for itself what 
agencies it will employ, and its contract is équivalent to an exten- 
sion of its line for the purpose of the contract. And if it bolds itself 
out as a carrier beyond its line, so that it may be required to carry 
in that way for ail alike, it may nevertheless confine its carrying 
to the particular route which it chooses to use. It puts itself in 
no worse position by extending its route with the help of others 
than it would occupy if the means of transportation employed were 
ail its own. It may sélect its own agencies and its own associâtes 
for doing its own work. Atchison, T. & S. F. R. Co. v. Denver & 
N. 0. R. Co., 110 U. S. 667, 4 Sup. Ct. 185. We listened attentively 
and with interest to the able oral argument of counsel who appeared 
for the appellee, and we hâve diligently examined the printed brief 
which they submitted, and the numerous authorities cited thereon, 
but we do not find in ail that they hâve advanced, or in any of the 
authorities we hâve examined, anything to weaken the force of the 
above suggestions and the authority on which the suggestions rest. 
On a subject so proliflc of litigation as the rights, duties, and liabil- 
ities of railroad carriers, and the rights of individual consignors and 
consignées and of Connecting carriers doing business with the railway 
companies, an immense mass of litigation has necessarily arisen, and 
a large number of adjudged cases from courts of high respectability 
are reported. Many of thèse cases are comprehensive in the reach 
of their authority, and more comprehensive in the compass of their 
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dicta. They distribute themselves more or less through ail tlie ques- 
tions involved in the case now before us, and are hardly susceptible 
of close alignment with the questions hère, or satisfactory review in 
connection with thèse questions. They are instructive in their anal- 
ogies, but the facts are différent from those we hâve now to consider, 
and we think it best to let our application of their analogies appear 
rather in the disposition of the questions on which we are called to 
pass than in any attempted formulation of their doctrine in language 
which, quoted out of its logical connection, and 'eonstrued from the 
standpoint of new cases hereafter arising, might tend to mislead. 

Counsel for the appellee cite sections 2, 3, and 7 of the act to 
regulate commerce of Pebruary 4, 1887; also section 2 of the act of 
March 2, 1889 (amending section 10), to amend the act to regulate 
commerce. Section 2 of the act of 1887 clearly deflnes what shall 
constitute the unjust discrimination which it prohibits, and cannot 
be made to apply to this case without assuming that the contract 
existing between each of the défendants and the Mallory Line for 
the extension of the business of each over that line does not consti- 
tute substantially dissimilar circumstances and conditions under 
which the défendants are doing business with the Mallory Line from 
the circumstances and conditions under which the Lone Star Line is 
claiming thè right to do business with the défendants. Such an 
assumption, we think, is repelled by the authorities which support 
our conclusion as to the défendants' contract arrangements being valid 
at common law. To support appellee's claim under the third section 
of the act to regulate commerce, we should hâve to hold that the 
défendant carriers could not contract with the Mallory Line for ex- 
tending their business over that line without at the same time mak- 
ing a similar contract with any other party who is shown to be able 
and offering to do the same carrying with equal safety, dispatch, 
and responsibility, and that to décline to let such stranger carrier 
into their contract, or to make an équivalent contract with it, is to 
give an undue and unreasonable préférence and advantage to the line 
contracted with and to subject the stranger to an undue and unrea- 
sonable préjudice or disadvantage in respect to the traffic it desires 
to carry. If it should not be so held, the contract arrangements 
which the défendant carriers hâve with the Mallory Line do not con- 
stitute the facilities for the interchange of traffic, or that discrimina- 
tion in rates and charges between Connecting lines to which the 
second paragraph of section 3 applies. The last clause of the second 
paragraph of section 3 provides that that paragraph shall not be con- 
strued as requiring any such common carrier to give the use of its 
tracks or terminal facilities to another carrier engaged in like busi- 
ness. It is provided in section 6 that every common carrier subject 
to the provisions of the act shall file with the commission copies of 
ail contracts, agreements, or arrangements with other common car- 
riers in relation to any traffic affected by the provisions of the act to 
which the carrier may be a party. And in cases where passengers 
and freight pass over continuous lines or routes operated by more 
than one common carrier, and the carriers operating such lines or 
routes establish joint tariffs of rates . or fares or charges for such 
86 F.— 27 
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contjn«ôus lines or routes, copies of teuch joint tariffs shall also in 
like manner bè; filed with the commission; Thesè provisions do nôt 
expregslyt autborizé the separate carriers to contact with référence 
toArongh routes and joint tariffâ because the carriers had that au- 
thoritj.. : (But thèse provisions do . necessarily imply the récognition 
that that authority did exist, andl that it could be exercised after the 
passage of the act in like manner as it was known to hâve beën, exer- 
cised for i long periods before the passage of the act, and to be in gên- 
erai use at the time of its passage. The act does not expressly au- 
thorize the separate carriers to establish rates, fares, and charges on 
their respective lines, but it recognizes that such carriers hâve that 
right, in like manner as it recognizes that two or more Connecting 
carrierss hâve the right to contract for through routing and a joint 
rate, subject in each case to the leading limitations embraced in the 
first four sections of thè flct. The fact that thèse parties were left 
free to contract in référence, to this subject necessarily includes a free- 
dom to décline to contract in: case they cannot agrée upon the ternis, 
or in case they consider it to their iaterest not to contract on any 
terms. This législation was had, as ail useful législation is had, in 
référence to the existing conditions and the manifest tendencies of 
the subject embraced. It was at that time matter of common knowl- 
edge, and minutely withiii the: knowlédgé of the edmmittees of con- 
gress whiich had this subject in charge, that freight and passengers 
were being carried through ail thé states from one extremity of the 
Union to. the other, over continuons lines or routes, operated by more 
than ofle carrier, on tariffs of rates and' fares and charges régula ted 
as to their âmount, the time and place: of their receipt, the pro rata 
division thereofhy the respective «arriéra, the accounting for, pay- 
ing, and distribution of the sameifoyvand to the respective carriers 
aecording to their contract agreement or understanding, express or 
implied. The coinmittees of cOngress, especially vpertâin members 
who were most active in proinoting this législation,: had knowledge 
of the English acts on the.same subject, and studied profoundly the 
différent clauses, and even the phraseology, of those acts, and their 
practical application to the business of transportation in England, 
and the décisions of the commission there established and of the courts 
in construing those acts. And we are greatly aided in construing 
our act by observing what provisions of the English : act it adopts, 
what provisions it modifies, and how they are modifled, and; what 
provisions are omitted. The English act of 1873, amendatory of the 
act of 1854, authorized the commission by it established to establish 
through routes, and to flx through rates between Connecting lines, and 
provîded that the facilities to be afforded shall include the due and 
reasonable forwarding and delivering by any railway conipany and 
canal company, at the request of any other such company, of through 
trafic to and from the railway or canal or any other such company, 
at through rates, tolls, or f ares, but required the commissioners, in 
the apportionment of such through rates, to take into considération 
ail the circumstances of the casé, including any spécial expense in- 
curred in respect of the construction, maintenance, or making of the 
route, or any part of the route, as well as any spécial charges which 
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any company may hâve been entitled to make in respect thereof. 
This provision is wholly omitted from our act. The interstate com- 
merce commission was early impressed with the view that there 
were cases in this country where through routes and reduced through 
rates, which would facilitate the movement of trame, and thereby ben- 
eflt the public, are prevented from being made by the unreasonable 
refusai of carriers to unité in granting such facilities ; and, being im- 
pressed with the view that the statute was apparently designed to 
require Connecting carriers to join in the formation of through routes 
at lower aggregate rates than a combination of their locals, hâve 
repeatedly called the attention of congress to the fact that it had failed 
to provide the machinery necessary to accomplish that purpose. As 
the commission, in one of their latest opinions, say, the correction of 
this defect requires the exercise of some public authority which can 
investigate the circumstances of each case, allow the parties to a pro- 
posed through rate an opportunity to be heard, and fairly détermine 
the matter — including, if need be, the aggregate rate and divisions 
thereof— with due regard to the interest of the several carriers as 
well as the public. Such a scheme for establishing compulsory 
through rates should be surrounded by proper safeguards, and its op- 
ération limited by proper restrictions. Atchison, T. & S. F. B. Co. 
v. Denver & N. 0. E. Co., supra ; Interstate Commerce Commission v. 
Baltimore & O. E. Co., 145 U. S. 263, 12 Sup. Ct. 844; Cincinnati, 
N. 0. & T. P. Ey. Co. v. Interstate Commerce Commission, 162 U. S. 
184, 16 Sup. Ct. 700; Texas & P. Ey. Co. v. Interstate Commerce Com- 
mission, 162 U. S. 197, 16 Sup. Ct. 666; Interstate Commerce Com- 
mission v. Alabama M. E. Co., 18 Sup. Ct. 45; Kentucky & L Bridge 
Co. v. Louisville & K E. Co., 37 Fed. 626 et seq.; Railroad Co. v. Platt 
(decided by the Interstate Commerce Commission June 26, 1897). 

As we view the complainant's bill and construe sections 2 and 3 
of the act to regulate commerce, in connection with the contract or 
arrangement shown to exist between the défendant carriers and the 
Mallory Line, section 7 of the act and section 10 as amended hâve 
no bearing on the case made. We think it clear from our construc- 
tion of the text of the interstate commerce act and its amendments, 
and the reasoning and authority of the few cases just cited, and 
the numerous other cases in line with them, more or less pertinent 
to our inquiry, that the case attempted to be made in the appellee's 
bill of complaint to the circuit court cannot be maintained under 
the interstate commerce act. The bill shows that for many years 
prior to July 15, 1897, there had been no compétition with the Mal- 
lory Line in the transportation of trame by steam vessels from Gai- 
veston to New York ; that the complainant's own line began busi- 
ness on the 15th of July, 1897, or seven months, less three days, be- 
fore the exhibition of its bill. The custom and usage that ob- 
tained with référence to this interstate and foreign traffle, if any 
existed and was observed by the défendant carriers before July 15, 
1897, was necessarily restricted to receiving and delivering freight 
from and to the Mallory Line (as they are continuing to do), and not 
of delivering or receiving to or from other lines, or to or from ail 
lines, because none other thân the Mallory Line theretofore existed. 
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ït can hardly be claimed that tîié usage which bas obtained with 
the domplainantV lin£ has acqiïired the force of local custom. 
Where a ; local cùstom doés ' ëîfl'ât in référence to matters about 
which parties contract, and thëy'i'efei'éxpressly to the custom of the 
port or place, or inake no express référence to it, such custom will 
be considered iû çonstruing suèb; Contracta. But it is beyond the 
power of a loeal custom to compël parties to contract, or to impose 
its ternis on their dealings, against thèir expressed will, or against 
the duly-expressed will ôf either of them. 

Counsel for appellee also cité articles 4536, 4537, and 4539 of the 
Eevised Statutes of Texas of 1895. It is shown by the bill that ail 
the trafflc which the complainant is engagea in handling is inter- 
state or foreign commerce. Such commerce is subject to exclusive 
régulation by the national government. This power to regulate 
such commerce is vested in congress, and is not a dormant power, 
but has been put into full exercise by the act of February 4, 1887. 
Hence the articles of the Texas statutes cited can hâve no applica- 
tion to such commerce as that which the complainant is engagea in 
conducting. There is nothing in the language of the Texas stat- 
ute that indicates a purpose upon the part of the législature that 
the articles quoted should apply to interstate or foreign commerce. 

The appellee contends that the défendant railway companies en- 
tered into such a combination, conspiracy, and agreement as is pro- 
hibited by the act to protect trade and commerce against unlawful 
monopoly, approved July 2, 1890, for the purpose and with the 
intention of monopolizing the trafflc of interstate commerce be- 
tween New, York and Galveston, in restraint of such commerce, and 
for the purpose of preventing complainant from carrying on its 
business of comînon carrier in such trafflc. Counsel cite sections 
1, 2, 4, and 7 of the act named. Sections 1 and 2 are strictly pénal. 
So far as section 4 confers any new jurisdiction upon the circuit 
courts ôf the United States to prèvent and restrain violations of this 
act, such new jurisdiction, if any is conferred, appears to be limited 
in its exercise to suits on behalf of the government instituted by 
the district attorneys of the TJnitëd States in their respective dis- 
tricts, and under the direction of the attôrney gênerai. Blindell 
v. Hagan, 54 Féd. 40; Hagan V. Blindell, 13 U. S. App. 354, 6 C. G. 
A. 86, 56 Fed. 696. Section 7 provides that any përson who shall 
be injured in his business or property by any other person or cor- 
poration by reason of anything forbidden or declàrëd to be unlaw- 
ful by the act may sue therefor in any circuit court of the United 
States in the district in which the défendant résides or is to be 
found, without respect to the amount in controversy, and shall re- 
cover threefold the damages by him sustained, and the costs of 
suit, including a reasonable attorney's fee. In the case of Blindell 
v. Hagan, supra, it was said by the learned judge of the circuit court 
that this act makes ail combinations in restraint of trade or com- 
merce unlawful, and punishes them by fine or imprisonment, and 
authorizes suits at law for triple damages for its violation. But it 
gives no new right to bring a suit in equity, and a carefûl study of 
the act leads to the conclusion that suits in equity or injunction 
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suits by other than the government of the United States are not 
authorized by it. However, as the citizenship of the parties was 
such that the United States court had jurisdiction, the learned 
judge retained the case, and awarded the preliminary injunction 
prayed for, because the nature of the alleged injury was such that 
it would be difficult to establish in a suit at law the damage to the 
plaintiff, and because to entertain it would prevent a multiplicity 
of suits. In the same case on appeal this court said: 

"We concur in the conclusion reached by the learned judge who decided the 
case below, as expressed in his opinion, and which is made a part of the record, 
that the jurisdiction is maintainable on gênerai principles of équitable juris- 
diction, and a careful examination of the case satisftes us that under ail the 
facts before it there was no error in the court awarding a preliminary injunc- 
tion." 

In U. S. v. Debs, 64 Ped. 724, the circuit court, to sustain its juris- 
diction, relied mainly on the act of July 2, 1890. When the case 
came in review before the suprême court in Ee Debs, 158 U. S. 
564, 15 Sup. Ct. 900, that court entered into no examination of the 
act of July 2, 1890, preferring to rest its judgment on the broader 
ground of the gênerai jurisdiction of a court of equity to prevent 
injury in such cases. The suprême court was careful to observe 
that it must not be understood from its putting its judgment on 
the broader ground that it dissented from the conclusion of the 
circuit court in référence to the scope of the act. The provisions of 
the act in question apply to railroads, and render illégal ail agreements 
made by them which are in restraint of trade or commerce. U. S. v. 
Association, 166 U. S. 290, 17 Sup. Ct. 540. We do not doubt the gên- 
erai jurisdiction of the circuit court as a court of equity to afford 
préventive relief in a proper case against threatened injury about 
to resuit to an individual from any unlawful agreement, combina- 
tion, or conspiracy in restraint of trade. Does the complainant 
présent a proper case for affording such préventive relief? It asks 
for a preliminary injunction restraining the respondents from inter- 
fering with its business as it has been heretofore and is now being 
carried on between the respondents and the complainant in manner 
and means in the bill alleged, and restraining them from discrim- 
inating against the complainant in making and granting through 
rates, and restraining them from carrying out the agreement be- 
tween them and others in so far as it affects the complainant, com- 
manding them to afford to complainant the same facilities, and ac- 
cept freight under the same conditions, as by them extended and 
granted to the other Connecting steamship Unes, etc. Although 
the language "restraining them" is used in this prayer, it is mani- 
fest from the nature of the case and ail the allégations in the bill 
that the preliminary injunction sought for and obtained by the 
appellee is wholly mandatory in its nature and effect. The bill 
does not claim that the complainant has any contract arrangement 
with the défendant railroad carriers which those carriers are about 
to breach. It does not charge that the carriers are obstructing 
the complainant's traffle in any particular by violence or other af-. 
firmative action so as in any way to hinder the prompt, safe, and 
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convenient interehange of trame between its line and the respond- 
ents' lines, or to hinder the prompt dispatch thereof to its respective 
destination, at the reasonable rates therefor, which the respondents 
demand and receive from ail persons not connected with them by 
their contract arrangement for through routing, billing, and rating. 
It theref ore is manifest that the circuit court has no power to grant 
the relief asked, unless it has power to command that the respond- 
ents shall contract with the complainant for such through routing, 
billing, and rating; and, not only so, but shall contract with the 
complainant therefor on the same terms that they hâve contracted 
with the Mallory Line. AH the reasons which hâve prevailed with 
congress to withhold this power from the interstate commerce com- 
mission, and many additional reasons with strongest force, forbid 
that the numerous circuit courts should, in advance of législative 
action, take jurisdiction, and by mandatory injunction compel such 
through routing, billing, and rating. 

We conclude that the seyeral arrangements effected between the 
Mallory Line and the défendant railway companies are not violative 
of the common law; that the case attempted to be made in the ap- 
pellee's bill of complaint in the circuit court cannot be maintained 
under the interstate commerce act; that the statutes of Texas re- 
lied upon do not and cannot apply to interstate commerce; and that 
the bill does not présent such a case as the circuit court has juris- 
diction to relieve by mandatory injunction, either under the anti- 
trust act or under its gênerai jurisdiction as a court of equity. 
From thèse conclusions it résulte that the decree of the circuit court 
must be reversed. It is therefore ordèred that the order of the cir- 
cuit court granting an injunction pendenté lite be, and the same is 
hereby, reversed, and the injunction dissolved, and this cause is 
remanded, with instructions to thereinafter proceed in accordance 
with the views expressed in this opinion, and as equity may require. 
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(Circuit Court of Appeala, Sixth Circuit. April 5, 1898.) 

No. 548. 

1. Raii/roads— Négligence— Thbowing Mail Pouch fkom Movwg Tkatn. 
Where it is the practice of the post-office employés to tlirow mail pouches 
from moving trains onto passenger station platforms, so as to endanger 
passengers, it is the duty of the railroad company to notify passengers of 
the danger, and take such further steps as may be necessary to prevent the 
continuance of the practice; but this duty does not arise until the railroad 
company has had notice of such practice, either express, or implied from Its 
long continuance. " 

S. Appeal — Pakt op Record Lost. 

Where, by reason of the accidentai destruction of part of the record, It is 
uncertain on the appeal what action had been taken on a demurrer, and 
whether the défendant ever flled any plea, but it appears that the parties 
proceeded to trial on the mërits without objection, the appellate court will 
assume that the demurrer was waived, and proceed on the assumption that 
the case was tried on the gênerai issue, where the conduct of the parties 
is such as to render that course , necessary in order to do justice between 
them. 
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In Error to the Circuit Court of the United States for the Southern 
Division of the Eastern District of Tennessee. 

Léon Joroulmon, for plaintiff in error. 
Wï H. Payne, for défendant in error. 

Before TAPT and LURTON, Circuit Judges, and SEVERENS, Dis- 
trict Judge. 

SEVERENS, District Judge. This was an action brought by G. W. 
Rhodes, the défendant iû error, against the Southern Railway Company, 
the plaintiff in error, to recover damages for personal injuries sus- 
tained by him through the alleged négligence of the railway company. 
The déclaration alleged, in substance, that the plaintiff, on or about 
the 24th day of November, 1895, had purchased a ticket of the defend- 
ant's agent at Sherman Heights, in Hamilton county, Tenn., for 
passage to Charleston, a station on the defendant's road in the same 
state, and was in the dépôt at Sherman Heights, awaiting the arrivai 
of his train; that he was notified by the ticket agent that the train 
would be due in a short time ; that while so waiting he heard a train 
approaching, which he supposed was the one by which he intended 
to take passage, but was in fact one running in the opposite direction, 
and went out of the station, upon the platform in front, for the purpose 
of getting on board; that directly after he passed out of the door 
upon the platform, and while standing upon the platform, the train 
which he had heard (a passenger train upon the defendant's road) 
approached and passed said station, running at a rapid rate of speed, 
from which a mail pouch, containing mail, was thrown, and struck the 
plaintiff with great Violence, knocking him down, and rendering him 
insensible for a considérable time, cutting and bruising his body and 
injuring his spine, in conséquence of which he was for a long time 
disabledfrom doing any kind of work, and hâs been obligea to ëxpend 
considérable money for médical attention, nursing, etc. The déclara- 
tion further alleged that it had been the custom and rule at that station, 
long prior to the injury received by him, for the mail pouch to be 
thrown from the defendant's train at the point where it was thrown 
on that occasion, and that the défendant and its officers had notice of 
this custom ; but that, notwithstanding such notice, the défendant had 
given no notice to the plaintiff of such custom, or of the danger of 
injury therefrom, and had not posted any notice thereof at that station 
or elsewhere, and also alleged that the plaintiff had no knowledge of 
such practice. The case was originally brought in the state circuit 
court for Hamilton county, Tenn. The case was removed, on pétition 
of the défendant below, into the circuit court of the United States 
for the Southern division of the Eastern district of Tennessee, where 
the défendant flled a demurrer to the plaintiff s déclaration, upon sev- 
eral grounds, the ûrst and second of which are as follows : 

"(1) Said déclaration does not show any cause of action against défendant. 
(2) Said déclaration shows that the injuries complained of were caused by the 
act of the mail clerk, and not by the act of the défendant, or any servant or 
agent of the défendant." 

Nothing appears in the record to show what the action of the court 
was upon this demurrer, or that any plea was ever flled by the défend- 
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ant; bat the case was tried in April, 1897, before the court and a 
jury. A part of the files and record was destroyëd by fire, and the 
parties undertook to supply the loss by copies stipulated to be filed 
in lieu of the originals. No question was raised during the progress 
of; the trial in respect of the pleadings, and it appears to hâve been 
assumed that the case was being tried upon an issue presented by a 
déniai of the matters alleged in the déclaration. The jury returned 
a verdict for the plaintiff for $2,200. The défendant moved for a 
new triai, which was denied upon the condition that the plaintiff remit 
from the verdict the suru of |800, which was done,,and thereupon judg- 
ment was entered for the sum of $1,400. The défendant reserved cer- 
tain exceptions to the rulings of the court during the progress of the 
trial, a,nd brings the case hère for review upon a bill of exceptions. 

We hâve found some embarrassment in dealing with the case, on 
account of the uncertainty of tb.e condition of the pleadings at the 
time of the trial in the court below; but having regard to the circum- 
stance of the accidentai destruction of part of the record, from which 
it may be inferred that the record at one time may hâve been more 
complète than the copies supplied show it to hâve been, and the évident 
fact that the parties intended to bridge any chasm in the pleadings 
by proçeeding to trial of the merits upon a gênerai déniai of the decla- 
ration,-tapd no error is now assigned in respect to that feature of the 
case,— we think it right to treat the case upon the assumption that it 
was tried upon the gênerai issue. The presumption which arises from 
the fact that the parties went to trial without a détermination upon 
the demurrer is that the demurrer was waived. Basey v. Gallagher, 
20 Wall. 670. And the lack of a pleading may be disregarded, or 
its previous existence and loss may be presumed, according to the cir- 
cumstances, where the conduct of the parties has been such as to render 
that course necessary, in the appellate court, in order to do justice 
between them. The Georgia, 7 Wall. 32; Fretz v. Stover, 22 Wall. 
198; Boogher v. Insurance Co., 103 U. S. 90. Upon the facts which 
the évidence tended to prove (that is to say, that the plaintiff had pur- 
chased his ticket, and was at the station, awaiting the arrivai of his 
train, expected shortly to arrive), there could be no doubt that.he was 
entitled to the rights of a passenger; and if, without négligence or 
carelessness, he went out upon the platform for the purpose of taking 
what he supposed was the train by which he was to travel, the railroad 
company was bound to take ail due précaution to protect him from in- 
jury. Shear. & R. Neg. (2d Ed.) § 262. We do not understand that 
the company disputes this gênerai proposition. 

The assignments of error which are discussed in the briefs of coun- 
sel, and were argued at the bar, are thèse: 

"(3) The court erred in refusing the request to direct a verdict for the défendant 
below. (4) The court erred in charging the jury that there was some proof 
tending to show that it was fréquent or customary to discharge the mail in such 
a way and at such places as that passengers, beirig lawfully on the platform, 
would be hurt." 

The fourth assignment appears to be a spécification of a particular 
ground or reason advanced in support of the third. With respect to 
the proof referred to by the fourth assignment of errors, it appears 
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from the bïll of exceptions that there was proof nndoubtedly sufficient 
that the plaintiff received an injury substantially such as is described 
in the déclaration, and at the place and under the circumstances stated 
in the déclaration, unless it be with référence to the particular subject 
to which the challenge of the défendant in the court below was directed ; 
that is to say, whether there was sufficient proof to justify the submis- 
sion to the jury of the question as to whether it was fréquent or cus- 
tomary to discharge the mail upon the platform in such a way and at 
such places as that passengers, being lawf ully on the platform, would 
be hurt. It appears that the mail pouch, at the time of the accident, 
and prior thereto, was thrown off by an employé of the post-office 
department of the United States, who was working under rules and 
régulations, one of which was as f ollows : 

"Under no circumstanœs shall the mail be thrown on the station platform from 
the train in motion, except by spécial instruction of the division superintendent. 
The utmost care should be taken in the deliveries to avoid injuries to persons 
or property." 

And it was proven that there was no instruction from the division 
superintendent modifying tbis rule. The railroad company had no 
direct control over the matter; the carriage of the mail being under 
contract with the United States, and subject to the control of the 
government officiais and employés in respect to the manner of deliver- 
ing the mail pouch from the. train. However, the duty to its passen- 
gers remained with the railroad company. if there was a dangerous 
practice of the kind alleged, and the company had notice of it, to take 
such steps as were necessary and appropriate to inform the department 
of any breach of its contract, and the violation of the department's 
rules which resulted in danger to passengers, and to take such further 
steps as were necessary to prevent the continuance of the practice. 
It is true that such a duty is not expressly charged in the déclaration, 
and is only to be implied from the facts therein alleged; but no 
question upon that point, or in respect to any variance from the décla- 
ration, was raised in the court below, or is raised by the assignment of 
errors hère. If the practice existed, and was not stopped, it was the 
duty of the railroad company, on getting notice of it, to give warning of 
the danger to its passengers. 

We corne now to the subject upon which the contest was made in 
the court below, and is now involved by the assignment of errors. The 
mail grab was a structure designed for the purpose of taking in the 
mail pouch when trains passed the station without stopping, and had 
no relation to the delivery of the mail which was destined for that 
place. The delivery might be made at any convenient point where 
it would not be attended with danger to passengers or others who 
might lawfully be there. In order to affect the railway company with 
the charge of négligence, it was necessary to prove that the company 
had notice of a practice of the postal employés to throw off the mail 
pouch at a place where it was dangerous. This notice might be ex- 
press, or it might be implied from a long continuance of such practice. 
There was no proof of express notice. The plaintiff attempted to 
prove that it had been so long customary to throw off the mail so near 
to the dépôt as to endanger passengers that the railway company ought 
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te'Éavé' had kribwledge ofit. For this purpose hë'càllëd twb wït- 
nWses, onë of whom was B. M. Lawson, who testifled that helived 
for stevePal years àt Shermàn Heights, not far from the dépôt where 
Rhodes received his injury ; that he had been at the dëpot, and noticed 
the throwing off of the mails at that station, and that it was custoniary 
for thé trains to run by and throw off the mails thëre; that he used 
to go over there some evenings, and watch the dépôt, at times when 
the operator had gone to supper, and when trains had passed he had 
sometime» noticed the delivery of the mail by throwing it off; that he 
had seen it thïown off sevèral times, and had noticed the occurrence 
ever sincé he had been there, which was abolit eight years; that "some- 
times they : thrëw it off at thë regular place (at the mail grab), and 
sometimes they threw it off between the mail grab and the dépôt. 
They did not atoeays throw it off at the mail grab." He further tes- 
tifled that he did not observe any notice posted at thé dépôt, giving 
warning to përsons to look out for the mail sacks or anything else 
thrown from the train. Anpther witness produced by him was S. C, 
Lawson, wlïo' testifled that hé had lived at Sherman Heights for seven 
years; that hë Imëw sonlething about how mail was delivered from 
the trains; th'atit was thrown on* ail the way from the mail grab down 
tô the dépôt; and ; below' the dépôt; that he saw this frequently; that 
hë had seén It thrown off in the sitting-foom door, but did not know 
how ldhg'bëïore; that "he had seen it thrown off, a ;dozen times be- 
tween the -depOt and thë mail grab"; that he never ôbserved any notice 
posted there, givîng warning abOut the mail sacks being thrown off; 
that there Wàsndne; he had been arouhd thère very often, and was at 
the dépôt âlmost every day when that train 1 came in, and saw the mail 
thrown off; âhd that that was the étistom of delivermg thë mails. 
This was ail the évidence produced in support of thë plaintiff's aver- 
ment that thë custcim of dëlivëring the màiï in a dangereux way had 
éMstëd, and for ëo'longa tiihe that the râilwây ebmpahy ought to hâve 
kriowh "it, 1 bëfôre the time : of the accident. Thé testimony of B. il. 
lâwSô'h Was;' îii : substance, that he hàtf on several occasions seen thé 
maïFpouch thrown off between the mail grab and the dépôt. But 
Ihërëwas nothihg 1 in his testimony tending to show that this was im- 
proper, or attended with danger to any onë; Thë testimony of S.C. 
EâWson'is : ratnër^'mdré l .'to ! thç point. '. But he falls 1 ta'state when the 
àcts of'wMch'lië speaks occiirred.' It faas incumbent on the plaintiff 
to khow tirât they had OccWrrëd sufficïeWrly long 1 tefdrë the accident 
io Support the ! prêsumption that the ! tajjwà^ > compâny had knowledge 
of it, "•' Itcoiild ûot bë'fàirly mfërrëd'ffôm'thè testimony of this witness 
that there had been 1 such a succession 1 ç>f such acts as vifere dangeirous 
to ! ,pas^éngerSas'Cduld bë said to makë'if customary, and for a period 
Sufficiently lbng* : ta charge l thë défendant r %jth notice.' He speaks of 
àti Mèàiea'siôn wnëh he s'àw' "the mail pouch mrOwn ihtdthë door; but 
whéh' r it WaS, fiè'does not'&tâte. Hedôes : ùot staté wheïë between the 
mairê'ra&ah^'thé dépôt' he had sëën : thë mail thrown off, and for aught 
tnathë r says; Wifh tKë Sihglé exception of the occasion when he says 
he saw thë maii i pouch thrown ihto thë door of the dépôt, he does not 
state/nor iëit otherwisë siibwn, thât the localities wheré the mail fell 
were such as wé're usëd by passëngërs. We think this évidence was 
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not sufficient to justify a finding that a custom of throwing off the 
mail at that station at a place where it was dangerous to passengers 
had existed for a period sufflciently long prior to the accident as that 
the défendant was chargeable with notice of it. The court was re- 
quested by the counsel to instruct the jury to find a verdict for the 
défendant. For the error in refusing to give this instruction, the 
judgment must be reversed, with costs, and a new trial awarded. 
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UNDERWOOD v. GREEN. 

(Circuit Court of Appeals, Eighth Circuit. March 21, 1898.) 

Nos. 1,000, 1,028. 

1. Abatement— Plea of Lis Pendens. 

In a court of cbancery, where the raies of equity possess such flexibility 
as to permit the court to proceed, ex sequo et bono, to préserve the rights of 
the parties under certain contingencies, it will not, upcn the plea pf lis 
pendens, dismiss the suit in the fédéral court, but will simply postpone the 
hearing until the détermination of the suit in the state court. 

2. Samb. 

A plea setting up the pendency of an earlier action between the same par- 
ties in a state court, and alleging that the question of liability of défendant 
to plaintiff by reason of the matters alleged in the complaint, and thé extent 
thereof, are in issue in said cause, but not stating whether the suit 1s one 
at law or in equity, whether the relief sought is the same, nor what is the 
state of the pleadings, is détective in substance, and bad, 
8. SaMe. 

As a plea of lis pendens is wholly technical, does not go to the merits of the 

cause, and is intended to stay the hand of justice in a court having jurisdic- 

tion over the parties and the subject-matter, the party interposing such a 

plea must bring himself within the strictest rules of correct pleading. 

4 Pleading— Lis Pendens — Demukher — Leave to Plead Over — Colorado. 

Code Civ. Proc. Colo. § 55, makes the pendency of another suit a ground 
of demurrer, when the fact appears in the pétition; and section 59 pro- 
vides that, if the fact does not so appear, it may be raised by answer. Id. 
§ 4, p. T3 (Sess. Laws 1889), provides that "when a demurrer is decided the 
court * * * may proceed to final judgment thereon in favor of the suc- 
cessful party unless the unsuccessful party shall plead over or amend on 
such terms as shall be just, and the court or judge may fix the time for 
pleading over and filing the amended pleadings, and if the same be not ffled 
within the time so fixed, judgment by default may be entered as in other 
cases." Eeld, that the court, on sustaining a demurrer, is only authorized 
to proceed to final judgment thereon when the unsuccessful party déclines or 
fails to plead over. 

5. APPEAL AND ERROR — COUNTERCLAIM. 

Where a dismissal of the original pétition does not carry with it the coun- 
terclaim, the cross complainant, on failure ôf the other party to plead to his 
counterclaim, should ask for judgment as for want of an answer, and the 
court may refuse to order the cross défendant "to plead to his counterclaim." 

6. Same. 

A writ of error is not the appropriate remedy where a court refuses to 
proceed to hear and détermine a cause, and therefore does not lie from a re- 
fusai of the court to order a cross défendant to, plead to a counterclaim. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 
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Clinton Eeed (Willard Teller, on brief), for Willard R Green. 
D. V. Burns (Charles H. Toll, on brief), for Frank L. Underwood. 

Before SANBOEN and THAYEE, Circuit Judges, and PHILIPS, 
District Judge. 

PHILIPS, District Judge. The plaintiff in error in case No. 1,000 
brought suit against the défendant in error to recover the sum of 
$22,500, with interest; representing the value of 450 shares of the 
capital stock of the Kansas City & Independence Eapid-Transit 
Eailway Company, alleged to hâve been delivered and sold by the 
plaintiff in error to the défendant in error. To this pétition the de- 
fendant below made answer, tendering the gênerai issue in the first 
count, and in the second count pleading the pendency of another 
suit, as follows: 

"For a second défense, the défendant says that In a certain civil action, in 
which the plaintiff above named ls plaintiff and this défendant is défendant, 
commenced in the district court of Arapahoe county, In the state of Colorado, 
long prior to the Institution of this action, and now pendlng and undetermined 
in said court, the questions of the liability of this défendant to the plaintiff by 
reason of the matters alleged in the complaint, and the estent of snch liability, 
are, and long prior to the commencement of this action were, in issue in said 
cause in said district court; that the issues joined therein are material issues in 
said cause; that said district court ls a court of gênerai Jurisdiction, and has, 
and since long p'rior to the commencement of this action has had, full and com- 
plète jurisdiction in said cause therein pending, over the parties hereto, and of 
the questions of thè liability of this défendant by reason of the matters alleged 
In the complaint herein, and the estent of any such liability." 

The answer then set up a counterclaim in favor of the défendant 
against the plaintiff. The plaintiff demurred to the second défense 
for the reasons following: 

"That the matter alleged in said second défense does not state facts sufflcient 
to abate the suit, or that are any défense to the action. (2) Because the said 
answer does not sufficiently describe or state what the matters in said cause are. 
(3) Because it does not appear that the matters in issue in this case are the only 
matters in, issue in the former suit, or that ail the matters in this cause are at 
issue in the former suit. (4) Because it is not stated in said second défense that 
the former suit is between the same parties as the présent suit, or who the par- 
ties to the said former suit are. (5) Because the said second défense, as the 
same ls pleaded, is , uncertain and insufficient. (6) Because the same is not 
sworn to." 

The court took this demurrer under advisement, and afterwards 
overruled it and dismissed the suit, without more, At the time the 
court took this action, neither of the counsel for the respective 
parties was in court. The knowledge of this action by the court 
coming to plaintiff's counsel, he notifled défendant' s counsel that he 
would move the court to vacatethe order and judgment entered in 
said cause, and for permission to reply to the défense pleaded in the 
answer. Accordingly, on the next day plaintiff flled such motion in 
court; and, counsel for both parties appearing, the court heard said 
motion, and bvèrruled it, ànd refused to permit plaintiff to reply to 
the answer. Sikteen days thereafter the bill of exceptions recites 
that the "défendant moved the court for an order réquiring the 
plaintiff to plead to his counterclaim herein within a time to be 
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fixedby the court, which, motion the court denied, holding that the 
counterclaim followed the cause made by the cornplaint, and had 
been dismissed from this court, to which ruling the défendant at the 
time excepted." Both parties sued out writs of error to reverse 
the action of the court, and the two cases are submitted together. 

No rule of practice is better settled than that in an action at law, 
in personam, pending in the United States court, the plea of lis 
pendens between the same parties in a suit brought in the state 
court is no bar to the prosecution of the action in the United States 
court. Crescent Gity Live-Stock Landing & Slaughter-House Co. v. 
Butchers' Union Live-Stock Landing & Slaughter-House Co., 12 Fed. 
225; Stanton v. Embrey, 93 U. S. 554; Insurance Co. v. Brune, 96 
U. S. 588; Gordon v. Gilfoil, 99 U. S. 178; Briggs v. Stroud, 58 Fed. 
720; Holton v. Gwynn, 76 Fed. 97; Story, Eq. PL 741; Fost. Fed. 
Prac. § 129. This court has, in an equity proceeding, held that 
where there was pending in a state court, between the same parties, 
a proceeding in equity involving the same matters, such as the pos- 
session of spécifie real or personal property, or to quiet the title to real 
estate, in which it might become necessary to appoint a receiver 
pendente lite, or in which it might become necessary to grant an 
injunction, or to take some other preservative auxiliary action, the 
court which first acquires jurisdiction of the parties and the subject- 
matter ought to be permitted to proceed to final judgment. But 
even in a court of chancery, where the rules of equity possess such 
flexibility as to permit the court to proceed, ex aequo et bono, with 
large discrétion, to préserve the rights of the parties, it will not, 
ùpon the plea of lis pendens, dismiss the suit in the fédéral court, 
but will simply postpone the hearing thereof until after the déter- 
mination of the suit in the state court. Merritt v. Barge Co., 49 
U. S. App. 85, 24 C. C. A. 530, and 79 Fed. 228; Zimmerman v. So 
Relie, 49 U. S. App. 387, 25 C. C. A. 518, and 80 Fed. 417. The rea- 
son of the rule at law is very elaborately discussed in Hatch v. Spof- 
ford, 22 Conn. 485. The plea theref ore was bad in law. It was, 
moreover, defective in substance. Story, in his work on Equity 
Pleading (section 736 et seq.), says this plea is analogous to the plea 
at common law; that it should set forth with certainty the commence- 
ment of the former suit, its gênerai nature and character, its object, 
and the relief prayed. "The plea should aver, and so the facts should 
be, that the second suit is for the same subject-matter as the first. 
And therefore a plea which did not expressly aver this, although it 
stated matter tending to show it, was considered as bad in point of 
form. It should state that the same issues are joined in the former 
suit as in the suit now before the court, and that the subject-matter 
is the same, and that the proceedings in the former suit were taken for 
the same purpose. The plea should also aver that there hâve been pro- 
ceedings in the suit, such as an appearance, or process requiring ap- 
pearance, at least." Instead of the plea in this case containing sub- 
stantially thèse requisites, in the form of direct allégations, it pleads 
the facts inferentially, and states conclusions rather than facts. It 
does not state whether the suit in the etate court is one at law or in 
«qujty. It does; not state whether the relief sought is the same as in 
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this action, nor what is tlie state of fhe pleaijings therein. It simply 
states that the plaintiff, compiënced an. action in the district court of 
Arapahoe county, in the stàte of Colorado, priortothe institution of 
this suit, which is pending, and that the questions of liability of this 
défendant to the plaintiff by reason of the matters alleged in the com- 
plaint, and the extent thèreôf, are in issue in said cause. For aught 
that appears in thèse averments, the suit pending in the state court 
may hâve been a Mil in' equ.ity, involving other issues and demanding 
other relief; and, if so, the plea was bad. Id. § 742; Hatch v. Spof- 
ford, 22 Conn. 490, 491; Blanchard v. Stone, 16 Vt. 234. As such a 
plea is wholly technical, and does not go to the merits bf the cause, and 
is intended to stay the hand of justice in a court having jurisdiction 
over the parties and the subject-jnatter, it is but right and just that 
the party interposing such a pl'ea .should bring .himself within the 
strict est rules of correct pleadlng. Thompson v. Lyon, 14 Cal. 39; 2 
Estee, PI. & Prac. § 3183. The défendant in error takes shelter under 
section 1011, Kev. St. U. S., whichréads as follows: 

"There shall be no reversai in the suprême;. court or in a circuit court upon 
a writ of error for error in rûling any plea in abatement other than a plea to the 
jurisdiction of the court." . f 

This provision first appeàred in the judiciary act of 1789. 1 Stat. 
85. It has accordingly been held by the suprême court that the plea 
in question is in the nature of a plea 'in abatement, and therefore the 
error of the court in ruling thereon is not reviewable on writ of error. 
Piquignot v. Raïlroad Co., 16 How. 104; Stephens v. Bank, 111 TJ. S. 
197, 4 Sup. Ct. 336, 337. In the event of further proceedings in this 
case, the plaintiff may safely rely upon the disposition of thë circuit 
court to correct its own error in this respect. 

The action of the court in proceèding to final judgment,, and 
refusing to permit the plaintiff to plead over to the answer, is review= 
able on writ of error. At ctfmmon làw the rule of practice was that, 
upon an issue of law arising on dilatory plea, the judgment, if for 
the plaintiff, wâs that the défendant answer over; and such judg- 
ment was designated as a "judgment of respondeat ouster." Not being 
a final judgment, the proceedings were resumed. Steph. PI. 115; 
Bliss, Code PI. § 303; Lambert v. Lagow, 1 Blackf. 388. "The judg- 
ment for the défendant on a plea in abatement, whether it be on 
an issue of fact or law, is that the writ be quashed, or, if temporary 
disability or privilège be pleâdéd- that the plaint reniain without day 
until," etc. 1 Chit. PI. 466. But the rule of practice in this respect 
is now regulated by code in the state of Colorado, as in many of the 
other states, which rule the fédéral court, sitting in the code states, fol- 
io ws, since the adoption of section 914, Bev. St. U. S. 1878. Under 
codes like that of Colorado, thëre is but one answer, in which the de- 
fendant may set up ail the défenses he has, whether they be suefa as at 
.sommon law were denominated pleas in abatement, or to the merits. 
Hé may not ohly conjoin in the answer matters in abatement with 
\hosétô the merits, but where hè relies upon both characters of dé- 
pense he should so unité them. Code Civ. Proc. Colo. § 53; Bliss, 
Oode PI. § 343; 2 Estee, PL & Prac. §§ 3170-3183; Little v. Harring- 
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ton, 71 Mo. 390; Cohn v. Lehman, 93 Mo. 582, 6, S. W. 267. Code Civ. 
Proc. Golo. §§ 55, 59, clâssifies the pendency of another like suit be- 
tween the parties among défenses. The first-named section mafces 
this fact the ground of demurrer, — meanirig, of course, where the 
fact appears on the face of the pétition, — while said section 59 pro- 
vides that, if such fact does not appear on the face of the pétition, it 
may be raised by answer. Section 65 of the Code provides that, 
when the answer contains new matter constituting a défense, the 
plaintiff may reply or demur to the same for insufficiency, and may 
also demur to one or more of the défenses set up in the answer. Sec- 
tion 77 déclares that: 

"When the demurrer to the complaint ls overruled and no answer flled, the 
court may, upon terras, allow the answer to be flled. If the demurrer to the 
answer be overruled and there be no replieation then flled, the court may, upon 
terms, allow a replieation to be flled." 

This section as it appeared in the statute of 1883 was amended in 
1889 as follows: 

"When a demurrer is decided, elther In terra tirae or vacation, the court or 
judge shall immediately cause the décision thereof to be entered in the record and 
may proeeed to final judgment thereon in favor of the successful party, unless 
the unsuccessful party shall plead over or amend upon such terms as shall be 
just, and the court or judge may flx the time for pleading over and flling the 
amended pleadings, and if the same be not flled within the time so flxed, judg- 
ment by default may be entered as in other cases." Code Civ. Proc. Colo. p. 73, 
§ A (Sess. Laws 18S9). 

Under this amendment, in force at the time of the proceedings herein 
in the court below, the court on sustaining a demurrer is only author- 
ized to proeeed to final judgment thereon in favor of the demurrant 
when the unsuccessful party déclines or fails to plead over. The clear 
import of the term "unless" is a limitation of the duty or the right of 
the court to proeeed to final judgment when the unsuccessful party 
shall make timely offer to plead over, as was done in this case. To 
such an offer, to take issue by reply to the new matter by way of dé- 
fense pleaded in the answer, the only condition the court çan impose 
is "such terms as shall be just." The power of the court to pjeescribe 
"terms" is neither arbitrary nor absolute, for the terms imposed must 
be such; as are "just." This. clear meaning of the statute renders inap- 
plicable the ruling of the suprême court of Califqrnia in Thornton v. 
Borland, 12 Cal. 438. In the first place the défendant there had 
trifled with the administration of justice by interposing a demurrer to 
a pétition so palpably unobjectionable in its statement of the cause of 
action as to sai;isfy the court that the défendant sought only to delay 
the hearing of the case. The court held that as under the California 
Code t;he allowance of a plea over after a demurrer to the merits rested 
in the discrétion of the court, under like circumstances which char- 
acterized the conduct of the défendant therein, it was not an abuse of 
discrétion to refuse leave to plead further, in the absence of a satis- 
factory showing that the défendant had "a substantial défense on the 
merits of the action." The language of the Colorado practice act, then in 
force, was, "the court may> upon such terms as shall be just and upon 
payment of costs, allow the défendant to file, an answer," which was 
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substaiitîally the same as fhe Colorado statute prior to the amendment 
of 1889. The case under considération is iikewise distinguishable 
froïu that of Florence Oil & Eeflning Co. v. Interstate Nat. Bank, 40 U. 
S. App. 444, 22 C. C. A. 604, and 76 Fed. 888. In that case the défend- 
antes conduct clearly indicated apurpose to trifle with the court, and 
to delay the case. In the flrst place, he interposed an objection to the 
affidavit to the pétition, which 5 was without merit. When this was 
overruled, he filed a demurrer to the pétition, which was a simple 
action in the usual form on a promissory note. The demurrer was 
filed out of time, and, when it was overruled, the party, being in de- 
fault with his answer, had to dépend upon the indulgence of the court 
for leave to plead further out of time. , , In such case it was held that 
the discrétion of the court in refusing to permit an answer in the ab- 
sence of disclosing a meritorious défense was properly exercised. In 
the case at bar the demurrer was not frivolous, but, as we hâve shown, 
was well taken. Nor does the existing Code of Colorado authorize a 
judgment on the demurrer where the unsuccessful party mates a 
timely offer to reply, and has not refused to comply with the terms im- 
posée by the court. The plàintiff certainly has the right to be heard 
upon the question of fact as to whether such action is pending in 
another jurisdiction, and to havei the final judgment of the court as 
to whether the défense is establishea' with that certainty and exact- 
ness which the law demands, and what is the légal effect of such fact 
whèn established on the right of the plàintiff to prpsecute his action in 
the United States circuit court. It is suggested by défendant in error 
that by requesting leave to plead over the plàintiff waived any objec- 
tion to the sufflciency of the answer. It ought to be a sufficient an- 
swer to this suggestion that a party ought not to be visited with the 
conséquences of a plea which the coilft would not permit him to make. 
It is true that, if the plàintiff had pleaded over to the answer, he would 
thereby hâve waived ail objection thereto, except the objection that 
the same did not state facts sufficient to constitute any défense, 
"which objection may be raised at any time." Code Civ. Proc. § 60; 
2 Estee, PI. & Prac. § 3170; MacDougall v. Maguire, 35 Cal. 274. The 
court therefore erred in refusing leave to plàintiff to file reply, and in 
entering judgment on the demurrer. 

The only remaining question for détermination arises on the writ 
of error sued out by the défendant below. This is predicated on the 
action of the court, as now claimed by plàintiff on this writ of error, in 
refusing to proceed to the hearing of the counterclaim set up in the 
answer. His counsel misconceives the state of the record. Ail that 
the record discloses respecting this error is found in the recitation of 
the bill of exceptions set out in the foregoing statement of facts. The 
motion mentioned therein does not appear in the bill of exceptions. It 
is only recited in the bill of exceptions that the court refused to make 
"an order requiring the plàintiff to plead to his [defendant's] counter- 
claim herein within a time to be fixed by the court." If, as counsel 
contends, the dismissal of the pétition did not carry with it the counter- 
claim, but left it pending as an independent cause of action, it was 
certainly an unprecedented proceeding on the part bf the cross com- 
plainant to demand of the court an order on the cross défendant "to 
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plead to his counterclaim." The practice act prescribes the due course 
of proceeding where a party fails to plead. It is to move for jddgment 
as for want of answer. Therefore the court properly declined to make 
the unwarranted order asked for. No matter what reason the court 
assigned for its refusai, if the refusai was right its action was not 
erroneous. But what is a more conclusive answer to the writ of 
error is, there was no final judgment entered by the court against 
the complainant to be reviewed on writ of error. Toland v. Sprague, 
12 Pet. 331. It was rather the refusai of the court to proceed to judg- 
ment that the writ of error was demanded to correct. A writ of error 
is not the appropriate remedy where a court refuses to proceed to the 
hearing and détermination of a cause. The only final judgment in 
this record is that complained of by plaintiff below, which is as fol- 
lows: 

"Wherefore it is considered by the court that this suit [i. e. the plaintifï's suit] 
be, and the same is hereby, dismissed out of this court, and that the défendant 
do hâve and recover of and from the plaintiff his costs by him in this behalf 
laid out and expended," etc. 

The défendant below did not, and does not, complain of this judg- 
ment. 

The writ of error, therefore, sued out by the défendant below, is dis- 
missed, at his cost, and the judgment of the circuit court is re- 
versed, at the cost of défendant in error, and the cause is remanded for 
further proceeding in conformity with this opinion. 
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(Circuit Court of Appeals, Seventh Circuit. April 21, 1898.) 

No. 465. 

1. MA8TER AND SERVANT — NEGLIGENCE — COMPETENCY OF EMPLOYE. 

Where a cage in which a miner was being lowered into a mine through a 
shaft 360 feet deep escaped control of the engineer by reason of his failure 
to expel the water from the cylinder of the small engine, by which the 
brake and reversing apparatus were operated, and the miner was injured, 
and the past competency and expérience of the engineer were proved by 
satisfactory évidence, this single act of négligence is not such proof of in- 
competency as to make the master liable. 

2. Same— Failure to Obey Statute. 

Failure to provide a light at the bottom of a shaft, as required by the 
Illinois statute, "to insure, as far as possible, the safety of persons getting 
on or off the cage," does not make the master liable for injuries to a servant 
who was being lowered through the sbaft in a cage, where the absence of 
the light neither caused nor affeeted the injury. 
& Same— Depective Brake. 

Where a servant is injured while being lowered into a mine in a cage, and 
the same is caused by the engineer's failure to keep in proper condition the 
cylinders of the engines operating the brake and reversing apparatus, and 
the same would hâve been sufficient except for such neglect, the master is 
not chargeable with failure to supply a sufficient brake and reversing ap- 
paratus. 
4. Same— Négligence of Co-Employe. 

Where a servant is injured through the négligence of the engineer in 
charge of the engine operating the cage in which he is being lowered to a 
mine, such négligence is that of a co-employé, and the master is not liable. 

86 F— 28 
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5,; Sajie— SuBsn?sioiri to Jury. , 

u ^here îne court submits aca^.tpithe jury upon four propositions, only 
ône of which is proper, it is impossible to say on which proposition tbe ver- 
dict was TëtufhédVand it must be réversed. 

In Error to the Circuit Court of thé United States for the Northern 
Division of the Northern District of Illinois. 

Henry S. Eobbins, for pîaintiff in error. 
James D. Springer, for défendant in error. 

Beforè WOODS, JENKINS, and SHOWALTER, Circuit Judges 

WOODS, Circuit Judge. , Alex Pàtting, the défendant in error, re- 
covered judginent against the Spring Valley Coal Compàriy tn the sum 
of |10,000 for personal injury sufféréd on the morning èf November 
24, 1893, while being lowered through a shaft, 360 feet deep, to the 
mine of the Company, in whiéh for about two years he had beèn em- 
ployed to dig coal. The cage in which, with eight or nine other miners, 
he was being lowered, escaped the control of the engineer, and de- 
scended with such rapidity that when it struck the bottom he was 
thrown out upon the ground beside the cage, and during the rebound 
one of his legs was caught beneath the cage and broken above the 
knee. Afterwards amputation bëcame necessary, but, as the pîaintiff 
in error claims on the testimony of "the doctor in charge," by reason 
of disobedience of the doctor's instructions. The déclaration as 
amended contains a numbêr of côunts, ' but bef ore entering upon the 
trial it was stipulated by the parties that pîaintiff based his right of 
recovery in the case only upon the folio wing grounds of négligence 
on the part of the défendant: ;• .' . 

"First, that tbe ,defendant f ailed to ., t urrtish a sufficient brake; second, that 
the défendant was négligent in the employaient and rétention of a compétent 
engineer; third, that there was no light at^the bottom of the shaft at the time 
of the accident, and that this absence ofa light contributed to the plaintiffV 
injury; fourth, that défendant was giiilty of négligence in failing to supply a 
sufHcleni: reversing apparatus and appliances." . 

At the proper time the pîaintiff in ërrof moved for -a peremptory in- 
struction that & verdict be returnèd h} ,its f â'yor, and also movéd for an 
instruction in cçspect to each of the allegëd grounds of recovery, sep- 
arately, that it should be withdrawn from the considération of the 
jury because not supported by the évidence adduced. The court over- 
ruled each motion, and Submitted the'case to the jury for' détermination 
upon ail of the grounds alleged and ineluded ; in the stipulation. , Ex- 
ceptions were duly, sayed, and erroi?: has been assignediupon each of 
the rulings, though it is to bé obsèrved fJfoat the brief for the pîaintiff 
in error does not contain, after the statement of the case, "a spécifica- 
tion of the errors relied oh," as rëqUjred by the second Clause of rule 
24 of thïs court (21 C. C. A. xcix»; and 78 Fed. xcix.). It isnot a 
compliance with the rule to make a statemeDt of "points." Unless 
the spécifications of error are giveùi substantially as thèy appear in 
the record, it is not évident on the face of the brief, as confemplated 
by the ruje, ,whether "the points of law," which by the nëxt clause of 
tfee rule are required to be clearly stated in "a brief of the argument," 
are properly presented. The suprême court deemed it worth while 
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to recommend thèse rules for adoption. This court deems it important 
that they be respected. 

No good purpose would be served by a review of the évidence in 
the record. We consider it clear beyond reasonable dispute or debate 
that there was no évidence to justify the court in leaving to the con- 
sidération of the jury whether there was a liability on the second, third, 
or fourth ground. There is no évidence of the engineer's incompe- 
tency, unless it be in the circumstances and fact of the accident com- 
plained of. In that instance it is clear enough that he was guilty of 
négligence in not expelling the water from the cylinders of the small 
engines by which the brake and the reversing apparatus were oper- 
ated, but in that single act of négligence there is not proof of a want 
of competency, and, if there were, it was impossible that the master 
should hâve known of it before it happened. The competency and ex- 
périence of the engineer were proved by satisfactory évidence, and 
before the occurrence in question there was no known reason why the 
company should not hâve believed him equal to every emergency of 
the employaient. That the absence of the light at the bottom of the 
shaft either caused or added to the effects of the injury it is impos- 
sible to believe, and the fact that such a light was required by statute 
"to insure, so far as possible, the safety of persons getting on or off 
the cage," is irrelevant and without signiflcance. 

There was no defect in thé reversing apparatus. It did not work 
with prompt efficiency on this occasion because of the failure of the 
engineer to expel the water from the engine by which it was controlled, 
but the company is not responsible for the négligence of the engineer, 
who was a fellow servant of the plaintiff. In fact, the reversing ap- 
paratus is not intended, nor is it well adapted or adaptable, to check 
a too rapid movement of the cage on sudden emergency, and an at- 
tempt to use it in that way probably involves a new danger not les» 
than that to be avoided. 

On the flrst proposition, that the défendants had failed to furnish a 
sufflcient brake, the question discussed in the briefs and at the hear- 
ing is whether, in addition to the one "sufflcient brake on everv drum," 
which the statute of the state (2 Starr & C. Ann. St. [2d Ed.]' p. 2721, 
c. 93, § 6) requires, the company ought to hâve provided a brake to 
be operated by hand in case of the failure for any cause of the one 
worked by steam power. Whether such a brake, if présent, would 
hâve been effective to prevent or to mitigate thé injury suffered by the 
plaintiff, and whether the plaintiff in error was at fault in not foresee- 
ing a necessity for it, are questions on which the court need not now 
express an opinion. 

It cannot be said that the error of the court in refusing to withdraw 
other issues from the jury was harmless. If it were assumed that 
among the théories asserted there was one on which a verdict for the 
défendant in error could be upheld, it is impossible to say that the 
verdict returned was found, or beyond reasonable question ought to 
hâve been found, on that theory. 

The judgmetit below is reversed, with direction to grant a new trial. 
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HATCH y. HEIM. 

(Circuit Court of Appeals, Seventh Circuit. April 16, 1898.) 

No. 471. 

1. BATLMENT— CONTRACT FOR CONTROL OF FARM. 

The owner of a farm, on which he then lived and bas since lived, agreed 
with .his son that the son, should take oontrol and management of the farm, 
implements, and stock, make repairs, pay taxes, replace stock, and hâve the 
net prcceeds, each party being f ree tô terminate the agreement at any time. 
This arrangement continued, with an intervar of a fèw montbs, for six years. 
Held, that thé transaction was a bailment, which did not vest the title of any 
of the property, or of the proeeeds of the farm, in the son, so as to subject 
it to an exécution for bis debts. 

2. Title— Possession— Illinois. 

The possession of five years whlch, under 2 Starr & C. Ann. St. 111. 1896, 
p. 2020, § 7, establishes title, is an exclusive and undivided possession, and 
does not apply to a case where the possession, amounting only to custody, is 
held for the beneât of the owner, under circumstances which could not be 
promotive of fraud. 

In Error to the District Court of the United States for the Northern 
Division of the Northern District of Illinois. 

Geo. A. Dupuy, for plaintiff in error. 
K. M. Landis, for défendant in error. 

Before WOODS, JENKINS, and SHOWALTEK, Circuit Judges. 

WOODS, Circuit Judge. The plaintiff in error, Lewis Hatch, filed 
in the court below his pétition, entitled "Joseph G. Heim, Eeceiver, 
&c, v. Frank W. Hatch," averring in substance that he was the sole 
and absolute owner of certain personal property, consisting of live 
stock, farming implements, and farm products; that on Saturday, 
August 21, 1897, the property described was levied upon by virtue of 
an exécution dated August 13, 1897, and issued out of that court, "to 
«nforce the collection of a judgment for four thousand dollars debt and 
three hundred fifty-one and nine-hundredths dollars damages and costs, 
entered on July 20, A. D. 1897, in favor of said above-named plaintiff, 
and against the aboye-named défendant, Frank W. Hatch, in the above- 
entitled proceeding"; and that the property had been wrongfully 
levied upon and taken from his possession. It does not appear in the 
record, but was assumed at the hearing and in the briefs, that Heim 
was receiver of a national bank, and that for that reason the case was 
one of which the district court had jurisdiction. No answer or plea 
to the pétition was filed, but a jury was impaneled and sworn to try 
"the issue joined," and, after hearing the évidence and the charge of the 
court, returned a verdict finding the issue for the receiver, and that 
the property levied upon was the property of Frank W. Hatch when 
the levy was made. Various errors are insisted upon. Those predi- 
cated upon the rulings of the court in admitting and excluding évi- 
dence do not seem to merit spécial considération. If material error 
was committed, it is to be found in the court's charge to the : jury. 

The essential facts of the case are that, in 1883, Lewis Hatch, being 
the owner of a large and well-stockéd farm, on which he then had and 
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bas ever sïnce maintained his home, entered into an agreement with 
his son, Frank W., then just out of school, whereby the latter was to 
take the control and management of the farm and of the. implements of 
husbandry and the live stock thereon, main tain repairs, pay taxes, re- 
place stock disposed of, and hâve as his own the net proceeds; each 
party being at liberty to terminate the arrangement at any time. The 
testimony of the father and son to that effect is harmonious, and was 
not materially affected, so far as we perceive, by other testimony, or by 
the proof of other facts, such as their returns of property for taxation, 
and the disposition made by them of wool which had not been levied 
upon. The court in its charge stated the arrangement as follows: 

"Mr. Lewis Hatch was then approaching his seventieth year, accorâing to the 
testimony, and desired to retire from active work. He says to his son: 'Now, 
hère is the farm [in effect; I am not attempting to quote the language, but 
in effect]. Now, hère is this farm of 700 acres, and hère is ail of this stock, 
farming implements, and property on the farm. I want you to take it. I want 
you to do well by it. You shall receive ail of the income or revenue which is 
derived out of it, — in other words, ail the benefits which accrue from the use 
of the farming property; subject, however, to the payment of ail taxes, to the 
keeping up of repairs, and the property itself, both farm and Personal prop- 
erty, shall be kept up, so that at the termination, whenever that shall be, there 
shall be left hère as much of Personal property, stock, etc., as I turn over to 
you.' " 

The farm was conducted under this arrangement, the son living with 
the father, until 1886 or 1887, when, having married, Frank removed 
to Texas, but after some mônths returned, at the request of his father, 
and resumed control, upon the same terms and conditions as before, 
except that he lived in a separate house built on the farm for his use. 
In November, 1892, he went away again, going to the state of Wash- 
ington, where he incurred the liability for which the judgment was 
taken, for the satisfaction of which the property in question was seized 
on exécution ; but whether in that instance there was a complète and 
intended abandonment of the farm and property thereon, as when he 
went to Texas, is not clear, but, in the view we take of the case, the 
question is not important. The natural and reasonable construction 
of the arrangement, in our judgment, is a bailmént, which did not vest 
the title of any of the property, or of the proceeds of the farm, in Frank 
Hatch, though, while the arrangement lasted, he had power to sell to 
others without further authority from his father. Certainly the jury 
would hâve been justified in so finding, if, indeed, the court ought not 
to hâve so instructed. And, this being the arrangement, it was not 
necessary that Lewis Hatch, in order to protect his rights in the prop- 
erty, should assert dominion, or in any way interfère with Frank's 
visible possession and control. The relation between them was not 
that of landlord and tenant, but was more like that of master and 
servant. The father, desiring his farm cared for and kept up, and at 
the same time wishing to afford an opportunity to his son, employed 
him to take the control and management, as stated ; and the possession 
given the son, being necessary to the performance of the service con- 
templated and determinable at any time at the will of either party, was 
not a tenancy, but the possession of a servant. See cases cited in 
Chatard v. O'Donovan, 80 Ind. 20. The son's possession of the farm, 
and also of the products thereof and of other property, was the pcsses- 
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sion of the fathef. The samë is true, als'o,' ôf * prôperty, impîetnents, 
or live stock bought and brought on the place, in pùrsuance of the 
agreement, as a part of the farm equipment. 

It follows that the proposition (for which Story, Bailm. § 439, and 
Lonergan v. Stewart, 55 111. 49, are cited) that when one mân turns over 
Personal property to another, under ah arrangement by which the lat- 
ter is not obligea to return the spécifie articles, but may deliver other 
property of like kind and value, thé receiver beeomes the owner of the 
property delivered to him, is not applicable, and the court erred when, 
after stating the arrangement, it prOceéded to say to the jury: 

"Now, then, thât'ls tlielr story of the arrangement. In that there is no Word 
of suggestion by Lewis Hatch thât ha reserves a control as to how he was to 
conduct It [the farm], as to whom he would sell thls or that produce from thé 
farm, or thls or thât pièce of stock; no suggestion of that Is in the agreement 
as stated. Look over the condùct'of the 'parties subsequently, and sëe if you 
can flnd from that ainy such understanSinè." 

This is objectioùabfe because it impliés what was afterwards dis- 
tinctly affirhiéà ih tfrè cnârgë^ that, 'ïf 'Lewis Hatch did ri<>t "retain the 
absolutç domipion and control over ail that propepty," "the eiïect of thé 
arrangement was to put the titleioitithepronerty. in S- W-Hatch.'' 
This error was emphasized by other équivalent expressions in the 
charge, and especiallyby the stateenent that:- « ; ,-I>et--^-:- 

"No : man has : the right to put' into'thè absolute control àind possession .of 
another Personal property for a long peWodtiof ,thne:(ln the. state of IUinols for 
the period of.flye years or more) without; taidng the, conséquences which accrue 
therefrom, namely,- that the t|tle must bè presumed to be in the pçrson to wlïbm 
it was given pyer, if the control lis an absolute control. * * * i; It requires a 
clear showing bî a paràmount control In Lewas 'Hatch; that is, a right to say 
what shall be ôtone with! référence to ail this Personal property or any of it. 
TJnléss that was; retained by Mm, the tltle passed." 

The possession for five years which, under the Illinois statute (2 
Starr & C. Ann. St P 1896, p. 2020,, § T), establishes tïtle, is an exclusive 
and undivided possession, and dbes not apply, and evidently was not in- 
tended to apply,. to a case like this, where the possession, amounting 
only to custody, is held for the benefit of thé owner, under circum- 
stances which in no way suggest or could be nromôtive of fraud. The 
right of any ope çiïcumstanced as >Vas Mr. Hatch to make such an 
arrangement withla son or with ariy' other whom he should choose is 
an important right, inconsistént with no'principle of public policy, and 
forbidden by no precépt of the law; and .if, instead of reinaining upOn 
the farm and exercïsing some measufe of controj, hé hàd gohe away, 
his right upon rëturningto assert titleto the unsold property remain- 
ing upon the farm, whether the increasé of bought to sùpply the place 
of that which was there when he put his son in control, would not be 
Jess cleàr. ';.."..', r '' , t ' '' ; \[ : ';' ' \ 

The charge pf the court seems aisp tb be subject 5 to' the objection 
urged that the jury was not told that in respect to màtters pf fact the 
suggestions of the court werg advisory ,pnly, and, thât the jury must 
finally exercise an ïnde'pendeht. judginent. . ..".''''.. 

The judgihéni belpw is, reversëd/with instruçtipns .to grant à neW 
trial. .■..'.' . ..'' ■ 
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CARTER-CRUME CO. v. PEURRUNG. 

1 (Circuit Court of Appeals, Sixth Circuit. April'5, 1808.) 

,',,,.'' Np. 528. ;-. ■ : :i ■ 

1. REVIEW ON ERROR — SuFFICIENCY OF EVIDENCE; 

If there 1s any substantial évidence upon which the jury could reasonably 
hâve based their verdict, it will not be disturbed on appeal, though there 
may bave been a motion for a verdict or a motion for a new trial which was 
overruled. 

2. SAKE— CONTRACT IN RESTRAINT OF TliADE— WAIVER OF DEFENSE. 

While tbe court may possibly reverse a judgment invclving the enf orcement 
of a contract contra vening public policy in the absence of an objection on 
that ground in the trial court, it will only do so when such illegality appeara 
as matter of law upon tbe face of the pleadings, tbe face of the contract, or 
from the admitted facts. 

3. Contracte in Restraint of Trade. 

A contract with an independent manufacturer for the entlre product of 
: bis plant is not in itself a contract in illégal restraint of trade. • 

4. Bame. : 

If an independent manufacturer contracta to sell his entire product, without 
knowledge of similar contraèts made by the buyer with other manufacturera, 
and without any knowledge of the factthat such contract was intended by 
the buyer as one step in a gênerai scheme for monopolizing the trade in that 
article and controlling priées, such independent manufacturer eannot be held 
to hâve conspired âgainst the freeddm of commerce, or to hâve made a con- 
tract in illégal restraint of trade. '■ - . 

5. Appeal and Error— Jurisdiction of Fédéral Côùîits — Objection not 

Raised Bei.ow. 

The objection that the suit was not brought in, the district of the résidence 
of either party does not affect the gênerai jurisajction of tbe, court, and ean- 
not be ràlsed for the first time on appeal. 

In Error to the Circuit Court of the United States. for the West- 
ern Division of the Southern District of Ohio. ' 

Oscar M. Gottschal, fôrplaintiff in error. 
Charles W. Baker; for défendant in errôrl 

Before LURTON, Circuit Judge, and SEVeEËNS and CLARK, 
District Jùdges. 

LUBTON, Circuit Judgè. This is an action àt law. The suit was 
brought upon a written contract made August 14, 1894, between 
Peurrung Bros. & Co. ; a firm then engagea in, the business of job- 
bing wooden ware in Cincinnati, Ohio, composed of Joseph P. and 
Charles J. Peurrung, and the Carter-Crume ; iÇompany, a corpora- 
tion • of West Virginia. By this contract, foi? considération therein 
recited, which will be hëreafter referred to, the Carter-Crume Com- 
pany bécame obligea to pay; to Peurrung Èro£. & Co. $250 on the 
15th Qf each môntb fpr'the next ensuing 3 yea'rs,' 6 mohths, and 15 
days, unless the contract, stiould be sooner terminated under a pro- 
vision cohtaïned therèin. The installments which became due prior 
to September 15, 1895, Were dùly paid. The suit was for install- 
ments theïeafter fàlliûg diie, which had not, been paid. The péti- 
tion alleged that the firm of Peurrung Bros. & Co. had been dis- 
solved, and the interest of Charles J; Peurrung in the contract had 
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been assigned to the plaintiff, Joseph P. Peurrung, who therefore 
sued in his own name, as he might under the lâw of Ohio. There 
was a judgment in favor oi; the plaintiff for the amount due on the 
first day 6f thé trial term. The errors relied ûpon to reverse this 
judgment as presented by thebrief and argument of counsel will 
be considered in the order in which they hâve been argued. 

1. It is said that the évidence did not show that the plaintiff 
Was the sole ôwner of the claim in suit; that for this reason the 
court erred in not instructing for the plaintiff in error as request- 
ed at the close ,of the évidence for the défendant in error; and 
that for the same reason it was error to refuse a new trial at the 
close of ail thé évidence. ! It is only by the stron'gest stretch of lib- 
érality that we can discover that there was a rëquest for a direc- 
tion at the close of thé évidence for the plaintiff below. But that 
motion was waived by the subséquent introduction of évidence, and 
was not renewed at the close of ail ;the évidence. Railway Co. v. 
Lowry, 43 IL S. App. 408, 20 0. 0. A. 596, and 74 Fed. 463. There 
was évidence tending to show that Charles J. Peurrung, in a set- 
tlement of the partnership affaire wïtb his brothçr, Joseph P. Peur- 
rung, assigned this contracta and ail due or to become due there- 
under, to the said Joseph P. Peurrung. The witnéss to this was 
Charles J. Peurrung himself. That this assignment occurred be- 
fore this suit Was brought is also fairly made out. The circuit 
judge instructed the, jury that the plaintiff must show, in order to 
recover, that he was the real owner of this claim ; and that, if the 
assignment was fictitio.us, or unproven, thé case df the plaintiff 
must fail. It ïs not foi* this court to weigh the évidence. That is 
the province of the jury, and, where there is any substantial évi- 
dence upon which a jury could reasonably flnd, this court will 
not disturb the verdict, although there may hâve been a motion 
for a verdict, or a motion for a new trial, which was overruled. 
This is too long and well settled to need other authority than 
Eailway Co. v. Lowry, cited heretofore. 

' 2. But it is said that the contract in question is bne in restraint of 
trade, and therefore void. This défense is hère made for the first 
time. No suggestion as to its illegality is found in the pleadings. 
No référence thereto occurs in the charge, hor was any exception 
taken to any instruction given or refused. If it be true that this 
contract is one which, for reasons of public policy, is void, the 
défense in the court below would not be waived by failure to 
plead properly. It was said in Coppell v. Hall, reported in 7 Wall. 
542, and repeated in Oscanyan v. Arms Co., 103 U. S. 261-268, that: 

"In such cases there can be no waiver» , The défense is allowed, not for the 
sake of the défendant, but of the law itself. The principle is indispensable 
to the purity of its administration. It will not enforce what lt has forbidden 
and denounced. The maxim, 'Ex dolo malo non oritur actio,' is limited by no 
such qualification. The proposition to the contrary strikes us as hardly worthy 
of serious réfutation, Whenever the Illegajity appears, whether the évidence 
cornes from one side or the other, the fliscïosure is fatal to the case. N,o con- 
sent of the défendant can neutralize Its effeçt. À stipulation in the most sôlemn 
form to waive the objection would be taintèd with the vice of the original con- 
tract, and void for the same reasons.; Wherever the contamination reaches, it 
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deetroys. The principle to be extracted from ail the cases ls that the law wlll 
net lend Its support to a clalm founded upon its violation." 

But the gênerai rule is that a défense not presented to the court 
below cannot be consfdered on writ of error from a superior court. 
Edwards v. Elliott, 21 Wall. 532; Wilson v. McNamee, 102 U. S. 
572; Clark v. Fredericks, 105 U. S. 4; Drexel v. True, 20 C. C. A. 
265, 74 Fed. 12. Objections going to the jurisdiction are an excep- 
tion to this rule, because made so by Act March 3, 1875, § 5. 

Possibly, it would be the duty of this court to reverse and re- 
mand for dismissal a suit brought hère on writ of error which ap- 
peared to in volve the enf or cernent of an obligation contrary to 
good morals or in contravention of public policy, although no 
such objection had been made in the court below. But such ac- 
tion by an appellate court, as a tribunal for the review of the ac- 
tion of trial courts, would not be justifiable unless such illegality 
should appear as matter of law from the pleadings, the face of 
the contract in suit, or from the confessed facts of the case; oth- 
erwise the right to introduce évidence in rebuttal and of trial by 
jury, if the suit be one at law, would be eut off. The plaintiff be- 
low did not rely upon any contract which was in itself illégal or 
void as in contravention of public policy. Counsel for plaintiff 
in error say that the Carter-Crume Company were engagea in an 
illégal effort to suppress compétition, and put up priées in the 
wooden butter-dish trade, and that as one step in this scheme they 
bought from Peurrung Bros. & Co. their contract with Tower & 
Matthews. Manifestly, Peurrung Bros. & Co. had been guilty of 
no conspiracy against the public in contracting for the entire out- 
put of the small factory of Tower & Matthews. Neither was it 
an illégal restraint of trade for the Carter-Crume Company to con- 
tract for the same product, if their trade demanded it. The prior 
contract with Peurrung Bros. & Co. alone stood in the way. They 
therefore bargained with them to release Tower & Matthews, and 
to supply them for a definite time with the same ware, at the mar- 
ket price, less a fixed trade discount. At the same time they con- 
tracted with Tower & Matthews for the entire product of their 
factory. Thèse two contracts were concurrent in time, and were 
subject to be determined on same notice. There were some fea- 
tures about this last contract which indicate an intention to close 
the Tower & Matthews factory after the delivery of a certain quan- 
tity of ware for the term of the lease, if circumstances should make 
it désirable. William E. Crume, of the Carter-Crume Company, in 
the effort to make out a défense of misrepresentation as to the 
extent of the trade of Peurrung Bros. & Co. in such goods as one 
inducement to the contract, did say that his company were, by the 
contracts with Peurrung Bros. & Co. and Tower & Matthews, en- 
deavoring to hold up the priées of such goods, and that Peurrung 
Bros. & Co. had been selling such ware at a less price than the 
Carter-Crume Company. The same witness also said that they at 
that time had other such contracts, — whether with factories or 
dealers he did not say. There is no évidence that Peurrung Bros. 
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'& Co. Wereà^re of any. others contracta, or of the purpose of the 
Carter-Crume Company to control priées, or that théy'had any pur- 
posé 1 ôf aîdiiig andabetting that company in any such scheme. 
They did know of the contract with Tower '&'• Matthews. But that 
of itself ■ was not a contract in gênerai restraint of trade. If one 
contracta -with a manufacturer <f or his entiré product, it will, of 
course, reStfain thé producer from selling to others. But such a 
contract, taken by itself, is ordinarily- harmless. The public are 
not affectéd. Another question might àrise if ail or a large pro- 
portion of ail the producers of â pàrticular article should agrée 
to sell their eritirè product to one buyer, who would thereby be 
enablëd to ïnonopôlize the marketl But, if each independent pro- 
ducer contract to sell his prbdiïét, or to sell Or lease his plant, 
withoùt concert with others, or knowledge of or purpose to par- 
ticipate in the plans of the buyer, he cannot be said to hâve con- 
spired against freedom of commercé, or to hâve made a contract 
in illégal restraint of trade. The transaction with Peurrung Bros. 
& Co. was, on its face, legitimate, and it cannot be impeached sim- 
ply by évidence that the Cartér-Crume Company understood and 
intended it as one step in a generaF illégal scheme for monopolizing 
the trade in wôoden butter dishes, and controlling priées. The 
principle, if we admit that the purpose of the Carter-Crume Com- 
pany was illegitimàte, is that which is applied to so-called wager- 
ing contracta. The proof must show that the illégal purpose was 
mutual. Roundtree v. Smith, 108 U. S. 269, 2 Sup. Ct. 630; Irwin 
V. Williar, 110 U. S. 499, 4 Sup. Ct. 160; Bibb v. Allen, 149 U. S. 
481, 13 Sup. Çt. 950. This défense, not being one which appears 
either upon the face of the contract in suit or from the admitted 
purpôses of both parties, cannot be tirged as an objection hère, the 
objection not hâving been madé irl thé court below. 

3. The next and ïast grbund urgéd for à reversai is that this suit 
was not broiight in the district'of the 'résidence of either the plaih- 
Hff or thé défendant. This objectîoh was fatal to the jurisdiction 
if it had been takën in time, The plaintiff was a citizen of In- 
diâria, and thê ! défendant a corporation of West Virginia. Diver- 
sity of citizensMp, therefore, existed; and the case was one of 
which the court çould take jurisdiction. The act of congress which 
prescribea the pàrticular district in which a defeiidant may be sued 
is not one affecting the gênerai jurisdiction ofthe court. The 
exemption from 1 being sued out of the district ôf the domicile of 
either of the parties was a privilège; Which the Oàrter-Crume Com- 
pany côuld and did waive by pleading to the merits. Bailway Co. 
v. McBride, 141 U. S. 127, 130, 132, 11 Sup. Ct. 982; Eailroad Co. 
v.Cox, 145 U.. S; 593, 603, 12 Sup. Ct. 905; Trust Co. v. McGeorge, 
151 U. S. 129, 14 Sup. Ct. 286.' The judgment is accordingly af- 
flrmed. 
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INTERNATIONAL BANK OF ST. LOUIS v. FABER, 

(Circuit Court of Appeals, Second Circuit. March 3, 1898.) 

No. 66. 

1. Corporations^Rbports to State Officers — Jurât. 

When the report filed by a corporation, pursuant to section 30 of the New 
York stock corporation law, is signed by the proper officers, and veriSed by 
their oath, the fact that the jurât itself is not signed by them does not 
make the report defective, so as to make the officers and directors personally 
liable for corporate debts. 79 Fed. 919, affirmed. 

% Bamb — Number of Directors Signino. 

Where the number of directors has been reduced by a change in the by- 
laws, the signing of the report by a majority of the reduced number is suf- 
flcient, though no certiflcate of the change has been flled in the proper office. 

8. Same — Vacancy in Offices. 

Where there is a bona fide temporary vacancy in the offices of secretary 
and treasurer, it Is sufficient that a report, complète in ail other respects, is 
verifled only by the président, who is also discharging the duties of secretary 
and treasurer. 79 Fed. 919, affirmed. 

4. Same— Résignation of Officer. 

In the absence of statutory régulations, the résignation of an officer of a 
corporation takes effect on his delivery of his written résignation to the 
président, and before acceptance thereof by the board of directors. 

In Error to the Circuit Court of the United States for the Ëastern 
District of New York 

This is a writ of error from a judgment of the circuit court for the Eastern 
district of New York. The action was tried and the facts were specially found 
by the court, a jury having been waived by written stipulation signed by the 
.attorneys for the respective parties. The F. J. Kaldenberg Company, a cor- 
poration organized under the laws of the state. of New York, and located in 
the county of Westchester, made flve notes in December, 1892, and in January, 
1893, amounting in ail to $9,500, and each one of which matured in four months 
from its date. Thèse notes were discounted for the benefit of the maker by 
the plaintiff, the International Bank of St. Louis, a banking corporation located 
at St. Louis, in the state of Missouri, and nothing has been paid thereon except 
a part of the first note. The Kaldenberg Company was dissolved by decree 
of the proper state court on September 21, 1893. At its incorporation it had 11 
directors, but in the year 1890 the number was reduced to 7 by a change in 
the by-laws. It did not appear whether a certiflcate of this change was filed 
either in the office of the clerk of Westchester or in the office of the secretary 
of state. During the years 1892 and 1893 the défendant, Eberhard Faber, was 
a director of the company. In April, 1891, he was chosen by the board of di- 
rectors secretary and treasurer, and in October, 1891, both orally and by a writ- 
ten résignation delivered to the président of the company, he resigned both offices, 
and thereafter ceased to act in either capacity. After his résignation no meet- 
ings of the board or of the executive committee were held until February 29, 
1892, during which time the duties of secretary and treasurer, so far as they 
were performed, were carried on by F. J. Kaldenberg, the président of the com- 
pany. His résignation was formally accepted by the company at the meeting 
of the board of directors held on the 29th day of February, 1892, at which meet- 
ing a quorum was présent, and a new treasurer was appointed. Four directors 
constituted a quorum, and by the by-laws it was provided that the acts of the 
executive committee, of which two constituted a quorum, should hâve the same 
power and effect as the proceedings of the board' of directors, when it was not 
in session. Three of the directors and of the executive committee were habitually 
présent in the factory during business hours, and the défendant was habitually 
at his office in the city of New York. On January 29, 1892, the company duly 
made and flled îe the offices of the secretary of state of New York and the clerk 
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of the county of Westchester animal reports, as required by law, which sala 
reports compliëd with the statutes in ail respects as to the contents thereof, and 
contalned ail the Information 'required to be contained tlierein. Thèse reports 
were signed' by S\ J.^ Kaldenberg, as président of the company, and by five of 
its directors, and were duly verifled by the oath of the said Kaldenberg, prési- 
dent. The vérification of the report filed In the office of the secretary of state 
was not signed by said Kaldenberg. No other reports were made or filed by 
the company during the month of January, 1892, or during the year 1892, or 
until the 31st day of January, 1893, when reports were filed by lt complying in 
ail respects With the law. The reports filed on Januairy 29, 1892, were made 
and filed by the company lit good faith, and in an hbriest endeavor to comply 
with the law as lt uhderstood it, and in verlf ying said ^reports Kaldenberg be- 
lieved that the law only required a vérification by the président. The résigna- 
tion of the défendant as secretary and treasurer of the company was made In 
good faith, and was not made with référence to, or in contemplation of, the 
maldng and flllng of reports or of the création of the company's indebtedness 
to this plaintiff. By a statute of the state of New York, amended on January 
14, 1892, every stock corporation, except moneyed and railroad corporations, is 
required to make a report annually in January, or, if doing business without the 
United States, bef ore the lst day of May, which , shall state the f acts designated 
by the statute. "Such report sljail be signed by a majority of its directors, 
and verified by the oath of the président or the vice président and treasurer or 
secretary, and filed in the office of the secretary of state, and in the office of the 
county clerk of the county where its principal business office may be located. 
If such report is not so made and filed, ail the directors of the corporation shall 
Jointly and severally be personally liable for ail the debts of the corporation 
then existing, and for ail contracted before such report shall be made." The 
suit was brought to compel Faber to pay the amount due upon the notes, upon 
the ground that the report required by the statute in 1892 had not been made 
and filed. The circuit court entered judgment for the défendant 

Robert D. Murray, for plaintiff in error. 

Benjamin F. Tracy, Francis Forbes, and Charles T. Haviland, for 
défendant in error. 

Bef ore WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge (after stating the facts). The plaintiff 
bases the allégation that the company did not make the report re- 
quired by the statute upon three alleged defects: 

1. Because the vérification of the paper was not signed by the prési- 
dent. It is not denied that he took the oath, and that the magistrate 
certified to thât fact, but it is said that he should hâve signed an oath. 
This criticism is frivolous. Millius v. Shafer, 3 Denio, 60; Jackson v. 
VirgO, 3 Johns. 540; Bonnell v. Griswold, 80 N. Y. 128. 

2. Because the report was not signed by six directors. The com- 
pany originally had 11 directors, but in 1890 reduced the number to 
7 by a change in the by-laws, and thereafter chose only that number. 
Whether a certificate of the change was filed in the appropriate offices 
in Westchester county and at Aibany is not known, but the actual 
number of directors who constituted the board was 7. The technical 
objection to the validity of a corporations report, which was filed un- 
der a similar statute, was treated by Chief Justice Ruger in Wallace v 
Walsh, 125 N. Y. 26, 25 N. E. 1076, at length, and with more patient 
délibération than one would now think it was entitled to receive. He 
said : 

"Where a board of trustées, in part authorized by the corporation, and navras 
possession of its property and franchises and undisputed control In the manage- 
ment of its affalrs, has filed and published within the time limited the report te- 
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qnirëd by the statute, certified by a majority of such board, and verified by the 
président, it bas, we think, complied with the letter and spirit of the law." . 

No argument is needed in support of this conclusion. 

3. Beeause the papers were not verified by the separate oath of a 
treasurer or secretary in addition to vérification by the président. 
To the obvious suggestion that there was no secretary by actual ap- 
pointaient, it is said that Faber was still secretary beeause his résigna- 
tion had not been accepted, and his vérification was therefore neces- 
sary. His term of office was not regulated by statute, and the manner 
by which a résignation must take ett'ect had not been prescribed. Un- 
der such a state of facts, that his résignation was effective, though not 
accepted by the board, has been suffîciently established by the authori- 
ties. Briggs v. Spaulding, 141 U. S. 132, 11 Sup. Ct. 924; Olmsted v. 
Dennis, 77 N. Y. 378; Bruce v. Platt, 80 N. Y. 379; Van Amburgh v. 
Baker, 81 N. Y. 46. 

The remaining point in the case is this : Was the report, containing 
ail the information required by the statute, signed and verified by the 
président, who also acted, though not by vote of the board, as secre- 
tary and treasurer, and signed by a majority of the board of directors, 
ail acting in good faith, a substantial compliance with the statute, there 
being, temporarily, no secretary or treasurer? The uniform course 
of décisions of the highest court of the state of New York has been not 
to give a harsh construction of this statute against persons who are 
sought to be brought within its pénal provisions. Chase v. Curtis, 
113 U. S. 452, 5 Sup. Ct. 554. To say that directors are liable for a 
part or ail of the debts of an insolvent corporation, beeause, at the 
time of signing the report, an existing vacancy in the offices of secre- 
tary and treasurer had not been filled, when the report was signed 
by the other requisite officers and was verified by the président, who 
was also the acting treasurer, savors of harshness. The main and 
strongest reason which is given by the plaintiff in favor of the défend- 
ante liability is as follows: The statute requires that the report 
should be verified by a secretary or treasurer. The directors should 
therefore hâve elected some one to the vacant office. Not having done 
so, they are guilty of lâches, and must suffer the conséquences of their 
neglect. 

It is true, in our opinion, that the existing statute did require vérifi- 
cation by a member of two classes of officers, if such classes existed. 
The président supposed that if he, as président, verified the report, the 
statute did not require an additional vérification by another officer, — 
a construction which, while it may hâve been presented to him as of 
authority, is not well founded. The next step in the argument is that 
the directors are bound to know the law, and are guilty of négligence 
in not having provided the corporation with an officer who was qualified 
to verify the report, and cannot take advantage of the neglect to escape 
from liability. The circuit court did not find négligence. It found 
nonaction for about four months, and also found sundry facts from 
which it is said that lâches or neglect must be inferred. It found that 
three of the directors and of the executive committee, two of them 
being the président and the vice président, were constantly at the 
factory during business hours. They were probably the managers of 
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the company's business. It found that the président discharged the 
duties of secretary and treasurer, so far as they -were performed, and 
believed that it was not necessàry for such an offlcer to verify a report. 
It found that in February, 1892, a new treasurer was appointed. 
Thèse façts are certain, but the. necessàry inferences are not so certain, 
and différent sets of conclusions may be drawn from them. ; It is as easy 
to infer that the executive officers decided to do ail the work them- 
selves for a tirne, or that they were unable to find a pecson who was 
disposed to accept thèse offices, as that they were guilty of neglect in 
not more promptly fllling the vacancy. The inference of blameworthy 
neglect stands before this court as it left the circuit court,— with an 
absence of finding upon the subjéct,-r-and the mère fact of temporary 
nonaction, when the président believed that there was no necessity to 
act, is not.sufficient to entail upon the directors the conséquences of 
noncompliance with the statutory requirements. We hâve, then, a 
report duly made and signed in ail respects, except that it was veri- 
ûed only by the président, who also açted as secretary and treasurer 
during the temporary vacancy. in those offices, and the question is 
whether such a report was a substantial compliance with the statute. 
The officers seem to hâve followed its terms as closely as they were 
able to do at the time, and when in January, 1893, soon>after the 
debt originated, they had power to do more, and to verify by the oath 
of a treasurer, they complied literally with the statute. iliheir action 
in January, 1892, was a substantial compliance under the existing cir- 
«umstances at that time. There ate two conflicting opinions in the 
suprême court of the state of New York upon a corresponding state 
of facts. The case of Shultz v. Ghatâeld, 17 Misa Rep. 264, 40 N. Y. 
Supp. 1081, affirmed in 12 App. Div. 625, 43 N. Y. Supp.1164, holds 
that the directors were liable, while in the case of Noble v;.Euler, 47 N. 
Y. Supp. 302, 20 App. Div. 5,48, upon the saine state of ïacts which 
«xists in this case, the décision is in favor of the directors. 

The judgment of the circuit court is affirmed, with costs of this court 

WALLACE, Circuit Judge* There is some room for a construction 
of the statute by which it is satisfied by the filing of a report verifled 
by the président alone, or by the vice président and the treasurer, or 
by the secretary; but, read in the light of the previous législation, 
it should probably be construed as requiring the vérification to be by 
the président or vice président and the treasurer or secretary. Upon 
this construction, were it not f dr the décision of the, state court, I 
should be of the opinion that thère should hâve been a judgment for 
the défendant. Thèse décisions should be followed by this court. 
They adopt such a libéral view of the statute as to authorize the con- 
clusion that a vérification made by the président alone, when the cor- 
poration does not hâve a treasurer or secretary, is a sufficient compli- 
ance with its requirements. Jones v. Butler, 146 N. Y. 55, 41 N. E. 
633; Wallace v. Walsh, 125 N. Y. 26, 25 N. E. 1076; Gold v. Clyne, 134 
N. Y. 262, 31 N. E. 980; Noble v. Euler,,20 App. Div. 548, 47 N. Y. 
Supp. 302. 
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CLARK et al. v. GEER, 

{Circuit Court of Appeals, Eighth Circuit. Match .21, 1808.) 

Nos. 972 and 973. 

L Carhiebs— Spécial Passenger Contract. 

Where a cattle dealer purcbases a ticket to ride on a freight train on con- 
dition that the company shall not be liable to hlm in any manner as a 
passenger, or for any accident resulting to him, or liable to him for injury 
to person or property, unless caused by the gross négligence of the company, 
the liability in no case to exceed $1,000, such agreemeht shows that he was 
contracting solely with référence to a liability to himself , and not with réf- 
érence to the statutory liability of the carrier to others In case of his death 
through the wrongful act of the carrier. 

& Same — Négligence— Death. 

Where the trains of one company, in charge of Its own employés, run over 
the track of another Company, under contract that they shall obey the orders 
of the train dispatcher of the latter company, such contract does not release 
the company so using the track from liability for Injuries caused by the négli- 
gence of its employés. 

8. Respondeat Supeuiok. 

A master cannot claim exemption from liability for damages occasioned 
by the négligent act of his servant committed while In his immédiate service, 
and dôing his work, merely because he has empowered a third party to give 
that servant directions relative to certain matters connected with the doing 
of the work. 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

Arthur O. Geer, as admlhïstrator of William A. Geer, deceased, the défendant 
in erroif, sued the receivers of the Union Pacific Railway Company, hereafter 
termed the "U. P. Company," and the Chicago, Rock Island & Pacific Railway 
Company, hereafter termed the "R. I. Company," they being the respective 
plaintiffs in érror, on account of the death of his intestate, who was killed in a 
railway collision which occurred on January 2, 1894; at Linwood, on the Une 
of the U. P. Company, between Kansas City and Topeba, Kan. The deceased 
was, at the time of the coHiskm, a passenger on a freight train of the U. P. 
Company, which was run Into at the rear end by a freight train of the R. I. 
Company. Both trains between which the collision occurred wére at the time 
tràveling east over the same' track. Both companies operated their freight and 
passenger trains between Topeka and Kansas .City, Kan., over the track of 
the U. P. Company, under an arrangement existing between, them which 1s 
hereafter referred to. The pétition in the case averred that the death of the 
deceased was occasioned by acts of négligence on the part of both railway com- 
panies, and that the négligence bf the R. I. Company cbnsisted, in part, in the 
failure of Its engineer in charge of its freight train to keep a proper lookout 
ahead, and a failure on his part to discover at an earlier moment, as he ought 
to hâve done in the exercise of ordinary care, the red lights of the rear end 
of thé U. P. train, which was run into, and on which the deceased *as riding 
when he was killed. There was considérable évidence tending to support thia 
charge of négligence against the R. I. Company. There was a verdict and judg- 
ment against .both companies for the sum of $6,000. To reverse that judg- 
ment each company, for reasons which will hereafter appear, sued out a separate 
writ of error, but both cases are before us on a single record. 

N, H. Loomis (A. L. Williams and R. W. Blair, on the brief), for 
the receivers. 

M. A. Low (W. F. Evans, on the brief), for Chicago, Rock Island 
& Pacific Railway Company. 

Waters & Waters and H. G. Laing filed brief for administrator. 

Before SANBORN and THAYER, Circuit Judges. 
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THAYEE, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

At thé time tff his'death the deceased, who was a dealer in live 
stock, was traveling in the cahoQse of the freight train, in charge of 
two car loads of cattle which he intended to sell at Kansas City. 
He was a passenger on said train under the terms of a spécial con- 
tract, which contained, among others, the following provisions: 

"In considération of the spécial contract under which this ticket is issued It is 
hereby understpod and agreed by the holder that,: (1) This ticket is not issued 
to the holder hereof as a passenger, but is issued at his spécial instance and re- 
quest, in order to enable hirp, to accompany a stock shipment on a freight or 
stock train in order to care for the stock en route: and the holder hereof agrées 
that the oompany shall not be liable io Mm in any manner as a passenger, or for 
any accident, resulting to him from the f ,operation of the train on which he rides, 
or from the. manner of handling.the saihé by the employés pf the company; 
and he further agrées that the company sh.aU not bé liable to Mm for injury to 
the persçn or property of the person using this ticket, uhless the same ls caused 
by the gross négligence of the company; and he further agrées that in no case 
shall the liability of the company exceed the sum of $1,000." 

The italics are our own. 

Both railway companies join in the contention that, under the 
terms of the aforesaid contract, the recovery, even if they are liable 
for the death of the deceased, should havebeen limited to $1,000, 
and in this behalf they invoke the décision in the case of Hart v. 
Railroad Co., 112 U. S. 331, 5 Sup. Ct. 151, wherein it was held, in 
substance, that an agreement between a shipper and carrier limit- 
ing the amount to be paid for the loss of goods intrusted to the car- 
rier, even if they were lost or damaged by the négligence of the car- 
rier, was Iawful, and not çontrary to p,ublic policy. We are asked 
to extend that doctrine to contracts fôr the carriage of passengers. 
We must décline to do so, or to express an opinion on that ques- 
tion, deeming it unnecessary to décide it on the présent occasion. 
The contract involved in the case at bar, as we viëw it, was one 
in which the deceased placed a limit upon the amount of damage 
that would be claimed by himself in case he sustained an injury 
and sought to recover compensation. Even if it was compétent for 
the deceased to hâve done so, the cbntract in question will not bear 
the construction that he atiemptèd to place a limit upon the amount 
which might be recovered by his personal représentative, suing for 
the sole beneflt of his widow, children, or next of kin, in case he re- 
ceived a fatal injury for which- his personal représentative could 
alone sue. The right of action which was sued upon in this case was 
created by a statute of the state of Kansas (2 Gen. St. Kan. 1897, p. 
213) which allows the plaintiffs to recover, for the injuries complained 
of, any sum not exceeding $10,00Q. It is a right of action which did 
not exist at common law, and, without the clearest évidence of such a 
purpose, we will not présume that the deceased intended to make a 
contract that would alter the rights of his widow and children or next 
of kin, as defined by the statute. It is sufflcient to say that the agree- 
ment upon which the défendant companies rely to limit the damages 
that may be recovered shows, as we think, that the deceased was con- 
tracting solely with référence to a liability of the carrier to himself, 
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and not wifh référence to tlie statutory liability of the carrier to others, 
in case of his death through the wrongful act, neglect, or default of 
the carrier. 

The principal controversy in the case is between the two railroad 
companies, and it arises from the contention of the E. I. Company 
that the other company is alone liable for the death of the de- 
ceased. This claim is based on the ground that the agreement 
under which the trains of the E. I. Company were operated between 
Topeka and Kansas City (the material parts of which agreement 
are quoted below in a footnote) 1 placed train operatives of the latter 

i "Article 1. The party of the first part [the TT. P. Company] covenants, prom- 
ises, and agrées to and with the party of the second part as follows: It hereby 
lets, leases, and démises to the party of the second part, for a term of nlne 
hundred and ninety-nine (999) years, commencing on the first day of September, 
A. D. one thousand eight hundred and eighty-seven (1887), the right and privi- 
lège to connect the tracks of its railway with the tracks of the party of the 
first part at North Topeka and Kansas City and Armstrong, and to run, operate, 
and manage its engines, cars, freight, and passenger trains in both directions 
over the railway of the party of the first part between said point of connection 
at North Topeka and the western boundary of the town of Armstrong. * * * 
The engines, cars, and trains of the party of the second part, when on said 
leased and demised premises, shall hâve ail the rights and privilèges accorded 
by the party of the first part to Its own engines, cars, and trains on that portion 
of its Unes. The party of the second part shall hâve the right to use, in com- 
mon with the party of the first part, in the opération of its engines, cars, and 
trains, ail the said tracks, telegraph offices, and water stations of the party oi 
the first part, between said points herein speelfied and demised. 

"Art. 2. The party of the second part covenants * * * that it will pay 
to said party of the first part for the use of said railway and its appurtenancei" 
herein demised an annual rental as follows: (1) A sum equal to five per centuni 
upon seven hundred and eighteen thousand and four and seventy-five hundredtha 
dollars. (2) A sum equal to one-half of ail taxes which shall be legally assesseù 
and levied upon the property described as follows: * * * (3) A sum equal 
to a proportional share of expenses actually incurred in repairing, renewing, 
and maintaining the roadbed, tracks, and bridges, station buildings, water sta- 
tions, and side tracks between North Topeka and Kansas City, which shall bear 
the same proportion to the whole amount expended for such purposes as the 
number of wheels run over said portion of said railway by the party of the sec- 
ond part shall bear to the whole number of wheels operated thereon. (4) A 
sum equal to a proportional share of the expenses actually incurred in paying 
reasonable salaries to switchmen, telegraph operators, train dispatchers, and 
such other employés as may be employed in the performance of the duties inci- 
dent to the joint use and occupation of said railway, as well as a like share of 
expenses for water supply, the proportion of each share to be ascertained in 
ths manner provided in the last paragraph. (5) If the party of the first part 
lets, leases, or démises to any other railway company any right or privilège to 
operate trains on or over the railway between North Topeka and Kansas City, 
one-half of ail rentals reserved or received shall be applied by the party of the 
first part in payment of rentals which shall accrue to said party of the first part 
from the party of the second part under this lease. * * * 

"Art. 3. (1) The party of the second part will do no business as a carrier of 
persons or property to or from points between North Topeka and Kansas City. 
* * * (2) Joint schedules for the movement of engines and trains shall, when 
necessary, be ruade by the joint action of the proper officers of both parties, to 
hâve application to such portion of the railway of the party of the first part as 
ls embraced in this lease. Such schedules shall, as nearly as may be practica- 
ble, accord equality of right, privilège, and advantage to trains of the same 
class operated by both parties hereto; and to trains of a superior class operated 
by either party, a préférence over trains of an inferior class operated by the 
86 F.— 28 
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:coinpâny ùiider thé orders of the supérintendent or train dispatcher 
of ttié Û: Pi Company, and that the U. P. Company, for that rea- 
son, became solely liable to its own passengers for injuries by them 
su stained between the two cities, in conséquence of any négligent 
act on the part of employés of the R. I. Company. In other words, 
it is claimed, broadly, that, by virtué of the provisions of the agree- 
ment, the rule of respondeat superior is not applicable, as between 
the R. I. Company and its own employés while operating its trains 
between North Topeka and Kansas City, in so far as persons are 
concerned who happen to sustain injuries from the négligence of 
such employés, except persons who are passengers on trains of the 
R. I. Company. It is conceded that thé rule of respondeat superior 
would apply in favor of passengers of the R. I. Company suing that 
company. It will be observed, from the nature of the agreement 
quoted below, that it contemplated a joint use and occupation of 
the track between Kansas City and North Topeka by the two corn- 
paniès; that equality of right as to the movement of trains on the 
joint track was accorded to each company; that, when necessary, 
schedules for the movement of trains were to be arranged by the 
joint action of both companies; that the trains of each company 
were to be handled by its own employés; and that, in so far as that 
resuit could be accomplished by contract, each company was to 
assume responsibility to the other and to third parties for injuries 
occasioned by the négligence or misconduct of its own employés; 
The évidence shows that;'while acting under this contract, the trains 
Of the R. L Company, whether freight or passenger, when they en- 
tered upon the track of the U. P. Company, either at Topeka or 
Kansas City, remained, as before, in charge of its own operatives. 
It was not the practice of the R. I. Company to turn over its trains 
to the TJ. P. Company, to be hauled by engines.of the latter.com- 
pany; neither was it the practice of the U. P. Company to place any 
of its own employés on such trains, either to operate them or to 
direct their opération. iWhen a Rock Islaûd train entered upon thé 
joint track, the employés of the R. I. Company in charge of such 
train retained the same control as before over the actual manipu- 
lation of the train. The passengers and freight on board thereof 
remained in the custody of the R. I. Company, and the latter com- 
pany receivéd the compensation which was paid for their carriage. 
Rock Island trainmen, however, while upon said track, were re- 
quired to conform to joint schedules which had been prepared for 
the movement of trains, and to obey the orders that might be given 

other. (3) The party of the first part shall make rules and régulations for the 
opération of that portion of its railway to be used by the parties jointly, which 
shall hâve like application to ail engines and trains which may be moved pvar 
sald railway. Ail trains shall move under and in accordance with the orders of 
the supérintendent or train dispatcher of the party of the first part, who shall, 
as nearly as may be practieable, secure equality of right and privilège to ail 
trains of the same class. * * * (5) Bach party shall be liable as well to the 
other as to ail third persons for ail injury and damage done by the running of 
its trains or by the misconduct, carelessness, or neglect of its own employés, and, 
in the case of collision between the trains of the two parties, the one in fault 
shall sustain and pay ail damages, or, if neither is at fault, each shall bear its 
own loss and damage." 
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from time to time by the superintendent or train dispatcher of the 
U. P. Company. This latter provision fumistes the sole basis for 
the contention that the R. I. Company is not liable in the présent 
suit, although it be true that the death of the deceased was occa- 
sioned or contributed to by the négligence of its own engineer. 

It must be observed at the outset that no attempt is niade in the 
présent case to hold the R I. Company responsible because an im- 
proper order was given to its engineer by the train dispatcher of 
the U. P. Company, or because there was a failure to give him 
necessary orders, or to make reasonable régulations for the move- 
ment of trains over the track which was used jointly. The charge 
is, as against the R. I. Company, and it must be presumed that the 
jury found the accusation to be true, that its engineer was négligent 
in not discovering the freight train on which the deceased was rid- 
ing in time to stop his own train and prevent the collision, or that 
he was négligent in failing to make proper efforts to arrest the mo- 
tion of his own train after he had discovered the présence of the 
other train. 

Can it be said, then, that the R. I. Company can claim exemption 
from liability for négligent acts of such a character, which were in 
no way attributable to the conduct of the train dispatcher of the U. 
P. Company, subject to whose orders the R. I. Company had, for the 
time being, placed its engineer? We are constrained to hold that 
this question should be answered in the négative. 

It may be conceded that a servant may at the same time be in the 
gênerai employ of one master and in the spécial service of another, 
and that if, while in such spécial service and under the exclusive 
control of the spécial master and doing his work, he is guilty of a 
négligent act, the spécial master is alone responsible therefor. 
Cases which illustrate this doctrine are those where a master lends 
or hires his servant or his servants, together with his tools and ap- 
pliances, to another, to do some work in which the latter is engaged. 
And in such cases the rule of liability last stated is not altered by 
the fact that the servant is paid by the gênerai master, nor by the 
fact that the work in hand is being done at the instance of and 
for the ultimate beneât of the gênerai master, provided the spécial 
master has full charge and control of the work and of the persons 
employed therein, being with respect thereto an independent con- 
tracter. Miller v. Rail way Co.,-76 Iowa, 665, 39 N. W. 188; Hitte 
v. Railroad Co., 19 Neb. 620, 28 N. W. 284; Nason's Adm'r v. Rail- 
road Co., 22 U. S. App. 220, 9 C. C. A. 666, 61 Fed. 605; Donovan 
v. Laing, Wharton & Down Construction Syndicate [1893] 1 Q. B. 
629; Railroad Co. v. Grant, 46 Ga. 417; Cunningham v. Railroad Co., 
51 Tex. 503; Rourke v. Colliery Co., 2 C. P. Div. 205; Powell v. 
Construction Co., 88 Tenn. 692, 13 S. W. 691. In the case of Smith 
v. Railway Co., 85 Mo. 418, it appeared that the défendant company 
had a contract with another railroad company to haul its trains 
some 30 miles from the end of its own line into the city of St. Louis 
over the track of the other company. The company which engaged 
to do the hauling furnished the locomotive and crew thereof, and 
the train was run pursuant to its rules and régulations. It was 
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held that a passenger who boarded thé train between the two points 
abqve named, and was injured because the train did not hait long 
enoùgh at a station where the passenger wished to alight to enable 
him to get off in safety, could not hold the défendant company lia- 
ble, but must look to the company which had engaged to haul the 
defendant's train and had full charge of its movement. 

Most of the foregoing cases hâve been cited in support of the con- 
tention of the B. I. Company, but none of them, we think, can be 
regarded as décisive of the case at bar. In ail of them where a 
master was held exempt from liability for the wrongful acts of a 
person who was in his gênerai service, such person, at the time of 
the commission of the négligent act, was not only acting under the 
direction and control of some spécial master, but he was doing that 
master's work, or work which that master had undertaken to per- 
form, as an independent contractor. In the case now in hand it 
appears that the persons who were in charge of the Eock Island 
train at the time of the collision were not engaged in the perform- 
ance of any service for and in behalf of the U. P. Company, or in 
aiding that company in the performance of any service, but, were 
doing the work of the Bock Island Company to the same éxtent 
as if the train in their charge had been at the time on the track of 
the latter company. We fail, therefore, to perceive any sufflcient 
reason for exempting the Bock Island Company from liability for 
the négligent acts of its servants which are charged in the com- 
plaint, especially as the acts in question were not done by direction 
of the U. P. Company, or in conséquence of the failure of its train 
dispatcher to give any information or orders which he ought to hâve 
given. A master ought not to be allowed to escape liability for 
damage occasioned by the négligent acts of his servants committed 
while in his immédiate service and doing his work, merely because 
he has empôwered a third party to give that servant directions rela- 
tive to certain matters connected with the doing of such work. In 
the case of Eailway Company v. Groves, 56 Kan. 601, 44 Pac. 628, 
which is a case in most respects similar to the one at bar, the injury 
complained of having been occasioned by a collision between trains 
of the U. P. Company and the B. I. Company on the track between 
Kansas City and Topeka, the suprême court of Kansas reached a 
conclusion which is substantially in accord with the foregoing 
views. See^ also, Hurlbut v. Bailroad Co. (Mo. Sup.) 31 S. W. 1051. 
As no other questions besides those already considered were dis- 
cussed on the argument, the judgment of the lower court is hereby 
affirmed. 



PAINE v. GRIFFITHS et al. 

(Circuit Court of Appeals, Third Circuit. April 4, 1898.) 

No. 19. 

1. CONTRACT — GrANT OF MlNINO LAND8— ABANDONMBNT OP PART. 

The plaintiff's grantor, for the purpose of developing the minerai wealth 
in bis vicinity, conveyed to the plaintiff ail the minerai, coal, iron ore, petro- 
leum oil; and salines in, upon, and under a certain tract of land, with the 
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right to mine and remove the same, and construct necessary buildings thereon, 
the plalntiff agreeing to develop the mines, and pay his grantor a stipulated 
sum annually. The grant to plaintiff contained a clause permitting him "to 
abandon the said lands and mining at any tinie, and remove buildings and 
fixtures." Eeld that, if the plaintiff abandoned the lands and mining, his 
title to the minerais, and ail other rights conferred by the contract, ter- 
minated. 
2. Same. 

The grantee, having done nothing under the contract for a period of more 
than 20 years after its exécution, must be considered as abandoning it, and his 
claim to the minerais nothing more than a cloud on the title of his grantor 
or assignées. 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

A. Léo Weil, for plaintiff in error. 
M. P. Elliott, for défendants in error. 

Before DALLAS, Circuit Judge, and BUTLER and BRADFORD, 
District Judges. 

BUTLER, District Judge. The plaintiff's title rests upon the 
following agreement: 

"Made and concluded this 3d day of May in the year of our Lord one thousand 
eight hundred and sixty-seven. Between George Whitesell, of Hampton town- 
ship in the county of Allegheny in the state of Pennsylvania, party of the first 
part and Almon Eainey and O. D. Paine of Youngstown, in the county of Mahon- 
ing In the state of Ohio, party of the second part, as follows: 

"The said party of the first part for tbe considération of one dollar to him 
In hand paid as well as the agreements hereinafter mentioned does hereby bar- 
gain, sell and convey to the party of the second part, his heirs and assigns, ail 
the minerai, coal, iron ore and other minerais and ail rock or petroleum oil 
and salines in, upon and tinder the farm or tract of land in the township of 
Hampton in the county of Allegheny in the state of Pennsylvania bounded and 
described as follows: 

"On the north by land of A. Watson & Mury heirs, on the east by land of 
Mury heirs, on the south by land of A. Watson, on the west by land of Joseph 
Moon. Containing two hundred and seventy (270) acres of land, granting to the 
party of the second part or his assigns, as well as his and their laborers and 
workmen, the exclusive right to enter upon said lands at any tirne hereafter 
and search for coal, iron ore and ail other minerais, oils and salines and when 
found to remove the same from said lands, together with ail the rights and 
privilèges incident to the mining and securing said coal, iron ore and other min- 
erais, oils and salines including the right of ingress and egress and to dig, mine, 
explore and occupy with such construction and buildings as may be necessary 
and useful for the full enjoyment of the advantages of said coal, iron ore and 
other minerais, oils and salines and with the refuse from said mines and also 
the right to mine and remove the coal, iron ore and other minerais, oils and 
salines from other lands, through, over or under said lands. 

"And the party of the second part agrées by himself, his assigns and work- 
men to make search for coal, iron ore and other minerais, oils and salines upon 
the lands above described, and should he find coal, iron ore or other minerais 
or oils or salines in said lands and other lands of sufficient thickness, quantity and 
quality to justify him, the party of the second part, in his opinion to open and 
work said mines or oils or salines then he or his représentatives or assigns shall 
pay to the party of the first part, his heirs or assigns, within three years after 
the completion of a railroad built in connection with any leading railroad by 
which said minerais or oils can be taken to any large markets the sum ot 
twenty dollars a year, and the party of the secdnd part shall hâve the right to 
abandon said lands and mining at any time and remove ail his buildings and 
fixtures from said lands. And it is further agreed upon by the parties to this 
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eontract that If the party of the second part shall fail to cbnstruet or cause to 
be constructed the railroad herein contemplated within flvé years from the date 
of this eontract the party of the second part shall pay to the party of the flrst 
part the aboye-named sum of twenty dollars a year thereafter until said railroad 
ts completed'or mining ls comrnenced on said premises. And a further consid- 
ération ôf this eontract is to induce capitalists to develop the minerai wealth of 
this section in the county of Allegheny and state of Pennsylvania. And the said 
party of the second part by hirnself or assigns agrées to pay to the party of the 
flrst part, his heirs, légal représentatives* or assigus the .sum of ten (10) cents 
for each ton (of 2,240 pounds) of screen coaj mined and removed from said lands 
herein described, and the priée or rent of the iron ore and limestone mined and 
removed from said lands for such gross ton of 2,240 pounds shall be ten cents 
for screened or cleaned ore and limestone and the priée or rent for rock or 

petroleum oil shall be , and saline - — -. But it is understood and agreed 

that any advance payments that shall be made to the party of the first part 
are to apply to the payment of rents of coal, iron ore or otîier minerais or oils 
first named thereafter, the payment of rent per ton on coal; iron ore and other 
minerais, oils and salines mined and removed shall be made half ,yearly and ail 
payments required by this agreement shall be made and accepted in bankable 
funds of the state of Pennsylvania^ It is mutually understood by the parties 
that the coal and ore under any dwelling house or other permanent buildings now 
upon the premises shall not be mined out and as little injury to the surface of 
said land shall be done .as possible, in the mining, removing and transportation 
of said coal and ore, oils and àll other minerais as herein contemplated. 

"It is further understood and agreed upon as a part of this eontract that the 
party of the first part hereby grants and gives to the party of the second part 
ail the land necessary in the above-described premises for location, construction 
and occupaney of a public railroad as above contemplated together with latéral 
branches. It is also mutually understood that the stipulation herein contained 
shall apply to and bind the heirs, executors, administrators and assigns of the 
parties respectively. 

"In witness whereof the parties has ; hereunto set their hands and seals, the 
day and year first above written. George Whitesell. [Seal.] 

"Almon Rainey. [Seal.] 

"O. D. Paine. [Seal.] 

'^Signed, sealed and delivered In the présence of 
"Robert Hardy. 
"Martha A. Orr." 

The main question is: how should this eontract be interprétée!? 
The court below, without determining whether it created a grant 
of the minerais, or a lease of them, held that the provision for 
abandonment related to the entire interest transferred to Eainey 
and Paine, and instructed the jury to flnd for the défendant if it 
appeared that Rainey and Paine and their assigns, had abandoned 
the property. To this view of the, eontract, and the manner of 
submitting the question of abandonment, the plaintiffs excepted. 

It may not bë important to détermine whether the eontract con- 
stituted a grant, or merely a leâse; as the resuit would probably be 
the same in either case, under the laws of Pennsylvania. If a 
lease, it would not be terminable at the will of the lessor, as the 
défendant urges. Lewis v. Efflnger, 30 Pa. St. 281; Id., 32 Pa. St. 
367. It seems clear however, that the interest transferred was a 
grant of the minerais ; not absolute, but conditional. The grantees 
were expressly àuthorized to abandon the property and thus termi- 
nate their obligations, as well as their interest. The provision was 
not inserted foi? their beneflt àlone, but as wellfor the grantor's. 
This is too manifest to justify discussion. His object was the de- 
velopment and utilization of his land. If therefore the grantees 
abandoned the property the grantor was to be remitted to his 
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former condition. The plaintiffs' interprétation of the clause, and 
of the agreement generally, is inadmissible. It divorces the grant 
from the obligations on which it resta, and thus makes the former 
absolute, and the latter independent covenants; thus allowing the 
grantees to retain the minerais while disregarding and abandoning 
the obligations on which the right to them dépends. The ternis of 
the clause itself — which are that "the party of the second part shall 
hâve the right to abandon the said lands and mining at any time and 
remove buildings and fixtures" — forbids this interprétation. If it 
were possible to construe the language so as to make it relate to the 
mining opérations alone, and thus allow the grantees to withdraw 
from them and still retain the minerais, the court would be reluc- 
tant to do it, and thus defeat the manifest object of the grantor. 
But it is not possible. The terni "land" accurately describes the 
minerai right granted. Kier v. Peterson, 41 Pa. St. 357; Union 
Petroleum Co. v. Bliven Petroleum Co., 72 Pa. St. 173 ; Glasgow v. 
G as Co., 152 Pa. St. 148 [25 Atl. 232]. It is not merely the mining 
opérations therefore, that are subject to abandonment, but the min- 
ing right as well. Consequently if the grantees elect to take ad- 
vantage of the clause their act terminâtes not only their right to 
operate mines upon the premises, but ail other rights conferred by 
the contract. The court's interprétation cannot therefore be com- 
plained of. 

Is its submission of the question of abandonment liable to just 
criticism? It is unnecessary to notice the numerous assignments 
of error separately. Those relating to the construction of the con- 
tract, and the answer to points touching that subject, are covered 
by what has been said. The flrst, fifth, sixth, seventh, twelfth and 
fifteenth, relate to the question now under considération. A care- 
fuk examination of thèse assignments has not convinced us that 
any erroriwas committed, calculated to préjudice the défendant. It 
is easy in most cases to render a charge subject to adverse criticism 
by cutting it in pièces and considering the parts separately. The 
question however is whether the charge, taken as a whole, and as 
the jury should hâve understood it, was unjust to the plaintiff. 
Hère the inquiry whether the évidence proves the alleged abandon- 
ment, was fairly submitted, and the jury's attention called to the 
main features of thé testîmony on 'which its décision rests. It is 
probable the court would hâve been justified in saying that if the 
jury should find that the grantees and their assigns did, substan- 
tially, nothing under the agreement, for the period which elapsed 
between its date and the subséquent lease to Grifûths — more than 
20 years — it should find an abandonment. While the question is 
ôhe of intention mainly, its décision does not dépend upon an inten- 
tion to abandon or retain the minerai right alone, divorced from the 
obligations which adhère to it under the contract, but intention to 
abandon the contemplated enterprise. Evidence therefore of trans- 
fer, or attempts to transfer, this right, as matter of mère spéculation, 
was entitled to no weight in the présence of proof that nothing 
further was done or intended to be done; and that the obligations 
on which the grant rests were disregarded and abandoned. Surely 
the transaction between Grifûths and Allen was entitled to no con- 



456 86 FEDERAL REPORTER. 

sideration. More than 20 years had then elapsed sihce the grant 
to Rainey and Paine, and nothing whatever, of conséquence, had been 
done under the agreement. Griffiths had recently obtained an oil 
right in the land, and was about to commence work. Hearing acci- 
dentally of this agreement he went to Allen, who held a supposed 
interest under it, and paid him something, to avoid danger there- 
after. The court referred to the claim of Allen as a mère cloud 
on Griffiths' title. Certainly it was no more. The évidence of 
abandonment at that time was ample to justify and require a jury 
to ând the fact. Neither Allen, nor anybody else claiming under 
the agreement, could breathe new life into the grant; it was dead 
and could not be resurrected. Nevertheless he was in a position 
to demand something, and Griffiths in a situation that justified the 
payment of something, to insure peace. The plaintiffs say how- 
ever, the court was inconsistent with itself, that while undertaking 
to submit the question it decîded it. We do not think the criti- 
cism is just when the entire charge is considered. The court doubt- 
less meant to be understood as saying that Griffiths regarded Allen's 
claim as a mère cloud. If the court had said this transaction is 
of no conséquence, in case abandonment had previously occurred, 
that Allen's claim under such circumstances, was a mère cloud on 
Griffiths' title, the statement would hâve been strictly accurate. 
The expressions complained of however could do no harm ; not only 
because they wêre unlikely to be understood as the plaintiffs con- 
strue them, but also because the facts on which thé question of 
abandonment dépends are free from question, and fully warranted 
the court in leading the jury to the conclusion reached, if they did 
not even call for binding instruction, as before indicated. In 
Atchison v. McCulloch, 5 Watts, 13, the court said: 

"Abandonment Is not always a question of intention exclusively for the jury, 
without a controlling instruction from the court. Under a certain uneontra- 
dicted state of facts the law will pronounce the conduct of a party to be an 
abandonment, whatever may hâve been his intention." 

For thèse reâsons the judgment must be affirmed. 



ENDLBMAN et al. V. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. February 28, 1898.) 

No. 357. 

1. Criminat, Law— Motion to Qoash Indictment— Iîeview. 

A motion to quash an indictment is ordinarily addressed to the discrétion 
of the court, and the overruiing thereof is not ordinarily assignable as error. 

3. Constitutionai. Law— Territories— Authohitt op Congress. 

Congress has full législative power over the territories, unrestricted by 
the limitations of the constitution. 
8. Intoxicatinq Liqtjors — Unlawful Sales tn Alaska. 

The act of May 17, 1884, prohibiting the sale of liquors in Alaska except 
under certain régulations, is valid, being within the plenary législative power 
possessed by congress over. the territories. 

4. Same — Indictment. 

Under the Oregon Crimlnal Code, in force in Alaska, which dispenses with 
technicalities in pleading an indictment charging that défendant, on or about 
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a certain date, and at other tlmes before, did sell "to John Doe and Richard 
Roe, and to divers other persons," whose real names are unknown "an in- 
toxicating liquor, called 'whisky,' to wit, one glass, pint, quart, gallon, of 
said liquor (the real quantity is to the grand jurors unknown)," etc., is 
not bad as charging more than one offense. 

5. Same— Patment op Tax. 

The payment of the spécial tax levied by the gênerai government on the 
business of retailing liqùors is no défense to a prosecution for illegally selling 
liquors in Alaska. 

6. CriminaIj Law — Instructions— Opinion of Judge. 

A statement of a fédéral judge that he does notsee any way In which the 
défendants can be acquitted, while not to be approved, is no ground for 
reversai where he states the rules of law correctly, and expressly leaveB the 
matters of fact to the jury. 

In Error to the District Court of the United States for the District 
of Alaska. 

Crews & Hannum and C. S. Blackett (W. E. Çrews, of counsel), 
for plaintiffs in error. 
Burton E. Bennett (H. S. Foote, of counsel), U. S. Dist. Atty. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. It is enacted, in section 14 of the act 
of May 17, 1884, providing a civil government for Alaska (23 Stat. 
24, 28), that "the importation, manufacture, and sale of intoxicating 
liquors in said district except for médical, mechanical and scientiflc 
purposes is hereby prohibited under the penalties which are provided 
in section nineteen hundred and fifty iive of the Revised Statutes for 
the wrongful importation of distilled spirits. And the président of 
the United States shall make such régulations as are necessary to 
carry out the provisions of this section." By section 1955 of the 
Revised Statutes the président is given "power to restrict and reg- 
ulate, or to prohibit, the importation and use * * * of distilled 
spirits into and within the territory of Alaska. * * * And any 
person willfully violating such régulations shall be fined not more 
than $500, or imprisoned not more than six months." By the execu- 
tive order of May 4, 1887, the landing of intoxicating liquors at any 
port or place in the territory of Alaska is prohibited except upon a 
permit of the chief officer of the customs at such port or place, to be 
issued upon évidence satisfactory to such officer that the liquors are 
imported and are to be used solely for sacramental, médicinal, me- 
chanical, or scientiflc purposes. By the executive order of March 
12, 1892, the sale of intoxicating liquors for médicinal, mechanical, 
and scientiflc purposes can be made only by such persons in the terri- 
tory as shall hâve obtained a spécial permit from the governor of 
the territory to sell intoxicating liquors therein upon certain specifled 
conditions. 

The appellant and one Edward Lord were indicted by the grand 
jury in the district court of the United States for the district of 
Alaska, in December, 1896, for selling intoxicating liquors within said 
district. The indictment charges that: 

"The said Max Endleman and Edward Lord, at or near Juneau, within the 
said district of Alaska, * * * on or about the 7th day of Decen'ber, 1896, 
and at divers other times before, did unlawfully and willfully sell to John Doe 
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âiid Richard Roë and to divers othèr ! persoris, whose réal hàtù'és are to the 
j^ànd : 'jurors : "unknown, an ïntbxicating Iiquor, called whisky, to wit, one glass, 
ptoti 'quart, gallon, of sald liquor (the féal quântity is to thë grand jurors nn- 
khowil), withouthaVihg flrst' compliéd wlth the law concerning the sale o£ in- 
toxicatlng llquors in the district of Alaska." 

The dpfeMants ïhoved to quash ,thîs indïëtmënt upon the grounds 
(î) that twfr' or' more offenses weré charged in the same count and 
same indictment; (2) that the indictment was fatally defective for 
duplicity; (3) that two .or more offenses were charged in the same 
indictment in the same count against. two défendants, without seg- 
régating the offenses committed by each défendant; (4) that the in- 
dictment was too vague, indefinite, and uncertain to afford the ac- 
cused proper notice of the crime charged against them to enable them 
to properly plead or prépare their défense. The motion to quash the 
indictment was denied, and thereupon the défendants interposed a 
démurrer oh the grounds : (1) That the court had no jurisdiction over 
the subject-matter of the action; (2) that more than one crime is 
charged in the indictment against the défendants in the same count; 
(3) that the facts stàted in the indictment do not constitute a crime, 
or any crime, against the défendants, or either of them. The démur- 
rer was overruled, and the défendants plead not guilty. At the trial 
the défendants movèd the court to require the district attorney to 
elect upon what particular sale set forth in the indictment he would 
rely for a conviction, which motion was denied. Upon the flrst trial 
the jury was unable to agrée.' Upon the» second trial the jury found 
the défendant Max Endleman guilty as charged in the indictment, and 
Edward Lord not guilty. The défendant Endleman moved in arrest 
of judgment and for a new trial, and thèse motions were denied. 

The errors assigned, 16 in number, relate to the sufflciency of the 
indictment as against the objections that were raised by the motion 
to quash, by the démurrer, and by the motion in àrrestof judgment; 
enrorâ oecurring dtiring the progressif the trial, to which exceptions 
were tâken; and errors in the instructions of the Court to the jury. 
The objections raised by the motion t© s quash the indictment may be 
dismissed with thè observation that a' motion to quash an indictment 
is ordinarily.addressed to the discrétion of the 'court, and thêrefôré 
a refusai to quash cannot generally bë assigned' as error. U. S. v. 
Eosenburgh, 7 Wall. 580; U; S. v. Hamilton, 109 U. S. 63, 3 Sup. Ct. 
9;,Ldgan v. R S., 144 U. S. 263, 12 Sup. Ct. 617; Durland v. U. S., 
161 U. S. 306, 16 Sup. Gt. 508. 

In support of the flrst ground of démurrer, it is contended that the 
law upon which the prosecution is based is unconstitutional, because, 
among other things, the. government of the United States cah exercise 
fflnly those spécifie powers conferred upon itby the constitution; that 
the constitution guaranties to the citizens the right to own, hold, 
fendacquire property, and makes no distinction -as to the character 
of the property; that intoxicating liquors are property» and are sub- 
jects of exchange, barter, and traffle like any other commodity in 
which a right of property exists'; ; that, inasmuch as the power to 
regulate, commerce wa.s committed; r.to, oongress to relieve it from 
àll restrictions, congress cannot itself' impose restrictions upon cOm- 
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merçe by prohibiting the sale of a particular commodity; that, if 
congress bas the power to regulate the sale of intoxicating liquors 
within the territories as a police régulation, it can only enact laws 
applicable to ail the territories alike. The answer to thèse and other 
like objections urged in the brief of counsel for défendant is found 
in the now well-established doctrine that the territories of the United 
States are entirely subject to the législative authority of congress. 
They are not organized under the constitution, nor subject to its com- 
plex distribution of the powers of government as the organic law, but 
are the création, exclusively, of the législative department, and sub- 
ject to its supervision and control. Benner v. Porter, 9 How. 235, 
242. The United States, having rightfully acquired the territory, and 
being the only government which can impose laws upon them, has 
the entire dominion and sovereignty, national and municipal, fédéral 
and state. Insurance Co. v. Canter, 1 Pet. 511, 542; Cross v. Har- 
rison, 16 How. 164, 193; National Bank v. Yankton Co., 101 U. S. 
129, 133; Murphy v. Bamsey, 114 U. S. 15, 44, 5 Sup. Ct. 747; Late 
Corporation of Church of Jésus Christ of Latter-Day Saints v. U. S., 
136 U. S. 1, 42, 43, 10 Sup. Ct 792; McAllister v. U. S., 141 U. S. 174, 
181, 11 Sup. Ct. 949; Shively v. Bowlby, 152 U. S. 1, 48, 14 Sup. Ct. 
548. Under this full and comprehensive authority, congress has un- 
questionably the power to exclude intoxicating liquors from any or ail 
of its territories, or limit their sale under such régulations as it may 
prescribe. It may legislate in accordance with the spécial needs of 
each locality, and vary its régulations to meet the conditions and cir- 
cumstances of the people. Whether the subject elsewhere would be 
a matter of local police régulation, or within state control under 
some other power, it is immaterial to consider. In a territory ail 
the functions of government are wkhin the législative jurisdiction 
of congress, and may be exercised through a local government, or 
directly by such législation as we hâve now under considération. 

The contention that the law is in restraint of trade and commerce, 
and therefore in conflict with the doctrine declared by the suprême 
court in Leisy v. Hardin, 135 U. S. 100, 10 Sup. Ct. 681, is also with- 
out merit. It was determined in that case that the law of a state 
prohibiting the sale of intoxicating liquors except for pharmaceutical, 
médical, chemical, or sacramental purposes, and under a license from 
a county court of the state, was, as applied to a sale by the importer, 
and in the original packages or kegs, of liquors manufactured and 
brought from another state, unconstitutional and void, as répugnant 
to the clause of the constitution granting to congress the power to 
regulate commerce with foreign nations and among the several states. 
In pursuance of this décision, and in récognition of the conditions in 
certain localities, congress provided, in the act of August 8, 1890 
(26 Stat. 313): 

"That ail fermented, distilled, or other Intoxicating liquors or liquida trans- 
ported into any state or territory or remaining for use, consumption, sale or 
storage therein, shall upon arrivai in such state or territory be subject to the 
opération and effect of the laws of such state or territory enacted in the exer- 
cise of Its police powers tp the same extënt and in the same tuanner as though 
such liquids or liquors had been produced in such state or territory, and shall 
not be exempt therefrom by reason of being introduced tlierein in original pack- 
ages or otherwlse." . , i , .<.,-, 
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This law was declared in Re Rahrer, 140 U. S. 545, 11 Sup. Ct. 
865, to be a valid and constitutional exercise of the législative power 
conferred upon congress; and a provision of the constitution of Kan- 
sas, which provided that the manufacture and sale of intoadcating 
liquors should be forever prohibited in that state except for médical, 
scientific, and mechanical purposes, and an act passed in enforcement 
thereof, were sustained, on the ground. substantially, that congress 
had determined that it would interpose no obstacle to such légis- 
lation; that, in the régulation of commerce, no reason was perceived 
why congress might not provide that certain designated articles of 
interstate commerce should be governed by a rule that would devest 
them of that character at an earlier period of time than would other- 
wise be the case. In other words, there was no reason why the law 
of a state or territory, prohibiting the sale of intoxicating liquors, 
should not take effect immediately on the arrivai of the article within 
its territorial jurisdiction. 

The second ground of demurrer is that more than one crime is 
chargea in the indictment against the défendant in the same count. 
Section 7 of the act providing for a civil government for Alaska (23 
Stat. 24, 25) déclares that the gênerai laws of the state of Oregon 
then in force are to be the law of said district The Criminal Code 
of Oregon dispenses with ail technical requirements in criminal plead- 
ing, and provides that the indictment is sufficient if it can be under- 
stood therefrom that the crime was committed at some time prior to 
the flnding of the indictment, and within the time limited by law 
for the commencement of an action therefor; that the act or omission 
chargea as the crime is clearly and distinctly set forth, in ordinary 
and concise language, without répétition, and in such manner as to 
enable a person of common understanding to know what is intended ; 
that the act or omission charged as the crime is stated with such a 
degree of certainty as to enable the court to pronounce judgment 
upon a conviction, according to the right of the case, and no indict- 
ment is insufficient, nor can the trial, judgment, or other proceedings 
therein be affected, by reason of a defect or imperfection in matter of 
form, which does not tend to the préjudice of the substantial rights 
of the défendants upon the merits. Gr. Code, § 80. 

Hâve the substantial rights of the défendant been prejudiced by 
any defect or imperfection in either the matter or form of the charge 
contained in the indictment? We think not. In Stors v. State, 3 
Mo. 9, the indictment charged the défendant with selling spirituous 
liquors without a license to two persons named, and to divers other 
citizens to the jurors unknown. The défendant demurred to the in- 
dictment, on the ground that it contained only one count, and that 
several distinct offenses were charged in that count. The court held 
that there was no force in the objection, and that it was to the inter- 
est of the défendant to consider the several acts as constituting but 
one offense, whether they were or were not committed at the same 
instant of time, which might well hâve been. It was also held that, 
as the charge did not amount to a felony, the prosecutor could not 
be called upon at the trial to elect upon which charge he would pro- 
ceed. In People v. Adams, 17 Wend. 475, the indictment was for 
selling liquors without a license, and charged that the défendant, 
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od the lst day of June, 1836, and on divers other days and times 
between that day and the day of findinsr the indictment, sold by 
retail, to divers citizens of the state, and to divers persons to the 
jurors unknown, spirituous liquors and wines, to wit, three gills of 
brandy, three gills of wine, three gills of gin, three gills of whisky, 
three gills of cordial, three gills of bitters, three gills of rum. It was 
objected that more than one offense was chargea in one count. The 
court held that the objection was not true in point of fact. The 
whole charge was deemed to be but one transaction, and the allé- 
gation that the offense was conimitted on a particular day, and also 
on divers other days, was good as to the day certain, and the residue 
was rejected as surplusage. In Osgood v. People, 39 N. Y. 449, an 
indictment charged the défendant with unlawfully selling liquor to 
différent persons on différent days. The défendant was convicted of 
one offense. It was objected that the défendant was charged with 
several distinct offenses, and that the indictment was bad for uncer- 
tainty and duplicity. The indictment was upheld, and the convic- 
tion sustained, on the authority of People v. Adams, supra. It was 
further said that the verdict was conclusive évidence that neither 
aï that time nor at any other time had the défendant been proved to 
hâve committed more than one offense for which he was on trial. 
In State v. Anderson, 3 Rich. Law, 172, the indictment charged in 
one count various acts of retailing liquors without a license as con- 
stituting a single offense. "In this," said the court, "there is no 
duplicity or misjoinder, but rather a favor to the défendant in enu- 
merating, as aggravations or characteristic répétitions of the prin- 
cipal act, other acts, each of which might hâve been alleged as a 
separate offense." In Nelson v. IL S., 30 Fed. 112, the act constitut- 
ing the offense was, as in the présent case, the sale of intoxicating 
liquors in Alaska, and involved the construction of the same statute. 
The indictment charged that the défendant did "at the town of Sitka, 
within said district, sell one pint of brandy, one pint of wine, one 
pint of whisky, one pint of béer, contrary to the statute," etc. The 
name of the purchaser was not given, and the omission was one of 
the grounds of objection to the indictment. The case was taken on 
a writ of error to the district court of the United States for the 
district of Oregon, and that court held that the name of the purchaser 
was not a necessary ingrédient of the offense, particularly where the 
prohibition to sell is gênerai, irrespective of persons, and that the 
omission could not be alleged as error. See, also, opinion of the 
court in State v. Hodgson, 66 Vt. 134, 28 Atl. 1089, adopted as the 
views of the suprême court of the United States in Hodgson v. State 
of Vermont (recently decided) 18 Sup. Ct. 80. It is clear, from thèse 
authorities, that the défendant, having been convicted of but one 
-offense, has no substantial ground of objection to the indictment on 
the ground that it charges more than one offense in the same count. 
Thèse authorities also dispose of the objection that the court refused 
to require the district attorney to elect unon what particular sale 
set forth in the indictment he would rely for conviction. 

It is assigned as error that the court refused to allow the défendant 
to introdnce in évidence a spécial tax receipt issued to the défendant 
;by the collecter of internai revenue for the district of Oregon, for 
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$25, on the business of retail liquor dealer at Juneau, Alaska, for the 
year commencing July 1, 1896, and ending June 30, 1897. The re- 
ceipt contained the following printed indorsement: 

"This stamp is simply a reeeipt for a tax due the government, and does not 
exempt the holder from any penalty or punishment provided for by the law of 
any state for earrying on thé said business within such state, and does not 
authorize the commencement nor the continuance of such business contrary to 
the laws of such state, or in places prohibited by municipal law. See section 
3243, Kev. St. U. S." 

The section of the Kevised Statutes to which référence is made by 
the printed indorsement déclares speciflcally that the payment of the 
tax does not authorize the commencement or continuance of any trade 
or business contrary to the laws of the state or in places prohibited 
by municipal law. This was also determined by the suprême court 
in McGuire v. Com., 3 Wall. 387, and License Tax Cases, 5 Wall. 462. 
The défendant in this case was being prosecuted for violating the 
local op municipal law of the territory, and the circumstance that 
the local law for Alaska and the national revenue law were both en- 
acted by congress is immaterial in view of the provision in the latter 
that the local law must prevail in determining whether a business 
for which a spécial tax is required may or may not be carried on in a 
given locality. In answering this charge, the payment of the spécial 
tax required by the gênerai government for earrying on the business 
of a retail liquor dealer was therefore clearly irrelevant and imma- 
terial. 

In charging the jury, the court said : 

"The fédéral courts allow the judges sometimes to give an opinion on the 
évidence. I gave my judgment to the other jury, and I will give it to you. 
I do not see any way that thèse défendants can be acquitted. Notwithstanding, 
I charge you that you are the judges of the évidence, and from that évidence 
it is for you to say whether or not they, or either of them, are guilty." 

It is objected that the court had no right to express an opinion as 
to the guilt or innocence of the défendant. The language used by 
the court, as to the guilt of the défendant, is certainly not to be com- 
mended. While it is true that the fédéral judges hâve the right, in 
criminal cases, to express to the jury their opinion as to the guilt or 
innocence of one accused of crime and on trial, and advise them as to 
the facts of the case, still the suprême court has repeatedly admon- 
ished the trial' courts that this should be done with great care and cir- 
cumspection. 

In the case of Starr v. U. S., 153 U. S. 614, 627, 14 Sup. Ct. 919, 
924, the suprême court, in expressing in unmistakable terms its dis- 
approbation of the language used by the trial judge in his charge 
to the jury, said: 

"Whatever spécial necessity for enforcing the law in ail its rigor there may 
be in a parti cular quarter of the country, the rules by which and the manner 
in which the administration of justice should De conducted are the same every- 
whére, and argumenta tive matter * * • should not be thrown into the 
scales by the judicial offleer who holds them." 

While the remarks of the learned judge are subject to criticism, 

and we are compelled to express our disapproval of it, still as no 

, rule of, law was incorrectly stated to the jury, and the matters of fact 

were ultiinately submitted to thé détermination of the jury, we do 
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not consider that it was réversible error. Rucker v. Wheeler, 127 
U. S. 85, 93, 8 Sup. Ct. 1142; Lovejoy v. U. S., 128 U. S. 171, 173, 
9 Sup. Ct, 57. 

The other errors assigned are so obviously without merit as not to 
require discussion. The judgment of the district court is affirmed. 
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(Circuit Court of Appeals, Seventh Circuit April 1, 1898.) 

No. 44L 

L Patents— Novelty and Invkntion. 

The patent law was not intended to foster attempts to appropriate and 
monopolize things of commonplace character and of familiar use, on the 
ground that, though frequently employed even in patented devices, they hâve 
not been claimed as inventions, and their uses and benefits exploited. 

2. Same — Improvement in Stoves. 

The Keep patent, No. 368,770, for an improvement in stoves, the essential 
features consisting of an inturned, mica-fllled section over the fire pot, a re- 
flector above the inturned section, and mica interposed between the fire 
and reflector, arrangea to spread light and heat, covers results rather than 
the means of producing theru, and is void for want of patentable invention. 
81 Fed. 376, reversed. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Wisconsin. 

By the decree below, the second and flfth claims of letters patent of the United 
States, No. 368,770, issued on August 3, 1887, to William J. Keep, assigner to 
the appellee, for an improvement in stoves, were declared valid, and to hâve 
been infringed by the plalntiff in error. The spécification of the patent con- 
tains the follovring statements: "This improvement relates more particularly to 
that class of stoves provided with reflectors to deflect light and heat; and the 
invention eonsists mainly in the attachaient to stoves of a reflector in such a posi- 
tion that the heat or light will first pass through the walls of a stove to a re- 
flector or reflectors, and in certain détails of construction and arrangement of 
parts, whereby the beforesaid main feature is carried out. * * * In carrying 
out my invention, I prêter to use a stove such as is shown in Fig, 1. The lower 
part, A, of this stove, up to the point marked %' may be of any approved pat- 
tern, as it is only above this point that my invention begins. * * * Above the 
part A, I hâve the usual mica doors, as shown at B, and above that again is 
an inturned section, C, preferably slightly convex, althougb. it may be flat if de- 
sired, and either inclined or horizontal, and having openings filled with mica. 
Above this inturned section is an oveihanging section, D, in front of which is a 
reflector, E, preferably set a slight distance away from the same, so as to leave 
an air space between the two, to prevent the reflector becoming heated and 
discolored. * * * I prefer to extend the inturned section, C, nearly or quite to 
the center of the stove, so as to obtain as large an amount of aperture for the 
mica lights as possible. * * * In some cases, in addition to the reflector 
in front, as shown in Fig. 1, I extend the inturned section, C, around on each 
side, as shown in Fig. 2, and place reflectors, E', at the sides, as shown, which 
may be arrangea in two, three, or ail four sides as preferred. I do not limit 
myself to magazine stoves, such as are shown in Figs. 1 and 2; but the reflect- 
ing principle may be carried out in many other w-ays, which will be obvious 
to stove manufacturera. For instance, in an ordinary cylinder stove the door 
may or may not be filled with mica at ail, but may be an ordinary métal door 
and a mica cover, C, run in over the fire, as shown in Fig. 3, and the curved 
overhanging plate, D, extended forward to connect with the front wall of the 
stove; or I may provide a stove of cylindrical or other form with a top having 
openings for mica extending nearly or entirely over the top, and set a reflector 
on the back of said top as shown in Fig. 5. The same feature may be applied 
i Renearing denied June 10. 1898. 
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to a cook stove by providing in lieu of the ordinary covers others provided with 
mica-filled openings, as shown at H, and securing thereto a reflector, E". In- 
stead of thé face of the section C being curved, it is obvious that It may be 
made with a plane surface, if desired. It is also obvious that transparent or 
translucent materials other than mica may sometimes be used in lieu thereof. 
* * * I deem it Important that the mica be placed between the reflector 
and the flre. * » * Having thus described what I at présent consider the 
préférable ways of carrying out my invention, but without intending to limit 
myself thereto, I claim as new: (2) The combination, in a stove, of a vertical 
section, as A, B, inclosing the flre pot, an intumed section, C, arrangea over 
the flre pot, a reflector, E, arranged above said inturned section, and mica inter- 
posed between the flre and reflector, substantially as described. * * * (5) 
The combination, in a stove, of a vertical section, an inturned section, C, having 
openings fllled with mica, and multiple reflectors as E', E', arranged to diffuse 
and spread the rays of light and beat In various directions, substantially as de- 
scribed." 
The following are the drawings of the patent: 
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E. H. Bottum, for appellant. 
Ephraim Banning, for appellee. 

Before WOODS, JENKINS, and 8H0WALTER, Circuit Judges. 

WOODS, Circuit Judge, after stating the case as above, delivered the 
opinion of the court. 

If valid, this patent must be held to embrace any form of construc- 
tion winch, in respect to the éléments of the claims, shall be substan- 
tially like or équivalent to any of the forms shown in the drawings. 
"The reflecting principle," says the spécification, "may be carried out 
in many other ways which. will be obvious to stove manufacturers." 
As illustrated in Figs. 1, 2, and 3, the invention will include any stove 
so constructed that the light passing through a door or window of 
mica will strike upon and be reflected into the room from a polished 
surface upon any part of the stove, or from a reflector attached to the 
stove. As illustrated by Figs. 4 and 5, it will include any stove with 
a reflector so adjusted with référence to an opening filled with mica as 
to turn into the room the transmitted light. The claims contemplate 
that the mica shall be located above or over the fire pot, but that is ac- 
cidentai merely, and constitutes no essential feature of the mechanism ; 
no more than does "the vertical section" inclosing the fire pot, which 
in other claims is described as "substantially vertical." If good for 
anything, the claims are the same as if for a stove with an opening 
filled with mica or other translucent material, so placed that light from 
the interior of the stove passing through the opening will strike upon 
a reflector attached to the stove or upon a polished part of the stove, 
and be reflected into the surrounding space. The patent is for a 
mechanism, and not for a design; and whether the location of the 
opening be on the top or side or bottom of the stove, if only light from 
the interior pass through it, the différence of location cannot affect the 
character of the mechanism, which, manifestly, will embody the inven- 
tion as much when found in one part of the stove as another. Prac- 
tically, the patent covers results rather than the means of producing 
them. It is not pretended that the manufacturers of stoves, of what- 
ever form, old or new, hâve not the right to polish them outside and 
inside if they please, and also hâve the right to put in them ad libitum 
openings filled with mica. There could be no invention in doing so; 
but, if this patent is good, it will be infringed if, by chance or design, 
a stove of any pattern be so constructed that a ray of light through a 
pièce of mica will strike upon a reflecting surface attached to or con- 
stituting a part of the stove. For instance, the laundry stove of Green. 
as shown in design patent No. 101, l>as two inturned surfaces related to 
each other as the parts of an hourglass. For the purpose of utilizing 
the light in the stove to illuminate the room, the owner or maker of 
that stove may rightfully insert in the lower inturned surface a pièce 
of mica; but, once he does it, he is an infringer of this patent, because 
the light will strike upon the opposite surface above, and be reflected. 
In other words, in that form of stove a plate of mica cannot be used in 
the part next over the fire pot, unless, by the use of dead black paint 
or otherwise, the upper opposite surface be made and kept nonreflect- 
ing. The same is true of the many varieties of stoves on the project- 
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ing or overhanging parts of which, whetheijpolished for the purpose or 
not, the light passing through mica plates maystrike and be reflected. 
Without going further into the détails of the discussion, it is enough 
to rëfer to the fireplace heàtër of James Spear, as iliustaated in a 
catalogue published in 1884 at Philadelphia. Around that heater is 
a framé, of which the catalogue says: "The frame is large and full 
nickel plated, hasa cpncaved surface, and extends back some distance, 
catching the light from the mica Windows, and acts as a reflector, cast- 
ing the light and heat into the ropm." In this device the inturning is 
on horizontal instead of vertical lines, and' the reflection, of course, is 
from that part of the frame which is adjacent to the side of the heater; 
but the mica is placed bëtween the reflector and the firé, and the ob- 
jection that "there is no provision of an inturned mica section and re- 
flector serving in any manner. to reflect the rays of light and heat from 
the uppër surface of the flre pot" is without force upph the question 
of patentability. Nothing was lacking to the Spear device to fulflll 
that condition but to put a mica windpw in the upper part, which was 
already jnturned and cappedjWÎth. a reflector in prpper place. To do 
that certainly could not hayé been invention» Itmay be remarked 
that the "reflecting principîe" and the mechanism involved in this pat- 
ent hâve long been exemplified in the ordinary forms of lamps and 
glass chimney», and the reflectors and shades ùsed in connectipn there- 
with. , 

There is a degree of crédit due to one who explores out of the way 
or hidden places, and brings io the light and to the uses of civilization, 
as "abandoned experiments,!' the discoveries of others, whose genius 
was itself a disqualification for the achievement of practiçal success; 
but it is certainly ho part of the intention of the patent law to foster 
attçmpts to appropriate and monopolize things of commojiplace char- 
acter, and of familiar use, on the grpundithat, thôugh frequentiy em- 
ployed even in patented devices, they hâve not been claimèd as inven- 
tions, and their uses and beneflts exploïted. "■. The obvious need not be 
explained. The decree below is reyersëd, with cpsts, and with direcr 
tipn-to djsmis^ the bill. 



■ S^AW, ELECTRIC CRANE GO. v. SHRÏVER. ; : 
(Circuit: Court ofAppeals, SecoBd': Circuit. March % 1898.)' ■'. 

>■• /"'*/'" " : " '■ tJo.'tQ. ■ •':.;: V. • ;-. 

1. Patents— I^ventios— Ële ( cth"îc Crânes. . . ' '., '. '., ' „, 

. Therë was ,nb' Invention Jn the employaient of three Indepjériaeht èlectric 
*'• iflotbrs 'eoïttrbHed "f r'otti a ; common point to move the SeVerâl jîktts ; of the old : 
bvérheàd trolley frame, which had previotisly been operated by thrëe indé- 
pendant engines moved by steampower. :, ' .. .,,,<; ;i 

.'The Sha-if patent, No. 430,487, for improvement in èlectric crânes, heïd 
invalid as tbclaims 1 and 2, foi* want bf patentable invention. ' 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York, ; ; • 

This cause cornés hère ùpon an appèal by èomplainant from a deeree of the- 
clfcult court, goutheça district of New ïorls, entered March 16, 1897, dlsmissmg 
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the bill. The suit was brought for Infringement of letters patent of the United 
States, No. 430,487, granted to Alton J. Shaw, June 17, 1890, for an eleetric 
crâne. The patent came first before Judge Acheson, sitting in the district of 
New Jersey, in a suit by the same complainant against Henry B. Worthington, 
incorporated, charging infringement of the first, second, and tenth claims of the 
patent. It was held void for want of invention, in an opinion which will be 
found in 77 Fed. 992. The suit in the Southern district of New York charged 
infringement of the first and third claims. The judge who heard the cause fol- 
lowed Judge Acheson's décision, and wrote no opinion. 

Frederick H. Betts, for appellant. 
John R. Bennett, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PEE CUBIAM. The record is a most voluminous one, covering 
1,700 printed pages. Six experts of unquestioned ability hâve been 
examined, three on a side. The briefs are able, ingenious, and ex- 
haustive; and y et, when the record has been read, the briefs stud- 
ied, and the testimony of the experts analyzed, it is apparent that 
the question presented is, after ail, a single one, which may be an- 
swered without any extended discussion. Indeed, it seems un- 
necessary to add anything to the brief opinion of the court in the 
district of New Jersey. 

The claims in question are: 

"(1) In combination with a supporting track, a bridge mounted and movable 
thereon, a trolley or car mounted and movable upon the bridge, a hoisting drum 
or pulley carried by the trolley, and three independent eleetric motors, each in 
communication with a source of electricity, one of said motors being carried by 
and serving to propel the bridge, and the other two being carried by the trolley, 
and serving, respectively, to propel the trolley, and to actuate the drum or pulley." 

"(3) In a traveling crâne, the combination of a bridge, an eleetric motor carried 
by and serving to prepel the same, a trolley mounted upon the bridge, and an 
eleetric motor carried by the trolley, wholly independent of the first, and serving 
to propel the trolley over the bridge." 

An overhead traveling crâne is one where there is a movable trav- 
eling bridge, a traveling carriage or trolley on the bridge, and a hoist 
on the trolley, having its various movements actuated by power. The 
moving bridge imparts, to the body to be acted upon, motion forward 
or backward; the trolley imparts motion to one side or the other; 
and the hoist imparts motion up or down. It is manifest that, by 
the combination of thèse motions, every conceivable path within 
range of the crane's capacity may be given to the body sought to 
be moved. The more harmoniously thèse three movements are 
combined, the more quickly one or other of them may be changed, 
the more variety there may be in the speed of one or ail of them, 
the more efficient will be the crâne. Flexibility and smoothness 
of opération are important éléments in such a combination. Over- 
head traveling crânes, driven by steam power and by hydraulic 
power, existed before the patentée began to experiment, and in 
thèse the three lines of motion were combined, under direction of 
the operator, to give to the weight moved such a path as ne might 
sélect. It is concedëd that the patent cannôt be sustained upon 
the theory that Shaw substituted eleetric power instead of steam 
or hydraulic power fn such machines; nor is there any contention 
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that lie devised some new and useful variety of electric motor. 
The entire invention claimed for Shaw is thus stated : 

"Shaw's invention consista essentially, not only in the utilization of independent 
electric motors, as the moving powér for the several traveling parts of his crâne, 
but also in the adaptation of the motors and the crâne each to the other by the 
location of one motor for moving the bridge directly upon the bridge itself, and 
the location of another motor for moving the trolley directly upon the trolley 
itself." 

The prior art shows traveling crânes operated by steam power, 
in which the three motions are imparted by three independent en- 
gines, — one for each motion, — so arranged that each engine can act 
as its own brake, and ail can be worked at once if désirable. The 
prior art shows crânes in which thèse three independent motors 
were located: upon the trolley, and other crânes in which they were 
located upon the bridge; and, of course, when so placed, a more 
or less complicated arrangement of clutches, pinions, and gearings 
was required to transmit the power of the independent motor to 
the place where it was to act. This was a drawback, but was ap- 
parently deemed by the inventors of those earlier crânes less of 
a drawback than it would hâve been to furnish each independent 
motor with its independent boiler, or to supply steam from the sin- 
gle boiler through flexible pipes to motors whose position relative 
to that boiler was constantly changing. With electric motors, 
however, it is not essential to locate the motor so near to the source 
of power, and at a fixed distance from it. On the contrary, the 
motor may be placed in any position, and the power sent to it over 
a wire. It was the teaching of the electric art to attach the motor 
to the driven mechanism much more directly than other kinds of 
motor, and that, by reason of such direct application, much inter- 
médiare shafting and gearing could be dispensed with. It would 
seem that, given the three independent steam motors, and given 
the suggestion that electric motors be used to do the work, the 
locating of each directly on the part it was to niove would suggest 
itself to those familiar with the art. We concur, therefore, with 
the conclusion expressed in Crâne Co. v. Worthington, supra, that: 
"The différences between the crânes of Force and Newton and the crâne of the 
patent in suit are simply such as would naturally be made in changing the motive 
power, and whatever of superiority over previously used traveling crânes is to be 
found in the crâne of the patent is due altogether to the recognized advantages 
Inhérent in the electric motor." 

The decree of the circuit court is affirmed, with costs. 



AMERICAN GRAPHOPHONE CO. v. WALCUTT et al. 

(Circuit Court, S. D. New York. March 28, 1898.) 

Injunction— Contrmpt — Lnfringement of Patent. 

Where the offlcers of a corporation, adjudged guilty of contempt for the 
violation of an Injunction against the lnfringement of a patent, claim that 
they were misled by the wording of the decree, they are entitled to the bene- 
flt of any fair doubt in that respect, and are not punished beyond making 
good the injury by paying over the profits and damages of the violation, 
with costs. " 
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This was a suit in equity by the American Graphophone Company 
against Cleveland Walcutt and Edward F. Leeds, for infringement of 
a patent. 

Philip Mauro, for plaintiff. 
Albertus H. West, for défendants. 

WHEELEE, District Judge. The claims of this patent that hâve 
been sustained cover sound records, as manufactures. The défend- 
ants hâve phonographs acquired from the American Phonograph Com- 
pany, which that company had a right, acquired from owners of this 
patent, to use for making such sound records, and this right came 
with the phonographs to the défendants. When the decree for an 
injunction was settled, in order that the défendants might not be 
restrained from doing anything that they had a lawful right to do. the 
decree for the injunction was not left to be for an injunction against 
making, using, and selling such sound records absolutely, but only 
against such as were not, or should not be, "made on machines not 
procured from the plaintiff, or under this patent." Ail such sound 
records so made by the use of the phonographs so procured in subordi- 
nation to the patent, and to the rights of those owning it, were left 
free to the défendants. Ail other such sound records were prohibited 
to them. They appear to hâve continued making original and dupli- 
cate sound records since the injunction as they did before. There does 
not appear to be any différence between the originals and duplicates 
when made. The former are understood to be made by the opération 
of sound waves of speech, or music, in the air, upon the phonographs, 
which are made thereby to record them. The latter are understood 
to be copied by machines from the former, and not to be made by 
sound waves in the air. The latter cannot be made by using the 
phonographs which the défendants hâve the right to use alone. Other 
means are, and necessarily must be, employed in making them. The 
défendants are strictly limited to what their phonographs so procured 
are actually made to do ; the use of those existing things only being 
what is free from the monopoly of the patent to the défendants. The 
right to make sound records by the use of certain phonographs does 
not include a right to make like sound records by other means, or 
by the use of the phonographs and other means necessary to accomplish 
the making of them. This latter the défendants appear to hâve done; 
and, by doing it, they hâve gone outside of the license implied from the 
ownership of, and right to use, the spécifie phonographs procured from 
the American Graphophone Company, and hâve thereby violated the 
injunction. They hâve done this as officers of a corporation organized 
while the case was under advisement, but that does not make their 
own acts any less a violation of the injunction. They must therefore 
be adjudged guilty of contempt. 

They claim to hâve been misled by the wording of this part of the 
decree; and as this proceeding is in its nature criminal, although for 
the protection of a civil right, they are entitled to the benefit of any 
fair doubt in that respect. The words do not seem to be ambiguous in 
this direction, but may hâve appeared so to others; and, to give the 
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défendants the full beneftt of ail possible donbt of intent arising from 
ambiguity, they will not be, punished beyond making good the injury 
to the party, by paying over, upon ascertainment, the profits and dam- 
ages of the violation, with costs of this proceeding, and, in default 
thereof, to stand committed. The respondents are adjudged guilty of 
contempt, and let an account be taken by the master of the profits and 
damages of the violation of the injunction order, to be paid in some 
short time after thè coming in of the report, with costs; and, in de- 
fault thereof, défendants to stand committed till the same are paid. 



THE WASP. 
DONOGHUE-KELLOGG MILL 00. v. THE WASP. 
(District Court, D. Washington, N. p. April 4 >; 1898.) 

1. Towing Raft— Guaranty of Safe Delivery — Breaoh. • 

Where the lessees of a steam tug entered into a contract to tow a raf t 
of cedar logs, and guarantied their safe delivery, they are Hablë under the 
guaranty for logs lost by them, and, under the statute of the state of Wash- 
ington (2 Ballinger's Codes & St. Wash. § 5953), the libelants hâve a lien 
on the tug for the amount of damages. 

2. Same— Négligence. , ■ 

Where the master and lessees of a tug, towing a raf t, flnding that they 
cannot enter a bay until the nert flood tide, leave the raft unsecured except 
by a single Une tied to an insecure Staké in the beaeb, and remain absent 
until the next flood tide, they are guilty of gross négligence, and liable for 
the value of the logs lost, 

T. B. Hardin, for libelants. 
Allen & Powell, for claimant. 

HANFOBD, District Judge. The lessees of the steam tug Wasp 
entered into a contract with the libelants to tow a raft of cedar 
logs from Utsalady to the libelants' shingle mill at Ballard, and, 
in considération of the price foi* towing, agreed to be paid, guar- 
antied the safe delivery of the logs. At the entrance to Salmon 
Bay, the tug, with her tow, encountered difficulties, and was delayed, 
and, when the raft was delivered at the mill a large number of 
the logs had been lost, for which loss the libelants hâve sued to 
recover damages. The contract by which the lessees guarantied 
the safe delivery of the logs h&s been broken, and, without proof of 
additional factSj the libelants aire entitled to recover damages, and, 
by force of a statute of this state, the libelants hâve a lien upon 
the steam tug for the amount of damages. 2 Ballinger's Codes & 
St. Wash. § 5953. Without the guaranty, the tug would not b.e 
liable, unless there was négligence in handling the raft, amounting 
to a failure to exercise ordinàry care and skill, and the libelants 
would hâve the burden of proof to show a breach of the contract 
by failure on the part of the tug's captain to exercise ordinàry 
care and skill. The A. E. Bobinsôn, 57 Ped. 667; But, even under 
this rule, the libelants hâve made a good case. It is clearly estab- 
lished by the évidence that there was gross négligence on the part 
of the master and the lessees of the; tug in handling this raft. I 
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wiïï not criticise their conduct previous to the grounding of the 
raft on the sand spit at the entrance to Salmon Bay. It is suffl- 
cient to say that, when they found that they would be unable to 
enter until the next flood tide, they were négligent and foolish in 
leaving the raft unsecured except by a single Une tied to an in- 
secure and weak stake or post in the beach, and remaining absent 
until the next tide had corne in sufflciently to float the raft. No 
person côuld doubt that it would be négligence for the 1;ug to hâve 
left her tow for 10 or 12 hours, afioat in mid channel, and yet it 
would hâve been lëss liable to hâve been lost or damaged than in 
the position in which the tug did leave this raft. I find the value 
of the logs which were lost to be $814.80, and this amount, with 
interest at the rate of 7 per cent, per annum from January 1, 1897, 
is the amount which, with costs, will be decreed to the libelants 
as their damages. The évidence fails to show that the libelants 
were damaged by loss of profits. They did lose $7 per day for a 
period ôf 10 days, during which the mill wàs shut down, which 
they would be entitled to recover in addition to the value of the 
logs, but this damage only equals the amount of the towage bill, 
which should be deducted. 



THE JOSEPH JOHN. 

LIMITED LIABILITY CO. v. STARSTROM et al. 

(Circuit Court of Appeals, Fifth Circuit March 1, 1898.) 

No. 605. 

ShIPPING — iNJURY TO StEVEDORE. 

Where a stevedore's employé was injured by the falling into the hold of 
bags of freight from the sling, and the évidence showed that the accident was 
due to the eombined carelessness of the employés on the barge from which 
the freight was being taken, of other employés of the stevedoré, and of a 
seaman employed at the winch, together with some négligence on the part 
of the injured perscn himself, keld, that. the ship was not liable, especially 
in the absence of any évidence of want ôf care by the master or owners in 
selecting the winch man. 

Appeal from the District Court of the United States for the Eastern 
District of Texas. 

W. B. Lockhart, for appellant. 

John D. Fearhake and M. H. Royston, f or appellees. 

Before PARDEE and McCORMICK, Circuit Judges, and SWAYNE, 
District Judge. 

PARDEE, Circuit Judge. This is an appeal from a final decree 
of the district court in favor of John Starstronl, libelant, against the 
Limited Liability Company, claimant of the steamship Joseph John, 
awarding the said Starstrom the sum of $1,000, with interest and 
costs, as damages for personal injuries suffered by him while employed 
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in receiving and stowing cargo on board the steamship Joseph John. 
The original libel propounded as follows : 

"First. That on or about the 13th day of September, in the year 18&4, this 
libelant was employed as a laborer by Dolson & Nelson, stevedores, on board 
the steamship Joseph John, for the purpose and in the capacity of assisting in 
redeiving and stowing a cargo in said vessel, and while the said vessel was lying 
at the port of Galveston, and that the said vessel was being loaded under the 
supervision and direction of T. S. Tullock, the master of the said steamship 
Joseph John. Second. That while serving in the capacity aforesaid this Hbelant 
was stationed in the hold of said vessel, and that while so, stationed and engagea 
in the discharge of his duties this libelant was, without any fault on his part, 
knocked down by the falling into said hold of certain bags. filled with cotton seed 
oil cake; that the said bags of oil cake were of great weight, and the force of 
the blows was so strong as to render this libelant unconscious, causing blood to 
flow from his ears and eyes, and greatly bruising and lacerating his arm and 
leg, rendering the use of said arm of littie or no value to him, and making him a 
cripple for life; that the injury to the leg was near or at the ankle, and resulted 
in strahïing the ankle to such an extent as to greatly Impede this libelant in the 
future use of said leg and ankle; that by réason of the severe Injuries hereinbe- 
fore set forth this libelant was confined in the hospital for a space of four weeks, 
and his capacity for earning a livelihood greatly diminished. Third. This libel- 
ant allèges that the duty of loading said steamship was upon the said T. S. 
Tullock, the master as aforesaid, and Was conducted under his direction, and that 
the said master had placed in charge of the steam winch used for lowering the 
freight into the hold an ignorant and careless seaman, one of the crew of the said 
steamship, and that through the négligence and carelessness of the said seaman 
in allowing the sling in which the freight was hoisted from the wharf to swing 
over the hatchway, and strike against the side thereof, the said bags of oil cake 
became displaced and loosened, and fell through said hatchway upon this libelant; 
and that no warning was given in any manner whatsoever. Fourth. That this 
libelant was an able-bodied laborer at the time of the injury aforesaid, and in 
that capacity was earning the sum of four and no-100 dollars per day, and that 
by reason of the injury as alleged he has been unable to earn that sum or any 
other sum, and the suffering conséquent upon the said injury has been both a 
physical and mental strain, and this libelant allèges that he has consequently 
been damaged in the sum of six thousand dollars. Fifth. That ail and singular 
the premises are true, and within the admiralty and maritime jurisdictlon of 
the United States and of this honorable court." 

Exceptions were filed to this libel to the effect that the same was 
not sufficient to entitle the libelant to recover, because the allégations 
therein show that the libelant and the winch man, through whose 
négligence and carelessness the alleged accident was caused, were 
fellow servants engaged in common employment under the same con- 
trol. This exception was sustained, whereupon, on leave, an amended 
libel was filed in which the third article of the original libel was en- 
larged so as to read: 

"Third. This libelant allèges that the duty of loading said steamship was upon 
the said T. S. Tullock, the master, as aforesaid, and was conducted under his di- 
rection, and that the said master had placed in charge of the steam winch used 
for lowering the freight into the hold an ignorant, incompétent, and careless 
seaman, one of the crew of said steamship, and that the said master knew of 
said seaman's incompetency, ignorance, and carelessness, or by the exercise of 
ordinary care and diligence might hâve known thereof; and your libelant had no 
way of knowing and determining the Ignorance and incompetency of the said 
seaman, said member of the crew being in the employ of the master of the said 
vessel, receiving his pay from said master, and being at ail times under the direc- 
tion and control of the said master; that through the négligence and carelessness 
of the said seaman in allowing tbe sling In whicb the freight was hoisted from 
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the wharf, to swing over the hatchway, and strike against the side thereof, the 
said bags of oil cake became displaced and loosened and fell through said hatch- 
way upon this libelant, and that no warning was given in any manner whatever," 

— But otherwise the amended libel was substantially like the original. 
The amended libel was answered by exceptions of no cause of 
action, lâches, the gênerai issue, and the spécial défenses that the 
libelant was injured, if at ail, through the négligence of a fellow 
servant, and that he was guilty of contributory négligence. There 
were other pleadings in the nature of exceptions, araendments, and 
calls in warranty and for contribution, not necessary to be set forth. 
The material facts of the case, briefly stated, were as follows: The 
steamship Joseph John was being loaded with cotton seed oil meal 
in the port of Galveston by charterers under a charter party which 
provided that charterers' stevedore was to be employed under the 
direction of the master. Bags of cotton seed oil cake were taken from 
a barge of the Houston Direct Navigation Company lying alongside, 
hoisted in slings by means of a swinging derrick operated by a steam 
winch furnished by the ship. The swinging derrick was controlled 
by guys regulated by the stevedores' men, and the steam winch was 
operated by a seaman furnished by the ship. The cotton seed meal 
was being stowed in the afterhold, at the bottom of which, and run- 
ning along through the middle of the hold lengthwise, and directly 
under the hatch, was a tunnel about six feet high and four or five feet 
wide, containing the propeller shaft. The manner of work was that 
the slings would be filled by the employés of the barge, then hoisted 
by means of the derrick and steam winch, and, when at a suffleient 
height, be swung over the hatch, when, under orders from a gangway 
man employed by the stevedores, they would be lowered into the 
hatch, where four men — two on each side of the tunnel — were sta- 
tioned to receive and stow the meal, sling loads being alternately de- 
posited on each side of the tunnel. There was évidence tending to 
show that the guy regulating the swing of the derrick on the side 
towards the barge, and which was managed by a stevedores' man, was 
a little too slack, sometimes allowing the sling load to swing too far 
over the hatch before lowering. The libelant was one of the gang 
of four men employed to stow the cargo, and with one companion 
taking care of each alternate sling load as it was deposited on his side 
of the tunnel. The work was carried on in as rapid a manner as its 
nature would permit, and had been so carried on for about four hours, 
when a sling was improperly loaded on board of the barge, the 
employés of the barge leaving the two parts of the sling close together 
instead of well separated, which load was hoisted by the machinery 
to the proper height, and then swung over the hatch so far that in 
lowering it the load struck the combing of the hatch, and the bags, 
being slippery, fell out of the sling into the hold, striking the libelant, 
and injuring him substantially as set forth in the libel. The gang- 
way man, as usual, called out to "stand from under," he says, several 
times, and the évidence tends to show that, at the time the sling load 
swung over, the gangway man ordered the winch man to hold the 
load without lowering, and probably for the purpose of letting it 
swing back to the middle of the hatch, though, if such orders were 
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giveij, thé ^incK Man did not understaiid them. The libelant admits 
ÏÏearing tKè gangway'iman's ^arning bf thé coming sling load, but in- 
sists thât he got out of the way, 'and pver irito tlie wing of the ship, 
as sooh and as far as he could, and that his injury came from the fall- 
ing meal striktng the tunnel, and glancing off ihto thé wing of the 
ship; but it is more likely, from the entire évidence, that, as the 
expected load was, in order, due to be loaded on the other side of the 
tunnel, the libelant did riot attempt to stand from under until too late 
to avoid injury. The winch man was nbt only an able seaman, but 
had previously operatéd the winch 1 successfully, and with the usual 
care. Ordinarily, the winch would hâve been operatéd by a direct 
employé of the stevedore, but on the occasion in question the master 
of the ship furnishèd the winch man at the spécial request of the 
managing stevedorès. The ship's appliances furnishèd for the busi- 
ness of loading were ail properly rigged, and usually safe, and they 
in no wise, from any defect, coritributed to the libelant's injury. 
' The considération of the whole évidence leads ub to the conclusion 
that the libelant's injuries were caused by the carelessness of the 
employés on the barge, of the stevedorès' direct employés on the deck 
of the ship, of the seaman running the winch, and of the libelant him- 
self, ail cdmbined and tending to the resulting accident. Under this 
state of thé facts, it is difficult to see wherein the ship was in any 
Wise liable for thé libelant's injuries. No foresight or précaution 
required of the master and ôwners of the ship woujd hâve prevented 
the accident. If the work was carried où too rapidly, or if the guya 
to the derrick were too slack,' âllowiiig sling loads to swing too far 
ôVer the hatch, and either contribùted in any way to the accident, 
they were both matters not under the control of the master and ôwn- 
ers, but diréctly under the control of the stevedorès and their em- 
ployés. It is cohtended that the seaman in Charge of the winch was 
négligent in managing and operatiiig the winch, and, if this is con- 
ceded,— though by no means fully : proved,— still, as there is no évi- 
dence to show that the master and owners diâ not use due précaution 
and care in selecting him for the work, and as he was for the time 
beiiig in the service of and under the control of the stevedorès, the 
master and owners cannot be hfeld responsable for his négligence. 
As a mattérof fact, ail the persQhs employed in taking aboard,low- 
éring, and stowihg cargo were in the direct service of the stevedore^, 
no matter by whonreveBtuâlly their .wages weré t'ô ! be paid: If, 
however; it'tehould be çônsideréd that the loading was being càrriéd 
oh for and in the interést and: service of the, ship, then ail thé em- 
ployés erig'agëd, in such loading were iq&irectly the servants of the 
ship, engagea in 1 â commun emplbyment, usingthè master's applian- 
ces at the saine time and under such cirèumstanceéjthat the négligence 
• of one might'yre^ilt in injury to anothër; and in that view of the case, 
àssuining thât tlie libelant was injiired by the négligence of the winch 
man, it is pérfectly clear that ïlié'fwïnèn man w^s a fellow servant, 
'âhd his négligence wàs one of thé rîsks of the employment assumed 
by the libelant when he enterëd upon the services. The decree of 
the district court should be reyérsed, and the libel should be dismissed. 
This conclusion rendéred it unriecëssary to pàss ûpoh the varied ques- 
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tions presented with référence to the liability of the stevedores to con- 
tribute in case the ship should be condemned, and also as to libelant's 
right to recover in admiralty, although himself guilty of contributory 
négligence. 

The costs in this case hâve been very largely enhanced by the calls 
in warranty, and the libelant ought not be condemned to pay ail the 
costs of the district court nor ail the costs of this court. It is there- 
fore ordered and adjudged that the decree of the district court be 
reversed, and this cause remanded, with instructions to dismiiss the 
libel, and that ail the costs of this and the lower court be equally 
divided between the libelant and the claimant. 
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ATLAS S. S. CO., Limited, v. LA CAMPAGNIB GENERALE TRANSAT- 
LANTIQUE. WHEELER v. ATLAS S. S. CO., Limited, et aL 
WESTERN ASSUR. CO. OF TORONTO et al. v. SAME. 

(Circuit Court of Appeals, Second Circuit. April 7, 1898.) 

Nos. 21-23. 

t. Collision— Fog — Anchokino in Channel. 

Where a vessel in a dense fog anchors in New York Harbor outside of 
anchorage limits, and in the track of vessels seeking anchorage, and, while 
there, has means of knowledge, by reason of the passing of other vessels, 
that she is in the channel, she is in fault if another vessel, acting in a pru- 
dent manner, seeking anchorage in the customary and appropriate ground, 
runs into her. 

2. Same. 

Where a vessel outward botind from New York encounters a fog before 
reachlng the Narrows, and décides to anchor, but, instead of anchoring above 
the Narrows, goes on through to flnd anchorage in Gravesend Bay, a natural, 
wide, and favorite anchorage ground (a course followed by other vessels 
about the same time during the same fog), and on leaving the Narrows to 
go to anchorage in the bay, while acting with the Visual précautions, runs 
into another vessel anchored in the channel, she is not at fault. 

Thèse three appeals are from the decrees of the district court for the 
Southern district of New York, which dismissed three libels against 
the steamship Bourgogne, for damages arising from a collision. The 
first libel was by the owner of the injured vessel; the second was by 
one of her passengers; and the third was by the insurers and owners 
of her cargo. 

The gênerai facts in regard to the collision are accurately stated by 
Judge Brown, as follows (76 Fed. 868): 

The above libels were flled to recover damages for injuries arising from a colli- 
sion between the steamships Bourgogne and Ailsa at a little after 2 o'clock in the 
afternoon of February 29, 1896, during a dense fog for about half a mile below 
the Narrows, in New York Harbor. Both steamers were outward bound. The 
Ailsa, 1,330 tons register, 297 feet long, had left her pier in North river about 
noon, and, flnding thick fog at the Narrows, came to anchor. The Bourgogne, 
a much larger steamer, 475 feet long, left her pier in the North river at 1:13 
p. m. The tide was str&ng ebb. She was backed out of the pier, and turned 
with the aid of tugs, and got straightened on her course down river at 1:37. 
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On starting, the weather was somewhat misty or rainy, but without fog, untiï 
near Robbins' Keef, -where fog was seen rnostly on the west shore, the easterly 
shore being much clearer. Off Quarantine only the masts of vessels could be 
seen, and the high ground above. Ft. Lafayette was shrouded in fog, but the 
cliff above Ft Hamilton and the houses around it were clearly visible. Before 
reaching Ft. Lafayette, the pilot had determined to anchor in Gravesend Bay, 
,just below the fort. From the time occupied, it Is évident that the Bourgogne 
must hâve proceeded nearly to Ft. Lafayette at almost her full speed, or about 
16 knots. On encountering the thieker fog there, or a little above, she slowed, 
and soon stopped her engines. She was then nearly in mid-channel, and soon. 
after starboarded her wheel, in order to go towards Gravesend Bay for anchor- 
age. Soon afterwards the masts of the Ailsa were seen nearly directly ahead, 
but a little on the port bow, and only a short distance away, probably not over 
one or two lengths away. The Bourgogne's wheel was immediately put to 
port, and her engines reversed. Her stem, however, struek the port bow of 
the Ailsa at an angle, as the évidence indicates, of about two points; and made 
a noie In the Ailsa about 6 feet inboard, and about 16 feet in length, fore and aft. 
The Bourgogne almost immediately backed away under the influence of her 
reverse engines, and, in the fog and ebb tide, was carried down about half a 
mile below, where she anchored. The wound in the Ailsa extended below the 
water Une. ,Her ofHeers, almost immediately perceiving that she was making 
water rapidly, hove anchor, and started ahead, under the full speed of her 
engines, for the purpose of beaching the ship on the land in a northeasterly 
direction. Soon after she got under way, the steamer Advance coming down 
upon a course S. by E. made it necessary for the Ailsa to stop and back her 
engines to allow the Advance to pass ahead of her, after which the Ailsa con- 
tinued on, passing astern of the Advance, but soon sinking, bow flrst. The 
point where she sank was afterwards located as 1,800 feet S. by E., % E., 
from the easterly side of Ft. Lafayette. The witnesses on the part of each 
steamer testify that their own Steamer gave the statutory signais, but neither 
heard any signais of the other until seen very near. On the part of the Ailsa 
it is claimed that the collision arose by the fault of the Bourgogne (1) in not 
anchoring before passing Ft. Lafayette, and in unnecessarily going below the 
fort in thick fog; (2) for excessive speed in fog; (3) for not having a proper 
lookout, and not giving proper signais. For the Bourgogne it is claimed (1) 
that the Ailsa is alone to blâme for having anchored unnecessarily in the chan- 
nel way where vessels seeking anchorage must be expected to pass, instead of 
going further to the eastward within the anchorage limits ,of Gravesend Bay, 
as required by the régulations of the seçretary of the treasury; (2) for not giv- 
ing the statutory signais; (3) for not letting out her chain when the approach 
. of the Bourgogne was seen. 

Everett P. Wheeler, for Atlas S. S. Co. 

Wilhelmus Mynderse, for Western Assur. Uo. 

Lamb & Johnson, for Charles B. Whèeler. 

Robert D. Benedict and Edw. K. Jones, for La Bourgogne. 

; Before WALLACE, LACOMBE, and SHIPMAN, Circuit Juflges, 

SHIPMAN, Circuit Judge (after stating the facts as above). The 
questions in regard to the Bourgognes excessive sj)eed, and her not hav- 
ing a proper lookout, and her not giving proper signais, and in regard 
tothe Ailsa's not giving thç statutory signais, may be laid out of the 
qase. The évidence is that each vessel did her duty, and complied with 
the statutes in thèse particulars. The two important questions in the 
case are whether the Ailsa was anchored in the channel way to the 
westward of the prescribed anchorage limits, and was, under the cir- 
cumstances of the case, in an imprÔper place, and whether the Bour- 
gogne was guilty of négligence in not having sooner understood the 
importance of coming to anchor, an<l in not anchoring above Ft. Lafay- 
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ette. Judge Brown has given with great care the testimony in regard 
to the navigation of the Ailsa, and the déductions from it which as- 
sisted him to a resuit which freed the Bourgogne from liability. As 
we hâve reached the same resuit in regard to the two vital questions, 
we do not deem it necessary to review with minuteness the items 
of the testimony in that part of the case, for there are other facts 
which seem to us also important upon the question of her location 
after she was anchored, which can be stated briefly. 

The libel, after stating the facts in regard to the weather, and that it 
was imprudent for the vessel to continue any further, averred that 
she "thereupon left the mid-channel, and was anchored as close to the 
Ft. Hamilton shore as was deemed prudent in order to be out of the 
way of vessels proceeding through the Narrows," and that the collision 
was caused solely by the négligence and want of proper care on the 
part of the Bourgogne. Inasmuch as the moving steamship had col- 
lided with a vessel at anchor, and therefore powerless to help herself, 
it was incumbent upon the ship in motion to take the burden of freeing 
herself from this charge of négligence, for the presumptions were prima 
facie against her; and, if the vessel was anchored in an improper place, 
the colliding vessel should show that she could not be avoided by the 
use of due care. The Annot Lyle, 11 Prob. Div. 114; The Bothnia, 
Lush. 52; The Batavier, 2 W. Eob. 407; The Lochlibo, 3 W. Eob. 
310. The claimant denied in its answer that the Ailsa was anchored 
as close to the Ft. Hamilton shore as was deemed prudent, and denied 
that the collision was caused solely by the fault of the Bourgogne, but 
charged that it was caused by several faults of the Ailsa, among which 
was anchorage in an improper and unsafe place. The Bourgogne, 
having admitted that she, a steam vessel in motion, had collided with 
a vessel at anchor, must clearly show a sufficient excuse for such con- 
duct; and one part of her excuse was the alleged fact that the place 
of anchorage was so much westward of the anchorage line, which had 
been designated by the secretary of the treasury, as to be in the way of 
vessels who were also trying to anchor. When the Bourgogne had 
clearly shown this, and the misconduct of the Ailsa was "fully made 
out by the proof" (Strout v. Foster, 1 How. 89), the Bourgogne had 
partially freed herself from the strong presumptions of faulty conduct 
which would otherwise hâve rested upon her. The duty, however, 
remained upon her of showing that she could not see and did not hear 
that the Ailsa was in front of her, because, to use Dr. Lushington's 
illustration, it does not follow that, because a motionless carriage is on 
the wrong side of the road, it can be injured with impunity by the 
driver of a moving carriage, who sees and can avoid the obstruction. 
The Batavier, supra; The darita, 23 Wall. 1. 

In this case, as will hereafter be more particularly noticed, although 
the Ailsa left New York pier about an hour before the Bourgogne, the 
two vessels were compelled to seek an anchorage under about the same 
circumstances. The Ailsa knew the importance of coming to anchor, 
and says that she left the mid-channel, and that she attempted to be 
out of the way of vessels proceeding through the Narrows. She did 
anchor about half a mile below Ft. Lafayette. The Bourgogne says 
that she left the mid-channel under the same necessity for the purpose 
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of anchoring in the bay below Ft. Lafayette. Each knew, the import- 
ance of keeping out of the way of moving vessels, and each knew that, 
for the purpose of safety in the crowded harbor of New York, anchor- 
age grounds had been provided, but that in the darkness it was difflcult 
to know with certainty where they were, and therefore each knew 
the necessity of caution. In this position of affairs, it is of some sig- 
nificance that no one on board the Ailsa, and no one in her behalf , testi- 
fled that she was on anchorage ground. Her pilot, who presumably 
was familiar with the anchorage Unes, says: 

"We were on the eastern side of thé channel. I couldn't exactly state whether 
we were on the inside of the line or on the line, because there was a dense fog, 
but we were somewhere on the line or near the line." 

There was an especial obligation upon him to exercise caution, and 
to try to hâve some certainty of belief upon this subject, because he 
was seeking for anchorage by reason of a fog on thé afternoon of 
Saturday, when outgoing océan steamers are always numerous, when 
the harbor was full of vessels ôf ail kinds, and when he was hearing 
abundant signais of warning. After the calamity, and after day- 
light and litigation had corne, he apparently obtained no additional 
opinion on the subject. A ciraimstançe which is conceded, and which 
is significant, is the fact that after thé collision, and after the Ailsa 
had left her anchorage to seek the eastern shore, she was obligea to 
check her speed to permit the outward-bound steamship Advance, 
which was also going into Gravesend Bay, and was eastward of the 
Ailsa, to cross her bow. The district judge says : 

"The testimony of her master Is that the Advance was then upon a course 
eouth by east, which she had after passlng wlthln 300 feet of Ft. Lafayette. 
If this Is correct, the Ailsa must hâve anchored to the westward of that south 
by east course, and hence considerably to the westward of the anchorage limits." 

Another circumstance of the same character is that it appears by 
the Ailsa's testimony that, after she anchored, two steamships, both 
going down on the eastward side of her, passed yery near her. A 
third vessel, the Bourgogne, ran into her. This shows that she was 
in the pathway of similarly situated vessels, who were also seeking 
anchorage, anâ that she had stopped in their way, and not outside 
of it. Another steamer going up on the westward side of her passed 
near her, from which it would seem that, although she had anchored, 
she was in the channel way of an upward-bound vessel, which was not 
seeking anchorage ground in that yicinity. After the collision, the 
Ailsa found that she was badly wounded, and that her hope of partial 
safety lay in, an endeavor to reach the eastward shore promptly. The 
attempt was a hurried one. It was manifestly made under considér- 
able excitement,.for lives were in .danger. It was impeded by the 
necessity of raisïng the anchor, anq of reversing whgn the Advance 
appeared, and-.by the sluggish mption of a ship rapidly fllling with 
water. The time during which she was making headway cannot be 
ascertained with satisfactory accuracy, but it is certain that the place 
where she sank was about 200 feet eastward of and within the anchor- 
age line. Allowing that she was only six minutes in forward motion, 
and making ajl proper allowances for the impossibility of rapid move- 
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ment in ter disabled condition, she must hâve moved far more than that 
short distance from her anchorage ground. 

The Bourgogne's testimony, if approximately accurate, places the 
Ailsa quite to the westward of the line, and in the traveled part of 
the channel. The Bourgogne's pilot says that he was in mid-channel 
when he passed Ft. Lafayette, which would be 2,000 feet west of the 
fort; that he maintained a course south "by east until he starboarded 
to go to anchor; that, shortly after, the Ailsa was seen, and a head 
and head collision immediately followed. The uncertain part of this 
account consista in the diffîculty of her pilot knowing whereabouts 
in the channel he was when he starboarded, for the estimâtes of in- 
terested witnesses in regard to their position in the channel in a 
concededly dense fog cannot be relied upon. The testimony of the 
superinténdent of the Ailsà in regard to the amount of water at her 
place of anchorage, as shown by the amount of chain which he esti- 
mâtes to hâve been in the water, is an opinion of importance in favor 
of her location; but ail the well-ascertained circumstances point with 
great certaihty to the conclusion that she was not only outside, but 
was mùch outside, of anchorage limits, and in the track of vessels who, 
like herself , were seeking anchorage. If she had been only technically 
in the channel, a différent question would hâve arisen, but she was 
substantially within it. This conclusion fixes upon her the charge 
of inexcusably faulty conduct, because there was no difficulty and no 
serious danger in her going at least a quarter of a mile further east- 
ward. 

The next question is in regard to the négligence of the Bourgogne. 
In a dense fog it is the duty of a steam vessel to anchor, where anchor- 
age is permissible, as soon as circumstances will permit, but she ought 
not to anchor in a thoroughfare in the very track of navigation. The 
Otter, L. R. 4 Adm. & Ecc. 203; The Clarita, 23 Wall. 1. The libel- 
ants confldently insist that the coming péril was perceived or ought 
to hâve been known by the pilot of the Bourgogne, and that he ought 
to hâve anchored above the Narrows, off Bay Ridge or Stapleton. It 
is true that he knew, when he turned the bell buoy at the end of the 
Mud Flats, that the vessels could not go to sea that afternoon, and 
that she must corne to anchor; but the question for him to décide was 
whether to anchor forthwith, before going through the Narrows, or to 
go on to Gravesend Bay. At this time the fog was thick on the Staten 
Island side, and lighter on the Long Island side, and there was a rea- 
sonable prospect of a continuance of this state of the atmosphère until 
Ft. Lafayette was reached; and, immediately beyond, Gravesend Bay 
was a natural, wide, and favorite anchorage ground, which outgoing 
steamers were wont to seek in case of inability to go to sea. Although 
the Ailsa preceded the Bourgogne by a little more than an hour, the 
conditions which each vessel met in regard to fog were about the 
same. Capt. Morris, of the Ailsa, first perceived the fog when his ves- 
sel was at the Narrows, and, almost immediately after passing Ft. 
Lafayette, ran into thick fog. Cote, her second officer, says that she 
ran into the fog at the beginning of the Narrows; and as she got 
through the Narrows, and passed Ft. Lafayette, it got very thick. 
Capt. Poirot, of the Bourgogne, says that, after his vessel entered 
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the thick fog opposite Quarantine, he wanted to anchor; but the pilot 
said they were too much in the Narrows, and must go south of Ft. 
Lafayette; and, when they were about coming to anchor, they saw 
the Ailsa. Giquel, her second captain, says that he saw very well 
at Rbbbins Light, but a little afterwards the weather began to get 
thick, and a little before Quarantine the right-hand side commenced to 
get thicker, and, a little before arriving at Ft. Lafayette, the weather 
got completely thick, and they could see nothing. 

In this state of facts, a décision to go on to Gravesend Bay, or to stop, 
must be made before entering the Narrows, for anchorage in the Nar- 
rows was impracticable. The thickness of the fog before or as the 
vessel reached the Narrows was not such as to make it imprudent to 
go forward until the bay was reached. Her act was not in violation 
of a statutory rule. Therefore, its négligence or its accord with pru- 
dence must be judged of by thé aid of the considérations which nat- 
urally designate conduct in this respect; and a natural inquiry is: 
How do men of ordinary prudence, conversant with the necessities of 
the situation, and with the responsibilities which attach to a décision, 
act under like circumstances? The Galileo was apparently the only 
sea-going steamer which came to anchor above the Narrows. She 
anchored at Liberty Island, and afterwards at Stapleton. The pilot 
of the Ailsa went through the Narrows, attempted to take the Grave- 
send anchorage, and anchored one-quarter or one-half ; of a mile beyond 
Ft. Lafayette. The pilots of at least four other steamers came to the 
same décision, and acted accordingly. Upon the assumption that they 
were men of average prudence, their concurrent action under like 
circumstances is very signiflcant. The Ailsa's bell was not heard by 
the Bourgogne until she wasseen^ when ail the usual précautions 
against collision were taken; and no fault can be chargea against the 
moving vessel if she was not guiltj of négligence in coming through 
the Narrows. The decrees of the district court are affinned, with 
costa. 



LABE V. HARPER & BEOS. 481 

LARE et al. v. HARPER & BROS. 

(Circuit Court of Appeals, Third Circuit March 28, 1898.) 

No. 18. 

Uhfair Compétition — Preliminary Injunction. 

The complainant had published a book entitled "Farthest North. Nansen," 
composed mainly by Dr. Nansen. Afterwards the défendants commenced the 
publication of a book under the title "The Eram Expédition. Nansen in the 
Frozen World." The défendants' book contained a number of portraits and 
illustrations similar to those made use of by the complainant, and part of 
substantially the same literary matter. It contained accounts of sundry 
arctic expéditions prior to Dr. Nansen's polar voyage, to which référence 1s 
made in complainant's book. But the défendants' book differed from the 
complainant's in respect to style, priée, number of volumes, and color, to such 
an extent that an ordinary eustomer possessing common intelligence would 
not mistake the one for the other. Eeld, that the complainant was not en- 
titled to a preliminary injunction on the ground of unfair compétition in trade. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Hector T. Penton, for appellants. 
A. T. Gurlitz, for appellee. 

Before ACHESON, Circuit Judge, and KIRKPATRICK and BRAD- 
FORD, District Judges. 

BRADFORD, District Judge. This is an appeal from an inter- 
locutory decree awarding a preliminary injunction restraining the de- 
fendants below, appellants, "from directly or indirectly advertising, 
offering to sell, selling or otherwise disposing of any books, either in 
the English language or in the Norwegian language, which are named, 
advertised, or offered for sale in such manner as to indicate that they 
are the books printed or published by the complainant; and also from 
printing upon or using in connection with any books the words 'The 
Fram Expédition. Nansen in the Frozen World ;' or any similar title 
or combination of words, or any imitation of the name of the complain- 
ant's books; and from in thèse ways and in any other way, form or 
manner whatever, infringing upon or interfering with the rights and 
business of the complainant in the premises." The complainant's 
books referred to consist of an English translation of an account of the 
récent Norwegian polar expédition conducted by Dr. Fridtjof Nansen, 
composed by him mainly, if not wholly, in the Norwegian language, 
and an appendix containing an English translation of the report of 
Captain Otto Sverdrup relating to the drifting of + he steamer Fram, 
composed by the latter in the Norwegian and translated into the Eng- 
lish language. The complainant claims that it duly obtained copy- 
right in and to the above work for the United States February 8, 
1897, and that it was put on the market in March of the same year, 
ail of the requirements of the law relating to copyright having been 
complied with. The cause of controversy between the parties was 
the publication, in both the Norwegian and English languages, and 
eale by A. J. Holman & Co., of which firm the appellants are surviv- 
ors, during and after June, 1897, of a certain book, the composition of 
86 F.— 31 
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which need not be hère stated with any particularity of détail. It is 
sufficient to say that it con tains part of thé same, or of substantially 
the same, iliterary matter found in the complainant's book, also a num- 
ber of portraits and pictorial illustrations similar to those made use of 
by the complainant in its book, and accounts of sundry arctic expédi- 
tions, prior to Dr. Nansen's polar voyage, to which référence is also 
made in the complainant's book. 

Although the complainant in its bill deals largely with the question 
of infringement by the défendants of rights claimed to hâve been se- 
cured to the former by copyright, we, like the learned judge below, 
are not satisfied that the défendants were not at liberty to make use 
of the text, portraits and pictorial illustrations contained in their book 
by way of publication and sale; and, therefore, for the purpose of dis- 
posing of this àppèal it must be assumed that the défendants possessed 
that right. The injunction was based upon supppsed unfair compéti- 
tion in trade by the défendants in putting their book on the market. 
It is a wholesome doctrine that equity will restrain unfair compéti- 
tion in trade; bul it should be applied with caution, lest, through 
possible misapplication, healthful and honorable compétition be de- 
feated. Particularly is this true with respect to literary, historical 
and scientific works. The complainant was not entitled to a monop- 
oly in the subject of arctic explorations; nor had it an exclusive right 
to publish and sell books relating to Nansen's polar expédition. That 
subject was open to the world. Nor had the complainant an exclusive 
right, as agaihst the défendants, to the use ôfthe words "The Fram 
Expédition. Nansen in thé Frozen World," or of any of them. There 
çan be little doubt that Nansen's exploits served to kindle popular in- 
terest in arctic explorations. In fact the record discloses that they 
were the proximate cause of the publication by the défendants of their 
book. But this circumstance does not in the least militate against 
good faith or fair dealing on their part. It àppears that months be- 
fore Nansen began to write an account of the expédition the défend- 
ants had determined to publish a book on that and kindred subjects. 
Nbr does the appearance or title of the défendants' book disclose any 
intènt to indulgè in unfair compétition with the complainant. Cer- 
tainly the différence between the two books is obvious to any ordinary 
customer of sùch' Works. The complainant's book is in two volumes 
containing respectively 587 and; 714 pages, and is bound in brown 
cloth. The défendants' book is in one volume, containing, in the Eng- 
lish édition, 531 pages, aûd, in the Norwegian édition 524 pages, and 
is bound in blue cloth in both éditions. The complainant's book con- 
tains on the outside cover a circulàr figure inclosing the words, "Far- 
thest North. Nansen," and On the.inside title page the words and 
figures: "Farthest North. Bein g the Record of a Voyage of Explora- 
tion of the Ship Fram 1893-96 and of a Fifteen Months' Sleigh 
Journey by Dr. Nansen and Lieuti Johansen. By Dr. Fridtjof Nansen, 
with an appendix by Otto Sverdrup, Captain of the Fram. About 
120 full-pâge and Numerous Text Illustrations. 16 colored Plates 
in Fac Simile from Dr. Nansen's Own Sketches, etched Portrait, Pho- 
togravures, and 4 Maps. In Two Volumes, Vol. 1, New York. 
Harper & Brothers Publishers. 1897." The second volume is like 
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the first both in the outside cover and title and inside title page, except 
that it is marked "Vol. 2" instead of "Vol. 1." 

The défendants' book contains on the outside cover the picture of a 
ship in the ice with a ftag on her foremast bearing the word "Fram," 
with a polar bear in the foreground, and the words, in the English 
édition, "The Fram Expédition. Nansen in the Frozen World. In- 
cluding earlier Arctic explorations." On the inside title page of the 
English édition are the words and figures, "The Fram Expédition. 
Nansen in the Frozen World. Preceded by a Biography of the 
Great Explorer and copious Extracts from Nansen's 'First Crossing 
of Greenland.' Also an account by Eivind Astrup, of Life Among 
People near the Pôle, and his Journey Across Northern Greenland 
with Lieut. R. E. Peary, U. S. N. Arrangea and Edited by S. L. Be- 
rens, Cand. Phil. Followed by a Brief History of the Principal Earlier 
Arctic Explorations, from the Ninth Century to the Peary Expédition, 
including those of Cabot, Frobisher, Bering, Sir John Franklin, Kane, 
Hayes, Hall, Nordenskjold, Nares, Schwatka, DeLong, Greely and 
others. By John E. Read, Assistant Editor of the 'Columbian Cy- 
clopedia.' Profusely illustrated. Philadelphia, Pa. A. J. Holman 
& Co. Publishers. 1897." The Norwegian édition of the défendants' 
book contains on its cover and inside title page words in that language 
corresponding with the words on the cover and inside title page of 
the English édition. The complainant's book in two volumes sells 
at $10, and that of the défendants at $2. It is évident that the two 
works are calculated respectively to meet the demands of différent 
classes of purchasers. There is nothing deceptive in the cover, out- 
side title or title page of the défendants' book. Those titles, taken 
in conjunction, are fairly descriptive of the subject matter of the 
volume. They radically differ from the outside title and title page 
of the complainant's book. Comparing the two works, we are un- 
able to perceive that any ordinary customer of such books possessing 
common intelligence should, in the absence of actual fraud prac- 
ticed upon him, mistake the one for the other, without gross careless- 
ness on his part. The answer expressly dénies fraud and unfair com- 
pétition. It is a rule, subject to few exceptions, that a preliminary 
injunction should not be awarded on ex parte affidavits, unless in a 
clear case. This rule has full application in a case like the présent, 
where, though the bill should ultimately be dismissed, great damage 
would resuit from such an injunction to the standing and business of 
a book publishing house. If there be any substantial doubt as to 
the right to a preliminary injunction in such a case, it should be re- 
fused. In the présent state of the proofs the court below was not 
justified in holding that the défendants hâve been guilty of unfair 
compétition in trade. Consequently the decree for a preliminary in- 
junction must be reversed and the injunction dissolved. The decree 
of the circuit court is reversed. 
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THRUSTON v. BIG STONE GAP IMP. CO. (MINERAL DEVELOP- 
MENT CO., Petitioner). ' 

(Circuit Court, W. D. Virginia. April 2, 1898.) 

No. 407. 

1. Equitt Pleading— Cross Bill — Nature. 

A cross bill is in the nature of a défense, may be flled only by a party to 
the suit, and may not introduce new matter or new parties. 

2. Same— Cboss Bill and Intervening Pétition — When Entertained. 

Where, in a suit by a trustée to foreclose a trust deed, a bondholder under 
such trust deed, not a party to the suit, files a so-called "pétition and cross 
bill," setting up misconduct of the trustée in his management of the trust, 
and asking relief against the trustée for the sole benefit of the petitioner, 
without controverting any issue of the original bill or resisting the prayer 
for foreclosure, held: (a) That such pétition cannot be entertained as a 
cross bill, being flled by a Etranger to the cause; (b) that it cannot be enter- 
tained as a pétition for leave to be made a party and file a cross bill, since 
it states a cause of action whlch, although growing out of the same trans- 
actions, is virtually independent, and a cross bill embodying such matter 
could not be entertained, even if the intervening pétition were granted. 

St. John Boyle, for plaintif!!. 
R. A. Ayers, for défendant. 
H. S. K. Morrison, for petitioner. 

SIMONTON, Circuit Judge. This bill is flled by E. C. Ballard 
Thruston, a citizen and résident of the state of Kentucky, the trus- 
tée of a mortgage given by the Big Stone Gap Improvement Com- 
pany, a corporation of the state of Virginia, to secure bonds in 
the aggregate $1,000,000. The deed under which he holds author- 
izes the trustée to sell the mortgaged premises on default, but he 
préféra to corne into this court. The prayer of the bill is for fore- 
closure and sale. To this bill the mortgagor is the sole défendant, 
and its answer on file admits the exécution of and the default upon 
the mortgage. The cause being thus at issue, a pétition is flled by 
the Minerai Development Company, a corporation, of the state of 
Virginia, holder of bonds secured by the mortgage to the amount 
of 140,000, with unpaid coupons to the amount of $16,000. This 
pétition sets out action on the part of the trustée of which it com- 
plains, œaladministration of the trust, loss of trust funds, devas- 
tavit in the management of them, the déclaration of dividends, and 
the payment of them in a mode contravening the terms of the 
trust deed, the destruction by his acts of equality among the bond 
holders, a failure on his part to comply with the laws of Virginia, 
requiring him, as trustée, to settle his accounts with the commis- 
sioner of accounts of Wise county, where the land mortgaged is 
situate, and, above ail, the right to an account from him as trus- 
tée. The prayer of the pétition is that the petitioner be made a 
party to this suit; that he hâve leave to file a cross bill; and that 
this pétition be taken as such cross bill. In fact, it has been flled 
as such cross bill, and process has been issued and served thereon. 
The trustée has been served under the act of 1875, as a résident and 
citizen of another district than this. 
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The complainant and défendant unité in a motion to dismiss 
the cross bill as improperly filed by a stranger to the cause. There 
can be no doubt that a cross bill is in the nature of a défense, and 
can only be filed by one a party to the cause. "A cross bill," says 
Mr. Daniell (Ch. Prac. [3d Am. Ed., Perkins] 1649), "is a mode of 
défense. The original bill and the cross bill are but one cause. 
It must be confined to the subject-matter of the original bill, and 
cannot introduce new and distinct matters not embraced in the 
original suit; and, if it do so, no decree can be founded on those 
matters." So, also, Story, Eq. PI. § 389: "A cross bill ex vi ter- 
minorum implies a bill brought by a défendant against the plain- 
tiff in the same suit, or against other défendants, or against both, 
touching the matters in question in the original bill." In Shields 
v. Barrow, 17 How. 145, the court say: "New parties cannot be 
introduced by a cross bill. If the plaintiff desires to make new 
parties, he amends his bill, and makes them. If the interest of a 
défendant requires their présence, he takes the objection of non- 
joinder, and the complainant is forced to amend or to hâve his bill 
dismissed. If, at the hearing, the court finds that an indispensa- 
ble party is not on the record, it refuses to proceed. Thèse remé- 
dies cover the whole subject, and a cross bill to make new par- 
ties is not only improper and irregular, but wholly unnecessary." 
As a cross bill, therefore, this paper would necessarily be dis- 
missed. The service of process heretofore had upon it is void, and 
is vacated. 

Can it be entertained as a pétition for leave to intervene and 
be ruade a party with the object of filinfr thereupon a cross bill? 
The scope of the bill in the main cause is the foreclosure of mort- 
gage upon realty. Its prayer is decree for sale upon such fore- 
closure. The exécution of and the default upon the mortgage is 
admitted. The pétition does not controvert any of thèse issues, 
nor does it resist the prayer for foreclosure. It sets up other facts 
and allégations looking to the conduct of the trustée. It seeks 
relief for itself against certain acts on the part of the trustée, al- 
leged to be illégal, wasteful, and improper, and prays a decree 
against the trustée in its own behalf therefor. This is wholly an 
independent matter, growing, indeed, out of the mortgage trans- 
action, but by no means an essential considération in determin- 
ing whether or not it should be foreclosed. It introduces into the 
case new facts, new charges, new allégations, new éléments, and 
asks for totally différent relief, in which the présent défendant 
has no concern, and in which the petitioner alone under his pro- 
posed pleading will share. Even were it to be made a party, its 
allégations could not be considered, nor its relief be given under a 
cross bill. It would require an original and independent suit. 
The case of Fidelity Trust & Safety-Vault Co. v. Mobile St. Ey. 
Co., 53 Fed. 852, — a persuasive authority, ably discussing this ques- 
tion, — reaches this conclusion. 

It is urged with great force that, when a court of equity takes 
hold of a matter, it will décide the whole case, thus saving the 
necessity for several proeeedings. Ordinarily, this is so. If an 
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original bill were filed by the petitioner against this trustée, and 
the court could take jurisdiction of him, then the présent cause 
and the new cause might either be consolidated or heard together. 
But, inasmuch as the trustée is not a citizen of or résident of this 
district, he cannot be compelled to answer hère. Such a suit would 
not be to enforce any légal or équitable claim against real or Per- 
sonal property within the district. Eev. St. U. S. § 738. It is an 
action for breach of trust, local in its nature, resulting, if it be 
successful, in a personal judgment against Thruston, payable out 
of his own property. Under thèse circumstances, this court could 
not acquire jurisdiction over him but by his own consent. The pé- 
tition is dismissed. 



NEVADA NICKEL SYNDICATS, Limited, v. NATIONAL NICKEL CO. et al. 

Circuit Court, D. Nevada. March 21, 1898.) 

No. 641. 

1. Equity— Pleading— Supplemental Bill. 

The fact that original and amended complainta and answers, and contracts, 
deeds, leases, and other documents, are set out in a supplemental biU in 
hsec verba, where a clear and concise statement of the faets as to their ex- 
istence, charaeter, and substance was sufflcient, f urnishes no substantial 
reason for expunging them from the record, when they contain relevant mat- 
ter, and are pertinent to the issue raised. 

2. Bame— Multifariousness. 

Where the same paper is set out at two or more places in a supplemental 
bill, such répétitions will be expunged, and the complainant given leave to 
amend by striking out ail but one copy, and referring to the page in which 
It flrst appears. 
8. Bame— New Parties. 

Where the complainant had no knowledge of the entry of certain judg- 
ments, alleged to be fraudulent, until after the filing of the amended bill, a 
supplemental bill may be filed, setting up the facts and bringing in necessary 
parties, when the gênerai charaeter of the suit is not changed. 

Thia was a suit in equity by the Nevada Nickel Syndicate, Limited, 
against the National Nickel Company and others. The cause was 
heard upon demurrers and exceptions of défendants to the supple- 
mental bill. 

W. E. F. Deal, for complainant. 
George W. Baker, for défendants. 

HAWLEY, District Judge (orally). The supplemental bill in this 
case covers 178 pages of typewritten matter. It sets forth the fact 
that the original bill of complaint was amended; that answers thereto 
were filed. Copies of ail the pleadings, and of the agreements and 
contracts made between the parties, are copied in hsec verba in the 
supplemental bill. The subject-matter of the bill may, for the pur- 
pose of disposing of thé présent questions, be sufficiently gleaned 
by a brief référence to the prayer of the bill, which is, in substance, 
for a decree vacating and setting aside certain judgments alleged to 
hâve been fraudulently obtained in the 'fetàte courts, — one by the Na- 
tional Nickel Company against complainant, and the other obtained 
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by Charles E. Brooks against complainant; that the premises de- 
scribed in the bill may be sold to satisfy the judgment of $85,000, 
or thereabouts, which complainant asks be entered in its favor; that 
an order be made requiring défendants to deliver to complainant 
the possession of the property specified in the bill; that the lease 
and assignment thereof mentioned in the original bill be delivered up 
and canceled; and that défendant Pierce and his assignées be enjoined 
and restrained from asserting any right, title, or interest in the prop- 
erty, etc. To this supplemental bill nine spécifie exceptions hâve 
been filed, and motions made to expunge certain matters from the bill, 
as being impertinent. The objections are (1) that the various agree- 
ments, contracta, original complaint, and amended complaint are un- 
necessarily recited in hœc verba in the bill ; (2) that certain parts of the 
bill contain no allégations of facts which were not within the Knowl- 
edge of complainant at the time of the filing of the amended complaint; 
(3) that certain averments contained therein will, if allowed to remain, 
change the character of the suit set forth in the amended complaint. 
The demurrers interposed by the National Nickel Company and 
Charles E. Brooks set forth as grounds of demurrer (1) that the bill 
exhibits several distinct and independent matters and causes which 
hâve no relation to each other; that there is therein exhibited a cause 
of action wherein the complainant seeks to show a lien upon certain 
real property, and seeks relief to the end that such lien may be fore- 
closed; that there is therein further exhibited a cause of action where- 
in the complainant seeks to show that a certain judgment, concerning 
its rights in real property, had been given againsf it through fraud, 
and seeks relief to the end that it may escape said judgment, and that 
said judgment may be set aside and declared of no effect; and that 
there is therein exhibited a cause of action wherein the complainant 
seeks to show that a certain judgment for damages has been rendered 
against it through fraud, and seeks relief to the end that the said 
judgment may be set aside and declared of no effect; that said three 
causes of action are so mixed and intermingled, the one with the 
other, that it is impossible for défendant to demur or plead or ansAver 
each separately; (2) that it appears from the complainant's own show- 
ing that it is not entitled to any relief against Charles E. Brooks; (3) 
that, as to the cause of action which prays for the relief from the 
Personal judgment obtained against complainant by the National 
Nickel Company, the other défendants in the bill hâve no interest or 
connection therewith, and are improperly joined as défendants herein. 
A supplemental bill should state the original bill and the proceed- 
ings thereon, and, if it is occasioned by any event subséquent to the 
original complaint, it must state that event, and the conséquent altér- 
ation with respect to the parties. There was no necessity to copy the 
original or amended complaint or answer in the supplemental bill; 
nor was it absolutely essential that the agreements, contracts, deeds, 
leases, and other documents should be copied in hœc verba in the 
bill. A plain, clear, and concise statement of the facts as to the 
existence, character, and substance of thèse documents would hâve 
been sufficient. By a strict observance of this rule, it is safe to say 
that ail the necessary and essential facts could easily hâve been stated 
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with légal accuracy and précision in less than one-half the space cov- 
ered by the présent bill. But the fact that they are set out in hsec 
verba furnishes no substantial reason for expunging them from the 
record. They do not contain any irrelevant matter. They are ail 
pertinent to the issues raised. Equity rule 58 was adopted in order 
to relieve the pleader from copying the formai pleadings and other 
documents in haec verba. It provides: 

"It shall not be necessary in any * * * supplemental bill to set forth 
any of the statements in the original suit unless the spécial circumstances of the 
case may require it." 

It may be that the spécial circumstances in this case justify the 
incorporation of ail the documents in hsec verba in the bill; but, be 
that as it may, the défendants ought not to complain, because thereby 
they are fully advised as to their contents. The gênerai exceptions 
touching thèse matters are purely technical, and would, if allowed, 
only tend to delay the trial of the case, without producing any sub- 
stantial results in the interest of justice. It appears, however, that 
certain "articles of agreement" are copied at length in the bill at 
four différent places (first, as an exhibit to the original bill; second, 
in the complaint of the National Nickel Company against the Nevada 
Nickel Syndicate; third, in the complaint of Charles E. Brooks against 
the Nevada Nickel Syndicate; and, fourth, as an exhibit in the answer 
of défendants to the amended bill) ; that the complaint of the National 
Nickel Company against the Nevada Nickel Syndicate is copied in toto 
in two différent places; that a deed is copied twice, and a mémoran- 
dum of agreement twice (once in the original bill, as an exhibit, and 
also as an exhibit in the answer of défendants). Thèse répétitions 
are wholly unnecessary. It might, perhaps, be said that the imperti- 
nence in this respect is not in itself prejudicial to any one ; that it is 
only a mère naked and harmless superfluity. But it cannot be sanc- 
tioned, permitted, or allowed, without violating every rule of practice 
or pleading with which I am familiar. It unnecessarily incumbers 
the record, adds unnecessary costs, and, if undisturbed, would estab- 
lish a précèdent which no court, in the interest of good pleading, could 
consistently follow. For thèse and other good and sufficient reasons, 
I décline to permit thèse useless répétitions to remain in the bill. In 
1 Fost. Fed. Prac. § 68, the gênerai rule upon this subject is clearly 
stated as follows: 

"Every bill shall be expressed in as brief and succinct terms as it reasonably 
can be, and shall coDtain no unnecessary récitals of deeds, documents, con- 
tracts, or other instruments, in hsec verba, or any other impertinent matter, 
or any scandalous matter not relevant to the suit." 

The bill can readily be amended, in open court, if so desired, by 
striking out ail the différent récitals of the copies but one, and making 
a référence to thèse pleadings and documents on the page or place in 
which they first appear. 

The other groUnds mentioned in the exceptions are also presented 
by the demurrers, and will be considered together. 

It is contended by the défendants that the supplemental bill does 
not contain the récital of ■ any event happening after the filing of the 
original bill, whereby the suit has become defective. This point is 
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urged because it appears that the judgments which are sought to be 
set aside were obtained prior to the commencement of this suit. On 
the other hand, the complainant avers that it had no notice or knowl- 
edge of the entry of said judgments, or either of them, until after the 
filing of the amended complaint; that the same were obtained fraudu- 
lently ; that no summons was ever issued or served upon complainant 
as by law required. Equity rule 57 provides : 

"Whenever any suit in equity shall become détective from any event happen- 
ing after the filing of the bill (as, for example, by change of interest in the 
parties), or for any other reason, a supplemental bill or a bill in the nature of 
a supplemental bill may be necessary to be filetï in the cause." 

Under this rule, and the equity practice of this court, it must appear 
that the new matters which are designed to supply some defect in the 
structure of the bill happened or accrued after the filing of the 
amended complaint (Kennedy v. Bank, 8 How. 586, 610; Jenkins v. 
Eldredge, 3 Story, 299, Fed. Cas. No. 7,267), or matters of which com- 
plainant had no information at the time of the filing of the amended 
bill (Caster v. Wood, 1 Baldw. 289, Fed. Cas, No. 2,505). In a note 
to Hughes, Eq. Draftsm. p. 401, it is said: 

"In order to file a supplemental bill, it must be shown that the matter relied 
on as supplemental has arisen since the commencement of the original suit, or 
that the facts hâve first become known to the plaintiff in such a way that ne 
could make use of them since the cause passed the stage in which he might 
hâve leave to amend, or that he had been prevented by inadvertence, mistake, or 
some other cause satisfactorily shown, from availing himself of the matter 
proposed to be shown at an earlier stage of the cause; and the supplemental 
bill must be confined to such matter, and must be verified by affidavit, or other 
satisfactory proof. Pedrick v. White, 1 Metc. (Mass.) 76; Bowie v. Minter, 
2 Ala. 406. See, also, Hasbrouck v. Shuster, 4 Barb. 285; Collins v. Laven- 
berg, 19 Ala. 682. The court will also permit other matters to be introduced 
into the supplemental bill which might hâve been incorporated in the original, 
by way of amendment; and this is espedally proper where the matter which 
occurred prior is necessary to the proper elucidation of that which occurred sub- 
sequently to the filing of the original bill. Graves v. Miles, Har. (Mich.) 332. 
And, when properly before the court, it is an addition to the original bill, and 
becomes a part of it, so that the whole is to be taken as one supplemental MU. 
Gillett v. Hall, 13 Conn. 426; Cunningham v. Kogers, 14 Ala. 147; Potier v. 
Barclay, 15 Ala. 439; Harrington v. Slade, 22 Barb. 161." 

In Copen v. Flesher, 1 Bond. 440, Fed. Cas. No. 3,211, the court said : 

"The law seems well settled that in chancery no material fact which has occur- 
red since filing the original bill can be introduced in an amended bill. The party 
can only avail himself of such fact by filing a supplemental bill." 

If the frauds alleged in the bill were not discovered until after the 
filing of the amended bill, there is no substantial reason why complain- 
ant should not be allowed to set up the facts, and ask for additional 
relief on account thereof. The gênerai character of the suit has not 
been changed. New parties may be added by a supplemental bill,. 
notwithstanding the fact that it is generally done by an amendment. 
Especially is this true where, as in the présent case, the facts in rela- 
tion to such new party were not discovered within the time that an 
amendment could be made for that purpose. Dow v. Jewell, 18 N. 
H. 341, 359. The allégations in the bill against the défendant Brook» 
are quite lengthy. It is charged, among other things, that he, being 
a stockholder of the défendant corporation, fraudulently collude<î 
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witîi other parties therein nàmetl to bring a suit against this com- 
plainant in some other county than that in which the property in 
cOntroversy is situate, and in such a way and mahner as to prevent 
complainant from obtaining any knowledge thereof, by procuring 
service of process upon the secretary of state, instead of upon the com- 
plainant corporation, with the intent, design, and purpose of defraud- 
ing complainant of its rights in the premises. I am of opinion that 
Brooks is a proper party to the bill, and that the averments herein 
referred to, with others, are sufflcient to justify his being made a 
party in the supplemental bill. In Fost. Fed. Prac. (2d Ed.) § 186, 
the author says : 

"If, after the institution of a suit in equity, a person who is a necessary party 
thereto cornes into being, or any other event occurs, which, without abating the 
suit, occasions such an altération in the interest of any of the original parties, 
or gives any person not a party such an interest therein, as makes it necessary 
that the change of interest shall be brought to the attention of the court, and 
the person not already a party brought before it, the suit is said to become 
defeetive." " 

The différent kïnds of relief asked for by complainant are ail ger- 
mane to the relief asked for in thé amended complaint. The matters 
in question so relate to, and hâve a bearing upon, the gênerai issues 
involved in the case, that, if known at the time of the commencement 
of this suit, they might hâve been ail incorporated in one suit in order 
to détermine ail the rights of the respective parties in respect to the 
mining claims, and property involved in the suit. The new matters 
do not make a new case, but bring into it new questions that are 
proper in order to enable the court upon final hearing to order such a 
decree as will prevent further lîtigation between the same parties 
concerning the same subject-matter. In Allen v. Taylor, 3 N. J.-E.q. 
435, where the complainant brought a suit simply for an injunction 
to stay waste on mortgaged premises, the défendants answered the 
bill. Thereafter the moriey secured by the mortgage became due, 
and the complainant flled a supplemental bill, setting out that fact, 
and prayed for a foreclosure and sale of the mortgaged property. 
The court, upon deinurrer to the bill, held that the complainant, con- 
sistently with the< principles and practice applicable to bills of this 
character, had the right to file the supplemental bill. Âmong other 
things, the court said: 

"It is laid dowri: as a rule in Candlet v. Pèttit, 1 Paige, 169, that if the : com- 
plajnant's original bill is sufflcient to entitle him to one kind of relief, and facts 
subsequently occur 1 which entitle him t6 other or more extensive relief, he may 
bave such relief by setting out the new matter in the; form of a supplemental 
bill. * * .* It is said in Eager v. Priée. 2 Paige, 333, ; that the court will not 
permit a party to file two original bills and çarry on twp suits at the same time 
against the défendant to satisf y the same debt. The expense of an original bill 
is much greater than of a supplemental bill, arid the latter should be used when- 
ever lt can equàliy subserve the purposes ;of justice. , In this case the party 
seeks two teinds -of relief. They are différent in character, but bothgrow out 
of the same instrument,— the mortgage,—and spring from the relation of mort- 
gagor and mortga^ee. They might haVe been asked for in ope bill, if sufflcient 
facts had existed at the filing of thé .bill to warrant it; but, that not being the 
case, it was necessary for the complainant to ask such relief as his casé would 
warrant. Subséquent events haye entitled him to more extensive and effectuai 
aid, and I see nothjng.to prevent his obtaining it in the usual way, by bill of 
supplément. ' "' 
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See, also, Hughes, Eq. Draftsm. p. 401; Stafford v. Howell, 1 Paige, 
200; Bailway Oo. v. Newman, 23 0. C. A. 459, 77 Fed, 787; Story, 
Eq. PI. § 346; 1 Post. Fed. Prac. § 187 et seq. 

Moreover, it has been held that the granting of leave to file a supple- 
mental bill is discretionary with the court Kailway Co. v. Newman, 
supra, and authorities there cited. 

The exceptions, in so far as they apply to the répétitions in the bill 
of the copies of the documents in hsec verba, are allowed, and such 
répétitions are hereby ordered to be expunged from the bill. Com- 
plainant is given leave to amend the bill in this respect as herein sug- 
gested. The other exceptions to the bill are disallowed. The demur- 
rers are overruled, and the défendants are given until rule day in 
April to answer the bill. 



SULLIVAN v. STUCKY et al. 

(Circuit Court, D. Indiana. April 8, 1868.) 

No. 9,485. 

Building and Loan Associations— Rt8hts of Borrowing Shareholder. 

Where a building and loan association becomes insolvent, and a receiver 
is appointed to wind up its afifairs, a borrowing shareholder is chargeable with 
the amount of money actually received by him, with interest from the time 
it was received, and is entitled to crédit for ail interest paid, and for so much 
of the premium as was unearned at the time the society passed into the pos- 
session of the receiver. 

Lorin 0. Collins, Jr., Wm. Meade Fletcher, and Floyd A. Woods, 
for complainant. 

George E. Koss, for défendants. 

BAKER, District Judge. This is a suit for the foreclosure of a 
mortgage executed August 30, 1890, by Jesse M. Stucky and Vir- 
ginia A., his wife, to the American Building, Loan & Investment 
Society, a corporation created and existing under and by virtue of 
the laws of the state of Illinois. The corporation became insolvent, 
and the plaintiff on February 8, 1894, was appointed by the cir- 
cuit court of the United States for the Northern district of Illinois 
the receiver thereof ; and by the decree of that court he was duly 
authorized and empowered to sue upon any and ail claims and de- 
mands due or to become due to the society, to institute and prose- 
cute foreclosure proceedings upon ail mortgages and trust deeds 
held by it, and to wind up its affairs, and make distribution of its 
assets among those entitled to participate therein. On May 25, 
1894, the plaintiff, on ancillary proceedings, was duly appointed 
receiver of the society by this court, with like powers. The charter 
and by-laws of the society provided that every person desiring to 
become a shareholder therein should pay a membership fee of $1 
per share for each and every share taken by him. The shares were 
$100 each. It was provided that the society might loan to its share- 
holders ail money paid into, and belonging to, its loan fund, and that 
the loan should be made upon satisfactory notes secured by mort- 
gage on real estate. For every $100 of loan made to a shareholder. 
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he should, in addition to such note and mortgage, transfer to the 
society, as collatéral security, one share of stock; and such share- 
holder should pay interest at the rate of 10 per cent, per annum 
upon ail loans, and ail interest and dues on stock should be paid 
on the last Saturday of each month during the continuance of the 
loan. Any shareholder who should make a loan by giving taxable 
property as security was required to pay ail taxes and assessments 
thereon as they became due. It was* further provided that ail 
shareholders should pay a monthly installment of 75 cents on each 
share of stock held by him, until the same should be fully paid 
out, which installments were to be paid on the last Saturday of each 
month, without notice. On April 5, 1890, Stucky and wife pur- 
chased 15 shares of stock, and received a certificate for the same 
in the society. Subsequently thereto, Stucky and wife, having 
complied with the provisions of the charter and by-laws, made ap- 
plication for a loan of $1,500, and bid and agreed to pay therefor 
a premium of 10 per cent, and also agreed to pay interest on that 
sum at the rate of 5 per cent., and a premium of 5 per cent, per 
annum; said interest and premium being equal to interest at 10 
per cent, per annum, as provided for in the by-laws of the society. 
On August 1, 1890, Stucky and wife, being indebted to the society 
in the sum of $1,852.50 for the principal, premium, and interest of 
the loan so made, executed 74 promissory notes for the sum of 
$23.75 each, and four promissory notes for the sum of $12.50 each, 
dated August 1, 1890. To secure the payment of thèse promissory 
notes, they executed the mortgage in suit; and at the same time 
they transferred to the society, as further security for the loan, the 
15 shares of stock held by them. Since the making of the loan, 
Stucky and wife hâve paid to the society the sum of $1,018.75. They 
had made four payments, of $11.25 each, as dues on the stock, 
before the making of the loan. Of said sum of $1,018.75, $506.25 
was paid for dues on the stock, and the remainder of said sum, 
amounting to $512.50, was paid on account of interest and premium 
on said loan. Since January 1, 1894, Stucky and wife hâve paid 
the complainant the further sum of $833.75. The total amount 
paid by Stucky and wife on account of the loan and dues on the 
stock is $1,897.50. 

The défendants hâve demurred to the complaint, and insist that, 
on the complainant's own showing, the debt secured by the mort- 
gage has been fully paid and satisfled. Their contention is that the 
sum of $506.25, paid as dues on the stock before the society was 
placed in the hands of the receiver. should be credited as a payment 
on the loan secured by the mortgage in suit, and that this sum, 
added to the other payments, which are admitted, is enough to sat- 
isfy and discharge the mortgage. Ail the authorities agrée that on 
the prématuré abandonnant of the enterprise, whether by voluntary 
dissolution, or by winding it up by judicial proceedings; the original 
contract between the society and the borrowing shareholders cannot 
be carried out, and that neither party is bound to its literal fulflllment 

Three views hâve been âdvanced in regard to the relative rights 
and obligations of the borrowing and the nonborrowing sharehold- 
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ers. The flrst view is that the relation between the society and the 
borrowing shareholder has been changea by the circumstances to 
one subsisting between an ordinary créditer and debtor, and that 
the borrowing shareholder is to be charged with the amount ac- 
tually received by him, with interest at the légal rate, and credited 
with ail payments made, whether by way of dues, interest, or pre- 
mium, according to the rule governing partial payments. Cook v. 
Kent, 105 Mass. 246; Association v. Zucker, 48 Md. 448; Association 
v. Buck, 64 Md. 338, 1 Atl. 561; Association v. Goodrich, 48 Ga. 445; 
Brownlie v. Eussell, 8 App. Cas. 235. This view throws ail the 
loss on the nonborrowing shareholder, and for that reason it is 
unjust and inéquitable. Both classes of shareholders ought equally 
and impartially to bear the burdens arising from the unexpected 
misfortunes of the enterprise. This can only be accomplished by 
requiring the borrowing shareholder to return the amount of the 
loan received by him, with interest, and then receive his pro rata 
share of the dividend paid upon the stock, equally with the nonbor- 
rowing shareholder. The second view is that the borrowing share- 
holder is entitled to crédit upon his loan for the amount of interest 
and premium paid by him, but is not entitled to hâve the amount 
of the dues paid by him on account of stock applied upon his loan. 
Towle v. Society, 61 Fed. 446; Strohen v. Association, 115 Pa. St. 
273, 8 Atl. 843; Eogers v. Hargo, 92 Tenn. 35. 20 S. W. 430; Brown 
v. Archer, 62 Mo. App. 277; Knutson v. Association, 69 N. W. 889; 
People v. Lowe, 117 N. Y. 175, 22 N. E. 1016; End. Bldg. Ass'ns, 
§§ 528, 531. The third view differs from the last one, in that, in- 
stead of crediting the borrowing shareholder with the whole pre- 
mium, it crédits him with only the part estimated as unearned. 
Towle v. Society, 61 Fed. 446. The court is of opinion that the 
défendants are chargeable with the amount of money actually re- 
ceived by them, with légal interest thereon from the time it was re- 
ceived, and are entitled to crédit for ail interest paid, and are to be 
charged with so much of the premium as was earned at the time the 
society passed into the possession of the receiver, estimating the life 
of the society at eight years. Thèse views require that the demur- 
rer should be overruled. So ordered. 



SEAMAN y. NORTHWESTERN MUT. LIFE INS. CO. 1 

(Circuit Court of Appeals, Elghth Circuit April 11, 1898.) 

No. 9S7. 

, FoRECiiOsuHE Sai-h — Notice of Appbaisement. 

Under Cobbey's Consol. St. Neb. 1891, §§ 5023-5025, no notice of the «me 
and place of the appraisement of real estate to be sold on decree of fore- 
closure Is required. 
L Setting Asidb — Apphaisement— Weight of Evidence. 

An appraisement duly made by two disinterested, sworn freeholders, sup- 
ported by the opinions of the trial judge and the master, by the affldavita 
of witnesses, and by the fact that the land has been twiee offered for sale 
for less than the appraisement, and not sold, for want of bidders, will be 
npheld, altbough a greater number of witnesses regard It aa too low, and 
' a prior appraisement was hlgher. 

1 Behearlng denied May 26, 1893. 
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8. Master in Chancery — Appointment. 

It is not reqùisite to the vàlidity of an appointment of a standing master 
that the order of appointment shall be recorded in any book of the court. 

4. Samk— Bond. 

There is no statute or other authority requiring a standing master to glve 
a bond, and, if an order under which he makes a sale of property does not 
require a bond, the vàlidity of the sale is not affected by the lack of one. 

5. Same— Notice. 

It is no objection to the vàlidity of a sale by a master that a party had 
no notice of bis appointment. His authority to make the sale is derived, 
not from his appointment as an offlcer of the court, but from the decree of 
sale, of -which the parties had notice. 

6. Same— Eligibility— Collatéral Attack. 

An order appointing a standing master is impervious to collatéral attack 
on the ground that he is inéligible because he was a clerk of the court or a 
son of one of the judges. That question can be presented only by a direct 
proceeding to set aside the order of appointment. 

7. Same. 

Where a decree of foreclosure appoints a standing master, who is a clerk 
of the court and a son of the judge, to make a saie, and no appeal is taken 
from the decree, the authority of the master to make the sale cannot be suc- 
cessfully attacked by a motion to set aside the subséquent appraisement, or 
by objections to the confirmation of the sale, on the ground that he is in- 
éligible to the appointment, because that would be a collatéral attack upon 
the decree. 

8. Judgment— Collatéral Attack. 

Jurisdiction to hear and détermine a question is not limited to the power 
to make correct décisions, and the judgments and décisions of courts having 
jurisdiction are equally conclusive, whether right or wrong, unless chal- 
. . lenged by writ of error or appeal, or'impeached for fraud. 
Philips, District Judge, dissenting. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Nebraska. 

William A. De Bord (Edmund M. Bartlett and Howard H. Bald- 
ridge, on brief), for appellant. 
Howard Kennedy, Jr., for appellee. 

Before SANBORN and THAYER, Circuit Judges, and PHILIPS, 
District Judge. 

SANBORN, Circuit Judge. This is an appeal from an order of 
confirmation of a sale made under a decree of foreclosure of a mort- 
gage rendered on December 9, 1895, in favor of the Northwestern 
Mutual Life Insurance Company, the appellee, and against William 
T. Seaman, the appellant. The sale was made by E. S. Dundy, Jr., 
one of the masters in chancery of the court below, on March 20, 
1897. On March 18, 1897, the appellant flled a motion to set aside 
the appraisement on which the sale was based. On May 3, 1897, an 
order was made denying this motion, and conflrming the sale. 
Counsel for the appellant seêk for a reversai of this order on sevèral 
grounds, which will be considered seriatim : 

1. They insist that the order was erroneous because no notice of 
the making of the appraisement was served on the appellant; but 
neither the decree, nor the statute under which the appraisement 
was made, required any such notice. The claim is not that the ap- 
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pellant had no notice of the suit, or that he had no hearing as to the 
terms of the decree, but simply that he received no notice of the 
time and place of the appraisement. He answered the bill. He 
took no appeal from the decree. He applied for and obtained a 
stay of proceedings under it, and thereby waived ail objections to 
its terms, and to the proceedings on which it was based. Ecklund 
v. Willis, 42 Neb. 737, 740, 60 N. W. 1026, and cases cited. In the 
absence of the statute, no appraisement, and, of course, no notice 
of an appraisement, would hâve been requisite to a valid sale. The 
statute was enacted by the législature of Nebraska. Cobbey's 
Consol. St. Neb. 1891, §§ 5023-5025. In order to secure uniformity 
of décisions, this court implicitly f ollows the construction of the 
constitution and statutes of a state given by its highest judicial 
tribunal, where no question of gênerai or commercial law, and no 
question of right under the constitution or laws of the United 
States, is involved. Madden v. Lancaster Co., 27 IL S. App. 528, 
536, 12 O. C. A. 566, 570, and 65 Fed. 188, 192. The statute of Ne- 
braska does not in terms call for notice of the making of the ap- 
praisement, and the suprême court of that state has decided that 
a proper construction of this statute requires no such notice. 
Hamer v. McFeggan, 51 Neb. 227, 70 N. W. 937. 

2. It is contended that the appraisement of February 15, 1897, 
on which the sale was based, and which was $32,000, was too low. 
In support of this position, the record contains the affidavits of 12 
witnesses, and an appraisement at f 40,000 made by the inaster and 
two disinterested freeholders on September 22, 1896. The lower 
appraisement stands supported, however, by the opinion of the 
trial court; by the opinion of the same master and the same free- 
holders on December 19, 1896, that the property was then worth 
only f31,500; by the fact that this property was twice offered for 
sale for $30,000, and no sale could be made, for want of bidders; 
by the opinion of the master and two other freeholders who made 
the appraisement of February 15, 1897; and by the affidavits of 
eight witnesses, who testifled that the property was worth less than 
$32,000. This appraisement was made by two disinterested free- 
holders, under oath. They w T ere called upon to view the property, 
and to exercise their judgment impartially upon an important ques- 
tion of fact in this suit. Their détermination of that question is 
entitled to every presumption which attaches to a judicial décision. 
It ought not to be disturbed unless it clearly appears that it was 
induced by fraud, or that it was the resuit of such a gross mistake 
that it would hâve the effect of a fraud, The opinion of sworn ap- 
praisers upon the question determined by them in the discharge 
of their duty outweiehs the ex parte affidavits of many witnesses. 
The appraisement was not too low. Association v. Marshall (Neb.) 
71 N. W. 63, 65; Vought v. Foxworthy, 38 Neb. 790, 57 N. W. 538. 

3. It is alleged that the court below erred by excluding from its 
considération the évidence of the appellant relative to the value of 
thé property. The allégation does not seem to be founded in fact 
(80 Fed. 360) ; and, if it is; the error was without préjudice, and 
would not warrant a reversai of the order, because the évidence 
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was clearly insufficient to warrant a disturbance of the appraise- 
ment. 

4. The objection is strenuously urged that E. S. Dundy, Jr., had 
no authority to call the appraisers, or to make the sale. It rests 
upon thèse facts: On November 23, 1882, E. S. Dundy, Jr., was 
appointed clerk of the United States district court for the district 
of Nebraska, and he continued to hold that office until after this 
sale was made. He was the son of Hon. Elmer S. Dundy, who was 
the judge of that court until he died, at a date subséquent to the 
entry of the decree in this case. The act of congress approved on 
March 3, 1879 (20 Stat. 415, c. 183), provides: 

"No clerk of the district or circuit courts of the United States or their deputies 
shall be appointed a receiver or a master in any case except where the judge 
of said court shall détermine that spécial reasons exist therefor, to be assigned 
in the order of appointaient." 

On January 25, 1886, a number of the attorneys of the district 
of Nebraska presented a pétition to the circuit court for the ap- 
pointment of E. S. Dundy, Jr., as a standing master in chancery; 
and the following order was made and filed with the clerk of the 
court, but was never entered in any of its records : 

"17. S. Circuit Court, District of Nebraska. 
"On considération of the annexed pétition, it is ordered that E. S. Dundy, Jr., 
be appointed master in chancery of this court, and that he take and subscribe 
the oath of office, and file the same with the clerk of this court, within thirty 
days. « 

"Leavenwortb, Jany. 25, 1886, David J. Brewer, Circuit Judge. 

"Elmer S. Dundy, District Judge." 

E. S. Dundy, Jr., took, subscribed, and filed his oath of office 
within the 30 days. By the act of congress approved on March 
3, 1887, this provision was made: 

"That no person related to any justice or judge of any court of the United 
States, by afflnity or consanguinity, within the degree of first cousin, shall here- 
af ter be appointed by such court or judge to or employed by such court or judge 
in any office or duty in any court of which such justice or judge may be a 
member." 24 Stat. 555, c. 373, § 7. 

The decree in this case was rendered by Judge Shiras, and it pro- 
vided that the mortgaged premises should "be sold at public auction 
by, or under the direction of, a master in chancery of this court." 
Counsel for the appellee filed a praecipe for a sale by Master Dundy, 
and the clerk thereupon delivered to him a certified copy of the 
decree, and he made the sale. It is said that the order appointing 
E. S. Dundy, Jr., a standing master in chancery, is void, because 
it was not recorded in any of the books of the court, and that for 
this reason, and because he gave no bond, he was without authority 
to sell the mortgaged premises. But his appointment as standing 
master in chancery was made under rule 82 in equity, which pro- 
vides, "The circuit court may appoint standing masters in chancery 
in their respective districts, both the judges concurring in the ap- 
pointment;" and there is no provision of law or rule of court which 
makes the recording of such an appointment in a book requisite to 
its validity. It was complète and effective when it was made and 
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signed by both the judges, and filed with the clerk. Polleys v. Im- 
provement Co., 113 U. S. 81, 5 Sup. Ct. 369; Marbury v. Madison, 
1 Cranch, 137, 156, 161. Neither the statute, nor the decree under 
which the master sold this property, required him to give a bond, 
and one was not necessary to the legality of his action. 

Another position of the counsel for appellant is that Dundy had 
no authority to act, because the appellant had no notice of his ap- 
pointaient to make this sale. No one is entitled to any notice of an 
appointment of a standing master. That appointaient, like the ap- 
pointaient of a clerk or of a court commissioner, is to be made by the 
court, or by the judge or judges, as the case may be, without notice 
to any one. The master is an officer of the court, and no one but 
the court is entitled to notice or hearing upon the question of his 
sélection. The appointment of Dundy as a standing master, however, 
did not of itself empower him to conduct the sale in this case. He 
derived that authority from the decree, and the appellant had notice 
of its rendition, and consented to its terms. The provision in the 
decree that the sale should be conducted by a master in chancery 
of the court empowered any master in whose hands the appellee 
should place a certified copy of the decree to proceed with the sale. 
If the appellant objected to the délégation of this power to Dundy, 
his day in court, his time and place for the hearing of this objection, 
was when the decree was rendered. He should then hâve presented 
his objections to Dundy, and should then hâve insisted either that the 
decree should provide that the sale should be conducted by any master 
exeept Dundy, or that it should name some other master to conduct 
the sale. The objection that the appellant had no notice of the ap- 
pointment cannot be sustained, because he had notice of the entry of 
the decree which appointed him. 

The chief ground of objection to Dundy's authority is, however, 
that he was inéligible to the position of a standing master in chan- 
cery, or of a master to conduct this sale, under the acts of congress 
which we hâve quoted, because he was the clerk of the United 
States district court, and because he was a son of the United States 
district judge. But that question is not in this case. He was ap- 
pointed a standing master in chancery, under equity rule 82, in 1886, 
by judges in whom was vested the power, and upon whom was im- 
posed the duty, of making the sélection and appointment. He was 
appointed a master to make this sale in the decree in this suit by the 
court which had jurisdiction of the parties and of the subject-matter, 
and full authority to appoint an officer for that pnrpose. No motion 
has ever been made to set aside or modify the order of 1886, by which 
Dundy was appointed a standing master, or the decree of 1895, by 
which he was empowered to make this sale. No appeal was ever 
taken from that decree, and the time for appeal has long since passed. 
The objection that Dundy was inéligible to this position was first made 
in a motion to set aside the appraisement on March 18, 1897, and 
was renewed in objections to the confirmation of the sale on April 
21, 1897. It was presented in no other way, and thèse were col- 
latéral, and not direct, attacks upon the order of 1886, and the decree 
of 1895. The only question which they presented was whether the 

86 F.-32 
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court winch made that order and that decree had' jurisdiction to hear 
and détermine the questions whether or not Dundy was eligible to 
the position of standing master, and to the position of master to make 
this sale. That question is not debatable. The United States cir- 
cuit court was the court, and the only court, which had original ju- 
risdiction to hear and décide those questions. Its décision might 
hâve been reviewed by an appeal f rom it. Perhaps it might hâve 
been modifled or set aside by that court on a direct motion for that 
purpose, but while it stood unchallenged by a direct attack it was con- 
clusive. The question which the appellant now seeks to raise — the 
question whether or not this décision was erroneous — is not open in 
a collatéral attack. Jurisdiction to hear and détermine a question is 
not limited to the power to make correct décisions, and the judg- 
ments and décisions of courts having jurisdiction are equally conclu- 
sive, whether right or wrong, unless challenged by writ of error or 
appeal, or impeached for fraud. Poltz v. Railway Co., 19 U. S. App. 
576, 581, 8 C. C. A. 635, 637, and 60 Fed. 316, 318; Board v. Platt, 
49 U. S. App. 216, 25 C. C. A. 87, and 79 Ped. 567, 570, and cases 
there cited. The order must be affirmed, with costs, and it is so 
ordered. 

PHILIPS, District Judge (dissenting). It is conceded by the opin- 
ion herein that "the appointment of Dundy as standing master did not 
of itself empower him to conduct the sale in this case." But it is 
asserted that the authority of Dundy was derived f rom the decree 
of the court ordering the sale, and that the appellant had his day in 
court to object to this order, and, having failed to do so, he is con- 
cluded. The decree of the court was simply that the mortgaged 
premises should "be sold at public auction by, or under the direction 
of, a master in chancery bf this court." It did not designate Dundy 
as such master, and therefore, according to my construction of what 
was the clear intent and purpose Of congress in disqualifying the 
clerk of the court from acting as the master in such spécial case, the 
appellant had no reason to understand or believe that Dundy would 
be designated under the decree of the court as the party to exécute the 
order and' make the sale. It does not appear from this record that 
Dundy was the only master in chancery in that district, and, if it is 
compétent for any master to make such sale withôut giving the re- 
quired bond for the faithful performance of his duty, the statute, in 
my opinion, elearly disqualifies any person to conduct such sale, 
standing in the relation that the master did to the court. The act 
of March 3, 1&79, déclares emphatically that "no clerk of the district 
or circuit courts of the United States, or their deputies, shall be ap- 
pointed a master in any case except wherethe judge of said court shall 
détermine that spécial reasons exist therefor, to be assigned in the 
order of appointment." This master was appointed after the enact- 
ment of said statute. The order of appointment simply states, "On 
consideratidn of the annexed pétition," and it is recited in the opinion 
that thèse petitioners were members of the bar of the city of Omaha. 
The act of congress contemplated that there might be spécial reasons 
why the interdiction in the preceding part of the act should not apply 
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to a particular case, and therefore it provided that it might be waived 
when spécial reasons, to the satisfaction of the judge, appeared to 
exist. But the statute, to put up a more spécifie safeguard against 
frivolous pretexts for évasion of the législative intent, required 
that in such case the judge should assign in the order of appointment 
the reason therefor. The mère gênerai order of appointment made 
in 1886 of Dundy as master, based on the pétition of the members 
of the bar, had no référence to his désignation to conduct a sale of 
this land without any assignment of reason then made therefor. 
The settled purpose of congress to repress what it conceived to be 
the public evil of favoritism and nepotism in public offices was again 
emphasized in the act of March 3, 1887, which prohibited the judge 
of the court from appointing or employing in any office or duty in 
the court over which the judge présides any person related to him 
by affinity or consanguinity, within the degree of first cousin. It 
seems to me that it would practically nullify the express provision of 
the statute, and wholly thwart its purpose, if the judges of the courts 
can, upon the mère pétition of the members of the bar, without réf- 
érence to the particular case in which the master is to act in con- 
ducting so important a matter as the sale of land, designate the clerk 
as gênerai master in chancery, and then confer upon such master 
the important and profitable business of conducting sales of property 
under a decree which merely directs a master to make the sale. 
As already stated, congress intended to compel the observance of 
the statute by requiring the judge, when he does allow such benefits 
to go to his clerk, to assign in the order therefor a spécial reason for 
the désignation; and, as already suggested, admitting that the ap- 
pellant, by counsel, was présent in court when the order was made, 
authorizing a master of the court to make the sale, it cannot be as- 
sumed that he understood that counsel for complainant in the decree 
would, without notice to any one, sélect the clerk of the court to 
exécute the order. And, as the appellant cannot be assumed to hâve 
had notice of Dundy's acting in such capacity until he actually made 
the sale, the appellant, it seems to me, was in good time with his ob- 
jection when he made it the ground for setting aside the sale. Until 
that sale was confirmed by the court, no possible injury could hâve 
corne to the appellant, upon which he could predicate any complaint 
as the basis of his appeal. He objected to the sale because it was 
by a party not authorized by the statute. He objected to its con- 
firmation for the sarrie reason, and when his objection was overruled, 
and the sale was, notwithstanding, confirmed, he prosecuted his ap- 
péaï, and asks this court to overrule the action of the circuit court 
because of this error. As the acts of congress stand for a sufficient 
reason, and are based upon sound public policy, the court should 
suffer no évasion of the législative will. 
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«LGUTTER et al. V. NORTHWESTERN MUT. LIFE INS. CO. 

(Circuit Court of Appeals, Elghth Circuit AprU 11, 1898J[ 

No. 998. 

1. Fobe( ^osttrb Sale— Notice op Appraisement. 

No notice of the time and place of appraisement of real estate to be sold 
under decree of foreclosure is required by Cobbey's Consol. St. Neb. 1891, 
§§ 5023-5025. 

2. Same— Certipicates of Officers — Officiai, Seal. 

Cobbey's Consol. St. Neb. 1891, § 5025, requiring the master to obtaln from 
certain officers certificates of the liens on real estate to be sold, "under their 
respective hands and officiai seals," only requires seals from officers men- 
tioned who hâve them. 

8. Bame— Appraisement and Sale in Solido. 

Where two lots are, and bave been for years, used as one tract, they may 
properly be appraised and sold together under a decree of foreclosure. 

4. Same— Posting Notices— Publication. 

Where the notice of sale 1s publisbed in a newspaper printed in the county, 
notice need not be posted on the door of the court house, and in flve other 
public places in the county, as directed by Cobbey's Consol. St. Neb. 1891, 
§ 5031, in case of exécution sales in counties where no newspaper is printed. 

5. Same— Inadequacy of Pkice— Two-Thirds of Appraisement. 

Where property is sold for two-thirds of its appraised value, which it ls 
required to bring under the statute authorizing the sale, and there Is no 
offer to pay more, the sale should not be set aside for inadequacy of price. 

9. Same— Standing Master in Chancerv— Additional Oath and Bond. 

A standing master in cbancery, who has taken and filed his oath as such, 
need not take an additlonal oath or file a bond before making a sale ta a 
case where it is not required by the decree, nor the state statute under which 
ne acts. 

7. Standing Master in Chancehy— Collatéral Attack. 

An order appointing a standing master is impervious to collatéral attack 
on the grqund that he is inéligible because he was a clerk of the court or 
a son of one of the judges. That question can be presented only by a direct 
proeeedihg to set aside the order of appointaient. 

8. Same— Acthoritt of Master— Appeal from Decree. 

Where a decree of foreclosure appoints a standing master, who ls a clerk 
of the court and a son of the judge, to make a sale, and no appeal is taken 
from the decree, the authority of the master to make the sale cannot be suc- 
cessfully attacked by a motion to set aside the subséquent appraisement, or 
by objections to the confirmation of the sale, on the ground that he is in- 
éligible to the appointaient, because that would be a collatéral attack upon 
the decree. 

0. Judgmeht— Collatéral Attack. 

Jurisdiction to hear and détermine a question is not limited to the power 
to make correct décisions, and the judgments and décisions of courts having 
jurisdiction are equally.conclusive, whether right or wrong, unless challenged 
by writ of errbr or appeal, or impeached for fraud. 
Philips, District Judge, dissenting. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Nebraska. 

Charles S. Elgutter, for appellants. 
Howard Kennedy, Jr., for appellee. 

Before SANBOKN and THAYEB, Circuit Judgea, and PHILIPS, 
District Judge. 
» Behearlng denled May 26, 1898. 
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SANBORN, Circuit Judge. This is an appeal from an order of 
confirmation of a sale under a decree of foreclosure rendered on 
May 8, 1896. On March 17, 1897, the appellants filed motions in 
the court below to strike out the certificates of the county and city 
treasurers, and to set aside the appraisement of the mortgaged 
premises on which the sale was based. The sale was made on 
March 20, 1897. On May 10, 1897, an order was made denying the 
motions of the appellants, and confirming the sale. The following 
objections to this order are urged in support of the appeal from it: 

1. No notice of the time and place of making the appraisement 
was given to the appellants. No such notice, however, was re- 
quired, either by the decree, or by the statutes of Nebraska under 
which the appraisement was made. Cobbev's Consol. St. Neb. 
1891, §§ 5023-5025; Hamer v. McFegsran, 51 Neb. 227, 70 N. W. 
937; Seaman v. Insurance Co., 86 Fed. 493. 

2. The certificate of the city treasurer and the certificate of the 
county treasurer of the liens upon the property which the master 
was required to obtain were not given "under their respective 
hands aad officiai seals," as prescribed in the statute (section 5025), 
but were given under their hands only. Thèse officers, however, 
hâve no officiai seals, and it is évident that the meaning of the légis- 
lature was to require such seals only from the other officers men- 
tioned in the section, who hâve them. 

3. The mortgaged premises consisted of two adjacent lots in a 
city, and they were neither appraised nor sold separately. No stat- 
ute is cited which requires them to be sold separately. The decree 
directed that the mortgaged premises, or so much thereof as should 
be sufficient to raise the amount due to the appellee, "and which 
may be sold separately without material in jury to the parties," 
be sold at public auction, by, or under the direction of, the master. 
This provision required the master to ascertain and détermine 
whether or not thèse lots could be sold separately without material 
injury to the parties. The fact that he sold them together shows 
that he determined that question in the négative, and the évidence 
in this record proves that his décision was right. The lots are 66 
feet in width, and 132 feet in length. Their front is on Pacific 
street. Lot 1 is on the corner of Tenth street and Pacific street, 
and has six two-story frame dwellings upon it, which face upon 
Tenth street. The half of lot 2, adjacent to lot 1, has a brick pave- 
ment and driveway upon it, which long hâve been, and still are, 
used by the occupants of the dwellings on lot 1, and which were 
both convenient and necessary for their use. The other half of lot 
2 has a cottage upon it, but the two lots constitute one tract of 
land, and hâve been so used for years. There was no error in ap- 
praising and selling them as such. 

4. The notice of the sale of the property was not posted on the 
door of the court house, and in five other public places, as directed by 
the statute of Nebraska in the case of exécution sales of property situ- 
ated in counties in which no newspaper is printed. Cobbey'a 
Consol. St. Neb. 1891, § 5031; Parrat v. Neligh, 7 Neb. 456; Drew v. 
Kirkham, 8 Neb. 477; * Jones v. Null, 9 Neb. 254, 2 N. W. 350. But 

* 1 N. W. 461. 
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there was a newspaper printed in the county in which this property 
was situated, and the notice was published in that newspaper, in 
compliance with the provisions of the stâtute of Nebraska and of 
the act of congress (27 Stat. 751, c. 225). 

5. It is alleged that the property was sold at a grossly inadéquate 
price. The évidence does not sustain the avéraient. The interest 
of the appellants was sold for more than two-thirds of its appraised 
value, which it is required to bring by the statutes of Nebraska, and 
no offer was presented to pay more for it. 

6. It is insisted that the appraisement was too low, and there are 
eight affidavits to that effect in this record, and three to the effect 
that the property was not worth more than the appraisal. This évi- 
dence is insufficient to warrant a disturbance of the décision of 
this question by the master and the two sworn freeholders, whose 
duty it was to détermine it, for the reasons stated in Seaman v. 
Insurance Co., 86 Fed. 493. 

7. While E. S. Dundy, Jr., the master who made the sale, had 
taken and filed his oath as a standing master in chancery, he took 
no additional oath and filed no bond in this case. But neither the 
statutes of Nebraska, nor the decree under which he acted, required 
him to do so. 

8. It is contended that Dundy had no authority to call the ap- 
praisers, or to make the sale, because he was the clerk of the United 
States district court, and he was the son of the judge of that court. 
20 Stat. 415, c. 183; 24 Stat. 555, c. 373, § 7. This contention rests. 
upon facts substantially the same as those set forth to sustain a 
similar position in Seaman v. Insurance Co., 86 Fed. 493, and it can- 
not be maintained, for the reasons stated in the opinion of this 
court in that case. The order below inust be afflrmed, with costs, 
and it is so ordered. 

PHILIPS, District Judge. I dissent from the foregoing opinion 
for the same reasons assigned in the dissent in case of Seaman v. In- 
surance Co. (decided at this term) 86 Fed. 493. 



LEONARD & MONTGOMERY REALr-ESTATB & INVESTMENT CO. et al 
v. BANK OF AMERICA. 

(Circuit Court of Appeals, Eighth Circuit. April 11, 1898.) 

No. 1,010. 

1. Execution of Instrument by Corporation— -Admission bt Plea— 'Author- 

itt of Officerb. 

An answer admitting the exécution of a note and deed of trust by a cor- 

. poration is an admission that the offlcers who executed such instruments, 

and afflxed the corporate seal thereto. were duly authorized to take guch 

action by the board of dirëctors. 

Z, Same— Considération— Bénefit oï" Ofïicers— Ultra Vires. 

A bank attached lands of L. and M., who were indebted to lt by note. 
Subsequently a corporation was f ormed by L. and M., and the lands were 
conveyed to the corporation subject to the attachaient. The corporation 
then executed to the bank its note, secured by a trust deed on the lands, for 
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the amount of the indebtedness of L. and M., and the attachment suit was 
dismissed. EeU, that the note and trust deed were executed for a valuable 
considération naoving from the bank to the corporation, and that the act was 
not ultra vires. 

Appeal from the Circuit Court of the United States for the District 
of Colorado. 

This suit was brought by the Bank of America, the appellee, against 
the Léonard & Montgomery Real-Estate & Investment Company (here- 
after tenned the "Real-Estate Company"), and against James Léonard 
and John C. Montgomery, the appellants, to foreclose a deed of trust 
in the nature of a mortgage, which was executed by the real-estate 
company on November 21, 1893, to secure the payment of its note for 
the sum of $5,449.23, and two interest coupons thereto attached in 
the sum of $381.44 each. The note ran for three years from its date, 
and was payable to the Bank of America (hereafter termed the 
"Bank"). The material facts with référence to the transaction, as 
disclosed by the record, are as follows: 

James Léonard and John C. Montgomery, prior to August 22, 1893, were ln- 
debted to said bank on a note in the sum of $5,000, with accrued interest thereon, 
which they had executed in favor of William K. Mygatt. On this note, which 
had been sold and indorsed to the bank, the bank brought a suit by attachment 
on August 22, 1893, against Léonard and Montgomery, in the district court of 
Arapahoe county, Colo., and the writ of attachment issued in said cause was 
levied on much of the real estate covered by the aforesaid deed of trust, which 
real estate then belonged to Léonard and Montgomery. After the suit was 
brought and the attachment was levied, Léonard and Montgomery proposed to 
the bank to exécute in its favor a new note for the amount of their indebtedness, 
to run for three years, with 7 per cent, interest, and to secure the payment of 
the same by a deed of trust on the property involved In the présent controversy 
It was proposed that the attachment suit should be dismissed, and the old note 
canceled, on the exécution and delivery of the new securities. This proposition 
was accepted by the bank, but, before the new note and deed of trust Were exe- 
cuted, Léonard and Montgomery caused a corporation to be formed, known as 
the "Léonard & Montgomery Real-Estate & Investment Company," to which cor- 
poration they conveyed the land in controversy and some other real property 
which they then owned, receiving in exchange for such conveyance the entire 
capital stock of the corporation, except four shares which were issued to H. P. 
Parmelee, who became the secretary of the company. Léonard became the prési- 
dent, and Montgomery the vice président and treasurer, of the company. To 
carry ont the agreement existing between Léonard and Montgomery and the 
bank, the real-estate company thereafter executed the note and deed of trust 
on which the présent suit is fôunded; but, before the delivery of the note, it 
was indorsed by Léonard and Montgomery in their individual : capaeity. On the 
exécution and delivery of said note and deed of trust to the bank, it caused 
the aforesaid attachment suit to be dismissed, and the lien of the attachment 
to be duly discharged. The real-estate ccmpany, in its answer, admitted the 
exécution of the aforesaid note and deed of trust, and the delivery thereof to 
thé bank. It also admitted that the note was overdue, 1 and had not been paid, 
but it resisted a decree of foreclosùre on the ground that the real-estate com- 
pany executed the note withont considération for the accommodation of Léonard 
and Montgomery, and that its action in that behalf was ultra vires. The circuit 
court granted a decree of foreclosùre, and the case is before this court on appeal 
from such decree. 

A. B. Seaman (Lucius Weinschenk, on brief), for appellants. 
William B. Harrison, for appellee. 

Before SANBORN and THAYER, Circuit Jùdges, and PHILIPS, 
District Judge. 
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THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

It was contended on the oral argument of the case, and the point 
is also made in the brief of counsel for the real-estate company, that 
the latter company is not liable on the note and deed of trust in suit, 
because they were not executed in pursuance of a resolution of the 
board of directors formally proposed and passed at a directors' meet- 
ing. This question, however, is not open for considération on tins rec- 
ord, and the proposition is not tenable, for the following reason: The 
answer to the bill contains an express admission that both the note 
and the deed of trust were executed by the real-estate company at the 
date alleged in the complaint, which must be regarded as an admission 
that the offlcers who executed the note and the deed of trust, and 
afflxed the corporate seal thereto, to wit, the président and secretary, 
were duly authorized to take such action by the board of directors or 
other governing body. Any other construction of the pleading would 
render the admission meaningless and of no effect. If it was the in- 
tention of the défendant company, when it flled its answer, to chal- 
lenge the validity of the note and deed of trust on the ground that the 
offlcers who executed the same did so without the sanction or approval 
of the board of directors, it should hâve presented that défense either 
by plea or answer. Not having done so, the only question open for 
considération is one which is raised by the answer, namely, whether 
the note in controversy was executed without any considération mov- 
ing from the bank to the real-estate company, and solely for the ac- 
commodation of its président and vice président. The answer contains 
an averment to the effect that the note in suit was an accommodation 
note made for the beneflt of "certain other persons," meaning, we sup- 
pose, Léonard and Montgomery, and that the bank was well aware of 
that fact when it accepted it. This is the only substantial défense 
which we find stated in the answer. If thèse allégations were true, 
and were supported by the proof , we might well concède that the cor- 
poration exceeded its powers in attempting to become responsible for 
the individual debts of its offlcers, and that securities executed solely 
for that purpose are voidable, if not absolutely void. Central Transp. 
Co. v. Pullman's Palace-Car Co., 139 U. S. 24, 11 Sup. Ct. 478; Bank 
v. Kennedy, 167 U. S. 362, 368, 17 Sup. Ct. 831. 

We are not able to concède, however, that the évidence supports 
thèse allégations of the answer. The testimony discloses, as we think, 
without any substantial contradiction, that, when the note and deed 
of trust were executed, a large portion of the land which is embraced in 
the deed of trust was incumbered with an attachment lien that ex- 
isted thereon when it was conveyed to the real-estate company. 
That company had acquired the land from its grantors subject to the 
lien, in exchange for its capital stock, and was interested in having 
the lien discharged, and would be beneflted by its discharge, whether 
we regard an attachment lien when levied as a lien in the strict légal 
sensé, or merely as a conditional charge, which may ripen into a lien 
upon the recovery of a judgment. By the exécution of its note and 
deed of trust, the real-estate company did in fact procure a release of 
an attachment lien existing upon its land, which was undoubtedly 
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valid, and would probably hâve ripened into a judgment. Ail parties 
to the transaction understood that the note and deed were executed 
for that purpose. We are not able to understand, therefore, upon 
what ground it can be successfully maintained, on the évidence found 
in the présent record, that the note in suit was executed without a 
valuable considération moving from the bank to the real-estate Com- 
pany, and that Léonard and Montgomery were the only persons who 
were benefited by the transaction. This being the only substantial 
défense which was urged at the trial, and it being, in our judgment, 
wholly unsupported by the proof, the judgment below is hereby af- 
firmée!. 



COCKRILL t. ABELES et al. 

(Circuit Court of Appeals, Eighth Circuit. April 11, 1898.) 

No. 969. 

1. Receiver — Insolvent Corporation — Suit against Directors. 

A receiver of an insolvent national bank has a right to maintain a suit in 
his own name against directors to charge them for losses that may hâve been 
sustained by the corporation and its creditors through their wrongful or 
fraudulent acts. 
8. National Banks— Increase of Capital Stock— -Liability of Directors. 

The increase of the capital stock of a bank based on a fictitious value of 
assets, and on notes given by the directors, with an understanding that they 
were not to be paid, is in violation of Eev. St. § 5142, and the directors of 
the bank participating are llable for ail losses resulting to the creditors. 
8. 8ame— Acquirement of Real Ebtate— Satisfaction of Lien. 

Where a national bank has lawfully acquired an interest in real property, 
in satisfaction of a debt, it may purchase other undivided interests therein or 
incumbrances existing thereon, provided such action is necessary to enable it 
to manage or dispose of the property to better advantage. 
4. Same— Opebatino Manufactubing Plant. 

Where a national bank acquired certain mill property, in satisfaction of a 
debt, and the directors organized a corporation among themselves for the 
purpose of operating the mills as the bank's agent, using its funds, and 
operated them for the bank at a loss of 323,000, the directors of the bank 
participating are liable to the creditors for the loss. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Arkansas. 

J. M. Moore and Sterling R. Cockrill (Ashley Cockrill, on brief), for 
appellant. 

John McClure and W. E. Hemingway (U. M. Rose, Q-. B. Rose, E. W. 
Kimball, and Morris M. Cohn, on brief), for appellees. 

Before SANBORN and THAYER, Circuit Judges, and PHILIPS, 
District Judge. 

THAYER, Circuit Judge. This case is similar in some respects to 
the case between the same parties, No. 968, which was recently decided. 
86 Fed. 7. It involves the same questions, touching the one-year 
statute of limitations, and the right to sue in equity, which were con- 
sidered and decided in the former case, and what was therein said 
with référence to those questions is applicable to the case in hand. 
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The features of différence which the two bills of complàint présent are 
thèse: 

In the case at bar, the receiver complains of the conduct of the 
directors in devising and carrying out a scheme which was concocted 
by them to increase the capital stock of the bank from 1250,000' to 
$500,000, and of certain action which the directors took in endeavoring 
to secure an indebtedness which a corporation known as the "Quapaw 
Mills" owed to the bank. Thèse two transactions on accoimt of which, 
as it is claimed, the directors incurred a personal liability, were as 
follows: On June 23, 1890, the stockholders of the bank passed a 
resolution to increase the capital stock of the bank to the extent of 
|250,000. For the purpose of creating a fund to authorize the in- 
crease, the directors placed a flctitious valuation on certain assets 
of the bank, some of which were of little or no value, thereby showing 
on the books of the bank that it had a surplus over and above its 
debts and its stock liability .to the extent of $125,949.82. On the 
strength of this pretended surplus, a stock dividend was declared by the 
directors in favor of the shareholders, to the amount of 50 per cent, 
of the stock which they then ôwned, the increase based on such divi- 
dend amounting to '$ 125,000. As a basis for a further issue of stock 
to the amount of $125,000, certain directors ôf the bank executed their 
notes in its favor to the amount of $162,500, it being agreed that such 
notes should not be paid by the directors at any time, but that the 
same should be retired by the sale of the new stock to outside parties, 
as and when the same should be sold. Représentations were made, 
however, to the comptroller of the cuprency, that the full amount of 
said inereased stock had been paid in; and, by means of such repré- 
sentations, the requisite certiflcate appears to hâve been obtained from 
the comptroller that the capital of the bank had been inereased to 
$500,000. When the bank failêd, in JanUary, 1893, it was found that 
jt still held notes to the amount of 162,730, which were signed, re- 
epectively, by Mck Kupferle, by the Press Printing Company, and by 
the Wilson & Webb Stationery Company. Thèse notes had been re- 
ceived by the bank in exchange for the notes originally drawn by the 
directors to furnish a basis for an issuance of new stock to the amount 
of $125,000, and represented the amount of such new stock that had 
not been sold. Prior to that time it seems that the bank had suc- 
ceeded in selling to actual purehasers about 750 shares of the new 
stock, receiving therefor $75,000. It had received nothing of value 
for the remaining shares» although. they had been issued and were oùt- 
standing in the hands of third parties. The makers of the aforesaid 
notes, with the exception of the Wilson & Webb Stationery Company, 
were at the time insolvent, and so remain, and ail of them deny their 
liability thereon. It was averred in the bill that the directors caused 
a report under oath to be made to the comptroller of the currency that 
ail the new capital stock had been paid in, andthat by this means the 
comptroller was deceivëd, the publie was misled, and the bank was 
giveh a false crédit. The Dew stock, amounting to $125,000, which 
was based on the notes of the directors, was originally issued in lots 
of 250 shares each, to the five directors who executed their notes 
as a basis for the issue. Before the bank failed, however, most of 
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thé unsold stock had been surrendered by the original holders, and re- 
issued to H. G. Allis, the président of the bank, who had either sold or 
hypothecated a large part thereof in his individual transactions, the 
resuit being that the bank had received nothing of value at the tiine of 
its failure for some five or six hundred shares of its capital stock which 
had thus been sold or hypothecated, except the notes of Nick Kupferle, 
the Press Printing Company, and the Wilson & Webb Stationery Com- 
pany. 

The Quapaw Mills transaction was of the following character, ac- 
cording to the averments of the bill: The Quapaw Mills property 
consisted of certain lots in the city of Little Rock, Ark., upon which 
■a cotton mill had been erected. On June 12, 1891, the title to this 
property was vested in the défendant P. K. Eoots, and in Oscar Davis, 
as trustées for the First National Bank of Little Bock, and the Ger- 
man National Bank, of the same place. On that day, the directors 
of the flrst-named bank, who are défendants to the présent bill of com- 
plaint, purchased the interest of the German National Bank in said 
property for the sum of $3,000, using for that purpose the money of 
the First National Bank. The directors of the latter bank then caused 
a corporation to be organized under the name of the Little Rock Cotton 
Mills, for the purpose of enabling the bank to operate the cotton mills. 
To this corporation the cotton mills property was conveyed by the trus- 
tées, Roots and Davis, on or about June 12, 1891, to be held by it in 
trust for the bank. Four of the directors of the First National Bank 
became directors of the cotton-mills company, and the mills were oper- 
ated for the beneât of, and at the expense of, the bank, until about 
November 1, 1892, during which period the sum of $23,000 of the 
Tjank's money was lost in an attempt to conduct the business success- 
fully. In March, 1893, the directors of the Little Rock Cotton Mills 
caused that corporation to exécute a mortgage on its property to secure 
notes in the sum of $4,000 which the cotton-mills company had ex- 
ecuted in favor of its directors for money claimed to be due to them. 
Thèse notes were subsequently sold by the directors to third parties. 
A few days later, a second mortgage was executed on the cotton-mills 
property, to secure the sum of f 23, 000 which the First National Bank 
had advanced as aforesaid in an attempt to operate the plant. That 
indebtedness, it seems, was represented at the time by notes of the 
cotton-mills company then outstanding, a portion of which, amounting 
to $8,000, were held by the First National Bank when it f ailed, and the 
residue of which were held by third parties to whom the notes had 
been sold. The cotton-mills property was subsequently sold under 
a decree of the circuit court of the United States for the Eastern 
district of Arkansas for $ 15,000; and, by the provisions of said decree, 
the sum of $4,605.29 was paid to the receiver of the First National 
Bank on the notes held by him, which were secured by the second 
mortgage. The sum of $1,314.44 was also paid out of the proceeds 
of the sale to redeem the cotton-mills property from taxes and other 
charges. The balance of the proceeds of the sale was paid to the 
holders of the other notes, the resuit being that the First National 
Bank and its receiver ultimately lost the sum of $3,000 which was paid 
to the German National Bank for its interest in the Quapaw Mills prop- 
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erty; also the money which the bank had advanced to operate the 
miÛs, except the sum of f 4,605.29, above mentioned. 

The bill in this case was dismissed by the circuit court solely on the 
ground that the cause of action was barred by the one-year statute 
of limitations of the state of Arkansas. This view of the Case was 
erroneous, we think, for the reasons stated in our opinion in the former 
case between the same parties. It is urged, however, by the appel- 
les that, even if the statute of limitations was not applicable to shield 
them from liability, the bill was properly dismissed for other reasons, 
the principal contention being that the transactions complained of, as 
described in the bill, do not show that any loss or damage was sus- 
tained which the receiver is entitled to recover. It becomes necessary, 
therefore, to consider this contention. In doing so, however, we shall 
not notice defects of averment which could be easily cured by amend- 
ment, such, for instance, as the failure to aver speciflcally that the di- 
rectors acted in bad faith and negligently, but shall direct our atten- 
tion to the more important inquiry whether it is shown with sumcient 
certainty that the two transactions resulted in a loss which is recover- 
able by the receiver. 

It is well settled that the receiver of an insolvent national bank 
représente both the corporation and its creditors. He is a statutory 
assignée of ail its property and effects, and is therefore entitled to sue 
in his own name to recover the same, and to enforce ail the rights of 
the corporation without making the corporation or its creditors a 
party to such suits. Kennedy v. Gibson, 8 Wall. 498, 506; Bank v. 
Kennedy, 17 Wall. 19; Eev. St. U. S. § 5234. The receiver of an in- 
solvent bank or other corporation, who has been duly appointed under 
the provisions of a statute to wind up its affairs and distribute its 
assets among creditors and stockholders, also has the right to maintain 
a suit in his own name against unfaithful directors, or other man- 
aging offlcers, to charge them with responsibility for losses that may 
hâve been sustained by the corporation and its creditors through their 
wrongful or fraudulent acts, or in conséquence of a gross neglect of 
their officiai duties. Briggs v. Spaulding, 141 U. S. 132, 11 Sup. Ct. 
924; Gillet v. Moodv, 3 N. Y. 479; Bank v. Johnson, 8 Wend. 645; 
Alexander v. Eelfe, 74 Mo. 495; Movius v. Lee, 30 Fed. 298; Thomp. 
Corp. §§ 4121, 6946, 6947, and cases there cited. It is also well set- 
tled that, when the capital stock of a national bank is increased, the 
law requires an amount of additional capital equal to the increased 
stock to be actually paid in or contributed. The provision to that 
effect found in section 5142 of the Revised Statutes was intended to 
prevent the watering of stock, and to give the creditors of a bank 
whose shares of stock are increased additional security to the full 
amount of the par value of the new stock. The national bank act does 
not sanction any shifts or devices whereby the stock of a bank is in- 
creased without a corresponding increase of actual capital. Aspinwall 
v. Butler, 133 U. S. 595, 608, 10 Sup. Ct. 417; Delano v. Butler, 118 
D. S. 634, 7 Sup. Ct. 39. There can be no doubt, then, that the scheme 
devised by the appellees, who were the directors of the bank, to in- 
crease its stock, as the same is described in the bill, was wholly unau- 
thorized by law; and if the acts done resulted in a loss to the bank, 
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and through it to the bank's creditors, considered as a body, the di- 
rectors, or so many of them as participated in the scheme, are clearly 
liable for the loss. 

With respect to the stock dividend of f 125,000 which was based on 
a flctitious valuation of certain property of the bahk, it is said that it 
did no harm to the bank or its creditors, because the bank parted with 
none of its assets; and, with respect to the increase of stock based 
on the notes of its directors, it is said that the bank actually realized 
about $75,000 in money from the sales of that stock, and was beneflted 
to that extent, and that the disposition made of the residue of that 
stock did no harm. This contention, however, overlooks the fact that, 
after the resolution to increase the stock to the amount of $250,000 
had been adopted, the stock itself was an asset of the bank, which ita 
depositors and creditors were entitled to hâve dealt with as the law 
directs. It was a trust fund which the directors had no right to issue 
except for money or something équivalent to money. Sanger v. TJp- 
ton, 91 U. S. 56, 60; Wood v. Dummer, 3 Mason, 308, Fed. Cas. No. 
17,944; Foundry Co. v. Killian, 99 N. C. 501, 6 S. E. 680; Moses v. 
Bank, 1 Lea, 398; Thomp. Corp. §§ 1562, 1606, 1608; Mor. Priv. Corp. 
§§ 780, 781. If the directors had treated the new stock as a trust fund, 
and had disposed of it for money or its équivalent, it is obvious that 
the capital of the bank would hâve been largely increased, and that 
such increase of capital would hâve afforded its creditors greater 
security. It is possible, of course, that purchasers could not hâve 
been found for an amount of stock in excess of the 750 shares actually 
sold, if payaient of the par value thereof had been exacted in money. 
It is also possible that, if the stock had been sold in the manner pro- 
vided by law, the money received therefor would hâve been wasted 
in reckless ventures, and would not hâve inured to the beneflt of the 
présent creditors of the bank. But we are not at liberty to assume, 
in the absence of any évidence to that effect, that such would hâve been 
the resuit, and, on the faith of that assumption, décide that no one 
was injured by the unauthorized acts of the directors. In the absence 
of proof to the contrary, it must be presumed that the new stock might 
hâve been sold for its par value ; that a valuable asset was in fact lost 
by the wrongful conduct of the directors ; and that the creditors of the 
bank thereby sustained a substantial injury. 

The other transaction, whereby 1,250 shares of stock of the par 
value of $125,000 were issued, based on the notes of the directors 
which they never intended to pay, seems to hâve been no less detri- 
mental to the interests of the bank and its creditors. About five or 
six hundred shares of that stock, according to the averments of the 
bill, were ultimately issued to the président of the bank, who sold and 
hypothecated the same, probably to innocent holders, to discharge or 
secure his individual debts. For thèse shares the bank received 
nothing but flctitious and worthless notes, which the directors had 
agreed should never be enforced against the persons who had executed 
the same. An innocent purchaser of the stock in question could not 
be made to respond to the bank or its receiver for the amount unpaid 
thereon, but would be entitled to insist, as against the creditors of the 
bank and its other shareholders, that the stock was what it prrtfessed 
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to be on its face, namely, full-paid stock. The same would be true 
of the shares that were issued as a stock dividend to the old stock- 
holders. Many of those shares hâve doubtless been sold to persons 
who, if sued for the amount due thereon which has not been paid, 
would be entitled to claim exemption from liability on the same 
ground, namely, that they bought them in good faith as full-paid stock, 
and that neither the bank nor its receiver should be heard to allège 
the contrary. Foreman v. Bigelow, 4 Cliff. 509,' 9 Fed. Cas. 427; 
Steacy v. Bailroad Co., 5 Dill. 348, Fed. Cas. No. 13,329; McCraken 
v. Mclntyre, 1 Duv. (Can.-) 479; Bridge Co. v. McCluney, 8 Mo. App. 
496; Burkinshaw v. Nicolls, 3 App. Cas. 1004; Thomp. Corp. § 1680. 

In view of thèse considérations, we are of opinion that the bill shows 
not only that the directors acted in open violation of the national 
bank act, and therefore unlawfully in the various proceedings taken 
by them to increase the stock of the bank, but that, by reason of the 
wrongful acts in question, a considérable amount of the stock has been 
dissipated and lost, from which the corporation should hâve realized 
its par value in money. In other words, the case made by the bill is 
not one in which the directors appear to be liable merely for nominal 
damages because of certain unlawf ul acts by them done and performed, 
but it is one in which it appearç that such unlawful acts hâve resulted 
in the waste of a valuable asset, and in a substantial loss to the bank 
and its creditors. It may be, as we hâve heretofore suggested, that 
the directors will be able to show that the increased stock could not 
hâve been sold for money or its équivalent; that the stock would still 
be in the hands of the bank and unsold, if it had not been disposed of 
in the manner aforesaid; and that neither the bank nor its creditors 
hâve sustained any actual damage in conséquence of the fraudulent 
and unlawful acts chargea in the bill. We think, however, that we 
cannot indulge in such presumptions as thèse, and that it is incumbent 
on the directors to allège and prove such facts if they seek to avoid 
liability for their wrongful conduct on that ground. 

It is f urther claimed by the appellees that they are not liable for the 
loss sustained in the Quapaw Mills transaction, because they acted 
in that matter not unlawfully, but in good faith, and with intent to 
benefit the bank. It is said, in substance, that the bank had been 
compelled to accept a little more than a f our-fif ths interest in the Qua- 
paw Mills property, in satisfaction of a debt due to it from a former 
owner of the mills property; that the property was idle and unpro- 
ductive; and that the directors, in the exercise of their best judgment, 
purchased the small interest of the German National Bank therein, 
and organized a corporation to repair and operate the cotton mills for 
the sole purpose of enhancing their value, and enabling the bank to 
ultimately dispose of the property to the best advantage. On the 
other hand, it is urged by the receiver that the bank, under its charter, 
had no power to purchase the interest of the German National Bank 
in the property in question, it being real estate, and that, because of 
such want of power, the directors are personally liable for the sum of 
$3,000, which was expended in making the purchase, and was ulti- 
mately lost. It will be admitted, of course, that a national bank has 
no power to purchase real property, except such as may be necessary 
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for the convenient transaction of its business, or such as it may be com- 
pelled to take as security for, or in satisfaction of, debts previously 
contractée!. Eev. St. § 5137. We think, however, that when a na- 
tional bank, as in the présent case, has lawfully acquired an undi- 
vided interest in real property in satisfaction of a debt, it may lawfully 
purchase other undivided interests in the property, and discharge liens 
or incumbrances existing thereon, provided such action is necessary to 
enable it to manage or dispose of the property to better advantage. 
The power conferred by the statute to acquire real estate in satisfac- 
tion of a debt is not exhausted by acquiring simply an undivided in- 
terest in such property, but it extends to the acquisition of ail inter- 
ests in the property, if an undivided control and ownership thereof is 
deemed necessary for the ultimate security of the bank. In many 
cases the right accorded to national banks to take real estate as se- 
curity for debts previously contracted would prove a barren right if 
they were limited to such an interest as was flrst acquired, and were 
denied the right to purchase other outstanding titles and interests. 
Inasmuch as the power in question was conferred upon national banks 
for the sole purpose of enabling them to save as much as possible of 
bad or doubtful debts, it should be liberally construed so as to make 
it most effectuai to that end. It results f rom this view that we are not 
able to assent to the proposition that the directors are liable for the 
sum of $3,000 which was expended in purchasing the interest of the 
German National Bank in the mills property, because that act was in 
excess of the power of the corporation, and theref ore a wrongful act on 
the part of the directors. We hold, on the contrary, that the direct- 
ors had the power to make the purchase in question, if, in the exercise 
of their best judgment, they deemed it necessary to do so to protect the 
interest of the bank, and to save as much as possible of the money 
already invested in the mills property. 

The receiver claims, however, that, according to the averments of 
the bill of complaint, the directors of the bank also embarked its 
funds in a manufacturing enterprise which resulted in a large loss, and 
that such conduct on their part was a breach of trust, which renders 
them personally liable for whatever damage was thereby sustained. 
This contention on the part of the receiver as to what the bill charges 
seems to be well founded. The bill does not aver that the cotton- 
mills corapany paid anything for the property which was conveyed 
to it by Roots and Davis, or that it agreed to pay anything therefor, 
or that the conveyance was in the nature of a lease; while it is ex- 
pressly alleged that such conveyance was made to it "in trust for the 
bank," and that the mills were thereafter operated for and at the 
expense of the bank, resulting in a loss of $23,000. In other words, 
it appears by averment, at least, that the cotton-mills company acted 
merely as an agent of the bank in the opération of the mills, and that 
whatever risk of loss was incurred by so doing was borne by the bank. 
If this be true, and it so appears on a further hearing of the case, it 
follows, we think, that the directors, or so many of them as assented 
to such use of the bank's funds, will be liable to respond for the loss 
which was incurred in operating the mill property. In the case of 
Butler v. Cockrill, 36 TJ. S. App. 702, 712, 20 C. C. A. 122, and 73 Fed. 
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945, which related to the same transaction now under Investigation, 
this court said, in substance, that it would not be difflcult to show 
that the bank did hâve the power to lease the mills property to a 
third party to be by him operated, or to convey the same to a third 
party under an agreement that he should operate it and sell it, and ac- 
count to the bank for its proceeds. But we cannot concède that the 
bank itself had the right to operate the mill, either in its own name or 
in that of an agent, and incur the risks which are necessarily incident 
to a business venture of that nature. The présent case shows the 
hazards which attend such ventures, and the necessity, on grounds of 
public policy, of denying to national banks the right to become inter- 
ested therein. The most libéral view which may be fairly taken of 
the implied powers of national banks would not sustain their right to 
engage directly in a manufacruring or business enterprise under any 
circumstances; but, even if the power in question should be conceded 
to exist under certain conditions, the présent case was not one which 
warranted its exercise. The directors of the bank had no right to 
employ its funds in an attempt to operate the cotton mills for the 
bank's account, in the manner alleged in the bill, and such action on 
their part was unauthorized and wrongful. 

It is suggested by counsel for the directors that the cause of action 
against them, which is founded upon the déclaration of the stock divi- 
dend in the year 1890, was barred by the laws of Arkansas (Sand. & 
H. Dig. 1894, § 4822) after the lapse of three years, which period had 
expired when the présent suit was instituted by the receiver. Other 
derelictions of duty, however, which are chargea in the bill, as here- 
tofore shown, gave rise to a cause or to causes of action which are not 
barred, and, even if the point suggested is well taken, it would not fol- 
low that the decree dismissing the bill should be affirmed. Moreover, 
the complaint allèges, in substance, that at the time of the commission 
of the wrongful acts in question, and afterwards, until the appointaient 
of a receiver, the défendants who were concerned therein constituted a 
majority of the directors, and that, in conséquence of their having full 
control of the corporation, no suit could be brought to redress the 
alleged grievance, until a receiver was appointed. In view of thèse 
considérations, and because ail the transactions relating to the in- 
crease of the stock must be fully investigated in the further progress 
of the case, it is deemed both unnecessary and inexpedient to express a 
décisive opinion upon the point last suggested. Our conclusion is, 
therefore, that the bill, considered as a whole, stated a good cause of 
action against the directors; that the gênerai demurrer which was in- 
terposed should hâve been overruled; and that the défendants should 
hâve been required to answer its averments. The decree of the circuit 
court is accordingly reversed, and the case is remanded to that court 
for further prooeedings therein not inconsistent with this opinion. 

SANBOBN, Circuit Judge. I concur in the order reversing 
the decree in this case, because the bill shows that the appellee» 
unlawfully diverted some of the funds of the insolvent bank to the 
payment of unearned dividends to themselves and other stockhold- 
ers (Hayden v. Thompson, 36 U. S. App. 361, 17 C. C. A. 592, and 
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71 Fed. 60); but I am unable to assent to the view that the bill sufll- 
ciently Bets forth any cause of action against the appellees on account 
of the Quapaw Mills transaction (Butler v. Cockrill, 36 U. S. App. 702, 
712, 20 C. C. A. 122, 127, 128, 73 Fed. 945, 951, and cases cited), or on 
account of the déclaration and distribution of the stock dividend in 
1890, — more than three years before the commencement of this suit 
(Mansf . Dig. Ark. § 4478) ; and I think the damages resulting f rom the 
disposition of the shares of stock for which the promissory notes for 
|62,732 were flnally obtained cannot exceed the différence between 
the market value of those shares and the value of the notes which 
were obtained for them at the time when the shares passed beyond 
the control of the bank. It was the duty of the directors to hold thèse 
shares for their par value; but no absolu te duty to sell them for that 
value was ever imposed upon them, unless some one offered to pur- 
chase them at that price. Since the bill does not show that any one 
made such an offer, which they wrongfully rejected, the measure of 
damages for their disposition of thèse shares is not the différence be- 
tween the par value of the shares and the value of the notes *hey 
obtained for them; but the extrême limit of those damages, in my 
opinion, is the différence between the market value of the shares and 
the market value of the notes obtained for them at the time the re- 
ceivers permitted the shares to pass from their possession and control 
as directors of the bank. 

PHILIPS, District Judge. I concur in the concurring opinion 
herein of Judge SANBORN in the following particulars : In re- 
spect of the cause of action based on the distribution of the stock 
dividend in 1890, I hold that thè three-years statute of limitation ap- 
plies, for the reason that the only trusts which are not reached or 
affected by the statute of limitations are such technical and continuing 
trusts as belong to the exclusive jurisdiction of courts of equity and 
are not cognizable at law. Keeton's Heirs v. Keeton's Adm'r, 20 Mo. 
530. I also concur in the view of Judge SANBORN respecting the 
measure of damages resulting from the disposition of the shares of 
increased capital stock of the bank. I concur in the view expressed 
by Judge THAYER respecting the Quapaw Mills transaction, with 
the qualification that it is based on the averments of the bill, whereby 
it is made to appear that the directors of the bank acquired and con- 
ducted this property as an independent spéculation rather than as a 
means, according to the best judgment of the directors, of securing 
an indebtedness to the bank. If this property in fact was taken by 
the directors solely for the purpose of enabling the bank ultimately to 
secure the debt owing to it, and in the progress of its opération and 
management it became necessary, in the honest judgment of the direct- 
ors, to advance the money to enable the mill to be successfully oper- 
ated, so as ultimately to work out the best interests of the bank in the 
property, I do not think the directors should be held liable for bad 
judgment in the transaction. 
86 F.-33 
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•' ',(,.,,'.',; ,;,,' .ÇW^NBNTAl'.NAT. BANJK t, H1)iLmAN et al, ' ..'-,... 
(Circuit Court of Appeals, Sèventh Circuit April 4, 1898.) 
No. 451.'' 

1. Lâches— Limitation of Actions. : 

The proviso in Rev. St. Ind. 1894, § 2597. (Rot. St 1881, § 2442), permit- 
ting suits to be brought against heirs, ' deviseés, ànd distributees of a dé- 
cèdent within two years after final settlement, by any créditer out of the 
state; does not prevënt tf fédéral court from applying the bar of lâches 
resulting f rom delay within the statutory tlme. , 81 Fed. 36, afflrmed. 
Samb ' -~ Failurk to Présent Claim against Estate — Dépréciation of 
C0141ATEJU.L. ■.,,..,-. 

When ofaie who claims to be a creditor of à deceased per'sdn heglects for 
more than three years to présent his claim, or to bring suit ùpon the demand, 
of which the représentatives of the décèdent are ignorant, and in that time 
the collatéral securities , held for the claim depreciate f rom more than its 
amount to much less, and the joint maker of the note has become insojvent, 
the creditor is guilty of inexcusable lâches, which bar him from proceeding 
lu equity against the deviseés of the décèdent; 81 Fed. 36, afurmed. 

Appealfrom the Circuit Court of the Uaited States f or tfcue District 
of Indiana. ,. 

Addison C. Harris, for appèllant. 

C. A. De Brûler and Chael W. Smith, for appellees. 

Before WOODS, JENKINS, and SHOWALTEE, Circuit Judges. 

WOÔDg, Circuit Judge. The bijl in this case was brought against 
the widow anc| children of William Hèihnan, deceased, to charge them, 
as legateès ôr'deviseeg, with the amount due upon a prqniï^sory note 
for $100,0Q0 alleged to hâve been executed by the çjecè&secl, jointly 
with Dayid J. Mackèy^ to the appellaht, the Continental National Bank. 
Alfred W, Emory was made a party défendant because be holds prop- 
erty left bjf the deceased as the trustée for. the other défendants. 
Jlackey was also made à party, but was let out on his demurrer to 
the bill. Issue Vas joined upôh yoluminous answers, of which nô 
statement is necessary. The equity of the, case, was found to be with 
the défendants, on différent grounds statèd in the opinion of the court 
(Bank v. Heilman, 81 Fed, 36), and a decree was entered dismissing 
the bill. Other questions aside, the last ground s'tated, that under 
the circumstances the failure to présent pi claim to thé executor for 
allowance or réaction during the coursé of the administration of the 
estate was a bar to a suit in equity. commands o.ur approval. The 
contention of the appèllant is that the right to compel payment by 
héirs or deviseés of a debt of the deceased is in Indiana a purely statu- 
tory right, which will be enforced by the fédéral courts in accordance 
with the tenns of the statute which créâtes the right, and that by tlie 
statute a creditor out of the state for six months before the final set- 
tlement of the estate may bring suit within two years after such set- 
tlement. Rev. St. 1894, § 2597 (Rev. St. 1881, § 2442). -, .The statute 
reads : 

"The heirs, deviseés and distributees of a décèdent shall be liable to the ex- 
tent of the property received by them from such decedent's estate to any creditor 
whose claim remains unpaid, who six months prior to such final settlement, 
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was insane, an infant, or out of the state, but such suit must be brought within 
one year after the disability is removed: provided that such suit upon the 
claim of any créditer out of the; state must be brought within two years after 
such final settlement," 

Whether the suprême court of Indiana has regarded this provision 
as créative, or simply déclarative, of a right which existed in equity, 
and would be enforced by the courts of the state if there were no 
such enactment, is not left clear by the court's décisions and dicta 
touching the point. In Stevens v. Tucker, 87 Ind. 109, where the 
plaintiffs had not been "insane, an infant, or out of the state," the 
cause of action had arisen after, and, the possibility of its arising be- 
ing unknown, it could not hâve been presented to the administrator 
bef ôre, the settlement of the estate. The court, after reviewing its 
earlier décisions, said: 

"It is plain that their action Is not founded upon any statute. * * * But 
are they, though their claim is thus meritorious, without remedyî * * * It 
need not be said that it is beyond the power of the législature to deprive the 
appellees of ail remedy, but it may well be presumed that it was not intended 
by the législature, in the enactment of the statutory provisions under discussion, 
to deprive any one of a well-f ounded right by forbidding a remedy therefor." 

In Fisher v. Tuller, 122 Ind. 31, 23 N. E. 523, the plaintif! had been 
"out of the state," but the suit was not brought within two years 
after the final settlement of the debtor's estate; and in disposing of the 
case the court said : 

"The right of the appellant to prosecute an action against the appellee is statu- 
tory. * « * \y e can see no escape from the plain language of this statute. 
* * * The statute which gives the right contains its own limitations, and 
we can lngraft no exceptions upon it. * * * If there were a common-law 
right to hold the heir liable for the debts of an ancestor, there might be some 
plausibility in appellant's argument, but there is no such common-law right. 
Woerner, Adm'n, § 574. The appellant must therefore take the statutory right 
as it is bestowed, for he has no other." 

No référence was made to the earlier cases, and it is contended, with 
at least apparent plausibility, that what was said in respect to the 
right of action being purely statutory was unnecessary, since, whatever 
its character, the action was barred because not brought within the 
two years prescribed by the statute. 

In Stults v. Forst, 135 Ind. 297-307, 34 N. E. 1125, is to be !ound this 
language: 

"We do aot say that there may not be cases where equity would interfère 
in favor of a daim brought after the settlement of an estate, even if the claim- 
ant were not authorized by the statute to bring suit against the heirs or devisees/' 

In the still later case of Bank v. Culbertson (Ind. Sup.) 45 N. E. 657 r 
the right to enforce "the liability of the décèdent against his property 
after his estate is settled" was again said not to exist except by stat- 
ute; but it is stated in the brief for appellee that the question had not 
been argued, and in the opinion on a pétition for rehearing (47 N. E. 
13) the court said that, if in such cases the créditer had a right to 
sue in equity, "the right of appeal [which seems to hâve been the sole 
question in the case] would nevertheless be subject to the provisions of 
the statute." 

In Yoast v, Willis, 9 Ind. 548, the statute under considération was 
characterized as a "statute of limitations"; and if that had been con- 
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stantly recognized as its dominant characteristïc, the first clause be- 
ing regarded simply as a définition of a recognized right, upon the 
enforcement of which it was proposed by the following clauses to im- 
pose limitations, the apparent incortsistencies of expression in the 
opinions referred to would probably not hâve occurred. To say the 
least, it cannot be doubted, as suggested in Stults v. Forst, supra, that, 
if there were no statute in Indiana authorizing suits against heirs, the 
right to relief in equity, in proper cases, would be recognized by the 
courts of the state. "The law is well settled in this state," it was 
said in Einard v. West, 92 Ind. 359, "that the creditor of a decedent's 
estate must proceed to enf orce his claim against the estate through an 
executor or administrator, and cannot sue heirs, devisees, and legatees, 
where there has been no executor or administrator ; nor can he main- 
tain a suit against them, where there has been an executor or adminis- 
trator, without showing a valid excuse for not proceeding against the 
decedent's estate before its final settlement." It is true, in a strict 
sensé, that the right to sue the heir of a deceased debtor did not exist 
at common law; but the right in equity to enf orce payment of the 
debt out of the personal property of the ancestor, which had corne into 
possession of the heir, seems to hâve been recognized long before dev- 
isees were declared liable by the statute of 3 Wm. & M. Story, Eq. PL 
§ 106; 1 Spence, Eq. Jur. 191; Williams v. Gibbes, 17 How. 238, 
and authorities there cited. In People v. Brooks, 123 111. 246, 14 N. E. 
39, to which référence has been made, the action was one of debt, and 
the discussion necessarily was confined to liability at common law and 
by the statutes of Illinois. Whatever may be said of the origin of the 
jurisdiction in question, it is settled beyond dispute that the national 
courts of equity possess it, and the principles on which they exercise 
it hâve been well defined. Williams y. Gibbes, supra; Board of Public 
Works v. Columbia Collège, 17 Wall. 521; Borer v. Ohapman, 119 U. S. 
587, 7 Sup. Ct 342; Chewett v. Moran, 17 Fed. 820; Woerner, Adm'n, p. 
1269; Beach, Mod. Eq. Jur. §§ 1039, 1040. While in this as in other 
respects the jurisdiction of the fédéral courts, and the methods and 
principles upon which it is exercised, are not to be affected by the 
législation of a state, the right of a state législature to fix a time 
within whicb relief mày be sought has been recognized. Morgan v. 
Hamlet, 113 U. fi. 449, 5 Sup. Ct. 583. The provision of the Indiana 
statute that the suit of a creditor out of the state must be brought 
within two years after final settlement of the estate would therefore, 
like any other statute of limitation which allows reasonable time for 
the bringing of suit, be recognized by ail courts as valid ; but, like 
other such statutes, it will not be deemed to give a right to sue within 
the time limited, regardless of lâches or other considérations which 
would maké the suit, when brought, inéquitable. This statute does 
not say that the suit may be, but that it must be, brought within 
the time specified; and it would not follow, even if the right to sue 
depended solely on the statute, that the doctrine of lâches should not be 
applied to defeat a suit which had been needlessly dëlayed, to the in- 
jury of those against whom relief was sought. That thé appellant 
in this case had been guilty of inexcusable lâches, either in not pre- 
senting its claim to the executor during the course of administration 
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of the estate, or in not bringing suit upon the demand in the fédéral 
court, as it might hâve done pending administration, the évidence 
leaves no question. Besides the very great dépréciation of the col- 
latérale which the bank held, exceeding in original value more than the 
amount of the note, and the changes in their modes of living which the 
heirs and legatees may be presumed to hâve adopted in ignorance of 
so large a demand against the estate, — a considération of great im- 
portance under supposable circumstances, — it is averred in the bill 
that Mackey, the joint maker of the note, had become totally insolvent, 
and, the contrary not being shown, the presumption is that the right to 
compel contribution by him, which but for the delay would hâve been 
valuable, had been made worthless. The decree of the circuit court 
is theref ore affirmed. 
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L, ASSIGNMENT OP ERUOK8— InCORPORATING IN PETITION— SePARATE FlLIHG. 

Where plaintiff in error incorporâtes the errors complained of into the péti- 
tion for appeal, and the pétition is then flled with the clerk, the assignaient 
of errors is "flled with his pétition," as required by rule 11 (21 C. C. A. cxii., 
78 Fed. cxii.). 
2. Samb— Various Errors— A Single Proposition— Separate Assignments. 
Where various errors are complained of, presenting a single proposition 
of law common to ail of them, they need not be separately stated as so many 
distinct propositions. 
8. Parties to Appeal— Correctïng Record. 

One who joins in the pétition for appeal, though not in the appeal bond, 
which is executed by his co-appellant, is a party to the appeal; and if, by 
oversight of the clerk, his name is omitted from the printed record, the error 
may be corrected by the clerk. 
L Appeal during Term— Citation. 

When an appeal is taken and perfected during the term at which the 
decree is rendered, no citation is necessary. 

5. Railroad Receivbrship — Adoption of Lease— Liability for Rent. 

Where a railroad is in the hands of a receiver to be operated, if, after due 
investigation, the receiver décides that a lease of a portion of the line is 
indispensable to the successful opération of the road, and the court, on con- 
sidération, so détermines, notifies the lessor, and continues the possession 
under the lease, such acts constitute an adoption of the lease, and carry with 
it the obligation to pay the rent therein stipulated. 

6. Samb— Rent as Operating Expense— Pbeferential Lien. 

When a lease of part of a line of railroad has been adopted by the receiver 
and court, the rent should be paid as an opéra ting expense; and, where the 
receiver has been unable to procure money for its payment, it is proper, on 
final decree, to déclare the unpaid rentals a first lien on the property, and 
direct that the same, with interest, be paid out of the proceeds of the sale, 
as a preferential lien. 

Appeal from the Circuit Court of the United States for the District 
of Colorado. 

The Colorado Midland Railway Company was organized under the statutes of 
Colorado in 1883. It constructed a railroad from Colorado Springs, Colo., run- 
ning in a westerly direction, via Leadville, across the summit of the mountain 
known aa "Hagerman Pass," to Glenwood Springs, Colo. From a station 
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known as "Biisk," on the eastern slde of the ascent to the pass, this road was 
eonstructed through the pas» to a station on the western descent known as 
"Ivanhoe." The distance between thèse two points was 9.8 miles. Thïs pass 
attained a very high élévation, and, on account of tunnels and tréstleworks, was 
very difBcult and expensive of opération. In 1888 the Aspen Short-Line Rail- 
way Company was constructed on the west side of this mountain slope, Con- 
necting with the Colorado Midland Eailway, and running to the town of Aspen. 
In 1893 thèse two roads were Consolidated as the Colorado Midland Railroad 
Company; the Midland road succeeding to alï the rights and liabilities of the 
two companies. On account of the hazards and difficulties in operating the 
railroad over said pass from Busk to Ivanhoe, the practlcal owners of the rail- 
road conceived the project of running a tunnel through the mountain from Busk 
to Ivanhoe, a distance of about 2.9 miles. To this end they organized a corpo- 
ration, under the laws of Colorado, known as the Busk Tunnel Railway Com- 
pany. In order to raise the necessary money for the construction of this tun- 
nel, the Busk Tunnel Kailway Company (hereinafter, for convenience, called 
the "Tunnel Company") gave a mortgage deed on the 17th day of June, 1890, to 
the appellee the Continental Trust Company of the City of New York (herein- 
after called the "Continental Trust Company") to secure 1,500 of its bonds, of 
the par value of $1,000 each, with lnterest at the rate of 7 per cent, per ahnum. 
Contemporaneously with the exécution of this mortgage, the Tunnel Company, as 
party of the flrst part, the said Midland Eailway Company, as party of the 
second part, and appellee the Continental Trust Company, as party of the third 
part, entered into a written contract respecting the use of the tunnel, when 
completed, by the said Midland Kailroad Company. It stipulated, inter alia, 
that the Midland Company should use the tunnel on the payment monthly to 
the trustée, the Continental Trust Company, of 25 cents for each passenger trans- 
ported through the tunnel, and 25 cents for each ton of freight so transported, 
which money the trustée was to apply to the payment of taxes, to interest upon 
said bonds, and the payment of such sums as might be necessary to enable the 
Tunnel Company to perform Its covenants in said mortgage, and to the pay- 
ment of a sum not exceeding $5,000 in any one year to the board of directors 
of the Tunnel Company, and also to the payment of such sums as should be 
required to maintain the tunnel in good order and repair, and to provide a sink- 
ing f und for said bonds. The contract required that ail passenger and freight cars 
over said railway oompany should pass through said tunnel. This was folio wed 
on the 19th of June, 1890, by a contract of Iease between the Tunnel Company, 
as lessor, party of the flrst part, the Colorado Midland Kailroad Company, as 
lessee, party of the second part, and appellee the Continental Trust Company, 
as party of the third part, running from July 1, 1892, to July, 1935, subject to 
the conditions of the mortgage and of the agreement of June 17, 1890. Arnong 
other things, the Midland Kailway Company agreed to take possession of and 
operate said tunnel road, subject to the conditions of the lease, and to.pay ail 
the taxes upon the property, premiums of Insurance upon the buildings, interest 
upon the bonds of the Tunnel Company secured by said mortgage, the amounts 
necessary for the création of said sinking fund, and on or about the lst of 
July In each year to pay to the Tunnel Company or the Continental Trust Com- 
pany a sum not exceeding $5,000 for meeting the administration expenses of 
the Tunnel Company; and the said Midland Railway Cpmpany further assumed 
the performance of the conditions of the said deed of trust, and agreed to main- 
tain the tunnel in good order during the existence of the lease. The contract 
of lease gave to the Continental Trust Company the right to enf orce the cove- 
nants of the lease, either by suit in equity or at law, or by entry upon the 
premises. It further provided that the trackage agreement of June 17, 1890, 
should not be deemed to be merged in the lease; and the railway company 
thereby assumed the observance and performance of the undertakings of the 
Tunnel Company in the agreement of June 17* 1890. Upon the completion of 
the tunnel, in the latter part of 1893, the Midland Railroad Company, under 
said agreement of lease, took possession of, and continued to use, said tunnel; 
abandoning the use of its track through said Hagerman Pass, between Busk 
and Ivanhoe. 

In 1886 said Midland Railway Company executed to the appellant the Central 
Trust Company a mortgage to secure its first mortgage bonds to the amount 
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of $0,250,000; and on January 2, 1890, it executed to said Central Trust Com- 
pany a second mortgage on the Consolidated road to seeure its Consolidated mort- 
gage bonds to the amount of $6,000,000. On the 2d day of February, 1894, the 
said Central Trust Company, as trustée, filed in the circuit court of the United 
States for the district of Colorado its bill of foreclosure on the second mortgage 
bonds, on default of the Midland Railway Company to pay its interest; praying 
for the appointment of receivers to take charge of and opéra te said road pen- 
dente lite. This bill asked that said receivers be appointed to take charge of 
said Midland Railroad Company, its rolling stock, franchises, and property, real, 
Personal, and mixed, belonging to said company "either as owner, lessee, ten- 
ant, or otherwise." Thereupon the court appointed as such receivers Messrs. 
Reinhart, McCook, and Wilson, who were at that time the receivers of the Atchi- 
son, Topeka & Santa Fé Railroad Company, which was operating the Midland 
Railroad Company under a conventional arrangement between the two roads. 
The court made the customary order of injunction, restraining ail persons from 
taking possession of or interfering with said property, and specifically directing 
the receivers to take possession of ail the property described or referred to, "and 
to continue the opération of said railroad and System, and every part and por- 
tion thereof, and to run, manage, and operate the said railroads, and such other 
railroads as said défendant railway company holds, controls, or opérâtes under 
lease, contract, arrangement, or otherwise, and as heretofore run and operated." 
And it further authorized the receivers to operate "said System of railroads so 
under lease, or operated or controlled by, or in the interest of , said Colorado Mid- 
land Railroad Company, * * * in such a manner as will, in their judg- 
ment, produce the most satisfactory results," etc. On October 11, 1894, the re- 
ceivers filed a pétition in the foreclosure proceedings, which recited, in substance, 
that by using said tunnel railroad the Midland Railroad Company was enabled 
to avoid the heavy grades and severe curvatures through Hagerman Pass, and 
to escape the deep snows incident thereto, and that by using the tunnel they 
were "enabled to greatly reduce the expense of operating between said stations," 
and that in their judgment they should continue to use said tunnel. They also 
stated that that portion of the Midland Railroad running from the summlt as 
aforesaid between Busk and Ivanhoe had "become wholly useless, and no longer 
necessary in the opération of the railroad; that in conséquence of such disuse 
the portion abandoned as aforesaid was greatly out of repair, and by reason of 
the action of the éléments would soon be unsafe to move trains over" the same, 
—and prayed for authority to remove the rails and other movable structure or 
property from said abandoned portion of the Une, as the property so removed 
could be profitably used upon other portions of the Midland Railroad. The 
Central Trust Company appeared to this pétition, and filed answer, stating, in 
substance, that it represented the bondholders of the Midland Railroad Company, 
some of whom objected to the proposed abandonment of the track over the sum- 
mit of said mountain, and to the.dismantling thereof, while some of the holders 
of the Consolidated mortgage bonds were favorable thereto, and, declining to con- 
sent, asked the court to institute inquiry into the advisability of the proposed 
action, and for its order in the premises. Judge Caldwell, the circuit judge who 
had in spécial charge the conduct of administration of this receivership, without 
referring the matter to a mas ter for report, upon considération granted the 
prayer of this pétition, and authorized the removal of the property from the 
abandoned Une, which was accordingly done. On the llth day of February, 1895, 
the appellee the Continental Trust Company filed an intervening pétition in 
said foreclosure proceeding; setting out the substance of the provisions of said 
contract of June 17, 1890, the lease cf June 19, 1890, and the mortgage of the 
Tunnel Company to said appellee. This pétition alleged default in the payment 
of interest coupons upon said bonds of the Tunnel Company which had matureJ 
on the lst day of July, 1894, and the lst day of January, 1S95, and that the 
receivers had failed to pay same under said order of February 2, 1894, respect- 
ing the payment of trackage service of other railroads, and prayed for an order 
of the court directing the receivers "to carry out and perform said mortgage 
agreement, said trackage agreement, and said contract of lease, and to pay, as 
an operating charge of the said Colorado Midland Railroad Company, the de- 
faulted and overdue interest coupons of the Tunnel Company mortgage bonds 
aforesaid, and the interest on said bonds hereaf ter to accrue." To this pétition 
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the receivers appeared and answered, admitting the allégations of the pétition, 
and united wlth the Continental Trust Company in the player of sald pétition; 
asking that an order granting them leave to borrow money with Which to pay 
the tunnel rentals be made. The Central Trust Company also appeared, and 
made answer to this lntervening pétition, and, among other things, stated that 
some of the holders of said Consolidated bonds were also holders of the tunnel 
bonds, and that there was among the holders of the Consolidated bonds a différ- 
ence of opinion as to whether this pétition should be granted, and the interest 
of the tunnel bonds should be made an operating chargeras prayed for, and 
asked for an inquiry into the truth of the allégations of the pétition, and upon 
the coming in of the report of the master, or on such hearing as the court might 
direct, such order be made as to the court seemed just. 

Judge Caldwell, without referring the matter to a master, considered the facts, 
and on the llth day of February, 1895, entered a decree, the essential portions 
of which are as follows: "Ordered, adjudged, and decreed that said receivers 
are hereby authorized and directed to carry out and perform the trackage agree- 
ment of the 17 th of June, and the agreement of lease of the 19th of June, 1890, 
executed between the Busk Tunnel Railway Company, the Colorado Midland 
Railway Company, and the Continental Trust Company of the City of New 
York, trustée, and to pay, as an operating charge of sald Colorado Midland Rail- 
road Company, the rentals and interest charges provided for in said agree- 
ments, including ail defaulted or overdùe interest coupons of the bonds of said 
Busk Tunnel Railway Company; said bonds bearing date of lst day of July, 
1890, and payable on the lst day of July, 1935, for the principal sum of one 
million five hundred thousand dollars ($1,500,000), with interest at the rate 
of seven per cent, per annum, payable semiannually. And ft is further ordered 
that the said receivers be, and they hereby are, authorized to borrow, upon 
the best terms they may be able to Becure, such sum or sums of money as may 
be necessary to make such payments, and upon such loans so made for the pur- 
pose aforesaid they are hereby authorized to issue and deliver to the party 
or parties, bank or banks, corporation or corporations, from whom they may 
borrow such money or sums of money, their obligations as receivers of the Colo- 
rado Midland Railroad, bearing not more than six per cent, interest per annum, 
in such form and for such time or times as may .^eem best to them for the inter- 
est of their trust; and they are hereby authorized from time to time to renew 
said loans as they may become due, if they are unable to make payment thereof, 
and, in case they are not able to renew the same with the parties from whom 
such loans may be procured, they are hereby authorized to borrow from others 
such sums, on like terms, as may be necessary to take up such obligations as 
they mature." The Interest on the tunnel bonds which fell due July 1, 1894, 
and January 1, 1895, was paid by the receivers in pursuance of this order, con- 
formably to the requirements of the trackage agreement and lease. The said 
named receivers having been succeeded, under order of court, by one Ristine, 
as receiver, the latter receiver, under the order last aforesaid, paid said interest 
falling due July 1, 1895, and January 1, 1896. 

On the llth day of March, 1895, the appellant the Central Trust Company 
Instituted a further suit in said court for the foreclosnre of the flrst mortgage of 
the Colorado Midland Railway Company; alleging default in the payment of 
interest. The bill prayed for the appointment of a receiver for said railroad 
Company for ail its property belonging to it "either as owner, lessee, tenant, or 
otherwise." Whereupon the court appointed the same receivers as theretofore, 
under like order and direction. On the 16th day of April, 1895, said receivers 
petitioned the court for authority to borrow money to pay said rental; reciting 
the intervening pétition aforesaid of the appellee on the 6th day of February, 
1895, and the order aforesaid made thereon by the court, and their inability to 
pay same out of the income of the road, and asking permission to issue receivers' 
certiflcates which might créa te a preferential lien upon said property. To this 
pétition the Central Trust Company made answer, admitting the allégations 
contained in the pétition to be true, and further stated "that a committee repre- 
senting a large majority of the flrst mortgage bonds, and a large amount, if 
not a majority, of the second mortgage bonds, has instructed complainant thaï 
it is not advisable to oppose the granting of the order prayed for," and submit- 
ted itself to the judgment of the court. On May 2, 1895, the court made an order 
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eonsolldatlng the foreclosure proceedings In said two cases, and thereupon, In the 
Consolidated cases, recited the résignation of the original receivers, and appointed 
George W. Ristine as sole receiver; and in this same connection the court 
ordered that ail obligations entered into by the former receivers under orders 
of the court, and ail their contracts and liabilities incurred in the opération of 
said railroad, were confirmed, and their observance and exécution were imposed 
upon said Ristine. On the 3d day of November, 1896. the Central Trust Com- 
pany filed an amended and supplemental bill of complaint in the Consolidated 
cases, setting fortb as among the leasehold interests embraced in the mortgaged 
property the said lease of the Tunnel Company, and alleged that "the said de- 
fendant and the receivers appointed herein hâve ever since said last-mentioned 
date (December 16, 1893) continued to hold, use, and enjoy the same under and 
in pursuance of the terms of said lease." This amended bill further alleged 
"that the said road leased from said Tunnel Railway Company connects the 
road of the said défendant on the eastern side of the range of mountains, at a 
station called 'Busk,' with its road on the western side of said range of moun- 
tains, at a station called 'Ivanhoe,' and that the défendant has no means of oper- 
ating its trains between said points of Busk and Ivanhoe, except over said road 
of the said Busk Tunnel Railway Company." The object of this supplemental 
bill was to subject to the lien of the mortgages thèse leasehold estâtes; and 
further on it alleged that this Tunnel Railway Company was "absolutely nec- 
essary to the proper, profitable, and successful opération of the railways and 
railway property owned by said défendant company." The bill prayed that this 
mortgage deed be declared a primary lien upon ail the properties acquired by, 
under, and through said leases, and that the consolidâtes mortgage be decreed a 
lien, subject only to the prior lien of the mortgage. 

On July 3, 1896, the receiver, Ristine, presented his pétition to the court, ask- 
ing to be relieved from the payment of the interest upon the tunnel bonds which 
fell due July 1, 1896, upon the ground that he was unable to obtain the money 
with which to pay said interest Like action was taken after default in pay- 
ment of interest of January 1, 1897. None of the parties in interest had notice, 
or appeared to the pétitions. The court, however, made the order suspending 
payment of this interest until further order of the court. In this condition of 
affaire, on May 4, 1897, a final decree of foreclosure was rendered in the Con- 
solidated cases. This decree, among other things, recited that the said mort- 
gages were a lien upon ail the property and franchises specified in the mort- 
gages and the bill of complaint, including the lease of the Tunnel Company, and 
directed that the railroad properties be sold as one property, as constituting one 
System, incapable of severance without injury to the rights of the parties con- 
cerned. Upon learning of the action of the court in authorizing the receiver to 
suspend payment of said rentals until further order of the court, and of the final 
decree of foreclosure, the Continental Trust Company, on the 19th day of May, 
1897, with leave of court, filed a further intervening pétition in the Consolidated 
cause, redtlng the history of the trackage agreement and the contract of lease, 
and the taking possession of said tunnel track by the Midland Railroad Com- 
pany and the receivers, and the said order of the court of February 11, 1895, 
directing the performance of said trackage agreement and said lease by the 
receiver, and directing him to pay the interest on the tunnel bonds as of the 
operating expenses of the road by the receiver, and a failure of the receiver to 
pay the accrued interest of July 1, 1896, and January 1, 1897, and the said orders 
of court suspending the payment thereof, and the final decree of foreclosure. 
The lntervener alleged its ignorance of said orders of suspension and the enter- 
ing of the final decree until after the date of the final decree. The Intervening 
petitioner prayed the court for an order postponing the foreclosure sale, that 
the orders suspending the payment of interest upon the tunnel bonds be modi- 
fied or reformed, as also the decree of foreclosure, in order to protect the trust 
committed to the petitioner, and for an order directing the receiver to pay said 
defaulted interest, and for ail interest accruing during the time the receiver 
should continue in possession of the property, and that the same be declared an 
operating charge of the receivership, and further that, upon the failure of the 
receiver to pay same, said rentals be made a charge and lien upon the corpus 
of the Midland Railroad, préférable to said mortgages, to be paid out of the 
proceeds of the sale of the property. To this pétition the receiver, the Central 
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Trust' Company, and the railroad compànyappearëd and flled answer. As only 
tne mattefs stated in the answer of the Central Trust Company are in issue, 
lt is only necessary to refer to the substantive matters set up by it. This 
answer, among other things, pleaded that it was in no wise connected with, nor 
consented to, the giving of the mortgage of the Tunnel Company, or to the 
making of said trackage agreerûent and lease, nor were any of the bondholders 
parties thereto. The answer then reiterated the substance of its answer made 
to the pétition upon which the order oï February 11, 1895, was made, and 
charged that, notwithstanding its request that a hearing be had upon said péti- 
tion, none was- had, and the order was madé alone upon the allégations of the 
pétition, and the answer of the reeeiver; It then alleged that the trackage 
agreement and eontract of lease of June IT and 19, 1890, were unfair, and in- 
équitable in their terms, to the Midland Railroad Company, and ought not to 
be enforced against the reeeiver or the trustée, -thé Central Trust Company. 
It then alleged that, at the time of the exécution of the first and second mort- 
gages by the Midland Railroad Company, it operated its road between Busk 
and Ivanhoe over said Hagermàn Pass, ând that this portion of the road f ormed 
a valuable part of the security for said bonds; i that the discontinuance of said 
road through Hagermàn Pass was'without the request or consent of the com- 
plainant or the bondholders; that the pétition aforesaid of the reeeiver to the 
court for leave to abandon the said road over thie summit of the mountain, and 
to remove the rails and superstructures thereon, as heretofore stated, was ob- 
jected to by the complainant as the destruction or impairment of the security 
of said mortgages, but, as some of the hplders of the Consolidated bonds were 
of opinion that it was better to run the road through the tunnel, it had asked 
the court, as hereinbef ore stated, to hâve the matter investigated by a master, 
which inquiry the court had refused tomakë, and, without hearing, had author- 
ized the reeeiver to dismantle said portion of the road; that by reason thereof 
the security given in said mortgages was greatly depreciated. The answer fur- 
ther alleged that the représentations made by the reeeiver and the Midland Rail- 
road Company and its agents, that it Was greatly to the interèst of the railroad 
and bondholders that, in lieu of operating the road over the summit of thë moun- 
tain, the road should be run through the tunnel, whereby the cost'of opération 
would be lessened, etc., indxiced the bondholders to rely thereon,, and failed to 
instruct the complainant to prevent the Midland Company from using and oper- 
ating the tunnel railway, and that the Central Trust Company was thereby 
induced to take no other action than 'Hhatspecmed in its answer to the pétition 
for the abandonnant of the Une over the summit of the mountain. The answer 
then alleged that thèse représentations ! of' the reeeiver and others respecting the 
advantage of operatîng the road throt^h the tunnel were not true, and that by 
reason of this change great loss had come to ifiiëpàrties in interèst. The answer 
then averred the belief of the complainant that it would be more advantageous 
to the trust estate to rehabilitate and opWâte thé road frem Busk to Ivanhoe 
over the original track, thanto maintaîn and opêrate the tunnel Une under the 
eontract and lease. ! It was then alleged 1 thaï the receivers had àlreàdy pàld'on 
this tunnel eontract; for interèst, $lT§,G0é; ! that- said sum was excessive and 
unjust; that the earnings of the trust' «State were insufflaient to ènable the 
reeeiver to pay the interèst accrUing ! ùp6Î» the tunnel bonds. Wherefore thë 
cemplainant pràyed that the order of February 11, 1895, be set asidë; that a 
référence tathe naaster be had, dr 1 hearing beforé the court, to détermine whai 
amount, if any, should be paid téV the' usé of the tunnel railway during ' the 
receivership.'' Thë^ reeeiver, Ristme;- in ! liis answer, stated ■' it as his opinion that 
the eontract bétweenthe Midlaiiâ Railroad Company and thë Tunnel Company 
was iinprovident, anfl thât'-lt was not tb'the interèst oî the Midland Railroad 
Company to continué it, and that it ; Was the wiser policy to rehabilitate the 
abandoned track over the mountain, ■ and tb abandon fhe tunnel' track. ,; To the 
answer of the Central Trust Company,' 1 the Continental Trust Company flled 
exceptions. Thèse exceptions were Hiainly sUStained by the court. And there- 
upon the court made'its order 1 ffrtd dëeree sustàining thé 1 intervening pétition of 
the Continental Trust Gompa'ftyl 1 î'èafftrrninig thë order 'of February li;'t895, 
declaring it in. force during the pendéitc'y of the receivership, and dîrected the 
reeeiver to pay, as-kn operûting^Haràfe'of thé receivership, the rehtals provided 
for in the trackage agreement and -tne'lease during the contlnuaneè of the po» 
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session of said road by the receiver, with înterest thereon at the rate of 6 per 
cent, from its maturity, and also decreed that, in the event of the receiver's 
fallure to pay same, such unpaid rentals and Interest and costs of intervention 
should be a lien updn the mortgaged property, and, upon sale under foreclosure, 
the same should be paid out of the proceeds thereof in préférence to either of 
said mortgages. From the aetion of the court in sustaining said exceptions, 
and declaring the unpaid rentals and interest aforesaid to be an operating ex- 
pense of the receivership, and a first lien on the mortgaged premises, the Central 
Trust Company prosecutes this appeal. 

Henry T. Rogers (Wm. Allen Butler, John Notman, Adrian H. Joline, 
Wilhelmus Mynderse, Lucius M. Cuthbert, and Daniel B. Ellis, on 
brief), for appellants. 

Charles W, Waterman (Edward O. Wolcott, Joël F. Vaile, and 
Frédéric J. Stimson, on brief), for appellee Continental Trust Co. of 
City of New York. 

Before SANBORN and THAYER, Circuit Judges, and PHILIPS, 
District Judge. 

PHILIPS, District Judge, after stating the case as above, delivered 
the opinion of the court. ; 

The first matter for considération is the motion filed by the appellee 
the Continental Trust Company to dismiss the appeal for the reasons — 
first, that there is no proper assignment of errors filed in this cause ; 
second, becaùse the record does not show a joint appeal of the Central 
Trust Company and the receiver, George W. Ristine; and, third, be- 
canse there was no citation issued against the receiver, Ristine. The 
only assignment of errors is found in the pétition for appeal. After 
reciting the decree, whereby the court declared the rental interest on 
account of the tunnel track to be a primary lien upon the corpus of the 
property, this pétition stated as follows: 

"In which order or decree the said complainant and the said receiver say that 
there was error, in this, to wit: that the court erred in sustaining those certain 
exceptions of the intervener the Continental Trust Company, filed herein, to 
those eertain respective answers of the said complainant the Central Trust Com- 
pany and the said receiver, filed herein, and in making and entering said order 
or decree." 

Rule 11 of this court (21 C. C. A. cxii., 78 Fed. cxii.) requires that : 

"The plaintiff in error, or appellant, shall file with the clerk of the court below, 
with his pétition for writ of error or appeal, an assignment of errors, which shah 
set out sépara tely and particularly each error asserted and intended to be urged." 

Having regard to substance, rather than mère form, it certainly is 
of no conséquence that the assignment of errors is contained in the pé- 
tition for appeal, instead of being expressed in a separate paper. 
When the errors are incorporated into the pétition for appeal, and the 
pétition is then filed with the clerk, the assignment of errors is neces- 
sarily filed with the pétition. 

It is further objected that the spécification of errors is too gênerai 
and indefinite. The object of the rule in requiring the errors relied 
upon to be separately and particularly asserted is to enable the court 
to understand what questions it is called upon to décide, so it may not 
hâve to gô beyond the assignment of errors itself to discover the blot, 
and also that the exceptor may be confined to the objections actually 
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takén below. Van Gunden v. Iron Co., 3 C. C. A. 294, 52 Fèd. 840. 
Where various errors are relied on, presenting différent propositions, 
they should be separatëly and distinctly set forth; but where the errors 
complained of présent a single proposition of law, common to ail of 
them, there can be no reasonable objection to assigning error to the 
group, as was done in this case. . Andrews v. Pipe Works, 22 C. C. A. 
110, 76 Fed. 170, 171. The errors complained of in this assignment 
go solely to the action of the circuit court in overruling the exceptions 
to the complainant's answer, and to the final decree, whereby the court 
ruled that the unpaid interest which represented the rental of the tun- 
nel track should be a lien upon the mortgaged property, to be paid in 
préférence to the mortgage debts. ' In view of the fact that the court 
sustained ail of the exceptions made to the answer, and the principle of 
law arising thereon is common to each portion of the answer ruled out, 
and to the decree as above stated, involving, in eff ect, but one question, 
the assignment of errors is reasonably spécifie. 

Neither is the objection good that the receiver is not a party to this 
appeal. He joined in the pétition for appeal, and the appeal was 
granted by the court, although he did not join in executing the appeal 
bond. The bond, however, was executed by the co-appellant, under 
order of the court, and was accepted by the court. This was sufficient 
to perfect the appeal. Brockett v. Brockett, 2 How. 238; 2 Beach, 
Mod. Eq. Prac. § 958. It seems that in the printed record the name of 
the receiver as a party to the appeal was omitted by an oversight of 
the clerk. This was corrected by the clerk, as was not only permissi- 
ble, but proper, in order to make the mère clérical work conform to 
the true record. 

In respect to the objection that no citation on the appeal was issued 
to the receiver, it is sufficient to say that, as the appeal was taken and 
perfected in open court during the term at which the decree was ren- 
dered, no citation was necessary. Dodge v. Knowles, 114 TJ. S. 436, 
438, 5 Sup. Ct. 1108, 1197; Hewitt v. Filbert, 116 U. S. 142, 6 Sup. Ct. 
319; Brown v. McConnell, 124 U. S. 491, 8 Sup. Ct. 559. The motion 
to dismiss the appeal is overruled, at the costs of the appellee the 
Continental Trust Company. 

This brings us to the considération of the merits of the appeal. The 
statement of facts may seem to cover too much of mère détail, but it is 
deemed essential to a correct understanding of Judge Caldwell's various 
rulings. 

It is to be conceded to appellant's contention that the mère order of 
the court directing the receivers to take charge of the property of the 
insolvent railroad, including its leased lines, and the taking possession 
thereof by the receivers, did not hâve the effect to either change the 
title to the property, or right of possession in the property. The re- 
ceivers thereby became the mère custodians of the property for the 
court. "If the order of the court under which the receiver acts em- 
braces the leasehold estate, it becomes his duty, of course, to take 
possession of it. But he does not, by taking such possession, become 
the assignée of the term, in any proper sensé of the word. He holds> 
that as he would liold any other personal property involved,-^for and 
as the hand of the court, and not as assignée of the term." Gaither 
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v. Stockbridge, 67 Md. 224, 9 Atl. 632, and 10 Atl. 309, approved in 
Eailroad Co. v. Humphreys, 145 U. S. 98, 12 Sup. Ct. 787. In respect 
to leased lines held by the insolvent railroad, the receiver is accorded a 
reasonable time in which to ascertain the value and importance of the 
lease, and to make his élection as to whether he will surrender or 
adopt it; but if, after due investigation, the receiver décides that it 
is best not to sell or surrender the leasehold interest, because it is indis- 
pensable to the successful opération of the trust estate, and the court, 
on considération, so détermines, and notifies the lessor, and thereafter 
continues the possession, such acts would constitute an adoption of the 
lease, and, of conséquence, carry with it the obligation of the receiver 
to pay according to the stipulations of the lease. Chief Justice Fuller, 
in Eailroad Co. v. Humphreys, 145 U. S. 99, 12 Sup. Ct. 793, discussing 
this question, cited approvingly the language of Lord Justice Lindley 
in Ee Oak Pits Colliery Co., 21 Ch. Div. 322, 330: 

"If the liquidator has retained possession for the purpose of winding up, or lf 
ne has used the property for carrying on the company's business, or has kept 
the property in order to sell It, or to do the best he can with it, the landlord 
will be allowed to distrain for rent which has become due since the winding up. 
But if he has kept possession by arrangement with the landlord, and for his 
benefit, as well as for the benefit of the company, and there is no agreement with 
the liquidator that he shall pay rent, the landlord is not allowed to distraln. 
* » * when the liquidator retains the property for the purpose of advanta- 
geously disposing of it, or when he continues to use it, the rent of it ought to be 
regarded as a debt contracted for the purpose of winding up the company, and 
ought to be paid in full, like any other debt or expense properly incurred by the 
liquidator for the same purpose; and in such a case it appears to us that the rent 
for the whole period during which the property is so retained or used ought to 
be paid in full, without référence to the amount which could be realized by a 
distress." 

What does the record in this case disclose? When the receiver s 
were appointed, the managing offlcers of the Midland Railroad Com- 
pany had, for what they conceived to be the best interests of the road, 
made a trackage agreement and lease of the Tunnel Company, to run 
until 1935. They had abandoned the more perilous, and, as they sup- 
posed, more expensive, route, over the summit of the mountain between 
Busk and Ivanhoe, and were using instead thereof the tunnel track. 
Possession of the tunnel track was taken by the receivers under the 
order of court made pursuant to the prayer of the bill of foreclosure. 
So persuaded were the receivers, after due test, that it was to the inter- 
est of the estate to continue the use of the tunnel track, they presented 
to the court a pétition stating that by reason of the abandonment of the 
summit track, and the exposure of the works to the severe storms and 
éléments, the overhead passway had become impractical, and the 
property impaired, and therefore prayed for an order authorizing 
them to dismantle this track, and reuse the materials on other portions 
of the Midland road. While it cannot be said that the appellant 
assented to this proceeding, its objection was not to the continued use 
of the tunnel track, but it made only an advisory suggestion, that its 
constituents were undecided in opinion as to the advisability of remov- 
ing the rails, etc., from the summit track. The court, on the hearing, 
granted the prayer of the receivers. The rails were accordingly re- 
moved, and presumptively appellant received the benefit thereof, in the 
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improvemënt of other portions of the mortgaged road. This action 
bf the court was administrative in its character, addressed to the sound 
discrétion and business judgment of the chancellor in the management 
of the estate, which this court could not now correct, as the îhjury, if 
any, is irréparable. Mercantile Trust Co. v. Farmers' Loan & Trust 
Co., 49 U. S. App. 462, 26 C. C. A. 383, and 81 Fed. 254. If it was 
judicial in character, the complainant had its day in court, and failed 
to appeal from the order, The order was the complète détermination 
of that subject-matter, and, when executed, the book was closed, as to 
the transaction. This was followed up by the trustée of the lessor in- 
tervening in the cause, claiming that its rentals had not been paid by 
the receiversj praying for an order directing the receivers "to carry out 
and perform such traçkage and lease âgréements." On this pétition 
was based the decree of February 11, 1895, by which the court "author- 
ized and directed [the receivers] to carry out and perform the traçkage 
agreement bf the 17th of June, and the agreement of lease of the 19th 
of June, 1890, and to pay as an operating charge of the said Colorad» 
Midland Kailroad Company the rentals and interest charges provided 
for in said agreements, including ail defaulted or overdue interest 
coupons of the bonds of said Busk Tunnel Railway Company." If 
this wa» not, in effect, an adoption of the tenus and obligations of the 
lease by the court, it must be held that nothing short of words such 
as "it is ordered that the lease is hereby adopted" would hâve the 
effect of an adoption. When the court, af ter holding the leased track 
one year, and being advised that it had beçome so far an intégral part 
of the system that the main line could not well be operated without 
the leased track, ordered the receiver to carry out and perform the 
contract of lease, it not only did the act, but entered the apt order 
evideneing the adoption of the lease. Moréover, this àppellant, there- 
after, both by expression and implication, recognized.the fact. In its 
supplemental amended bill it recited that the reCèivers held, used, and 
employed the tunnel track "under and in pursuance of the terms of.said 
lease"; and, as showing its indispensability to the estate, it alleged 
that the main road "has no means of operating its trains between said 
points, Busk and Ivanhoe, except over said road of the said Busk Tun- 
nel Railway Company." The continuity and opération of the main 
Une being admitted by ail the parties to the record to be dépendent 
upon the leased track, coupled with the order of the court that the 
receivers carry out and perform the contract of lease, are the important 
things which distihguish this case from ail those cited by the learned 
counsel in support of their contention that the receivership did not 
adopt the contract of lease. As the law implies the fact of adoption 
from the mère refusai of the court to surrender possession to the lessor 
on his application, how much more conclusive of an adoption when 
both the trustée and the receiver assert that the possession is indis- 
pensable to the estate, and the court not only retains possession, but 
orders the receiver to keep and perform the contract of leaëë! Having 
thus held the leased property, the chancellor, in gobd conscience, 
could not do less than he did in the order of February v ll, 1895. In 
this view of the case, it is not essential to say that.by the decree of 
February 11, 1895, the question of whether or not this rehtal became 
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an operating charge on thé corpus of the property passed in rem judi- 
catum. It is sufficient to say that the propriety and necessity of that 
order pertain so much, at least, to the administrative discrétion in man- 
aging the estate, that, after ail the parties hâve acted upon it, this 
court ought not to disturb it. Mercantile Trust Co. v. Farmers' Loan 
& Trust Co., supra. 

The only remaining important question is, was the final decree 
right, in giving a preferential lien for the unpaid rentals which accrued 
after January 1, 1896? By the order of February 11, 1895, the court 
had expressly recognized the rental fixed in the contract of lease as an 
operating expense. At no time thereafter did it notify the lessor or 
trustée of any recession from this position. It is no answer to this to 
say that the appellee never demanded possession of the leased prop- 
erty. The reeeivers and the court had declared that its possession and 
use were essential to the receivership, and the court had ordered the 
reeeivers to carry out and perform the contract. If the lessor was 
content with this arrangement, it -was not essential to fix the adoption 
that he should go through the empty form of demanding that which 
the court and the parties had in fact said that they could not concède. 
Neither is it any answer to say that thé complainant did not assent to 
said order, or that the court made it without référence to a master. 
The complainant was before the court, and the court was not required 
to make a référence. It was in possession of the facts, and the com- 
plainant offered no countervailing évidence. Neither is it any answer 
now to say that, inasmuch as the lessor was not able to put the prop- 
erty to any earning use had it been turned over to it, it is inéquitable 
to the estate to charge it with the whole contract rental. If there is 
any justification in obtaining possession of another's property, as a 
dépendent lease to an insolvent estate, and then saying to the owner 
that, although the receiver elected to hold it, he should not pay the 
rental stipulated in the lease, because the property would be cômpara- 
tively useless if turned over to the owner, what is to be said of its value 
to the liquidator, who admitted he could not get along without the 
property? If the lease was adopted, the law fixed the rental specified 
in the lease as the aiûount of compensation to be rendered. Again, 
the complainant, after the order of February 11, 1895, recognized the 
fact that both the court and the reeeivers wérë holding this leased prop- 
erty on the assumption that the interest rental was to be an operating 
expense. When the reeeivers petitionèd the court for leave to borrow 
moûey to pay this reh'tal, by issuing preferential certifteates, to be 
made a lien on the corpus of the property, the appellant answered that 
its constituents did not oppose. What matters it, therefore, that the 
receivership later on was brought into such straits that it conld not 
ôbtain,' eVen on such primary sécurity, money enough to mëët the inter- 
est under the leased contract, and that the court thereupon undertook 
to suspend further opération of the decree of February 11, 1895? 
This, in effect, was nothing more than a forced loan. As to the Tunnel 
Company and the trustée, the action was without notice, and ex parte. 
^Lt was dpne at the instance of the reeeivers, to relieve them from the 
.mandatory order whiëh they were unable to exécute. . And as a dernier 
ressort/ in so far as it could, the court suspended paym'ent ïor a .time, 
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subject to the further order of the court; evidently reservîng tlie right 
to secure the payment thereafter in such method as might be within 
the compass of a court of equity. Had the claim been for fuel, equip- 
ments, or service essential to the opération of the road, winch the court 
at one time directed the receivers to pay out of the money to be ob- 
tained on loans to be made a primary lien on the corpus of the prop- 
erty, but, by reason of the inability to effect such loan, the court had 
made a further order suspending until otherwise ordered, this in no 
degree would hâve lessened the équitable obligation, nor diminished the 
power of the court, in the final decree of foreclosure and distribution, 
to order a préférence in favor of such claims. In the language of this 
court in Mercantile Trust Co. v. Farmers' Loan & Trust Co., 49 U. S. 
App. 462, 26 C.C. A. 387, and 81 Fed. 258: 

"If the court below properly accepted and adopted the leases, the rentals re- 
served under them became an intégral part of the opéra ting expenses of the trust 
estate in the hands of the receivers, the same as wages of hired men, the rent 
of leased engines or cars, the traffîc balances due Connecting roads, or any other 
ordinary expense of opération; and in this way claims of thèse rents secured 
préférence in payment over those of ail cestuis que trustent out of the proceeds 
of the railroads, as well as of their earnings during the receivership. The moneys 
expended and liabilities incurred by the receivers or trustées in the authorized 
opération, préservation, and management of the property intrusted to them con- 
stitute preferential claims upon the trust estate, which must be paid out of its 
proceeds bef ore they can be distributed to the benefleiaries of the trust." 

It is true that after July 1, 1896, the receiver, Ristine, expressed to 
the court the opinion that expérience in operating the tunnel track 
under the terms of the lease had proven the impolicy, in an économie 
view, of abandoning the summit route between Busk and Ivanhoe, 
and recommended the rehabilitation of the abandoned track, and the 
surrender of the tunnel track. This, however, was not done during 
the opération of the road under the receivership, but, on the contrary, 
the rétention and use of the tunnel track were continued to the end as 
theretofore. The receivers had no money to reconstruct the abandoned 
summit track, and this complainant did not offer to furnish it, nor did 
it make any application to the court to surrender the leased lines; but, 
on the contrary, it left unchanged its allégation in its latest supple- 
mental bill "that the défendant has no means of operating its trains 
between Busk and Ivanhoe except over said road of said Busk Tunnel 
Eailway Company." As the questions raised by the answer were an- 
swered by the law of the case, the exceptions thereto were properly 
sustained; and, as we find no error in the decree, the same is affirmed. 



POKEGAMA SUGAR-PINE LUMBER CO. v. IvLAMATH RIVER LUMBER 
& IMPROVEMENT CO. 

(Circuit Court, N. D. California. April 18, 1898.) 

No. 12,578. 

I. Restraininq Order— Vïandatory in Effject. 

. Where sufficient grounds exist, a court of equity bas the power to, and will, 
issue, on a prelimmary application, a restraining order, though mândatory 
in eftëct and ifëqûiring affirmative action. 
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8. Same. 

Where the respondent, under clalm of right, enters by force upon property 
in the possession and management of complainant, and drives him away, and 
assumes control of the same, an order restraining the respondent from inter- 
fering with complainant's management and control of sueh property will not 
be modifled, though in its practical opération it is mandatory, and nécessitâtes 
affirmative action on the part of the respondent in surrendering the possession 
he had thus attained. 

This was a bill for injunction by the Pokegama Sugar-Pine Lumber 
Company against the Klamath River Lumber & Improvement Com- 
pany. The cause was heard on a motion to modify the restraining 
order. 

E. S. Pillsbury (F. D. Madison and James F. Farraher, of counsel), 
for complainant. 

F. S. Stratton (S. C. Denson, W. W. Kaufmann, H. B. Gillis, and 
James R. Tapscott, of counsel), for respondent. 

MORROW, Circuit Judge. It is alleged in the bill of complaint that 
the complainant is a corporation, organized under and by virtue of the 
laws of the state of California, for the purpose of carrying on a gên- 
erai lumbering business, operating mills, railroads, chutes, tramways, 
and ail other structures, appurtenances, and appliances necessary and 
proper for the conduct of said business, and, as such corporation, has 
ever since the day of September, 1897, been engaged in carry- 
ing on a lumbering business in the county of Siskiyou,inthis state; that 
the respondent is a corporation organized and existing under the laws 
of the state of Oregon, for the purpose of carrying on a gênerai lumber- 
ing business, and, as such, has been engaged in doing business in the 
state of California, has acquired property in said state, and is now do- 
ing business therein ; that on the 24th day of February, 1897, the re- 
spondent and one Hervy Lindley entered into an agreement in writing 
whereby the respondent agreed to lease to said Lindley, or his assigns, 
the entire lumber plant situated in Siskiyou county, Cal., and Klamath 
county, Or., consisting of pine lands, logging railway and equipments, 
log slide, ail rights of way and franchises, and booms and improve- 
ments, in the Klamath river, sawmill and sawmill property, yard, tram- 
ways, switches, and ail lands and appurtenances thereto belonging, 
planing mills, sheds, and lands connected therewith, office, barn, and 
ail fixtures therewith connected, teams, wagons, harnesses, and in 
fact ail appurtenances to respondent's lumber business either at 
Pokegama (Klamathon), or in the lumbering camps, or wherever Io- 
cated, as the property of the company, for the term of two years from 
and after the 30th day of March, 1897. The considération for the 
lease was a certain division of the profits, and it was further provided 
that Hervy Lindley, or his assigns, should hâve the privilège of con- 
tinuing the lease on the same terms to March 30, 1902, and this privi- 
lège was further extended to March 30, 1904. It was also provided 
that Lindley should hâve the right until March 30, 1 897, to accept or 
reject the proposition contained in the agreement to lease ; and, if ac- 
cepted, the Klamath River Lumber & Improvement Company agreed 
to exécute a lease in accordance with the terms of the agreement. 
The time for this acceptante by Lindley was extended to April 10, 
86 F.— 34 
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1897, and prior to that date Lindley accepted the agreement; and ac- 
çordingly; on A^rll 7, 1897, the Klamath River Lûmbéi' &|;Improve- 
ment, Company made, executed, ànd delïvered to Lindley a leâse for ail 
the property,described in the agreement of February 24, 1897. The 
bill further allèges that, ùpon the éxecution 1 of this leàse, Lindley 
signed and accepted the same, and ehtéred into possession of the prop- 
erty, and iminediately undertook its management and opération as a 
lumbering business^ that, on the ; 15th day of September, 1897, Lindley 
sold, assigned, transferred, and madeovér, for a valuable considération, 
to the complainant, the said instrument in writing, and ail his right, 
title, and interest therein and thereunder, and thereupon complainant 
entered into the, possession of ail said property as the assignée and suc- 
cessor in interest of Lindley, and thereafter conducted, opérated, and 
carried on the plant and lumbering business, pursuant to the terms 
of the lease, until the interférence , and interruptions described in the 
bill. The bill describes the lumbering plant and its appurtenances 
on the Klamath river, a log slide or çhtïte on the river about 24 miles 
above the sawmill, and a railroad about 9 miles long, with rolling 
stock, used for, the transportatipn of logs from the timber lands to 
the log slide or chute. :It is alleged that between the 7th day of 
April, 1897, and the day of February, 1898, Lindley and the com- 
plainant eut, and caused to be eut, 15,000,000 feet of logs, to be sawed 
at the sawmill during the sawjng season of the year 1898; that about 
4,500,000 feet; were in the woods adjacent and Contigubus to the rail- 
road, about 6,000,000 feet alongside of the tailrqad, ready to be loaded 
upon the cars, and about 4,500,000 feet were in the Klamath river at 
Klamathon, and about 1,000,000 feet in the booms connected with the 
mill; that, in the cutting and preparing said logs J or. the mill, the 
complainant had expended mqre than $50,000, and had also expended 
more than $20,000 in equipping the mill, railroad, and other portions of 
the plant; that the sawing season for the year 1898 began on or about 
the : — — - day ipf .February, 1898, at :which date complainant had the 
sawmill and plantjn complète readiness forthe sawing season;: that on 

the rrr 'day pf February, 1898,&nd in the nighttime, the respondent,: 

actmg by and : thpough its président, J; R. Cook, and :W. E. Cook: and; 
John S. Cook, asdirectors and: agents of the respondent, violently and 
by force pf arms entered into theîaaid sawmill, drove thé: watchman 
of complainant put of (the milLj and. excluded the complainant there-; 
from by force and violence,: and. then proceeded to: block up said mill, 
a<nd in suçh manner as to preventîtheiU^e thereôiy.orthe taking of logs 
from the booms pr tomber, from the ;yard* by barricading thé openings 
of U £he mill ; ; that, : in f oreibly , taking and occupying' said , sawmill, the 
respôndent ; en^pioyed not pnly ite président*' J.'R. Cook, and its-di- 
rectors, and agents, ,W., E, 'Coiuk. ai*d Jphn §. Gook, but also f rom four tb 
six. flghting me%:'wh.0ï}emtered into the mUl in ;the< nighttime, arined 
with .shotguns and rifles, and 'drpve the watchman :of complainant 
thfirefrom by threats and violence; and ha«ë ever isihee remained there* 
in, armed with shotguns, rifles, andiammilnition, and bave ever sinçe/ 
by force and threats and . by the 1 , exhibition of : fireannsi, excluded :the 
complainant, jts agents,, représentatives); and employés, ifrom the mill, 
and prevented .the use and.occupatiPh tijereofby complainant ; that thé 
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acts and doings of respondent were not preceded by any peaceable 
entering upon the property, or any part thereof, or any attempt ta 
mafee such entry, or any demand upon complainant for the possession 
of the same, or the privilège of entering thereon, or any complaint that 
Lindley or complainant had failed to keep or perform any of the cove- 
nants or conditions of the lease; that, on account of the violent and un- 
lawful acts of respondent, the complainant has suffered great and ir- 
réparable injury by delay and interférence in the prosecution of its 
lumbering business, and, unless respondent be enjoined and restrained 
from a continuance of its nnlawful acts, complainant will suffer still 
greater and further irréparable damage and injury; that the season for 
floating logs down the Klamath river will expire on or about June 1, 
1898; that the water in the river is unusually low for this time, and 
there is every reason to expect that the season for floating logs will be 
shorter during tlie current year than usual, and the water will there- 
after be too low for successfully driving or floating logs; that, if the 
logs already eut are not hauled, taken to said sawmill, and sawed 
during the présent logging season, they will deteriorate at least 50 per 
cent, in value, and, if not used in 1899, they will be a total loss; that 
the said sawmill is the only one available to complainant, and the only 
mill to which the logs can be delivered ; that there is no sale for said 
logs and no use for the same excépt to be workéd at said mill ; that, 
by the wrongful acts and interférences of the respondent, the complain- 
ant has been, and is, subjected to a daily expense of flOO or more, 
which is a dead loss to complainant; that respondent threatens to 
continue its interruptions and annoyances, and will continue the same, 
unless enjoined and restrained by this court; that the respondent is 
insolvent and wholly unable to respond in damages on account of the 
unlawful acts and injuries mentioned, and complainant has no plain, 
speedy, or adéquate remedy at law against the wrongful acts of the 
respondent. The prayer of the bill is that an injunction may issue, 
restraining and enjoining the respondent, its successors, officers, attor- 
neys, agents, and servants, and each and ail of them, from in any man- 
ner interfering with, impeding, or hindering, and from causing to be 
interfered with, impeded, or hindered, the complainant in the occupa- 
tion, conduct, transaction, and management of its lumbering business 
in the county of Siskiyou, state of California, and, in the meantime 
and until the hearing, the complainant may hâve an injunction pendente 
lite, embracing ail the relief prayed for in the bill. 

Upon the filing of the bill, on the 17th day of March, 1898, an 
order was issued requiring the respondent to show cause why an 
injunction pendente lite should not be granted, and, upon the com- 
plainant giving a bond in the sum of |10,000, the respondent, its 
officers, attorneys, agents, and servants, were restrained, in the 
meantime, from in any manner interfering with, impeding, or 
hindering, and from causing to be interfered with, impeded, or 
hindered, the Pokegama Sugar-Pine Lumber Company, its suc- 
cessors, officers, attorneys, agents, or employés, or any of them, in 
bccupying, conducting, managing, and carrying on ail the property 
mentioned in the lease. 
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. , It appearfl, from the return of the deputy United States marshal, 
that ,this .order was served at Klamathon, in Siskiyou county, on 
the 2ïst day of March, 1898, on the Klamath River Lumber & Im- 
provement Company, by delivering an attested copy of the order 
to and leaving with John E. Cook, as its président and managing 
agent, and on John R. Cook, John S. Cook, and W. E. Cook, as its 
directors and agents, and on H. B. Gillis, as its attorney, at the 
same time showing to each of them the original order. It appears, 
further, from the affldavit of the deputy United States marshal, 
that, upon visiting the office mentioned in the bill of complaint as 
a part of property at Klamathon leased to the complainant, he 
found it occupied by John S. Cook and W. E. Cook; that he served 
the order upon them there, and then departed to flnd John R. Cook. 
After serving the latter, the deputy marshal returned to the office, 
where he met with forcible résistance on the part of W. E. Cook and 
one George W. Marsh, who endeavored to prevent the deputy marshal 
from entering the office and to eject him therefrom after he had en- 
tered. The deputy marshal then visited the mill for the purpose of 
making service of the ordèr, but, on arriving at that place, he found 
the door leading into the mill locked or barricaded, and stationed 
thereat and within the mill were a number of persons, four or flve 
of whom he saw through the window, and who were in charge 
of John S. Cook, whom the deputy marshal had previously served with 
the restraining order. Thèse persons refused to permit the offlcer to 
enter the mill for the purpose of making the service. The order was 
thereupon read aloud in the hearing of the parties, and the officer 
again demanded admission and was refused. Afterwards the deputy 
marshal demanded admission to the mill for the purpose of posting 
within the mill a certiâed copy of the restraining order, and he 
was again refused admission. Later in the day the deputy marshal 
served a copy of the restraining order upon H. B. Gillis, the attor- 
ney for the respondent. The deputy marshal, in his affidavit, al- 
lèges that Gillis stated to him that he would not recognize the restrain- 
ing order, and that he had advised his client, the respondent, not to 
recognize the provisions of the restraining order, and not to allow the 
complainant, its officers and agents, to occupy the property mentioned 
in the order, and not to permit or allow it to conduct and carry on the 
business therein mentioned. This allégation bas since been modified 
by the deputy marshal to the effect that Gillis stated that he did not 
see anything in the restraining order which warranted his clients in 
giving up the possession of the property, and he would so advise 
them. Upon the return of the deputy marshal, and the statements 
contained in his affidavit, an attachaient was issued by the court 
for the arrest of J. R. Cook, W. E. Cook, John S. Cook, H. B. Gillis, 
George W. Marsh, and two others, to show cause why they should 
not be punished for contempt of court in disobeying, and aiding 
and abetting the violation of, the restraining order of this court. 
Subsequently, upon affldavits showing that résistance to the order 
of the court was being continued by ôthers, attachments were is- 
Bued, until 27 persons were placed under arrest. 
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Upon the hearing in the contempt proceedings, it was shown 
that counsel for respondent, without admitting any violation of 
the order of the court, had advised its officers and agents on March 
29, 1898, to do no act which, under any construction that might 
thereafter be placed upon the restraining order, could be the basis 
for a ûnding by the court that from that date it had interfered, im- 
peded, or hindered the complainant in occupying, conducting, man- 
aging, and carrying on the property mentioned in the lease, and, in 
accordance with this advice, the possession of the property was 
practically surrendered to the complainant. 

This brings us to the considération of the motion made by coun- 
sel for respondent, that the restraining order be so modifled that 
the same shall not, in any manner, affect the status quo of any and 
ail matters involved in this litigation up to the filing of the bill of 
complaint; that the respondent be not required to surrender the 
possession of the mill, office, and barn mentioned in the bill of com- 
plaint; that the complainant be ordered and directed to restore ail 
of the property mentioned in the bill to the same condition, as re- 
gards possession thereof, as the same was in at the time of the 
filing of the bill, in so far as such possession may hâve been changed 
or affected by any order of the court. This motion is based upon 
the contention that the court, by its preliminary restraining order, 
could not undo that which had been done, or change the status of 
the property from the condition in which it existed at the time of 
the commencement of the action. 

It is to be regretted that the original counsel for respondent did 
not adopt this method of procédure, to ascertain the scope and pur- 
pose of the restraining order, rather than advise or allow his clients 
to assume an attitude of armed résistance to the order of the court ; 
but that feature of the case need not be further considered in pass- 
ing upon the respondent's motion to modify the injunction. 

It is contended that the injunction, although préventive in form, 
was mandatory in effect, its exécution resulting in a change in the 
status of the parties. This contention assumes that the court 
will recognize the respondent as asserting, at the time the bill was 
filed, a claim of possession to the property under a color of right to 
such possession, and that the effect of the order was to oust it from 
that possession. But equity will not permit a mère form to conceal 
the real position and substantial rights of parties. Equity always at- 
tempts to get at the substance of things, and to ascertain, uphold, 
and enforce rights and duties which spring from the real relations of 
parties. It will never suffer the mère appearance and external 
form to conceal the true purposes, objects, and conséquences of a 
transaction. Pom. Eq. Jur. (2d Ed.) § 378. 

Looking at the real situation of the parties to this controversy, 
what do we find? The respondent, in April, 1897, enters into an 
agreement with the assignor of the complainant, whereby it leases, 
for a number of years, a large and valuable lumbering plant, con- 
sisting of pine lands, logging railway and equipments, log slide, 
rights of way, franchises, booms, and improvements, sawmill and 
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sawmill property, planing mill, office, yard, tramways, and switches, 
barn and flxtures corinècted therewith, teams, wagons, and har- 
nesses, and ail the appurtenances connected with a large lumber- 
ing business. The lessee ehters upon the possession, control, and 
management of this large property, and, after a time, under the 
ternis of the lease, assigns to the complainant. The original lessee 
and the complainant ëxpend large sums of money in placing this 
property into practical business opération, and, just at the time 
when the second season is about to commence, the respondent, by 
its officers and agents, without notice, demand, or warning, under- 
takes, by force and arms, to repossess itself of the property. It 
is charged in the bill that the cause and purpose of this violent 
and forcible entry were to compel complainant to abandon the 
premises because the respondent hàs'entered into a contract for 
the sale of the property to another party at a high figure, provided 
it could deliver possession thereof to the proposed purchaser. This 
allégation of the bill is not distinctly denied in any of the affidavits 
that hâve been filed in thé proceedings for contempt. The only 
justification claimed for the cônduct of the officers and agents of 
the respondent, in entering upon the property, is that the lessee 
f ailed to cômply with the terms of the lease providing that the 
plant shouïd be operated as a lumbering business to its f ullest 
capaeity, in keeping with the best business interests of the parties 
thereto and tô its profitable opération, and that, upon the failure 
of the lessee or his assigns to perfôrm any of the covenants on his 
part to be done and perfornied, then the respondent had the right 
at once to re-enter upon any part of the premises in the name of the 
whole, and might forthwith détermine the tenancy créât ed by the 
lease without préjudice to other remédies. In other words, the 
respondent assumëd to détermine for itself that a forfeiture of the 
lease had been incurred ; that it had thereby succeeded to large and 
valuable interests and improvements placed upon the property by 
the lessee and his assignée; and that it had, by reason of such for- 
feiture, acquired the right to re-enter, drive away the employés of 
the complainant, and maintain possession of the property by force 
and arms. A court of equity wiîl not fail to see in such a posses- 
sion a mère form to hide from view the unlawful character of the 
proceedings by which thé possession was pained, and, whatever 
may be the substantial rights of the parties in their true relation 
ùnder the contract, the court will not give its sanction to such pro- 
ceedings. Moreover, a court ôf equity will relieve against a for- 
feiture where it is madé to appear that its principal intent and 
purpose was to secure a performance of the contract, and compen- 
sation can be effectually made for the actùal damages incurred. 
l.Pom. Eq. Jiir. § 381; Civ. Code Cal. § 3275. This rule, resting 
tipon the maxim that hé who cornes into equity must do equity, 
and must come with cleanhands, would deny to the respondent a 
forfeiture, upon its own shôwing, if that were the issue now being 
tried in this court. It ; is cleaf, thërefore, that the asserted right 
of possession, which respondent seëkstb maintain in thèse proceed 1 
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ings, cannot bé recognized by the court as anything more than a 
mère trespass and an interruption of the prior possession of the 
«omplainant. 

It appears that, prior to the commencement of proceedings in this 
court, complainant commenced an action of a similar character against 
the respondent in the superior court of Sisldyou county, in this state; 
that an injunction was issued commanding the respondent to refrain 
and desist from excluding complainant or its agents from any portion 
of the sawmill and lumbering plant in controversy, and from in any 
way interfering with thé full and complète possession and enjoyment, 
by the complainant, ôf any or ail of the said property. The re- 
spondent refusing to comply with this order, its officers and agents 
were cited by the superior court to show cause why they should not 
be punished for contempt. The défendant demurred to the citation 
and moved to dismiss the injunction. The court, in a carefully pre- 
pared opinion, held that it was not intended, by the injunction, to 
restore the complainant to the possession of the mill or other prop- 
erty; that the purpose of the injunction was to hold the subject of 
the litigation in status quo until a final détermination of the contro- 
versy. In arriving at this conclusion the court points out that sec- 
tion 525 of the Code of Civil Procédure of this state provides that 
"an injunction is a writ or order, requiring a person to refrain from 
a particular act," and that the mandatory ingrédient of an injunc- 
tion, found in nearly ail the définitions of text writers, is entirely 
omitted from the Code définition of an injunction. It is not necessary 
to inquire whether the authorities cited by the court support the con- 
clusion that, under the Code of this state, the court had no power to 
grant the relief prayed for by the complainant., The opinion of the 
court is entitled to respectful considération in interpreting the laws 
.of the state, but this court is not, in this character of proceedings, 
subject to the limitations of the Code provisions of the state. 
The source of the gênerai equity jurisdiction of United States 
courts is found in the principles established by the high court of 
chancery in England, and recognized by the courts of the United 
States as applicable to th'e existing conditions in the United States. 
In the case of Toledo, A. A. & N. M. Ry. Co. v. Pennsylvania Co., 
54 Fed. 746, a bill in equity was filed in the circuit court for the 
Northern district of Obio*; and a mandatory order was asked and 
allowed by the judge. of that court, enjoining the respondents from 
refusing to extend to complainant the same equal facilitées as to 
others for the exchange of interstate trame. It was objected that 
the order was mandatory in effect, and that the circuit court had no 
right to issue such an order upon a preliminary application. The court 
held that its apthôrity to issue the ordet re^ted on wëU-éstablished 
principlgs ; , citing, among other cases, that of Beadel.Vï Perry, t. R. 3 
Eq. 465, where a mandatory injunction was granted, on motion, by 
Sir John Stuàrt, vice chancellbr. In giving judgment in that case, 
the vice chancellor said: ' ' . 

"Keferenoe Ijas t»een madejtç a suppûsecj rule of, epurt that mandatory injunc- 
tions cannot properjy bé made excëpt at the hearjng of tlie cause. ' I never 
heard of stieh a ruJé. I^ôrid Cottenham was, so far as : I know, tlié 'flfst judge 
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who proceeded by way of mandatory mjunctions, and he took great care to 
see that the pàrty appîylng was entitled to the relief in thàt shape." 

The mandatory order of the circuit court of Ohio, in the case cited, 
was violated by one Lennon, a locomotive engineer, who was found 
guilty of contempt of court in disobeying the order, and was fined 
$50 and costs. Thereupon Lennon filed a pétition in the same court 
for a writ of habeas corpus, alleging, among other things, that the 
circuit court had no jurisdiction to make the order, because it was 
beyond the jurisdiction of a court of equity to compel the perform- 
ance of a personal contract for service and to interfère by mandatory 
injunction with the contract between him and his employer. The 
court dismissed the pétition, and the case finally reached the su- 
prême court of the United States. Ex parte Lennon, 166 U. S. 
548, 17 Sup. Ct. 658. The objection was there raised to the pro- 
ceedings that the order was mandatory and the issuance of such a 
preliminary order was invalid. In answer to this contention, the 
suprême court said: 

"Perhaps, to a certain extent, the injonction may be termed mandatory, al- 
though its object was to continue the existing state of things, and to prevent 
an arbitrary breaking off of the current business connections between the roads. 
But it was clearly not beyond the power of a court of equity, which is not 
always limited to the restraint of a contemplated or threatened action, but may 
even require affirmative action, where the clrcumstances of the case demand it." 

In support of this jurisdiction, the court cites Robinson v. Lord 
Byron, 1 Brown, Ch. 588; Hervey v. Smith, 1 Kay & J. 389; Beadel 
v. Perry, L. R. 3 Eq. 465; Whitecar v. Michenor, 37 N. J. Eq. 6; 
Broome v. Téléphone Co., 42 N. J. Eq, 141, 7 Atl. 851. In Robin- 
son v. Lord Byron, the leading English case upon the subject, Lord 
Chancellor Thurlow ordered an injunction to restrain the défendant 
"from maintaining or using his shuttles, floodgates, érections, and 
other devices, so as to prevent the water flowing to the mill in such 
regular quantities as it had ordinarily done before the 4th of April, 
1785." The défendant, under this injunction, was compelled to re- 
ffiove such floodgates and other érections as he had constructed, if 
they impeded the regular flow of the water as it had existed before 
the date designated. This case was cited as authority in Cole Sil- 
ver Min. Co. v. Virginia & Gold Hill Water Co., 1 Sawy. 685, Fed. 
Cas. No. 2,990, where Judge Field refused to dissolve a preliminary 
mandatory injunction, which had been previously issued by Judge 
Sawyer. Speaking of the authority of a court of equity to issue 
such an injunction, the learned judge said : 

"TJndoubtedly, the gênerai purpose of a temporary injunction is to préserve the 
property in controversy from waste or destruction or disturbance until the rights 
and equities of the contestlng parties ean be fully considered and determined. 
Usually, this ean be effected by restraining any interférence with it; but in some 
cases the continuance of the injury, the commencement of which has induced 
the invocation of the authority of a court of equity, would lead to the waste 
and destruction of the property. It is just hère where the spécial jurisdiction 
of the court is needed to. restore the property to that condition in which it ex- 
isted immediately preceding the commencement of the injury, so that it may be 
preserved until final decree." 

The doctrine of the text-books is very clearly in accordance with 
thèse authorities. In High, Inj. § 356, the gênerai rule that courts 
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of equity will not interfère, by preliminary injunction, to change the 
possession of real property, is stated with this qualification: 

"Notwithstanding the gênerai raie, as stated In the preceding section, by 
whlch courts of equity refuse to Interfère with possession before the right is 
determined at law, if defendant's possession is but an interruption of the prior 
possession of complainant, whose right is clear and certain, an injunction may 
be allowed without compelling complainant to establish his title by an action at 
law. The interférence, in such cases, rests, as in cases of nuisance, upon a 
clear and certain right to the enjoyment of the subject in question, and an inju- 
rious interruption of that right, which upon just and équitable grounds ought 
to be prevented." 

In Beach, Inj., there is a référence, in section 1392, to the case of 
Sproat v. Durland (Okl.; 1894) 35 Pac. 682, as an illustration of 
the plastic character of the injunction process when required to be 
used in a new and unfamiliar environment. The court there held that : 

"A mère assertion of right is insufficient to deprive the rightful occupant of 
the quiet use of land, and, as between settiers upon the public domain, the 
courts should inquire into the status of the lands far enough to détermine whether 
or not a person asserting a claim of possession has a colbr of right to such pos- 
session under the homestead law, and if it be found that he is a mère trespasser, 
or that the law will not, under a fair construction, warrant his claim, it is the 
clear duty of the courts to issue a mandatory order in Injunction, restraining 
him from the further unlawful occupancy." 

In Bisp. Eq. § 400, the author refers to the fact that there is a 
tendency towards greater liberality in granting mandatory orders on 
preliminary applications, and says : 

"Indeed, there would seem to be no good reason why, in a proper case, a 
mandatory injunction should not issue upon preliminary hearing. , Gross viola- 
tions of right may occur in the shortest possible time, and a few hours of 
wrongdoing may resuit in the création of an intolérable nuisance or in the pro- 
duction of an injury which, if prolongea, might soon become irréparable. In 
such cases, the interposition of the strong arm of the chancellor ought to be most 
swift; and if the immédiate relief afforded could not, in a proper case, be 
restorative as well as prohibitory, no adéquate redress would in many instances 
be given." 

In a note to 3 Pom. Eq. Jur. § 1359, the author says: 

"Preliminary mandatory injunctions bave evidently been granted more freely 
by the Bnglish courts than by the American. Indeed, it has been said, in some 
American décisions, that a mandatory interlocutory injunction would never be 
granted. This doctrine is not only opposed to the overwhelming weight of au- 
thority, but is contrary to the principle which régulâtes the administration of 
préventive relief, and is manifestly absurd." 

Counsel for respondent hâve cited a number of cases which an- 
nounce the gênerai rule that a court of equity will not, by a prelim- 
inary order, change the status of parties, require that which has been 
done to be undone, or restore property to a possession claimed to 
hâve existed prior to the interférences and disturbances which are 
the subject of the bill of complaint. AU thèse cases may, however, 
be easily distinguished from the one at bar, as failing, in some im- 
portant particular, to présent sufficient grounds for the interposition 
of a court of equity by a mandatory order on preliminary application. 
It follows that, so far as the restraining order in this case may be 
deemed mandatory in effect, it was within the power of the court to 
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issue; arid upon ïhe facts, so far as discloséd in: thèse proceedings, 
it was justified by the circumstances of the case. The motion to 
modify the order will therefore be denied. 



POKEGAMA SUGAR-PINE LTJMBER CO.'v. KLAMATH RIVER LUMBER 
& IMPROVEMENT CO. 

In re COOK et al. 

(Circuit Court, N. D. Callfornia. April 19, 1898.) 

Restraining Order— Violation— Advice ; of Çotjnsel— Contempt. 

A restraining order niust be ôbeyêd In its entirety until modifled; and, In 
a proeeedlhg to punish respondéÉts for its violation, the plea that they were 
. acting; under the advice of counsel, honestly given, may serve to mitigate th& 
punishment for a violation, but is no défense. 

Order to show cause why défendants should not be punished for 
contempt in violatihg à restraining order. 

E. S. Pillsbury (F. D. Madison and James P. Farraher, of counsel), 
for compïainani 

F. S. Stratton, S. C. Denson, and W. W. Kaufmann, for John R. 
Cook and others. 

H. B. (Sillis and James 1 E. Tapscott, per se. 

MOREOW, Circuit Judge (orally). It has been determined, in 
passing upon the motion to modify the restraining order in this 
case, that the order was within the power of the court to issue. 
86 Fed, §28.| The, ppw^r yééted in ; courts df the tTnited States 
]to punish for contempt of .court is found in section 725 of the Ee- 
visedStatutes. Jt provides asfollows: 

!i "The said courts shall' hâve pbwer to impose and aflminister ail necessary oaths, 
and'to punish, by 1 fine or Imprisoninënt,' at the discrétion of the court, contempts 
of their authority: provided, that such power to punish contempts shall not be 
■aonstrued to extçndljo any. cases except. the niisbehavior of any person in their 
présence, or so ■neat thëreto as tô obstruct' the administration of justice, the 
njlabçhavjor of;:&By afi the office^ of said courts, in their officiai transactions, 
and the disobedience or résistance by any such offiçer, or by any party, juror, 
:witness, or other person, to any.lawful writ, process, order, rule, decree, or 
command of the said courts»?' > 

The restraining of der in question was issued Marçh 17, 1898, and 
was directed to the "Klamath River Lumber and Improvement 
Company, Your Successors, Officers, Attorneys, Agents, and Serv- 
ants, and Each arid Ail of Thtem." It notifled them that they were 
"absolutely restraihed from in any inanner interfering with, imped- 
ing, or hinderingy and from causing to be interfered with, impeded, 
or hindèred, the Pokegama Sugar-Pine Lumber Company, complain- 
ant herein, its successors, officers, attorneys, agents, or employés, 
or any of them, from occupying, conducting, managing, and carry- 
ingon of the propefty mentiohedin a certain instrument in writing 
dated and acknowledged April 7, 1897." The order was served 
March 21, 1898, at Klamathôtf, Siskiyou county, in this state, on 
the Klamath River Lumber & Improvement Company, by delivering 
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to and leaving with John K. Cook, as président and managing agent 
of the Klamath River Lumber & Improyement Company, and John 
B. Cook, John S. Cook, and W. E. Cook, designated as directors 
a.nd agents, and H. B. Gillis, attorney for the company, a certified 
copy of the order. When this restraining order was issued there 
had been presented to the judge of this court a veriâed bill of com- 
plaint, in which the complainant demanded équitable relief, and 
which set forth facts upon which the relief was claimed, and upon 
thèse facts the restraining order was ruade. When the bill of 
complaint was presented to the judge of this court, it became his 
duty to consider and décide, upon the facts stated, whether or not 
to grant the order asked for by the complainant. He had the 
power to décide this question, and, having determined that the 
facts were sufficient to warrant him in issuing the order, the order 
so issued was valid and binding, and should hâve been received 
and obeyed. People v. McKane, 78 Hun, 154, 28 N. Y. Supp. 981; 
U. S. v. Debs, 64 Fed. 724; In re Debs, 158 U. S. 564, 15 Sup. Ct. 900. 

The objection that the order was mandatory in its effect has been 
considered and disposed of on the motion to modify the order. 
But for the présent purpose it is sufficient to say that, although it 
may ultimately be determined that this order was for that reason 
erroneous, it was nevertheless within the power of the court to 
grant, and it should hâve been obeyed. If there was any doubt 
as to its scope or character, the question should hâve been submit- 
ted to the court for its détermination. 

It appears from the testimony that, while the deputy marshal was 
engaged in serving the restraining order in question, he was forci- 
bly resisted at the office of the lumber company at Klamathon by 
W. E. Cook and one George W. Marsh, and that they attempted to 
eject him from the office; that, upon visiting the mill for the pur- 
pose of making service of the order upon the persons in the mill, 
he found the mill openings closed and barricaded, and a number 
of persons inside in the charge of John S. Cook, who refused the 
officer admission to the mill; that the deputy marshal afterwards 
asked admission to the mill that he might post therein a certified 
copy of the restraining order, and he was again refused; that the 
deputy marshal also served a copy of the restraining order upon H. 
B. Gillis, attorney for the respondents, who stated that he did not 
see anything in the order which warranted his clients in giving 
up the possession of the property, and that he would so advise 
them; that the effect of this advice was that the respondent Kla- 
math River Lumber & Improvement Company, by its officers, 
agents, attorneys, and employés, maintained possession of the prop- 
erty to the exclusion of the complainant, until March 29, 1898; 
in other words, that complainant was not permitted by the respond- 
ent to occupy, conduct, manage, or carry on the business connected 
with the property involved in this controversy. This was clearly 
in violation of the restraining order. 

It is urged on behalf of the respondents that they are acting 
under the advice of counsel, and he justifies his advice upon his 
views of the law and the resuit of the injonction proceedings in 
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the state court. What the respondents did, they did not do aecî- 
dentally or unintentionally, but knowing fully what they were do- 
ing. What they did, therefore, is none the less legally a côntempt 
of court, because they did notthink they were disobeying the orders 
of the court, or were advised they were not. Any question of 
animus can be considered only in determining the extent of the 
punishment. Atlantic Giant-Powder Co. v. Dittmar Powder Mfg. 
Co., 9 Fed. 316. 

The conduct of the respondents cannot be excused, therefore, on 
the ground that they were advised that they had a right to niaintain 
possession of the property when such possession was clearly in 
violation of the order of this court. Nor did the resuit of the pro- 
ceedings in the superior court justify the respondents in construing 
the restraining order of this court for themselves as permitting 
them to exclude the complainant from the property and from con- 
ducting and carrying on the business of the lumbering plant. In 
Muller v. Henry, 5 Sawy. 464, Fed. Cas. No. 9,916, the late Judge 
Sawyer held that, where parties had been enjoined from grading a 
street until the hearing of the cause or the further order of the 
court, and, subsequently, proceeded to grade under the authority of 
a city ordinance passed after the issuing of the injunction, without 
flrst presenting the ordinance to the court and procuring a disso- 
lution or modification of the injunction, were guilty of côntempt, 
and that parties can only be relieved from the opération of an in- 
junction absolutely prohibiting the performance of a spécifie act by 
the court granting the injunction. 

The principale in the présent affair at Klamathon were John R. 
Cook, the président of the Klamath Kiver Lumber & Improvement 
Company, whose authority was such that he must be deemed to 
hâve sanctioned the proceedings of those who acted with and for 
him in this matter, and his two sons, W. E. Cook and John S. 
Cook. Their conduct was clearly in disobedience of the order of 
the court. The position of H. B. Gillis was that of ai. attorney for 
the Klamath River Lumber & Improvement Company and the légal 
adviser of the Cooks. He admits that the Cooks were acting by 
and under his advice in thèse proceedings. With the Cooks were 
George W. Marsh, George Norris, and Thomas Mclnerney, who 
participated aggressively in resisting the officer and the efforts of 
the complainant to occupy the property. The other respondents 
were employés acting in various capacities about the premises, 
principally as watchmen. In my opinion, ail the respondents, ex- 
cept David S. Baxter, hâve been shown to be guilty of côntempt of 
court in a greater or less degree. But manifestly the principals 
must be held mainly responsible for the acts of résistance that hâve 
taken place with respect to the property in question. I shall, how- 
ever, consider in mitigation of punishment the proceedings in the 
state court wherein it was determined that it was not intended by 
the injunction in that case to exclude the respondents from the 
possession of the property, and the asserted good f aith of the ad- 
vice given by Mr. Gillis based upon such proceedings. I will fur- 
ther consider, as an important f act on behalf of respondents, that 
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when advised by counsel on March 29, 1898, that they should not 
exclude the complainant from the occupation of the property, they 
at once surrendered its possession to the complainant. 

It follows, in the opinion of the court, that John R. Cook, W. E. 
Cook, John S. Cook, and H. B. Gillis hâve been guilty of contempt 
of court, and the judgment is that they pay a fine of $50 each and 
the costs of the proceedings; and, unless the unes and costs are 
paid within 10 days, that they be imprisoned until the fines and 
costs are paid, not to exceed 30 days. That George Marsh, George 
Noms, and Thomas Mclnerney are also guilty of contempt of court, 
and that they be fined $50 each and the costs of thèse proceedings; 
and, unless the fines and costs are paid within 10 days, that they 
be imprisoned until the fines and costs are paid, not to exceed 30 
days. With respect to J. R. Tapscott, I find that he is the junior 
member of the law firm of Gillis & Tapscott, and that what he did 
in this case was in accordance with the views of Mr. Gillis, the 
senior member of the firm. My judgment is, however, that he is 
guilty of contempt of court, and that he pay the costs of the pro- 
ceedings, under the conditions heretofore stated. That Henry 
Martin, Julius H. Stock, Robert Hopkins, Abner Giddings, William 
Perguson, J. H. Layman, Norman Campbell, E. Campbell, J. Van 
Landingham, J. P. Plunkett, Peter Linn, Albert Panknin, Frank L. 
Martin, William Hanning, Andy Davis, E. A. Farr, Nels Monson, 
H. L Small, and Louis Stoneburg are guilty of contempt of court; 
that they be fined the costs of thèse proceedings; and, if the costs 
are not paid within 10 days, that they be imprisoned until the costs 
are paid, not to exceed 30 days. That in the case of David S. 
Baxter the order to show cause be discharged. 
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No. 371. 

1. Banks and Banking — Drafts by Agent— Certificats of Deposit to Agent 

Individuàlly. 

The mère fact that an agent asks for a certificate of deposit in his own 
name for moneys of his principal is équivalent, nothing to the contrary ap- 
pearing, to a déclaration by the agent that the money is received by him in 
his individual capacity, for his individual use, and is enough to put the bank 
on inquiry as to why the agent wanted the certificate so issued, especially 
where the président of the bank knew the agent to be irregular and unrelia- 
ble in his business methods. 

2. Bame— Previotjs Drafts. 

The fact that previous drafts drawn by the agent, and credlted to him as 
such agent on the books of the bank, or cashed when drawn, had been paid 
by the principal, did not warrant the bank in issuing a certificate in the indi- 
vidual name of the agent on a draft drawn by him as agent. 

Hawley, District Judge, dissenting. 

Appeal from the Circuit Court of the United States for the Western 
Division of the District of Washington. 

Crowley & Grosscup, for appellants. 

R. G. Hudson and R. S. Holt, for appellee. 

tt Kehearing denied May 20, 1898. 
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.. Befojre ^OSS and MQRROW, Circuit J.udges, and HAWLEY, Dis- 
trict Judge. ; 

ROSS, Circuit Judge. This is an appeal f rom a judgment for $4,641, 
with costs, rendered against the Northern Pacific Railroàd Company 
and Andrew F. Burleigh, receiver thereof, upon an intervening péti- 
tion oi thè Fidëlity Trust Company filed in the suit brought by the 
Fat-mers' Lôan & Trust Company against the Northern Pacific Rail- 
roàd Company for the foreclosure of certain mortgages. The inter- 
vention was based upon a draft drawn April 5, 1895, by one Paul 
Schulze, as gênerai land agent of the Northern Pacific RaÛroad Com- 
pany, upon George S. Baxter, the treasurèr of the company, at New 
York, for $4,200, and cashed by the petitioner in Tacoma, Wash., the 
day it bore date, upon ifs présentation at its bank iû that city by 
Schulze. Before the draft was presented for paymept in New York, 
Baxter, hftd ceased tô' be treasurèr of Ûie company.' His successor 
hàving refused topay it the petitioner sought by its intervention pay- 
ment thereôf out of the fuhds in the haniïs of the court, which pay- 
ment wàs resisted by the receiver on thé'ground that Schulze had no 
authority tô draw tie draft, and that the money paid thereon by the 
petitioner was not devoted tô the uses of the corporation or its re- 
ceiver, but was wrongfu% appropriated ta the personal use of Schulze. 
That the money paid for the, draft by the petitioner was appropriated 
by Schulze to his individuâï use, and that none of it was ever re- 
ceived by the Northern Pacific Railr-oad Çompanyj, or its receiver, 
îs shown by the évidence, wîthout conflict, The court beiow, however, 
gave the petitioner judgment, upon the ground thaf, by the course 
of business of the corporation and its receiver, Schulze, as the gênerai 
land agent of the company, had been held out to the public, and to the 
petitioner in particular, as clothed with authority to draw such drafts 
as that in question, and that the railroàd company and its receiver 
are estopped to deny the binding character of the draft in question 
oy reason of three certain other priôr drafts drawn by Schulze, as 
such gênerai land agent, upon Baxter, as treasurèr, for certain sums 
•of money, each of which drafts was at the time cashed by the peti- 
tioner, and, upon its présentation to the drawee in New York, promptly 
paid by him. The first of those drafts was drawn September 20, 1894, 
|pr $4,925; the second was drawn March 15, 1895, for $3,500; and 
the third upon April 1, 1895, for $4,700. The first two were presented 
by the petitioner, and were paid by the drawee, prîor to the drawing of 
the draft in controversy. The third had not been paid by the drawee 
at the time when the draft in question was presented to the peti- 
tioner's bank at Tacoma, and by it cashed, but was paid on the 8th 
day of April, 1895, — three days after the fourth draft was cashed by 
the petitioner. It appears from the déposition of Baxter that on May 
9, 1892, he wrote to Schulze, saying: 

"I understand ail the outside land business of the company on the Pacifie 
«Coast is in your charge; ànd before aùthorizing any further draft for taxes, 
or any other purpose, I should hâve notice from you qt any draft to be made." 

It further appears from Baxter's déposition that when the draft of 
September 20, 1894, was presented to him in New York, ne telegraphed 
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Schulze to kriow if it përtained to the company's business, and received 
the ànswer that it was perso nal business, and that when the draft of 
Màrch 15, 1895, was drawn, Schulze notifled him of it by telegraph, 
and that Baxter answered, saying, "If it is personal, make the money 
payable tp me personally," and that Schulze complied with his direc- 
tion, by sending him the money at New York to meet the draft when 
it was presented. When the draft of April lst was presented, Baxter 
had ceased to be treasurer of the company, but he paid the same, as he 
had paid the preceding ones, — evidently from money sent to him by 
Schulze. Since ail of thèse drafts were drawn by Schulze as gênerai 
land agent of the company, it thus appears that Schulze's rascality 
was connived at and aided by Baxter, the treasurer of the company. 
The petitioner's bank was the depository of the funds of the Northern 
Pacific Kailroad Company at Tacoma, both before and during its re- 
ceivership. It carried upon its books several accounts with the rail- 
road company, which were not changea after the receivership, except 
by noting at the head of the accounts the fact of the receivership, with 
the riames of the receivers. Those accounts were a gênerai account, 
in which was deposited ail the receipts of the station agents in Ta- 
coma and the surrounding territory ; the land-department account, in 
which was deposited the receipts of the Northern Pacific land depart- 
mentat Tacoma; the account of the Puget Sound & Alaska Steamship 
Company, which was controlled by the railroad company; a pay check 
and voucher account; a certificate account with the freight agent at 
Tacoma; and an account with Paul Schulze as gênerai land agent 
of the company. This latter account was entirely separate and dis- 
tinct from the account of the land department, which was drawn 
against by the assistant treasurer of the company at St. Paul only. 
Schulze was èmpowered to manâge and sell ail of the lands of the 
company in Washington, Oregon, and Idaho, and to collect their pro- 
ceeds. In pursuance of his powers, he drew drafts on the land com- 
missioner and assistant treasurer of the road at St. Paul for moneys 
with which to pay taxes upon the lands, and for refunding purchase 
moneys where necessary. He was charged, too, it would seem, with 
some disreputable work for the road; for it appears from the record 
that he drew for and disbursed a political "corruption" fund, although 
it does not appear on whom he drew for the purpose, or how he dis- 
bursed the money. It appears, also, that in the year 1888 Schulze 
drew two drafts for $25,000 and f 15, 000, respectively, on the treas- 
urer of the company at New York, which were paid; but thèse drafts 
were drawn through another bank than that of the petitioner, were 
never brought to the knowledge of the petitioner, so far as appears, 
and were drawn under spécial authority. The only drafts ever drawn 
by Schulze, as gênerai land agent of the company, on its treasurer at 
New York, through the petitioner, or through any other médium with 
its knowledge, so far as the record shows, were the four drafts already 
mentioned, the fourth of which is the draft in controversy; The first 
(that of September 20, 1894, for $4,925) was deposited with the peti- 
tioner tô the crédit of Schulze as gênerai land agent, and the amount 
of it subsequently checked out by him in the same capacitv. The sec- 
ond «ad third drafts (those of March 15, 1895, for $3,500, and April 
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1, 1895, for $4,700), were cashed by,the petitioner over its counter 
at the time they were respectively drawn. For the fourth draft, with 
|300 in cash, delivered by Schulze to the petitioner, petitioner issued 
in his individual name its certificate of deposit for |4,500, which was 
returned to petitioner the next day by the Bank of British Columbia, 
with Schulze's indorsement thereon, and paid by the petitioner. If 
this was ail, it would be clear that neither the Northern Pacific Rail- 
road Company nor its receiver is responsible by reason of the draft in 
question; for it cannot be doubted that or dinar ily an agent who under- 
takes to pledge the security of his principal for his own benetit must 
show express authority therefor, and that whoever deals with such 
an obligation does so at his péril. West St. Louis Sav. Bank v. Shaw- 
nee Co. Bank, 95 U. S. 557; Chrystie v. Foster, 9 0. C. A. 606, 61 Fed. 
551; Anderson v. Kissam, 35 Fed. 699; Mechanics' Bank t. New York 
& N. H. E. Co., 13 N. Y. 631. The only thing we find in the record 
that has any tendency to take the présent case out of this most sal- 
utary rule is évidence to the effect that the petitioner had frequently 
issued its certiflcates of deposits in the individual name of the freight 
agent of the railroad company at Tacoma for moneys of the company 
deposited by him with the petitioner, and had also on a number of pre- 
vious occasions issued similar certiflcates of deposit in the individual 
name of Schulze for moneys of the company deposited by him with 
the petitioner. But it hardly needs argument to prove that the de- 
fendant had no right to do anything of the sort. There is npthing in 
the record tending toshow any authority in the freight agent at Ta- 
coma, or in the gênerai .land agent, to take, for moneys of the com- 
pany deposited with the petitioner, its certificate of deposit in his in- 
dividual name, and nothing to show the principal's knowledge of such 
çonduct. The mère fact that such a certificate was asked for, for 
moneys of the company, was enough to put the petitioner upon inquiry 
as to why, for moneys of the principal, the agent wanted a certificate 
of deposit in his own name. For neither of the three previous drafts 
drawn by Schulze on the treasurer of the company at New York was 
a certificate of deposit issued by the petitioner. The amount of the 
first draft, as has been seen, was credited to Schulze, as land agent 
of the company; and the amounts of the second and third drafts, re- 
spectively, were paid to him, at the time they were drawn, over the 
counter of the bank,— presumably, for his principal, in whose behalf he 
had made the draft. But when he came to draw the draft in ques- 
tion, which was for $4,200, he added |300 in cash, and asked for and 
received a certificate of deposit for $4,500 in his individual name. 
Hère was a feature, and a most important one, that did not appear in 
respect to either of the preceding drafts drawn by Schulze, as gên- 
erai land agent,, on the treasurer of the company at New York. When 
an agent draws a draft in the name of his principal, and receives from 
a bank the money therefor, the presumption, in the absence of any 
showing to the contrary, is that he receives the money in the same 
capacity in which he draws the draft; that is to say, as agent. But 
when the agent, for such a draft, asks for and receives from the bank 
a certificate of deposit in his individual name. not only is such bank 
thereby put upon inquiry as to why, for money of the principal, the 
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agent wants such certificate in his individual name, but such con- 
duct — nothing to the contrary appearing— is équivalent to a déclara- 
tion by the agent that the money is received by him in his individual 
capacity, and for his individual use; for certainly the légal presump- 
tion that follows the deposit of money in the individual name of a 
man is that the money so deposited is the property of the depositor. 
In the présent case that presumption was strengthened by the fact that 
Schulze added |300 in cash to the draft, and by the further fact that 
he then had, and for years had had, an account, as land agent of the 
railroad company, with the bank in question. The record further 
shows that the président of the petitioner well knew that Schulze 
was very irregular and unreliable in his business methods, for he him- 
self so testifles; and the président of the petitioner further testifies 
that he had been, without his knowledge, made by Schulze a trustée 
in a written instrument concerning some of the railroad lands, by 
which Schulze sought to secure to himself a large profit out of a sale 
by him of those lands of his principal. Certainly, under such eir- 
cumstances as thèse, it was the duty of the petitioner, before issuing 
to Schulze a certificate of deposit in his individual name for a draft 
drawn by him, in his capacity as gênerai land agent of the company, 
upon its treasurer, to inquire into his authority; and certainly the 
court cannot assume that such inquiry would hâve disclosed the neces- 
sary authority in the drawer. Judgment reversed. 

HAWLEY, District Judge (dissenting). I concur in the gênerai 
proposition announced in the opinion of the court as to the ordinary 
powers and authority of an agent, — that, when he undertakes to pledge 
the security of his principal for his own use, he must affirmatively show 
express authority therefor. But the question hère, as I understand 
it, does not involve the proposition whether Schulze, simply by virtue 
of bis position, had authority from his principal to do the act in 
question. I am of opinion that the évidence justifies the findings of 
the circuit court, to the effect that the Fidelity Trust Company believed, 
and had the right to believe, that the draft in question, as well as the 
three other drafts which were paid by the treasurer of the railroad 
company, was drawn, in the regular course of business, for the use 
and benefit of the railroad company, and would, as the other drafts 
had been, be paid by the treasurer thereof, and that it relied upon this 
understanding and knowledge in cashing the draft, and issuing a cer- 
tificate of deposit therefor in the name of Schulze; that it did not 
know, and had no reason to believe, that Schulze intended to convert 
the same to his own use ; that the Northern Pacific Eailroad Company, 
and the receivers thereof, by the appointaient of Schulze as gênerai 
land agent, and the authority conferred upon him thereby, and their 
dealings through him with the Fidelity Trust Company, and the pav- 
ments of the drafts drawn by Schulze by the treasurer of the railroad 
company, induced it to believe that Schulze, as the gênerai land agent, 
had the power, and was authorized, to draw the draft in question, and 
to take and receive the money therefor ; and that, by holding him out 
by this gênerai course of dealing, they gave him such apparent author- 
ity for that purpose as to justify it in entertaining and acting upon 
88 F.— 35 
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the belief that he was authorized to perform such acts as their agent. 
In cases of this character, the question is not what authority was in- 
tended to be given to the agent by his principals, but what authority 
were third persons having dealings with him, justified, from the con- 
duct and acts of the principals, in believing was given to him. The fact 
and scope of his agency is not, in such cases, to be conflned to the 
actual authority given by the principals to the agent, but courts can 
look at the knowledge that the principals hâve or had, or by the exer- 
cise of ordinary care and prudence ought to hâve had, as to what the 
agent was doing. The gênerai rule upon this subject is clearly stated 
in Mechem, Ag. § 84, as follows: 

"Whenever a person has held out another as his agent authorized to act for 
him in a given capacity, or has knowingly and without dissent permitted such 
other to act as his agent in such capacity,., or wbere his habits and course of 
dealing hâve been such as to reasonably warrant the presumption that such 
other was his agent, authorized to act in that capacity, whether it be in a 
single transaction, or in a séries of transactions, his authority to such other 
to act for him in that capacity will be conclusively presumed, so far as it 
may be necessary to protêct the rights of third persons who hâve .relied thereon 
In good faith, and in the exercise of reasonable prudence; and he will not be 
permitted to deny that such other was his agent, authorized to do the act 
that he assumedto do, provided that such act is within the real or apparent 
scope of the presumed authority." 

It is a well-settled rule of law that, where one of two innocent par- 
ties must suffer through the wrongful act of a third party, the one who 
has enabled such third party to accomplish the wrong must bear the 
penalty and suffer the loss. The Fidelity Trust Company in the prés- 
ent case appears to hâve acted in good faith, and was not guilty of any 
négligence or wrongdoing. It is true that the président of the bank 
tesuned that he knew that Schulze, as the gênerai land agent of the 
railroad company, had been irregular and unreliable in some of his 
business methods; but the transaction concerning which this testimony 
was given occurred long prior to the procuring of the drafts drawn 
by Schulze, which were paid by Baxter as treasurer of the railroad 
company. The fact that the railroad company and its receivers con- 
tinued to hâve faith in Schulze as a business man, and to repose 
trust and confidence in him, and that the treasurer of the corporation 
continued to pay drafts drawn by him without any real authority so 
to do, were of sufflcient weight to overbalance the présidents personal 
knowledge of Schulze's irregular and crooked methods prior to that 
time. When we take intô considération the character of the acts 
which the railroad company permitted Schulze, their gênerai agent, 
to do, and that Schulze's unlawful and unauthorized acts were con- 
nived at and aided by Baxter, the treasurer of the company, it fur- 
nishes sufflcient grounds, in my opinion, to bave induced the bank to 
believe that Schulze had authority, not only to draw the draft, but to 
hâve it cashed, and the money paid to himself, or deposited to his or- 
der, for the benefit of his principals. The rule announced in the opin- 
ion of the court requires greater vigilance upon the part of the bank 
than it exacts from the principal himself, as to the agents authority, 
and, in my view of the case, compels the party least at fault to bear 
the loss. As long as corporations or individuals hold out to the 
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gênerai public, and to ail parties with whom they hâve dealings, that 
their agent has authority to do acts beyond the gênerai scope of an or- 
dinary agent's power, and sanction and approve such acts, without 
interposing objections thereto when brought home to their knowledge, 
they cannot thereafter raise the objection that the acts performed by 
him were beyond the ordinary scope of his a<rency. The usage and 
custom of the principals in sanctioning and approving the illégal acts 
of Schulze, or the acts performed by him without any direct authority 
from them, was calculated to mislead and deceive the public with whom 
they dealt, and the knowledge of such parties that the agent was un- 
reliable in his business methods cannot be urired as a reason whv they 
should not be bound by such acts. By their own course of conduct 
they are estopped from raising such a défense. As before stated, it 
does not appear that the bank had any knowledge that Schulze in- 
tended to appropriate the money obtained upon the draft to his own 
use. The mère fact that he requested the bank to issue to him a 
certiflcate of deposit, and that he procured the same, was not of itself 
calculated to put the bank upon inquiry as to what use he intended to 
make of the money. If he had authority to draw the draft, he had 
the power to obtain the money for the benefit of his principals ; and, 
unless the bank had knowledge to the contrary, it had the right, from 
the previous course of business, to présume and believe that he was 
acting for his principals in having the draft cashed, and that he in- 
tended using that money for his principals, and not for himself. "For 
the acts of his agent within his express authority, the principal is lia- 
ble, because the act of the agent is the act of the principal. For the 
acts of the agent within the scope of the authority which he holds 
the agent out as having, or knowingly permits him to assume, the prin- 
cipal is made responsible, because to permit him to dispute the author- 
ity of the agent in such case would be to enable him to commit a 
fraud upon innocent persons." 1 Am. & Eng. Enc. Law (2d Ed.) 990, 
and authorities there cited; 4 Thomp. Corp. §§ 4881, 4993, 5250. 
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(Circuit Court, D. Massachusetts. Aprll 26, 1898.) 

No. 667. 

Btook of Insolvent National Bank— Real and Ostensible Ownbr — Lia- 
bit.itt for assessment. 

Défendant acquired stock of a national bank through bis agents, lu whose 
names the shares were registered on the books of the bank, and so appeared 
when the bank became insolvent. Défendant had ail the time held the 
certiflcates, so indorsed that he might hâve had the shares registered in his 
own name. Held, that the receiver can recover from défendant an assess- 
ment on said stock for the benefit of creditors, though he might hâve pro- 
ceeded against those in whose names the shares appeared on the bank's stock 
register. 

Charles S. Hamlin and Robert M. Morse, for plaintiff. 
Benjamin E. Bâtes and William F. Dana, for défendant. 
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PTJTNAM, Circuit Judge. The shares of the capital stock of the 
national banking association involved in this litigation were never 
entered on the books of the association in a way which would indi- 
cate ownership of them by the défendant. Nevertheless, when 
they were acquired by the parties in whose names they appeared 
on its books at the time it became insolvent, they were acquired 
by them as the agents of the défendant; and, from the time they 
were acquired, the substantial proprietorship had always been in 
the défendant, and the défendant had always held the correspond- 
ing stock certificates, so indorsed that it was in his power to hâve 
the shares properly registered in his name at any time. 

Under thèse circumstances, it is entirely clear, and it is not 
denied, that the receiver might hâve brought actions against the 
individuals in whose names the stock appeared on the books of the 
association, for the assessment claimed in this suit, and might hâve 
recovered judgments against them for the same; and that there- 
upon, so far as this case shows, those individuals would hâve had 
rights of action over against the défendant for the amounts which 
they might hâve been required to pay on the judgments, and could 
hâve recovered the same from him. In other words, it is clearly the 
law, and it is not denied, that the ultimate resuit, under the cir- 
cumstances shown hère, would hâve been payment by the défend- 
ant to somebody of the assessment in suit. If, therefore, there is 
anything which renders necessary in this instance, in order to 
accomplish the ultimate resuit, the multiplicity of suits which the 
law abhors, it must be something imperative in that behalf, either 
in the ternis of the statutes relative to national banking associa- 
tions or in the technical rules as to the proper parties to actions. 

It is also settled that the individuals who permitted this stock 
to remain registered in their names on the books of the association 
were estopped from denying that they were liable for this assess- 
ment; but it does not follOw that the converse of the proposition is 
true. On the other hand, it is not inconsistent with the principles 
of law that, under such circumstances, the receiver had an option 
to avail himself of this estoppel or to recover from the person who 
was in substantial proprietorship of the stock, and ultimately 
liable for the assessment, as he might flnd the one or the other hav- 
ing the better pecuniary responsibility, or within easier reach of 
légal process. 

It is also well settled that a receiver is not, under ail circum- 
stances, limited to a remedy against stockholders of record in a 
national banking association; because, when such a stockholder 
has transferred his shares in anticipation of the insolvency of an 
association, a receiver may, under some circumstances, pursue him, 
notwithstanding the books of the association did not exhibit his 
name at the time the insolvency actually occurred. The latest au- 
thoritative décision of this character is Stuart v. Hayden, 169 
U. S. 1, 18 Sup. Ct. 274. Nevertheless, this line of décisions does 
not reach the case at bar, because it dépends on the proposition that 
the transf er of the stock was, under the circumstances, f raudulent, 
and, in law, a thing done fraudulently is held as though not done. 
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The défendant relies on various expressions in the statutes relat- 
ing to national banking associations wilich, by their letter, treat, 
for certain purposes, as stockholders only those persons who ap- 
pear such of record. We need not détail thèse, as substantially 
nothing can be found in them which indicates any purpose except 
that common in various states to législation of this character. 

Section 5139 of the Kevised Statutes pro vides: 

"The capital stock of each association shall lie divided into shares of one 
hundred dollars each, and be deemed Personal property, and transférable on 
the books of the association in such manner as may be prescribed in the by-laws 
or articles of association." 

The by-laws of the association involved in this case pro vide: 

"The stock of this bank shall be assignable and transférable only on the books 
of this bank, subject to the provisions and restrictions of the banking laws, and 
a transfer book shall be provided in which ail assignments and transfers of stock 
shall be made." 

The certiflcates put in évidence contain a like restriction, but in 
a modified form; that is to say, they contain the words, "Trans- 
férable only on the books of the bank in person or by attorney. sub- 
ject to the by-laws, by indorsement hereon, and surrender of this 
certiftcate." They are, therefore, in the usual form, so far, at 
least, as to contemplate the passing of the certiflcates from hand 
to hand after proper indorsements, which delivery, according to 
the well-established usage, conveys, as between the seller and the 
purchaser, the entire interest. Johnston v. Laflin, 103 U. S. 800, 
804; National Bank v. Watsontown Bank, 105 U. S. 217, 221. In 
Johnston v. Laflin, at page 804, Mr. Justice Field, speaking in be- 
half of the court, says that "the transferability of shares in the 
national banks is not governed by différent rules from those which 
are ordinarily applied to the transfer of shares in other corporate 
bodies." Several other décisions of the suprême court are to th> 
same effect, the latest expressions being in Leyson v. Davis, 170 U. S. 
36, 40, 18 Sup. Ct. 500. 

Therefore, as was well said in Sibley v. Bank, 133 Mass. 515, 520. 
the by-law and the stock certiflcates do not affeçt the construction of 
the statute. They run pari passu with it, and only indicate the dé- 
tails of the manner in which the transfer shall be made on the books of 
the association, without adding to, or taking anything from, the légal 
effect of such a transfer, or of the absence of it. 

The défendant cites several expressions of various judges deliv- 
ering opinions in behalf of the suprême court, to the effect that, 
under the statutes, no person can be regarded a shareholder, liable 
to contribution, unless stock appears of record in his name, with 
the exceptions to which we hâve referred, and, perhaps, with some 
other exceptions which are not pertinent hère. It is conceded, 
however, that there is no actual décision in his behalf by that 
court. It must, also, be conceded by the plaintiff that there is no 
décision in his behalf; although there are two cases which we 
think outweigh the various expressions favorable to the défendant, 
as we will hereafter explain. 
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The circuit court of appeals for this circuit has so f ully consid- 
érée! the nature of expressions found in the opinions of courts which 
are not necessary to the disposition of the case, in King v. Asylum, 
12 0. C. A. 139, 64 Fed. 331, 340, that we do not deem it of value to 
add anything to what is there said as to the lack of the obligatory 
force of dicta, even of the suprême court. What is there said is 
reinforced by a late opinion, with référence to this very question of 
the liability of the holder of shares of the stock of national banking 
associations, in Stuart v. Hayden, 169 U. S. 1, 7, 18 Sup. Ct. 274, al- 
ready cited, and in a later case, relating to a différent topic, Mc- 
Cormick Harvesting Mach. Co. v. C. Aultman & Co., 169 U. S. 606, 611, 
18 Sup. Çt. 443. 

The décisions of the English courts and of the various state 
courts on which the défendant relies cannot control us, except so 
far as they commend themselves to our judgment, and are based 
on circumstances of like character with those'at bar. It is true, 
as claimed by the défendant, that by a long Une of décisions in Eng- 
land, with the exception of a limited class as to which the courts 
are authorized by statute to rectify a corporation^ register, no 
person can be regarded as a shareholder, subject to calls, unless 
he appears as such of record; but the subject-niatter of the wind- 
ing up of corporations in England constitutes à spécial statutory 
System, harmonious in the whole, and the éléments of one part of 
which necessarily work with, and are molded by, the remaining 
éléments. Therefore we cannot safely transfer éléments from it 
into the system established with référence to national banking asso- 
ciations, which is also peculiar and wholly statutory. It is enough 
to say that in England no person can become a shareholder, except 
under spécial circumstances, until he has been accepted by the 
corporation ; while, under the gênerai rules applicable in the United 
States, a purchaser of stock has an unrestricted right to be admit- 
ted as a corporator. 

The state décisions cited by the défendant are inapt. In Manu- 
facturing Co. v. Smith, 2 Conn. 579. suit was brought by the corpora- 
tion itself for an assessment on the shareholders, without any no- 
tice in the opinion of the court that it was in the interest of the 
crédit ors. The same was the fact in Vale Mills v. Spalding, 62 N. 
H. 605. In Glenn v. Garth, 133 N. Y. 18, 30 N. E. 649. and 31 N. E. 
344, the party sued was not even substantially the owner of the 
shares, but merely a broker, who had purchased on margins for cus- 
tomers; that is to say, he was holding the stock as collatéral. The 
question at bar was not presented in that case. 

In like manner, the text-books ordinarily accept the gênerai 
principle, working out the same resuit as the state décisions to 
which we hâve been referred, without carefully distinguishing the 
relation growing out of a contract between the corporation and the 
shareholder, on the one side, ffom a statutory liability created for 
the benefit of creditors, on the other. The latter relation arises 
in suits of the character of that at bar under the statutes relating 
to national banks. Bank vl Hawkins, 24 0. C. A. 444, 79 Fed. 51. 
But, beyond this, there is the fact, to which we hâve already re- 
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ferred, that we must détermine this suit under statutes constitua 
ing a spécial system. Therefore, we are at liberty, without being 
prejudiced by the authorities referred to, to apply to the case be- 
f'ore us the gênerai rules of law. 

Coming to the two décisions of the suprême court which seem to 
us to bear more directly on the question at bar than any other 
authorities which hâve been brought to our attention, we refer, 
first, to Anderson v. Warehouse Co., 111 U. S. 479, 4 Sup. Ct. 525. 
There the chief justice says, at page 483, 111 U. S., and at page 527, 
4 Sup. Ct. : "It is also undoubtedly true that the bénéficiai owner of 
stock registered in the name of an irresponsible person may, in 
some circumstances, be liable to creditors as the real shareholder." 

The connection in which this is said shows that it has no référ- 
ence to the case of a transfer of stock for a fraudulent purpose. 
It is also difflcult to see the excuse for the line of reasoning of the 
court if the position of the défendant at bar is correct. The suit 
was brought by the receiver of a national bank against the Phila- 
delphia Warehouse Company, which was never a registered owner 
of the stock; and if that was a sufflcient answer, as claimed by 
the défendant hère, the court ought not to hâve felt holden to go 
into an elaborate discussion of a wholly différent principle in 
order to relieve that corporation. However, it must be said that 
the précise point which we hâve now before us was not decided 
in that case, and yet it carries great weight. We shall hâve occa- 
sion hereafter to refer to another expression in this case in connec- 
tion with Pauly v. Trust Co., 165 U. S. 606, 17 Sup. Ct. 465. There, 
Mr. Justice Harlan, speaking on behalf of the court, at page 619, 
165 U. S., .and at page 470, 17 Sup. Ct., says: "The real owner of 
the shares of the capital stock of a national banking association 
may, in every case, be treated as a shareholder, within the meaning 
of section 5151." This section is the provision of the Revised Stat- 
utes which imposes liability on the stockholders of such associa- 
tions. It may be claimed, however, that this expression goes be- 
yond the case. Further on, at page 623, 165 U. S., and at page 471, 
17 Sup. Ct, he states that "congress did not say that those only 
should be regarded as shareholders, liable for the contracts, debts, 
and engagements of the banking association, whose names appear 
on the stock list distinctly as shareholders." This is literally true. 

It is held in the case that a pledgee of shares of a national banking 
association who appears as such on the books of the association is not 
liable to the statutory assessment. At pages 622, 623, Id., the court 
meets the objection that, if the pledgee is not liable to the assessment, 
no one can be; and, in that connection Mr. Justice Harlan makes 
the statement to which we hâve referred, that "congress did not say 
that those only should be regarded as shareholders, liable for the 
contracts, debts, and engagements of the banking association, whose 
names appear on the stock list distinctly as shareholders." And 
also, in this connection, at page 624, 165 U. S., and at page 472, 17 
Sup. Ct., he repeats what was said in Anderson v. Warehouse Co., 
111 U. S. (already referred to), at page 484, and 4 Sup. Ct., at page 
528, that, in cases of this character, the transferrers remain "the 
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owners of the stock, though registered in the name of others, and 
pledged as collatéral security for their debt." 

ftow, in Anderson v. Warehouse Co., as in many other like cases, 
after the stock was transferred to the pledgee on the books of the 
bank, the name of the pledgor no longer remained of record. Yet 
it follows, as a necessary resuit, as said by Mr. Justice Harlan, that 
the pledgor continued liable to the assessment. Such seems to be 
his course of reasoning in Pauly v. Trust Co., at various points, and 
this appears to be so directly involved in the détermination of that 
case as to render it of much more effect than an ordinary dictum. 
Looking, therefore, at the lines of reasoning and the results in Ander- 
son v. Warehouse Co. and Pauly v. Trust Co., we think we are com- 
pelled, sittihg on the circuit, to hold them as weighty authorities in 
favor of the plaintiff, notwithstanding the issue made hère was not 
directly made there. 

In looking at the merits of the question before us, we are urged 
by the défendant to détermine that the relations between the regis- 
tered owners of this stock and the défendant are those of trustées and 
cestui que trust, and that, in no event, can a cestui que trust be 
holden for an assessment under the statutes relating to national 
banks. Certainly, there is no express trust hère, and we perceive 
no éléments raising an implied trust. The registered owners of the 
shares had completed their duty with référence to it; they were 
under no obligation to see to the proper entries of the transfers on 
the books of the association ; and the parties are, in every sensé of 
the word, at "quits," with no existing obligations or confidential re- 
lations between them, so far as this stock is concerned. Moreover, 
if we were compelled to consider the proposition, we should probably 
hold that the statute, so far as it relates to the status of stock held 
in trust, concerns only express and active trusts, where there is a 
probability of some estate to respond to the liability, and also that 
it does not apply when the records of the corporation show an unin- 
cumbered title in the alleged trustée, as is the fact at bar. 

We hâve already said that the directions in the statutes touching 
national banking associations, with référence to the method of trans- 
ferring shares of stock and entering the transfers on the books of 
the corporations, are, in no substantial respect, unlike the provi- 
sions of law so common in the various states in regard to the same 
subject-matter. And we hâve also said that, under such provisions, 
the indorsement and delivery of the certificate are sufficient to com- 
plète a transfer of stock as between the parties to the transaction, even 
when it is of the nature of a sale. Nothing in thèse statutory pro- 
visions, so far as we can perceive, concerns the substantial rights 
of anybody, and ail is only directory, except, of course, so far as needed 
to relieve the registered holder from an estoppel. So far back as 
Black v. Zacharie, 3 How. 483, 513, Mr. Justice Story said with réf- 
érence to a similar system in the statutes of Hlinois: "But this is 
manifestly a régulation designed for the security of the bank itself, 
and of third persons taking transfers of the stock without notice of 
any prior équitable transfer." To the same effect, but having dis- 
tinct référence <to national banking associations, it was said by Mr. 
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Justice Field, speaking in behalf of the court, in Johnston v. Laflin, 
103 U. S. 800, 803, 804, already cited: 

"The entry of the transaction on the books of the bank, where stock is sold, 
is required, not for the translation of the title, but for the protection of the par- 
ties and others dealing with the bank, and to enable it to know who are its 
stockholders, entitled to vote at their meetings, and receive dividends when de- 
clared. It is necessary to proteet the seller against subséquent liability as a 
stockholder, and perhaps, also, to proteet the purchaser against proceedings of 
the seller's creditors." 

We are therefore of the opinion that the statutory provisions which 
require records of transfers of the shares of stock of national banking 
associations do not relate to matters of substance, and that they con- 
cern only convenience, and are in essence directory. Whiïe a non- 
compliance with them may, as we hâve already said, place the seller of 
shares at a disadvantage, yet there is nothing in them which prevents 
looking through the substance of the transactions when the rights 
of the creditors of national banking associations are involved. Thèse 
observations apply to ail the provisions contained in the statutes 
relative to national banking associations which contemplate that, for 
certain purposes, the holders of shares shall appear of record. Sev- 
eral of thèse hâve been specially relied upon by the défendant, but 
they are ail governed by this gênerai observation. 

Having corne to this conclusion with référence to instances where 
shares of stock hâve been actually sold, the case for the plaintiff 
seems stronger, under the circumstances at bar. Hère there was no 
sale as between the holders of record and the défendant. They had 
been his agents, and, for ail the purposes of this case, they were sub- 
stantially the same as he; and, as against the rights of the creditors 
of the bank, the fact that the stock stood in their names on its books, 
and not in his, ought to be regarded as of the very least importance. 

We limit our décision to the précise case presented to us ; and we do 
not undertake to say what the resuit would be if the défendant had 
shown that there were equities between him and the record holders 
of thèse shares, which might justify him in rescinding the transfers 
of the certificates by suitable proceedings already commenced, or any 
other equities of équivalent effect. 

Our finding is gênerai, but we will consider any spécial flndings 
which may be seasonably submitted to us by either party, the same 
having been flrst exhibited to the other. The court flnds that there 
must be judgment for the plaintiff, with costs. 



WALLACB v. BACON. 

(Circuit Court, S. D. California. April 4, 1898.) 

1. Pleathng— Matters of Pdblic Record— Information or Belief— Motion 
to Strike Odt. 

An answer denying matters of public record, on the ground that défendant 
has not sufficient information or belief concerning them, will be stricken out as 
sham. 

3. Subscription to Corporate Stock — Inbolvency of Corporation — Re- 
bcission for fraod. 

A subscription to stock induced by fraud may be rescinded after, as well as 
before, the corporation ceases to be a going concern, where no considérable 



SSt 



88 'FEDERAL REPORÏER. 



time n'as elàpsedsinee the subscription, 1 if the subscrlber has tàken no active 
part in the management of the corporation's affaire, has been diligent in dis- 
covering the fraud and in taking steps to rescind, and where no considérable 
amount of corjporate indebtedness has been created sincç the subscription, 
and ia still unpaid. 

8. Insox vent National Bank — Liabilitï of Stockholdebs — Rescission of 

SUBSCKIFTION — PlhàDING. 

An answer seeking to rescind a subscription to stock of an insolvent national 
bank, on the ground that it was obtained by fraud, must show that the cred- 
ifors for whose benefit the assessment sought to be enforced was levied did 
nôt become such during the time défendant held such stock, and allège faets 
showing that défendant has not been guiity of lâches. 
i. Same— Rescission of Subscription— Allégation of Diligence. 

A national bank wentinto liquidation November 30, 1896, An action 
agàinst a stockholder to enforce an assessment made by the comptroller of 
the treasury was commenced November 9, 1897. Defendant's answer set 
up in détail the fraud by which he had been induced to subscribe and pay 
for the stock, alleged thaï her had ever since been a résident of a distant 
state, and that, until a short time bef ore the filing of the complaint, he had 
no opportunity of discovering the fraud. Beld, that diligence was not shown. 

Brousseau & Montgomery, for plaintiff. 

0. N. Sterry and McKinley & Graff, for défendant 

ROSS, Circuit Judge. This action was commenced November 

9, 1897, by the plaintiff, as reeeiver of the Missouri National Bank 
of Kansas City, to recover of the défendant the amount of an assess- 
ment levied by the comptroller of the currency on the 30th day of 
July, 1897, of $100 upon each of 100 shares of the stock of the insol- 
vent bank alleged by the plaintiff to hâve been owned and held by 
the défendant on the 30th day of November, 1896, when the bank is 
alleged to hâve failed and gone into liquidation. The défendant filed 
an answer, including a counterclaim, and also filed a cross complaint. 
Paragrapb. 1 of the first answer contains a déniai that the défendant 
evér was the owner of any shares of the capital stock of the insolvent 
bank. The second, third, and fourth paragraphs of the first answer 
contain the statement that he has no information or belief on the 
Subjëct sufflciehtto enable him to answer the allégations of the 
complaint in respect to the appointaient of the reeeiver and his quali- 
fication, or in respect to the levy of thè assessment by the comptroller 
of the currency, and on that : ground he dénies those^âllegations. In 
thé second and third àiiswers madé by the défendant, as wèll as in his 
counterclaim and cross complaint heexprèssly àdrhits and allèges his 
purchase of 100 shares of the capital stock of the insolvent bank, and 
the issuance of the certificate therefor to him on the 16th day of 
July, 1896, in considération ôf his payment to the bank of $10,000. 
The motion of. the plaintiff to strikeout the first paragraph of the first 
answsr as sbani is tberefore granted; also, the motion, to strike out 
the second, third, and fourth paragraphs bî the first answep upon the 
same ground. Matters of public record cannot be denied on the 
ground that a party has not sufficièht information or bélief concerning 
them. In other respects, the motion to strike out is denied. 

The femainihg àiiswers and the counterclaim and cross complaint 
contain, in substance, the same matter, consisting of averments to the 
effect that the defendant's purchase of the shares of stock of the in- 



WALLACE V. BACON. 



555 



solvent bank was made solely by reason of fraudulent représentations 
made to him, as well as to one Calvin Hood, who was at the time a 
director of the bank, and who repeated the same to the défendant, 
respecting the flnancial condition of the bank. Those représentations 
are set out in détail, and are alleged to hâve been made by the prési- 
dent of the bank, willfully and falsely; that the défendant believed 
them to be true, and, relying upon their truth, bought the stock, and 
paid his money for it. He allèges that he is a résident of the city 
of Los Angeles, Cal., and was, at the time he bought the stock, and 
at the time the false représentations were made to him, on a short 
visit to Kansas City, ever since which time he has resided in Los 
Angeles, and never had any knowledge that the représentations upon 
which he made the purchase were false, or of any fact causing him to 
believe them false, until a short time before the service of the com- 
plaint in this action upon him, and that, until a short time before the 
filing of the complaint, he had no opportunity to know nor any rea- 
son to believe such représentations were false; that as soon as he 
learned of the condition of the bank, at the time he bought the stock 
and paid his money for it, he "rescinded said contract of purchase, 
and tendered said certificate of stock to the plaintiff, as receiver of 
said bank, and demanded that he be paid or allowed a claim for 
$10,000" out of the assets of the bank in the hands of the receiver. 
The counterclaim, as well as the cross complaint, is for that sum, with 
costs. Neither the answer, counterclaim, nor cross complaint put in 
issue the avéraient of the complaint that the bank failed arïd went 
into liquidation on the 30th day of November, 1896 ; nor do either of 
those pleadings contain a word concerning the creditors of the bank 
existing at the time of its failure, and while the défendant was the 
holder of 100 of its shares of stock, in whose behalf and for whose 
protection the assessment in question was levied. 

The question whether a stockholder should be permitted to rescind 
his subscription on the ground of fraud after the insolvency of the 
company, said the circuit court of appeals in Bank v. Newbegin, 20 
C. C. A. 339, 74 Fed. 135— 

"Is attended with mueh doubt and difficulty, because of the peculiar relation which 
a shareholder sustains to the creditors of the company. In the case of TJnton v. 
Englehart, 3 DM. 496, 505, Fed. Cas. No. 16,800, .ludge Dillon, while discussing 
this subject, pointed out that the unbending English rule [to the effect that a 
suit to rescind a stock subscription on the ground of fraud cannot be maintained 
by a stockholder, no matter what diligence he may hâve shown, after proceed- 
ings hâve been taken to liquidate the affairs of the corporation on the ground 
of its insolvency] was influeneed in a measure by the companies act (25 & 20 
Vict. c. 89), which makes provision for a 'register of stockholders,' to which the 
public hâve access, and that, as no similar register of stockholders is ordinarily 
kept in the United States, the English décisions holding that the commencement 
of a proceeding to wind up a company is in itself a bar to a suit for reseission are 
not strictly applicable to the conditions which prevail hère. He concluded the 
discussion of the question as follows: 'I am inclined to the opinion that if a 
company has fraudulently misrepresented or concealed material facts, and thus 
drawn an innocent person into the purchase of stock, — he at the time being 
guilty of no want of reasonable caution and judgment, and aftervvards being 
guilty of no lâches in discovering the fraud,— and he thereupon, without delay, 
notifies the company that ne répudiâtes the contract, andi offers to rescind the 
purchase, thèse facts concurring, I am inclined to the opinion that the bank- 
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ruptcy of the company, subsequently happening, will not enable the assignée to 
Insist that the purchase of stock is binding upon him.' There are obvious rea- 
sons why a sharéholder of a corporation should not be released f rom his sub- 
scription to lts capital stock after the insolveney of the company, and particu- 
larly after a proceeding has been lnaugurated to liquidate its affairs, unless the 
case is one In which the stockholder has exercised due diligence, and in which 
no facts exist upon which corporate creditors can reasonably predicate an estop- 
pel. When a corporation beeornes bankrupt, the temptation to lay aside the 
garb of a stockholder, on one pretense or another, and to assume the rôle of a 
creditor, Is very strong, and ail attempts of that kind should be viewed with 
suspicion. If a considérable period of time has elapsed since the subscriptiou 
was made; if the subscriber has actively participa ted in the management of 
the affairs of the corporation; If there has been any want of diligence on the 
part of the stockholder, either in discovering the alleged fraud or In taking steps 
to rescind when the fraud was discovered; and, above ail, if any considérable 
amount of corporate indebtedness has been created since the subscription was 
made, which is outstanding and unpaid,— in ail of thèse cases the right to rescind 
should be denied, where the attempt is not made until the corporation becomes 
insolvent. But if none of thèse conditions exist, and the proof of the alleged 
fraud is clear, we think that a stockholder should be permitted to rescind his 
subscription as well after as before the company ceases to be a going concern." 

It is for the défendant, who seeks to avoid the conséquences of his 
holding of stock in a national bank, to allège the facts that exonerate 
him. If the creditors in whose behalf an assessment is levied by the 
comptroller of the currency did not become such during the time the 
défendant was the holder of stock, it is for him to show the fact. 
This the défendant has wholly failed to do. And, in respect to dili- 
gence,,the showing made by the défendant is altogether insufficient. 
The bank went into liquidation, as has been seen, November 30, 1896. 
The présent action was commenced November 9, 1897. The défend- 
ant'» avéraient is that he did not hâve the opportunity of discovering 
the fraud of which he complains until "a short time before" the flling 
of the complaint. Diligence on the part of the défendant is one of 
the essential things for him to show. It is not shown by the alléga- 
tion referred to. Demurrers sustained, with leave to the défendant 
to amend within 10 days, if he shall be so advised. 



SWOFFORD BROS. DRY-GOODS CO. v. MILLS et al. 
(Circuit Court, D. Wyoming. April 7, 1898.) 

VOLUNTARY ASSIGNMENT— JURISDICTION TO DETERMINE VaLIDTTY. 

The power of the district courts In Wyoming, under a deed of assignaient, 
Is merely to supervise and direct the administration of the trust; and juris- 
diction over an independent proceeding to détermine the validity of the assign- 
ment is not exclusively in the court where the deed is flled. 

Same— Paktnership Property. 

Under the Wyoming assignment law, providing that creditors accepting the 
beneflt of an assignment shall glve release in full of their several debts, held, 
that an assignment, by a partnership, of partnersnip property alone, to pay 
flrm debts only, is invalid; creditors are entitled to look also to the sépara. a 
property of the partners. 

Paktnership— Falsb Statement of Financial Condition by Member. 

A statement by a member of a flrm of its flnancial condition, in order to 
obtain an extension of crédit, is binding on him and on the flrm, even though 
he is mistaken, since he has full opportunity to know its falsity, and by mail- 
ing the statement obtalns an advantage hfe would not otherwise hâve enjoyed. 
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4 State Statute— Adoption by Another State— Construction. 

Where a statute of one state is adopted by the législature of another, the 
construction placed upon It by the highest court of the former state is also 
adopted; provided, however, the sta tûtes are identical, and their construc- 
tion involves the détermination of the same questions. 

E. E. Lonabaugh and J. 0. Baird, for plaintiff* 

A. M. Appelget and Burke & Fowler, for défendants. 

RINEK, District Judge. This case is before the court upon a 
motion to dissolve an attachment. The défendants were co-part- 
ners doing business under the firm name of S. E. Mills & Co., and 
carrying on a gênerai mercantile business, in Sheridan county, this 
state, at the towns of Dayton, Parkman, and Slack. On the 
14th of January, 1898, they made an assignaient of the firm prop- 
•erty for the benefit of the creditors of the firm, but made no assign- 
ment of the property of the individual members of the firm. The 
plaintiff brought its action in this court on the 8th of February, 
1898, and caused an attachment to be issued and levied upon certain 
property alleged to belong to the défendants, then in the hands of 
the assignée under the deed of assignment above mentioned. The 
attachment was issued upon statutory grounds, fully set out in the 
affidavit for attachment. The questions presented for détermina- 
tion are: First. Can the validity of this assignment be inquired 
into and determined by this court, or can that question be heard 
and determined only in the court having control of the assignment 
proceedings, under the statute? Second. If this court may inquire 
into the validity of the assignment, is an assignment, made by a 
partnership, of partnership property only, a valid assignment, un- 
der our statute? Third. If this court may inquire into the validity 
of the assignment, and if, under our statute, an assignment, to be 
valid, must include ail of the debtor's property, including the prop- 
erty of the individual members of the partnership as well as the 
property of the partnership, is there such a showing of fraud in law 
as will sustain an attachment on behalf of this plaintiff? Thèse 
questions we will briefly notice in their order. 

It was insisted at the argument that the subject-matter of the 
<;ontroversy now before the court, viz. the validity of the assignment, 
can only be heard and determined in the court having control of the 
assignment proceedings; the contention being that the provisions 
of the statute requiring the assignée to file a certified copy of the 
assignment and schedule, his oath, and a written undertaking con- 
ditioned for the faithful discharge of his duties, in the office of the 
clerk of the district court in the county in which the défendant ré- 
sides or is engaged in business, and giving that court authority over 
the assignée, in effect confers upon that court exclusive jurisdiction 
over ail questions affecting the assignment. In order that we may 
arrive at a proper solution of this question, let us inquire first as to 
the effect of the provisions of our statute authorizing an assignment. 
The statute cannot be said to create the right to make an assign- 
ment for the benefit of creditors. The most that can be said for it 
is that it recognizes, and in some respects restricts, this right, and 
provides the method by which the trust shall be carried into effect. 
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A debtor, under this statute, cannot be compelled tp make an as- 
signment, nor can the court by any order or decree obtain control 
over or possession of the debtor's property. That remains in the 
hands of the assignée under the deed of assignment, in trust for the 
benefit of the assignor's creditôrs. In other words, by the exécu- 
tion of the deed of assignment the debtor conveys his property to 
the assignée, and an express trust is thereby created, and by the 
provisions of the statute the district court of the county wherein 
the assignor résides or transacts business is clothed with power and 
authority to supervise and direct the administration of the trust 
thus created. This is the extent of its power. In State v. Foster, 
38 Pac. 929 (decided in 1895), the suprême court of this state, in the 
course of its opinion, said : 

"The common-law rule is that a gênerai assignment passes the title. Our 
statute provides the same thing, in effect, and it does not provide that the title 
shall not pass. It authorizes a debtor to make a gênerai assignment without 
préférence or priority of creditôrs. It requires that this shall be done by in- 
denture, which is the usual method of passing title. It speaks of the assign- 
ment as 'conveying' an interest. The assignée is empowered to sell by virtue of 
the indenture and recording, and without waiting for an order of the court. 
The power of the court over the estate is, by the words of the statute, simply a 
'supervising* power." 

See, also, to the same effect, Carey v. Foster (Wyo.) 51 Pac. 206. 

The statute under which this assignment was made, however, 
does not provide for a hearing upon the question of the exécution or 
validity of the deed of assignment. To secure a hearing upon this 
question, it is necessary, therefore, that an independent proceeding 
be instituted ; and, unless the invalidity of the deed is apparent on its 
face, a proper mode of raising the question, especially if the title to 
real estate is involved, would be by a bill in equity; and the juris- 
diction over an independent proceeding to test the validity of the 
assignment is not limited to the court in which the assignée has 
filed a copy of the deed of assignment, schedule, his oath, and the 
undertaking. The jurisdiction of the court is given by the law, not 
by the parties, and can neither be conferred nor taken away by their 
mère consent or agreement. If the conditions prescribed by the law 
for jurisdiction exist, the jurisdiction exists, and the court is bound 
to take jurisdiction when a proper case is brought. As stated by 
Judge Shiras in the case of Kohn v. Ryan, 31 Fed. 638 (which was a 
case where an assignée was garnished in an attachment proceeding 
against the assignor): 

"The gênerai rule that one court will not seek to take possession of property 
already within the possession or control of a court of concurrent jurisdiction is 
too well settled to need discussion. If a state court, through a receiver or ad- 
ministrâtes appointed by such court, or by levy of a writ issued to the sheriff 
or other executive offlcer of the court, has taken possession of property, the 
United States court will not interfère with such possession. * * * It will 
be remembered, however, that, in cases of assignment, possession of the property 
is not taken under or by yirtue of any order or process of court. The assignée 
dérives title and possession from the voluntàry deed and act tif the assignor, and 
the state court controls the exécution of the trust through its control over the 
assignée. If it be true that the United States court has jurisdiction to entertain 
a bill in equity to set aside an assignment on the ground of fraud, then it must 
hâve the right to compel the assignée tô appear and answer to such bill, or 
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to submit to a decree by default; and, If this be true, then the assignée is 
liable to be subjected thereby to the same difficulties as may arise upon a gar- 
nishment. The fallacy In the position taken lies in conf ounding the jurisdic- 
tion of the state court over the exécution of the trust ereated by the déed of 
assignment with the jurisdiction over the wholly distinct question of the validity 
of the deed of assignment. So far as it now appears, no proeeeding to test the 
validity of the assignment bas been brought in the state court, and there is 
nothing to prevent the United States court, at the suit of cltizens of states other 
than Iowa, from taking jurisdiction of this issue." 

The case is directly in point hère. No proeeeding whatever has 
been instituted in the state court to test the validity of this assign- 
ment. The plaintiff being a citizen of another state, and the 
amount in dispute being large enough, he has a right to hâve the 
question heard and determined in the fédéral court. While the dé- 
cisions of the state courts are not in harmony upon this question, 
the fédéral courts uniformly hold that property in the hands of an 
assignée for the benefit of creditors under statutes clothing the state 
courts with power and authority to supervise and direct the admin- 
istration of the trust, as is the case under our statute, is not in 
custodia legis. Jaffray v. McGehee, 107 U. S. 361, 2 Sup. Ct. 367, 
was a case where the firm of Morse & Bell, doing business in Arkan- 
sas, executed a gênerai assignment of ail its property for the benefit 
of creditors to one James M. Judson, who accepted the trust, gave 
bond, and filed an inventory of the property in the state court ; the 
assignment being made in December, 1878. In January, 1879, an- 
other mercantile firm obtained a judgment in the United States 
circuit court against the assignors, and the marshal levied exécution 
on the property in the hands of the assignée. Other creditors then 
filed a bill in the fédéral court setting forth the exécution of the as- 
signment, and praying that further proeeeding upon exécution be 
enjoined, and the property returned to the assignée. Upon a de- 
murrer to the bill the circuit court held that the assignment was 
void on its face, and dismissed the bill, and this ruling was sus- 
tained by the suprême court. To the same effect is the case of 
Chittenden v. Brewster, 2 Wall. 191. That was a bill to set aside 
an assignment filed in the circuit court of the United States for the 
district of Illinois, and the suprême court sustained the bill; hold- 
ing that the filing thereof gave the complainant the first lien on the 
property, although in fact the assignée had delivered over the prop- 
erty to a receiver appointed in a proeeeding brought in the state 
court, but not commenced until after the filing of the bill in the 
fédéral court. There are numerous other cases bearing on this 
question. Among those directly in point are the following: 
Shelby v. Bacon, 10 How. 56; Adler v, Ecker, 2 Fed. 126; Lapp v. 
Van Norman, 19 Fed. 406; Lehman v. Rosengarten, 23 Fed. 642; 
The James Roy, 59 Fed. 784; Jones v. Machine Co., 27 C. G. A. 133, 
82 Fed. 295; Hogue v. The Citv of Frankfort, 62 Fed. 1006; Roth- 
schild v. Hasbrouck, 65 Fed. 283; Bock v. Perkins, 139 U. S. 628, 
11 Sup. Ct. 677. It would be exceedingly interesting, but would 
extend this opinion to an unwarranted length, to review ail of the 
fédéral cases upon this subject. It is sufficient to say that tho 
uniform ruling in the fédéral courts is that the filing of a copy of the 
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assignaient, schedule, oath, and bond of the assignée in the state 
court by the assignée does not clothe that court with exclusive juris- 
diction over the question of the validity of the assignaient, nor is 
that question, in fact, put in issue in the usual proceeding had in ex- 
ecuting the assignaient. It is therefore open to creditt>rs to attack 
the validity of the assignment by proper proceedings in any court 
of otherwise compétent jurisdiction, and the judgment or decree 
of the court wherein the question as to the validity of the assign- 
ment is tried is legally binding upon ail parties to such proceeding. 
If, in a hearing upon this question, the assignée being a party, as he 
is in this case by virtue of his pétition of intervention, it is adjudged 
that the deed of assignment is void as against creditors, the as- 
signée may bring such adjudication to the knowledge of the court 
having charge of the trust; and that court will undoubtedly give 
full force and effect to such adjudication, so far as the same may 
affect the proceeding before it, and in this way the assignée will be 
fully protected. It results from the views above expressed that the 
validity of this assignment may be inquired into by this court. 

The second question dépends upon the construction of the stat- 
ute of this state regulating voluntary assignments. That statute, 
in its first section, provides: 

"That any debtor or debtors In embarrassed or failing elrcumstances may 
make to one or more assignées a gênerai assignment of ail of his or their prop- 
erty in trust for the beneflt of his or their bona fide creditors; and ail assign- 
ments hereafter made by such person or persons for such purpose, except as 
provided for in this act, shall be deemed fraudulent and void. A debtor is in- 
solvent and in embarrassed and failing elrcumstances within the meaning of this 
act when he ls unable to pay his debts from his own means, as they become due." 

It is contended on behalf of the défendants and the assignée, who 
has intervened in the case, that by the terms of this statute, which 
provides that any "debtor or debtors" may make an assignment, 
a co-partnership may make an assignment of its ârm property 
without assigning the property of the individual members of the 
flrm; that the deed of assignment in this case, which is conceded 
to be an assignment by the partnership of partnership property 
exclusively, is a valid assignment; and it is insisted that because 
certain sections of this statute are copied from the statutes of 
Indiana, and because the suprême court of that state has held 
that a partnership assignment of partnership property only is 
valid, this court is bound by that construction. The rule undoubt- 
edly is that, where the statute of one state is adopted by the lég- 
islature of another state, the state so adopting the statute adopts 
it with the construction placed upon it by the highest court of the 
state from which the statute was taken. In applying this rule, 
however, it must appear that the statutes are identical, and that 
their construction involves a détermination of the same question. 
The statute in force in Indiana, and which has been construed 
by the suprême court of that state as above indicated, does not 
provide for a release of ail claims against the debtor, whereas our 
statute (Laws 1890, p. 90, § 28) is as follows: 

"In ail cases where the assignor compiles with the provisions of this act, any 
creâitor accepting from the assignée any divldend arising from the property of 
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the assignor to which he is entitled under any assignaient made under tkls act, 
shall release the assignor from ail further liability on the claim or claims on 
which said payment may be made." 

And the suprême court of this state, in the case of Downes v. 
Parshall, 26 Pac. 996, said: 

"The release is a matter which the statute provides for, and not the assign- 
aient; a resuit which the statute causes to follow the exécution of an assign- 
aient according to the statutory ternis." (In other words, that the release is 
incorporated in the assignaient by opération of Iaw and that It Is unnecessary 
to specially provide for it in the deed.) 

It will be seen, therefore, that there is a radical différence be- 
tween the statute of Indiana and the statute now under considér- 
ation. In many of the states the statutes authorize the assignors 
to make provision in the deed for the release of the claims of 
creditors; and, with few exceptions, where such a release is pro- 
vided for, either in the deed or by statute, it is held that the as- 
signment, to be valid, must include ail of the assignor's property, 
and that the assignment, by a partnership, of partnership property 
exclusively, is upon its face a partial assignment only, instead of 
a gênerai assignment, and as such, under statutes like ours, the 
assignment is void, — the reason for the rule being that where the 
debtor, by his deed, or where the statute under which the assign- 
ment is made, compels the creditor to assent to a release of ail 
of his claims against him, he must fairly dévote his entire prop- 
erty to the payment of his debts. Any other rule would involve 
the unjust absurdity of allowing a debtor, by the assignment of 
partnership property only, to obtain a complète discharge from 
debts for which his individual property, ample in many instances 
to pay them in full, is liable. Under statutes like ours, where a 
release of ail claims becomes a part of the assignment, as decided 
by our suprême court, whether included in the deed or not, the 
necessity for a gênerai assignment of ail the debtor's property is 
at once apparent. As stated by the suprême court of Minnesota 
in the case of May v. Walker, 28 ¥. W. 252 (which was a case of 
an assignment by a partnership of partnership property only): 

"In contemplation of law, ail his unexempt property belongs to his creditors; 
and to permit him to put a part of it out of their reach unless they will submit 
to his terms, and take less than they are entitled to, is to permit him to hinder 
and delay them In the collection of their deaiands out of property justly and 
legally liable for the same." 

The effect of the statute is to prevent creditors from receiving 
compensation out of the debtor's property unless they take the 
risk of yielding up some portion of their debts, and conferring 
on him a substantial benefit; and if the assignment is not of ail 
the property of the debtor, but only of a part, the condition im- 
posed by the statute, and made a part of the assignment, is op- 
pressive and without any color of justice. I do not think the stat- 
ute will bear such a construction. It is true that many <J the 
states recognize assignments of partnership property only, but in 
most of them, to which my attention has been called, where that 
rule prevails, no releases are required, and partial assignments 
are upheld. Thus, in Kansas, the suprême court of that state, in 
86 F.— 36 



£62 . , 86 FEDERAL REPORTER. - 

the case of McFarland v. Bâte, 25 Pac. 238, while recognizing the 
validity of a partnership assignment of partnership property only, 
base the décision upon the ground that no releases are required. 
The court in that case said: 

"We are cited to several cases holding against the validity of partial assign- 
ments, but thèse authorities are based on statutes requiring that ail the prop- 
erty or estate of the debtor shall be conveyed, or where one of the conditions of 
the deed making a partial assignment was that the creditors açcepting its terms 
should glve releases in full of their several debts. It may now be considered 
to be established by the weight of authority that a partial assignment, which 
exacts releases î rom açcepting creditors, and deprives them f rom access to the 
residue not assigned, Is invalid. In this case, however, no releases were required." 

The sàme is true of the state of Iowa. In that state partial 
assignments are upheld. In Texas the statute, like ours, provides 
for a gênerai assignment for the beneflt of creditors. True, in its 
flrst section, it speaks of an insolvent debtor, and in that respect 
differs from our statute, which speaks of a debtor or debtors. The 
second section of the Te£as statute, however, provides that the 
assignment shall be acknowledged, certifled, recorded, and that the 
deputy shall ahnex to the assignment an inventory containing: 
First, a full and true account of àll creditors of such "debtor or 
debtors"; second, the place of résidence of each créditer, if known 
to such "debtor or debtors" ; sixth, for a full and true inventory 
of thé estate at the date of assignment, and the value of such es- 
tate according to the best knowledge of the "debtor or debtors" ; 
seventh, an affidavit shall be made. by such "debtor or debtors," 
etc., — while our statute, in the second section, provides that the 
assignor shall niake oath, bef ore some person authorized to ad- 
minister oàths, that the indenture and schedule contain a state- 
ment of ail the property, rights, and crédits belonging to "him," 
or of which "he" has any knowledge, and that "he" has not di- 
rectly or iiidirectly transferred or reserved any sum of money or 
article of property for "his" own use, âhd that v< he" has not ac- 
knowledged a debt, etc., vyith intent to dëlay or def raud "his" cred- 
itors. , TnUs, it will be seen that while our statute, in its flrst sec- 
tion, speaks of the debtor or debtors, in the second section it speaks 
of the assignor and his property, etc., while the Texas law, in the 
flrst section, speaks only of the debtor, but inthe second, section 
speaks of the debtor or debtors. This is substantially the only 
différence between the two statutes in that respect. As to the 
release provision, the reaspns for requiring an assignment to be 
an assignment of ail of the debtor's property, certainly applies with 
full force ih this state, , because, under our statute, every assign- 
ment . prpvides for the release of ail of the claims. of the créditer 
against itb,e debtor, if he accepts any dividend arising from the 
property assigned. Under; the Texas law the party making an 
assignment ha,s a right to insert such a provision in his deed, and, 
where the assignor avails himself of this right, both the state and 
fédéral courts in that state hold that there cannot be a valid as- 
signment: by a partnership of partnership property only. In Donor 
ho v.Fish, 58 Tex. 164, the suprême court, after holding that only 
^général assignment is qontemplated by the statute of Texas, said: 
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"If, however, co-partners coula* under the act, make an assignment of partner- 
ship property only for the benefit of the créditera of the flrm alone, there would 
be an insuperable objection to such an assignment containing a clause requiring 
a release of the debtors by the creditors, as a condition to the right to participate 
in the proceeds of the assigned property. * * * He who wants the benefit of the 
act by which he seeks to be released from his just debt without full payment 
must comply with the act, by conveying to the assignée ail of the property re- 
quired to be conveyed, whether the same be owned by him individually, or as a 
member of a flrm; and if he does not do so by the terms of his deed, aided by 
the law, his assignment is void, and imposes no obstacle to creditors in collecting 
their debts by usual process." 

And the ruling in that case was followed in the case of Kenne- 
dy v. McKee, 142 U. S. 606, 12 Sup. Ct. 303. 

I think, under our statute, it must be held that an assignment, 
to be valid, must include ail of the assignor's property; that is 
to say, the separate property of the individual members of the flrm, 
as well as the firm property. The statute, to my mind, clearly 
contemplâtes that ail of the property, real and personal, of the 
debtor making the assignment, exeept such as is exempt by law 
from forced sale, whether the same be partnership property, or 
property owned by each partner in his own individual right, shall 
pass by the assignment, to make it a valid assignment. As already 
suggested, the statute does not undertake to make an assignment 
for a debtor. It provides how an assignment may be made, and 
aids and makes complète an assignment which évidences an inten- 
tion of the debtor to comply with its provisions. The provision of 
the statute is that the debtor or debtors may make a gênerai as- 
signment of ail his or their property; and if he makes such an 
assignment, which is the only assignment authorized by the stat- 
ute, the statute then, by section 28, p. 90, Laws Wyo. 1890, pro- 
vides that every creditor accepting from the debtor any dividend 
arising from the property shall release the assignor from ail fur- 
ther liability on the claim or claims upon which the payment is 
made. The separate property of partnership debtors is liable for 
their just debts, and, as between debtor and creditor, each partner 
is liable, and his whole separate property chargeable, as well for 
his partnership as his individual debts. How, then, can it be 
said, as contended by counsel at the argument, that a release from 
ail further liability on the claim upon which payment has been 
made would, in effect, release only the partnership, and that the 
right to proceed against the individual partners would still ex- 
ist. I think such a release would release the individual members 
of the flrm, as well as the flrm. In the case of Wyles v. Beals, 1 
Gray, 237, Chief Justice Shaw said: 

"It not unfrequently happens that a man of ample means and crédit enters 
into partnership with a person supposed to hâve capacity for business, but with 
little or no property. The crédit is given to the partnership on the known arnount 
of the separate property of one of the partners, each being liable in solido for 
the whole of each partnership debt. Under such an assignment as this [which 
was an assignment by a partnership of partnership property only] partners might 
obtain a full discharge from ail partnership demands, while one or both of them 
has property which the law makes chargeable with those debts, and which is 
sufficient to pay them." 
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I think, therefore, that the assignment, being partial only, can- 
not be sustained. • 

The third question is one of fact, arising on the affldavits flled 
in support of and against the motion to discharge the attachaient. 
I hâve examined thèse affldavits with great care, including ail of 
the correspondence between the parties; and, without going over 
the facts set out in each of the affldavits in détail, I think the at- 
tachaient must be sustained, at least until the trial of the case, 
when there may be an opportunity to inquire fully into some of 
the transactions of the parties, including a number of conveyan- 
ces which were made by them at or about the time of the assign- 
ment. It is true, Mr. Wallace explains that one mortgage for 
$4,000 is without considération, and should be released; but it has 
not been released, and there is no showing hère from the bank, in 
whose favor the mortgage is made, to the effect that it was with- 
out considération, and is entitled to be released. Another mort- 
gage was made six months prior to the assignment, but was not 
recorded; neither was this plaintiff advised of its existence. And, 
further than that, I am inclined to the view that Mr. Wallace's 
statement of the finaneiai condition of the firm was binding upon 
him and upon the firm, even if he was mistaken. He was in a 
position to know, and was seeking to obtain crédit, or the exten- 
sion of crédit, upon his statement; and I think he ought not now 
to be permitted to say that, while it was not true, it was a mère 
mistake upon his part, and therefore afforded no ground for the 
action taken by the plaintiff. I think it must be held that one 
who makes a false représentation, on which another relies, is lia- 
ble, whether or not he knew of its falsity, in a case where he had 
full opportunity to know that it was false. and where by making 
the statement he gained an advantage which he would not other- 
wise hâve enjoyed. 

The views above expressed I believe to be in harmony with the 
weight of authority. If, however, I am mistaken in this, the de- 
fendants are not without remedy. In concluding, I désire to say 
to counsel upon both sides that I appreciate the very great as- 
sistance given the court in the investigation of this somewhat com- 
plicated case. The case was argued with distinguished ability, and 
the briefs were able and exhaustive. The motion to dissolve the at- 
tachment will be denied. 



EDMUNDS v. NOLAN. 

(Circuit Court, N. D. Callfornia. February 28, 1898.) 

No. 12,314. 

Sale— Resctssion— Ground for Conversion. 

In June, 1894, a merchant In Callfornia ordered shoes of a manufacturer 
in Boston for the fall trade. Shortly afterwards a receiver was appolnted for 
the manufacturer, and the goods were delayed in shipment, notwithstanding 
repeated requests for early dellvery, until late in the fall, when the buyer 
notiâed the receiver to hold them until further orders, and some time later 
telegraphed that they had been stored at his risk and expense, also making a 
daim for storage and other expenses. After vainly attempting to compro- 
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mise on the theory of a sale, the receive»', In August, 1895, tendered the 
amount claimed for storage and expenses, and demanded possession of the 
goods, which was refused. Held, that he was entitled to recover the value of 
the shoes at the time of the demand, less the amount of freight and expenses, 
with interest from the date of demand. 

This was an action at law by John Edmunds, receiver of the Eaton 
& Stephens Manufacturing Company, against P. F. Nolan, doing busi- 
ness under the name of Nolan Bros. Shoe Company, to recover dam- 
ages for the alleged wrongful conversion of a lot of shoes. 

Chickering, Thomas & Gregory and Gerstle & Sloss, for plaintiff. 
Smith & Murasky, for défendant. 

HAWLEY, District Judge (orally). This is an action, brought by 
the plaintiff, to recover $3,000 damages, against the défendant, for the 
alleged conversion of a lot of shoes. The cause was tried before the 
court, a jury being waived. The évidence présents two questions: 
<1) Was the title to the goods in plaintiff at the time of the alleged con- 
version? (2) What was the value of the goods at the time and place 
of the conversion? 

The facts elicited at the trial are, in substance, as follows: 

That the goods in question were ordered bv the défendant, P. F. 
Nolan, then doing business under the name of Nolan Bros. Shoe Com- 
pany, from Bent Bros. & Co., through C. S. Pearson, who was a travel- 
ing salesman for Eaton & Stephens Manufacturing Company, a corpo- 
ration, of Boston, Mass., in June and July, 1894. That the name of 
Bent Bros. & Co. was a company name, used by the corporation in 
selling goods to the retail trade, in order to keep it separate from the 
jobbing trade. That certain steps were regularly taken in the courts 
of Massachusetts which resulted in the annointment and qualification 
of John Edmunds as receiver for the said Eaton & Stephens Manufac- 
turing Company, and the transfer, assignment, and sale of ail the Per- 
sonal property of the corporation, including certain leather and ma- 
terial for the manufacture of shoes, to the receiver, who thereby became 
vested with the title to ail of said property. That the plaintiff, as such 
receiver, manufactured from said leather and materials 2,026 pairs of 
shoes. That during the months of November and December, 1894, 
the goods in question, so manufactured, were shipped by the plaintiff to 
Nolan Bros. Shoe Company, San Francisco, Cal., as sîiown by certain 
invoices, as follows: "Nov. 28, 1894, invoice amounting to $1,145; 
Dec. 5, $723.50; Dec. 12, $846.10,"— making a total value, as shown by 
the invoices, of $2,714.60. That the following telegrams, concerning 
the goods, were sent and received by the respective parties, viz. : 

"Oct. 12, San Francisco, Cal. 

"Bent Bros. & Co., * * » Boston: When will you ship our goods? An- 
ewer. Nolan Bros. Shoe Co." 

"10/24, San Francisco, Cal. 
"Bent Bros. & Co., * * » Boston: Why don't you answer Nolan's tele- 
gram? He wants goods badly. C. S. Pearson." 

"Oct. 25. 
"Chas. S. Pearson, * * * San Francisco, Cal.: Can ship cheap goods No- 
vember fifteenth. Will notify on others Saturday. Wire if Nolan will wait. 

"John Edmunds, Keceiver." 
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That the goods described in the invoices, abôve mentioned, are the 
cheap goods referred to in the telegram of October 25th, corresponding 
in every respect with the order for the goods, through Pearson, to Bent 
Bros. & Co. That after the arrivai of the goods at San Francisco, 
the following telegrams were sent by Nolan Bros. Shoe Company to, 
and received by, John Edmunds, receiver: 

"Dec. 21, 1894. 
"Goods too heavy for spring trade. Hold sûbject to order." 

"Jan. 2, 1895. 
"Explanatlon not required. Goods ordered for fall trade. Came too late." 

"Jan. 22. 
"Not heartng from you, we hâve stored the goods at your risk and expense." 

"Feb. 26. 
"We suppose you know that your goods are stored hère at your risk, and not In- 
sured." 

That no reply to either of thèse telegrams was made by the plaintiff. 
That the défendant made claim against the plaintiff for f 150 for money 
expended for freight, commission, storage, and othër expenses. That 
on August 6, 1895, the plaintiff, after. fruitless efforts to compromise 
and agrée upon the price of the goods upon the theory of a sale and 
delivery, tendered défendant f 150 for expenses and charges claimed 
by the défendant, and demanded the possession of the goods, which 
was refused. 

Upon the part of the plaintiff, the testimony shows that the goods, 
at. the time they were shipped to San Francisco, were of the value set 
forth in the invoices, and Would be of the same value, if acceptable for 
the trade, in San Francisco as in Boston, where manuf actured ; that 
thèse goods, in August, 1895, owing to the advance in ail kinds of 
leather, were worth from 20 to 25 per cent, more than at the date of the 
invoices. On the part of the défendant, the testimony shows that the 
goods in question were ordered by him for the fall trade; were heavy 
shoes, mostly with cork soles, and only adapted to the winter trade; 
that when the order was given to Pearson it was with the understand- 
ing that the goods would be shipped without delay; that the goods for 
the fall trade should be in thé store as early as September or October; 
and that, if they arrived for the Christmas holidays, they were too late 
for the winter trade. Several witnesses engagea in the boot and shoe 
business in San Francisco testifled that if such goods were ordered for 
the fall trade in June or July, 1894, and were not delivered until the 
latter part of December, they would not be of the same value as if de- 
livered in time for the fall trade, and that the dépréciation in value 
would average about 50 per cent, on ail the goods. The printed head- 
ing on each invoice of goods contained the name of "Bent Brothers & 
Gompany," over which was stamped the name of "John Edmunds, Re- 
ceiver," with date of invoice, and "Terms, B /3c>. Sold to Nolan Brothers 
Shoe Co., San Francisco, Cal." The goods were received by the de- 
fendant from the railroad Company, and the freight charges paid by 
him. After the refusai of the défendant to pay for the goods, or to 
deliver the same, upon demand being made by plaintiff, an action was 
commenced by the plaintiff against Nolan Bros. Shoe Company, a cor- 
poration. Certain dépositions were taken in that action, but when 
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the case came to trial it was discovered that the wrong party had been 
sued, and the parties hereto, by stipulation, hâve mutually agreed that 
the dépositions taken in that action might be used upon the trial of this 
?ase. The défendant herein, P. F. Nolan, in that action verified an 
amended answer, averring that it (the corporation) had no information 
or belief on the subject sufficient to enable it to answer, and on that 
ground "dénies that the reasonable value of the shoes mentioned in 
the complaint is now, or ever was, the sum of $3,000, or that the same 
were of any other or greater value than the sum of $2,000." 

Upon thèse facts, the contention of the plaintiff is that the title to 
the goods at the time of the alleged conversion thereof by the défend- 
ant was in the plaintiff; that the con tract for the purchase of the goods 
was never completed; that the goods were not shipped according to 
the contract; that the minds of the parties never met; that, Nolan 
having refused to pay for the goods, and having notifled the plaintiff 
that he would not receive them, the plaintiff had the right to bring 
and maintain this action. The contention of défendant is that there 
was a sale of the goods; that the goods were shipped with that under- 
standing, and, having been received by Nolan, the only recourse which 
plaintiff could hâve would be an action for the value of the goods ; that 
in such an action the défendant would be entitled to recover damages 
which had accrued to him by reason of the delay in the delivery of the 
goods; that, in any event, under ail the facts, the défendant is entitled, 
if there was no sale, to such réduction of the damages as would cor- 
respond to the depreciated price or value of the goods at the time they 
were received by the défendant. 

Without discussing any of the légal questions or peculiar phases of 
the transaction arising upon the facts, I content myself with simply 
stating my conclusions thereon. I am of opinion that the plaintiff 
has established sufficient facts to entitle him to recover in this action. 
I find the value of the goods, at the time demand was made for the 
possession thereof, to be $2,035.95, from which should be deducted 
$150, storage charges, leaving the sum of $1,885.95. The plaintiff 
is therefore entitled to judgment for said sum of $1,885.95, together 
with légal interest thereon from August 6, 1895, and for costs. Let 
judgment be entered accordingly. 



STANDARD LIFE & ACCIDENT INS. CO. OF DETROIT, MICH., V. 

CARROLL. 

(Circuit Court of Appeals, Third Circuit. April 11, 1898.) 

No. 8. 

Accident Insorance— Failure to Annex Copy of Application to Poltcy. 
The Pennsylvania act of May 11, 1881, declaring that, in ail controversies 
relating to "life and rire insurancë policies," neither the application, con- 
stitution, by-laws, nor other rules of the company shall be received in évi- 
dence or be considered as part of the contract or policy, unless copies of the 
same are attached thereto, does not ineliide policies of insurancë against 
bodily accidents, t . ' 
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In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

C. Heydrick, for plaintiff in error. 
W. J. Breene, for défendant in error. 

Before ACHESON and DALLAS, Circuit Judges, and BRAD- 
FOED, District Judge. 

ACHESON, Circuit Judge. The question for our détermination 
is whether, under the spécial verdict, judgment should hâve been 
entered in favor of the plaintiff below in the sum of f 1,600, with 
interest from the lst day of July, 1896, or in the sum of $4,000, 
with interest from said date. The action was upon an accident 
insurance policy dated January 24, 1895, which provides as folio ws : 

"The Standard Life and Accident Insurance Company of Détroit, Michigan, 
in considération of the warranties in the application for this policy, and of twen- 
ty-four dollars, hereby Insures John Carroll, of Titusville, Pa., by occupation a 
passenger conductor, under classification extra preferred, for the term of twelve 
calendar months from noon of twenty-fourth day of January, 1895, in the sum 
of twenty dollars per week, against loss of time, not exceedlng fifty-two con- 
sécutive weeks, resulting from bodily injuries caused solely, during the term 
of this insurance, by external, violent, and accidentai means, which shall, inde- 
pendently of ail other causes, immediately and wholly disable him from transact- 
ing any and every kind of business pertaining to the occupation under which he 
is insured; or lf the entire loss of one hand or foot, by severance at or above 
the wrist or ankle, shall resuit from such injuries alone within ninety days, will 
pay the insured one-third the principal sum herein named, as a spécifie in- 
demnity, In lieu of said weekly indemnlty; or lf such injuries shall, within said 
period, entirely destroy the sight of one eye, one-eighth of said principal sum, 
as a spécifie indemnity, in lieu of said weekly indemnity; or in the event of the 
entire loss of two hands or two feet, or of one hand and one foot, by severance 
at or above the wrist or ankle, or of the entire loss of the sight of both eyes, 
within ninety days, solely through the Injuries aforesaid, will pay the insured 
the full principal sum hereof ; or, lf death shall resuit from such injuries alone 
within ninety days, will pay the principal sum of four thousand dollars to 
Annie Carroll, wife, if survivlng, or, in the event of her prior death, to the 
légal représentatives or assigns of the insured: except that, if the insured be 
injured in any occupation or exposure classed by this company as more hazardous 
than that stated in said application, the insurance, weekly Indemnity, or 
spécifie indemnity shall be only for such sum as the premium paid will purchase 
at the rate flxed by said company for such increased hazard." 

The plaintiff's own évidence in chief showed that, while exercis- 
ing the occupation of a conductor of a mixed railway train, — com- 
posed of freight cars, with a combination passenger and baggage 
car attached, — the insured, John Carroll, received injuries, by ex- 
ternal, violent, and accidentai means, from which his death resulted 
within 90 days thereafter. The défendant gave in évidence, under 
objection, the application of John Carroll for this accident policy, 
in which he stated his occupation to be that of a "passenger con- 
ductor," — the same occupation as that stated in the policy itself; 
and the défendant also gave in évidence its "Accident Manual," 
exhibiting its classification of risks and premiums of insurance in 
the several classes of hazards, and showing that the occupation of 
conductor of a mixed railway train was classed by the company 
as more hazardous than that stated in the said application and 
policy, and that the premium paid for the said policy of insurance 
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would purchase, at the rate fixed by the company for such increased 
hazard, the sum of $1,600, and no more. 

From the above extract from the policy, it will be perceived that 
subséquent change of occupation by the insured during the term 
of insurance was contemplated by the parties to the contract, and 
was provided for in and by the policy. To effectuate their inten- 
tion in this regard, the parties made the application of the insured, 
and the company's classification of hazards, essential parts of their 
contract. Nevertheless it is contended that the application and 
classification of hazards are to be excluded from considération by 
reason of the Pennsylvania act of May 11, 1881. That act is as 
folio ws : 

"An act relating to life and flre insurance policies. 

"Be it enacted," etc., "that ail life and fire insurance policies upon the lives 
or property of persons within this coinmonwealth, whether issued by companies 
organized under the laws of this stafe or by foreign companies doing business 
therein, which contain any référence to the application of the insured, or the 
constitution, by-laws or other rules of the company, either as forming part of 
the policy or contract between the parties thereto, or having any bearing on said 
contract, shall contain, or hâve attached to said policies, correct copies of the 
application, as signed by the applicant, and the by-laws referred to; and unless 
so attached and accompanying the policy, no such application, constitution or 
by-laws shall be received in évidence in any controversy between the parties to, 
or interested in, the said policy, nor shall such application or by-laws be consid- 
ered part of the policy or contract between such parties." P. L. 1881, p. 20 
(Purd. I>ig. 1046, pi. 62). 

At the date of this act there was, and still is, in Pennsylvania, 
a législative classification of insurance. The act of May 1, 1876 
(P. L. 53), provides for the incorporation of four différent kinds of 
insurance companies: First, to make insurance against fire and 
marine risks ; second, to make insurance upon lives ; third, to make 
insurance upon health, and against accidents ; and, f ourth, to make 
insurance upon live stock. And the act contains distinctive provi- 
sions applicable to thèse several classes of insurance companies. 
Now, the act of May 11, 1881, does not purport to cover ail policies 
of insurance, but it is limited to twô specified classes. The sub- 
ject-matter of the act is expressed in its title, "An act relating to 
life and fire insurance policies"; and the enacting clause reads, 
"Ail life and fire insurance policies upon the lives or property of 
persons," etc. Presumably, the législature intended to exclude 
from the opération of the act the classes of insurance policies not 
named. The suggestion that the act includes policies of insurance 
against bodily accidents seems to us to be quite inadmissible. The 
instrument sued on hère is strictly an accident insurance policy. 
The form of the policy is that commonly used in insurance against 
bodily accidents. The primary purpose is to secure a weekly in- 
demnity in money to the insured in the event of his disability from 
accidentai injury. In certain specified contingencies, resulting 
from accidentai injury, a specified gross sum is to be paid. In 
some of thèse resulting contingencies the stipulated spécifie pay- 
aient is a proportionate part of the principal sum named in the 
policy, and in other contingencies the whole principal sum is to be 
paid. One of the latter is death resulting from the accident within 
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90 day» thereafter. . Rut this contingent provision doé» mot make 
the instrument a life insurance policy, either in a popular or in a 
légal sensé; . 

The views we hâve thus expressed require a reversai of this judg- 
ment, unless, as the counsel for the défendant in error contends, the 
suprême court of Pennsylvania has construed the act of May 11, 
1881, as embracing accident insurance policies, equally with life 
and flre insurance policies. It is claimed (and the reporter's sylla- 
bus gives some color to the contention) that in the case of Pickett 
v. Insurance Co;, 144 Pa. St. 79, 22 Atl. 871, that learned court put 
such a construction upon the act of 1881. Now, we hâve ex- 
amined that case with great care, verifying our understanding of 
the facts as stated in the officiai report by consulting the copy of 
the record contained in the paper books found in the Hirst Law 
Library, Philadelphia (volume 140, Paper-Book Séries) ; and we f eel 
entirely justifled in saying that the décision by no means goes to the 
length supposed. The plaintiff there declared upon "a policy of 
insurance in the sum of $5,000 upon the life of John W. Moore." 
The stipulation upon which the plaintiff relied, and uhder which 
recovery was had, was in the.se words: 

"The Pacific Mutual Life Insurance Company of California, in considération 
of the warranties inithe application for this insurance, and the stipulations herein 
contained, and of the sum of $37.50, does hereby insure John W. Moore, by oc- 
cupation, profession, or employaient a contractor and driller, residing in Warren, 
county of Warren, and state of Pennsylvania, in the principal sum of five thou- 
sand dollars, for the tenu of twélve moriths; endlng on the fburth day of June, 
eighteen hundred and ninety, at twelve o'cl'ock noon. The said sum to be paid 
to the légal représentatives of . the ; lnsured after due notice and satisfactory proof 
that the insured has, during the continuahce of this policyi sustained suçh violent 
and accidentai Injuries as" shall externally be visible upon his pérson, and which 
shail alohe hâve caused his death within nlriety days of the date of such acci- 
dents 

This was the only insurance effeçtéd by the policy. Pollowing 
the above-cited clause are the words, "Or, if policy be issued for 
both death and ihdemnity, will pay the insured; * * *" but the 
policy, as issued,, was not for bpth death and indemnity. The insur- 
ance was only upon the life of the insured. The instrument, as 
issued, might well be held to be a restricted life insurance policy, 
within the meaning of the act of May 11, 1881. The court ruled 
that the act did apply to that particular policy. The great question 
in Pickett v. Insurance Co. was whether a condition against "in- 
halation of gas" applied to an involuhtary and unconscious inhala- 
tion, of poisonous gas by the insured in the course of his employ- 
ment, and it was held that the condition did not apply. That ques- 
tion, which went to the substantial merits of the case, and was dé- 
cisive of the controversy, was discussed with great fullness in the 
opinion of the court. The other question, namely, the applicability 
of the act of 1881 to the case, was briefly disposed of thus: 

"Another ground of défense suggested in the defendant's fif th, sixth, and 
seventh points was that the deceased was Injured in an occupation or exposure 
classed by the company as more hazardous than that specified in the policy, 
etc. The points referred to appear to be predicated of testimony which was 
improperly béf ore the jury. The company, in : disregard of the provisions of 
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the act of May 11, 1881 (P. L. 20), bad failed to attach to the policy copies of 
the by-laws or application, and should not hâve been permitted, against the 
plaintiff's objection, to give them in évidence. The act was passed in the inter- 
est of honesty and fair dealing, and its provisions should be strictly enforced. 
We hâve no doubt they apply to such companies as the défendant." 

This language, of course, was used with référence to the particu- 
lar instrument before the court, and must be so read. There is no 
warrant, we think, for the assumption that the court thereby meant 
to déclare that the act of May 11, 1881, applies to accident insur- 
ance policies. In the présent case the offer of the application was 
not to defeat a recovery, or to set aside any of the stipulations of 
the policy. The parties contracted with référence to a future 
change of occupation by the insured. Such change was not to avoid 
the policy. It was allowable upon agreed terms. The change of 
occupation sinaply altered the amount of indemnity so as to accord 
with the increased hazard. This is the plain contract of the par- 
ties, evidenced by the policy itself. The provision for changes of 
occupation and hazard is reasonable and just, and, indeed, in the 
interest of the holders of accident insurance policies. We dis- 
cover no good reason hère for denying effect to the provision. The 
judgment is reversed, with costs to the plaintiff in error in this 
court; and the cause is remanded to the circuit court, with direc- 
tion to enter judgment in favor of the plaintiff in the sum of f 1,600, 
with interest from the lst day of July, 1896, and costs in the court 
below. 



WILSON v. OWENS. 

(Circuit Court of Appeals, Eighth Circuit. March 21, 189S.) 

No. 990. 

1. Statote of Frauds— Indian Territory— Lease op Lands. 

There was no statute of frauds in force in the Indian Territory until the 
act of May 2, 1890, extended to the territory certain laws of Arkansas; and 
a verbal contract for a seven-years lease of land, made prior thereto, was 
valid, and not affected by the adoption of the Arkansas statute. 

2. Indian Territory— Laws op Indian Tribes. 

The TJnited States courts do not take judicial notice of the local laws of 
the various tribes In the Indian Territory, but such laws are on the footing 
of local usages and customs, and must be pleaded and proven, where they 
are at variance with the laws which hâve been extended over the territory 
for the guidance of the United States courts. 

3. ArPEAL and Error— Laws op Indian Tribes— Pleading. 

Where a law of the Chickasaw Nation, relied upon, was not pleaded or 
urged in the trial court, it cannot be set up In the territorial court of appeals, 
or in the circuit court of appeals. 

In Error to the United States Court of Appeals in the Indian Terri- 
tory. 

This case cornes on a writ of error from the United States court of appeals in 
the Indian Territory. It is a suit in ejectment brought by J. B. Wilson, the 
plaintiff in error, against Sol B. Owens, the défendant in error, to recover pos- 
session of certain lands situated in the Indian Territory. Judgment was ren- 
dered against the plaintiff below at nisi prius, and the judgment was afflrmed 
by the court of appeals in the Indian Territory. Wilson v. Owens, 38 S. W. 
976. It is conceded by counsel for the plaintiff in error that the following is a 
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correct statement of the character of the controversy: "The plaintiff, J. B. 
Wilson,- a résident of the Ohickasaw Nation, and a member of the Chickasaw 
tribe of Indians, entered into a verbal contract In the spring of 1888 with W. P. 
-Kendall; the substance of the same being that Kendall was to put ail the land 
in a certain valley in cultivation, erect a wire fence on oak posts, thirty feet 
apart, around said land (it being the land in controversy), and build thereon a 
certain house, of the value of $200, dig a well, and fit the place as a farm, for 
ail of which the said Kendall was to hâve and enjoy the use and occupation of 
the place for the period of seven years frorn the spring of 1888. Afterwards, 
in 1889, the défendant, Sol B. Owens, purchased from said Kendall his contract 
with the plaintiff, Wilson, and impliedly obligated himself to fulflll the terms 
and obligations of the Wilson-Kendall contract. In 1889 the plaintiff, Wilson, 
entered into a further verbal contract with the défendant, O^ens, for a valuable 
considération, by the terms of which the défendant, Owenp, was to hâve two 
years' occupancy of the place, in addition to the Wilson-Kendall contract. The 
plaintiff eontends, and supports his contention with évidence, that the défendant 
has failed to place the improvements on the place, as per terms of the Wilson- 
Kendall contract, within seven years, and that by reason thereof the défendant 
has forfeited his contract, and that the plaintiff is entitled to the possession of 
the same; that in 1895, just after the expiration of the seven-years occupancy 
of the place, plalntiff made a written demand upon défendant for possession of 
the place, which demand for possession was refused, whereupon the plaintiff 
below brought the présent suit." 

J. W. Hocker and Zol J. Woods, for plaintiff in error. 
B. D. Davidson and Dorset Carter, for défendant in error. 

Before SAEBORN and THAYER. Circuit Judges, and PHILIPS, 
District Judge. 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

Confining ourselves to the questions which are open for review on 
the présent record, the flrst and most important inquiry is whetlier the 
plaintiff below was entitled to invoke thé protection of the statute of 
frauds. It is claimed in behalf of the plaintiff that the contracts of 
rental upon which the défendant bases his right to possession were 
void, because they were verbal, and not to be perforïned within one 
year. We think that this contention wàs properly overruled by the 
territorial court of appeals. In the case of McClellan v. Pyeatt, 
32 U. S. App. 104, 14 C. C. A- 140, 66 Fed. 844, this court held that 
the statute of 13 Eliz. c. 5, concerning fraudulent conveyances, was not 
in force in thè Indian Territory until it was put in force by the act 
of congress of May 2, 1890 (26 Stat. 81, c. 181, § 31),which drtended cer- 
tain chapters of the Revised Statutes of Arkansas over the territory. 
The same must be true of the statute of frauds passed at a later date, 
during the reign of Charles II. (29 Car. H. c. 3). The latter statute did 
not go into effect in the Indian Territory until it was put in force by 
the act of congress aforesaid, and until that time there was no statute 
of frauds, applicable to the territory, of which the courts of the United 
States can take judicial notice. In the case of Pyeatt v. Powell, 10 
U. S. App. 200, 2 C. C. A. 367, 51 Fed. 551, this court decided that 
while the common law could not be presumed to exist in the Indian 
Territory 'On Màrch 1, 1889, when congress created a United States 
court for the territory, and gave it jurisdiction of a certain class of con- 
troversies (25 Stat. 783, c. 333), yet that, such court having been 
created by an act of congress, it would be inferred that congress in- 
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tended that said court should apply the rules and principles of the 
common law to the adjudication of such cases as came before it, espe- 
cially when there was no proof of any local law, custom, or usage, in 
the light of which the rights of the parties ought to be adjudicated. 
This conclusion was based upon the ground that in the fédéral courts 
the common law furnishes the rule of décision, in the absence of any 
statute repealing or modifying it. The phrase "common law," as 
used in the case of Pyeatt v. Powell, 10 U. S. App. 200, 2 C. 0. A. 367, 
51 Fed. 551, was intended to signify those rules and principles of the 
common law not embodied in the provisions of any statute, which are 
termed the "lex non scripta." Whart. Law Dict. 161 ; 1 Bl. Comm. 35. 
It is manifest from our subséquent décision in McClellan v. Pyeatt, 32 
U. S. App. 104, 14 C. C. A. 140, 66 Fed. 844, holding that the statute of 
fraudulent conveyances did not become operative in the Indian Terri- 
tory until May 2, 1890, that the phrase "common law," as employed in 
Pyeatt t. Powell, was not used in a sensé which would embrace the 
statute of frauds, and make that statute operative in the Indian Terri- 
tory, as a part of the law of tbe forum. The resuit is that, inasmuch 
as the oral leases in question were made prior to the extension of the 
statute of frauds over the Indian Territory, they were valid when 
made, and were not affected by the subséquent adoption of the statute 
in that territory. 

Another contention of counsel for the plaintiff in error is that a 
law of the Chickasaw Nation déclares such leases as those involved 
in the présent case to be absolutely null and void, and that in accord- 
ance with such law the leases should hâve been pronounced void. 
This contention was overruled by the court of appeals in the Indian 
Territory for the reason that the point was not made or urged in the 
trial court. An inspection of the record discloses the fact that the 
local statute in question was not pleaded by the plaintiff, nor offered 
in évidence, to avoid the effect of the leases. Neither was the trial 
court asked to take judicial notice of the same, by an instruction di- 
recting a verdict for the plaintiff because of the existence of the local 
statute. It is urged in this court, however, that the trial court, and 
the court of appeals as well, should hâve taken judicial notice of 
the local law, of their own motion, and should hâve directed a ver- 
dict for the plaintiff, although the plaintiff did not insist upon such 
action. We cannot assent to this view. We are of opinion that the 
territorial court of appeals took a correct view of this question. There 
are a number of tribes domiciled in the Indian Territory, which hâve 
différent laws, customs, and usages. This court does not hâve con- 
venient access to books, local décisions, or officiai documents which 
would enable it to détermine with certainty what are the laws of thèse 
tribes on various subjects; and we apprehend that the United States 
courts sitting in the Indian Territory are confronted, in a measure, 
at least, with the same difficulty. Any attempt, therefore, to take 
judicial notice of the local laws of the various tribes in that territory 
would be attended with doubt and difficulty, and would lead to errc-r. 
We think that it is wiser to place such laws on the footing of local 
usages and customs, and to require them to be pleaded and proven 
by litigants who rely upon them for protection, if they are at variance 
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with the code of municipal law which has been extended over the In- 
dian Territory for the guidance of the United States courts sitting 
therein. We are of opinion that this view, if acted upon, will, in the 
great majority of cases, lead to a more correct and just administration 
of the law. 

The territorial court of appeals, when it reached the merits of 
the controversy, decided, in substance, that eyen though Owens, the 
lessee, had not fully complied with ail the provisions of his contract 
relative to making improvements upon the demised premises, yet, as 
the landlord or lessor had not reserved the right to forfeit the lease 
for a failure to make each and ail of the improvements specified, sucli 
right of forfeiture or rescission could not be exercised when there 
had been such a part performance by the lessee of the covenants of 
the lease as was shown by the évidence in the case at bar. It accord- 
ingly held that, for the breach of the contract complained of, the plain- 
tiff was not entitled to déclare the lease forfeited, and sue in eject- 
ment for the recovery of the demised premises, but that his sole rem- 
edy for the alleged breach was by an action at law for damages. It 
further decided, on this ground, that the trial court might very prop- 
erly hâve directed a verdict for thé défendant, without submitting any 
issue to the jury. 38 S. W. 976, 979. Inasmuch as this view of the 
law is not challenged in the brief of counsel for the plaintiff in error, 
nor by the assignment of errors, it is not necessary to consider the 
case at greater length, or to notice some other points which hâve been 
discussed. We hâve no doubt, as the territorial court of appeals held, 
that there had been such a part performance of the stipulations of the 
lease by the lessee as rendered it, impossible for the plaintiff below to 
déclare a forfeiture, and maintain a suit in ejectment. The judgment 
of the United States court of appeals in the ïndian Territory, and the 
judgment of the United States court for the Southern district of the 
ïndian Territory, are therefore affirmed. 



LONG-BELL LUMBER CO. v. STUMP et al. 

(Circuit Court of Appeals, Eighth Circuit. March 21, 1898.) 

No. 1,006. 

1. Triât,— Province or Court— Accocnts Stated. 

Where accounts are rendered monthly, through a period of more than two 
years, without objection, thé question whether notice of objection was within 
a reasonable time is wholly one of law, for the court, and should not be sub- 
mitted to the jury. 

S. Same— Exceptions. 

Where a party requests the court to give a proper déclaration of the law 
to the jury, which the court refuses to do, to ■which refusai exception is 
taken, and the court then déclares the law to be otherwise, lt is not neces- 
sary to again except to this latter déclaration. 
S. Construction of Contract. 

Where a contract is wanting in perspicuity or clearness of meaning, there 
is no better raie than to adopt the construction put upon it by the parties 
bef ore any controversy arose. 
4. Same— Gradins Lumber. 

Where a contract provided that lumber was to be "subject to the grades 
, adopted by the Southern Lumber Manufacturers' Association," but dld not 
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speclfy by whôm the grading was to be done, the reàsohable inference is that 
both parties are to participate. 
6. Same. 

Where a contract provided for the grading of lumber, but did not say by 
whom it should be graded, and, during the whole period of dealings, after 
the lumber reached its destination it was graded by the purchaser, and ac- 
counts of shipments and gradings were sent monthly to the vendor, with 
acceptances, which he accepted, in a suit in which the issue was whether 
the lumber contained culls it was error to charge the jury that when the 
vendor, at his mill, delivered the lumber to the agent of the purchaser, and 
the agent received the lumber, and furnished a statemént to the vendor, the 
lumber at the mill became the property of the purchaser, and was received 
by him as merchantable lumber. 
6. Estoppel— Stated Accounts. 

Where for a number of years the purchaser rendered monthly accounts of 
lumber received, giving the date, quantity, and grading, and the amount due 
thereon, with acceptances, which the vendor cashed or negotiated without 
notifying the purchaser of his dissatisfaction with the grading, the vendor 
is estopped from impeaching the stated accounts, exeept for fraud or mis- 
take. 

Thayer, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Western 
District of Arkansas. 

The Petross-Stump Lumber Company is a voluntary association conducting in 
the state of Arkansas and the Indian Territory the business of manufacturing 
and selling lumber. The Long-Bell Lumber Company is a Missouri corporation, 
with its principal business office at Kansas City, Mo., with an agency at. Van 
Buren, Ark., where the lumber in question was principally shipped after having 
been milled. On the 17th day of November, 1893, thèse companies entered into 
the following contract: 

"Mémorandum of agreement made this, the 17th day of November, 1893, 
between the Petross-Stump Lumber Company, of Tuskahoma, I. T., and the 
Long-Bell Company, of Kansas City, Mo., witnesseth: The said Petross-Stump 
Lumber Company agrée to sell ail the merchantable lumber manufactured by 
their mill now located at Tuskahoma, I. T., or any other mill or mills they may 
erect or operate during the year 1894, at the following priées, per Exhibit A, 
hereto attached, and made a part of this agreement. AH shipments and grades 
to be subject to grades adopted by the Southern Lumber Manufaeturers' Asso- 
ciation. Thé said Petross-Stump Lumber Company agrée to eut ail lumber of 
such lengths and of such thickness and wldths as the said company may direct, 
and to eut ail stock plump, as to length, width, and thickness, and to insure ail 
lumber in stack at the end of each month in favor of said company, and pay 
the premium on the same. And in considération of the above the said com- 
pany agrées to take an inventory of ail the lumber in stack at the mill of the 
said Petross-Stump Lumber Co. between the lst and lOth of each month during 
this contract, and the said Petross-Stump Lumber Co. will, after said inventory. 
turn over to the agent of the said company ail of the said lumber so mentioned, 
which was tp become the property of the said company, and for which the 
agent of the said company will render a statemént to the said Petross-Stump 
Lumber Co. for ail lumber received from them. The said company f urther 
agrées to advance $5 per thousand for ail lumber checked up each month, in 120- 
day acceptances; reserving the right to discount the same at 4 per cent., and 
pay the remainder when the stock is shipped out on the same terms. No ad- 
vance will be made on star and clear, but ail shipmeuts made during the month 
will be paid for in full between the lst and lOth of the following month, as 
per terms specified above, — 120-day acceptances. And it is expressly understood 
and mutually agreed upon that the company is under no obligation, by reason of 
taking the entire output of the mill, to accept any lumber that will not meet 
the requirements of the grades referred to. This contract is to continue in 
force until Jan. lst, 1894." 

Shipments of lumber under this contract were made to the Long-Bell Company 
(hereinafter called the "défendant"), by the Petross-Stump Lumber Company 
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(hereinafter called the "plaintiff"), up to the 9th day of January, 1895, at 
which time the plaintiff assigned said contract to the Bank of Springdale, Ark., 
when it sent to the défendant the following notice thereof : 

"Tuskahoma, I. T., Jan. 9th, 1895. 
"Long-Bell Lumber Co.— Gentlemen: Pay to the Bank of Springdale, Ar- 
kansas, any and ail sums of money now due, or which may hereafter become 
due, from you under the agreement and contract existing between yourself and 
the underslgned; we havlng this day sold and assigned to the said the Bank 
of Springdale ail our right and title, claim and interest, in and to ail accounts 
and claims and interest, in and to ail accounts and claims in our favor, and 
against you, for any and ail lumber now being held by us for your account under 
said agreement. 

"Respectfully, Petross-Stump Lumber Co. L. S. P." 

Up to the time of this assignaient, monthly statements of such shipments, 
showing dates, quantity, quality, and grade, as also cost priée during the cur- 
rent month, accompanied with defendant's check for the amount of each month's 
dues, were regularly sent by the défendant to the plaintiff. And after the 
assignment the shipments were continued astheretofore up to the last consign- 
aient, In January, 1896, and monthly statements and remittances as aforesaid 
were sent to the bank. Thus matters stood until this action was instituted by 
the plaintiff in June, 1896, claiming a balance on account of $2,413.44. The 
answer, inter alia, pleaded that by reason of the assignment the plaintiff is not 
the real party in interest It denied that the exhibit filed with the pétition 
as a part of said contract was either the original, or a copy thereof; and de- 
fendant filed with its answer what is claimed to be a correct copy. It also 
pleaded that ail the lumber shipped by plaintiff was not merchantable lumber, 
as called for by the contract. It then speciflcally pleaded the facts aforesaid 
respecting the rendering of monthly accounts,— that each monthly stated account 
was closed up and settled by them at the time, and that by its aceeptance thereof, 
as also Its assignée, the bank, without objection or protest, the plaintiff is 
estopped from reopening the account and maintaining this action. The reply 
only put in issue— First, the allégation of the answer respecting the assignment 
of the contract to the bank; and, second, "that it is not true, as set up in the 
third paragraph of defendant's answer, that plaintiff is estopped; that défendant 
has not accounted to this plaintiff as set forth; neither bas this plaintiff ever 
acquiesced in any settlement with, or account rendered by, défendant." 

The trial was to a jury. The, principal contention around which the battle 
raged at the trial was as to the quantity of unmerchantable lumber, known as 
"culls," contained in the shipments made. The plaintiff, while conceding that 
culls were not within the terms of the contract, yet contended that ail the lum- 
ber shipped was merchantable, while the défendant contended that the dis- 
crepancy between the quantity shipped and the quantity accounted for was 
attrlbutable to the présence of culls in the shipments. At the conclusion of 
the testimony the défendant asked the court, and it refused, to give the follow- 
ing instructions: "You are instructed that the défendant, the Long-Bell Lumber 
Company, having rendered to the plaintiffs monthly accounts showing the débits 
and crédits existing between them, and the crédits therein being upon account 
of lumber delivered, and an account of such lumber, giving its grade, and show- 
ing the amount culled therefrom as not merchantable, having been rendered 
plaintiff upon each shipment, then such accounts became stated accounts, and, 
unless objected to within a reasonable time, became binding upon the plaintiffs; 
and they can only object to them now upon the ground of fraud or mistake. 
I instrnct you, as a matter of law, that the évidence shows that the plaintiffs did 
not object to the grading, and did not object to the culling from the lumber of 
certain amounts, as unmerchantable, within a reasonable time; and hence your 
inquiry in this case is confined to the simple question as to whether the défend- 
ant, the Long-Bell Lumber Company, practiced upon the plaintiffs a fraud in 
the grading and cùlling of the lumber shipped, or whether the grading and cull- 
ing was founded upon a mistake as to grades and culls; and in the latter case, 
if, after full knowledge of the grades and amount of culls made upon each car, 
the plaintiffs acquiesced therein, then they are estopped to claim now that such. 
grades and culls were founded upon mistake." "The défendant having fur- 
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nished the plaintiffs with a statement of the grades of the lumber shipped, and 
the amount of lumber rejected as unmerchantable, the plaintiffs must hâve ob- 
jected within a reasonable time to the grades and culls so stated; and if they 
failed to do so within a reasonable time, and accepted the purchase price of the 
lumber at the grades, and less the rejected lumber, then they became bound by 
the grading and culling so reported to them, and cannot in this suit reopen that 
question." To which action of the court in refusing said instructions the de- 
fendant duiy excepted. Among the instructions given by the court of its own 
motion, to which exceptions were taken, are the following: "(2) The court 
instructs you that, under the contract upon which suit is brought, when the 
Petross-Stump Lumber Company sawed, stacked, and insured their lumber 
at the mill— And I just stop long enough to say to you what I mean when 
I use the word 'contract' hereafter. I meah this paper that is marked as a 
copy of the contract, and attached to the complaint. The court instructs you 
that, under the contract upon which suit is brought, when the Fetross-Stump 
Lumber Company sawed, stacked, and insured their lumber at the mill, and 
the agent of the Long-Bell Lumber Company had inventoried the same, and 
the Petross-Stump Lumber Company had turned the lumber over to the said 
agent, that the lumber at the mill became the lumber of the Long-Bell Lum- 
ber Company, as soon as the said agent had received said lumber, and furnished 
a statement thereof to the plaintiff company; that is, to the Petross-Stump Lum- 
ber Company,— the men who sawed it. (3) The court further instructs you that, 
when the lumber was so received by the Long-Bell Lumber Company as their 
lumber, It was received as merchantable lumber, under the terms of the con- 
tract, subject, however, to be graded under the raies adopted by the Southern 
Lumber Manufacturers' Association for grading lumber. Either party there- 
fore had the right to grade the lumber, and no place was fixed in the contract 
as to where, when, or by whom it should be graded. The évidence tends to show 
that both parties undertook to grade the lumber according to the rules adopted 
by the Southern Lumber Manufacturers' Association. Whether either party did 
so is a question of fact for you to détermine." "(5) The défendant allèges in 
its answer that the plaintiffs had assigned ail their interest under the contract 
sued on to the Bank of Springdale, Arkansas, before the suit was instituted. 
The plaintiffs deny this. The letter introduced is sufficient to convey the inter- 
est of the plaintiffs in the contract to the bank. Plaintiffs introduced évidence 
tending to show that the paper offered in évidence tending to show the assign- 
aient was intended to convey their interest in the contract sued on, as collatéral 
security to the bank for the payment of a debt which plaintiffs owed to the 
bank, and that said debt was discharged before the institution of this suit, and 
that the contract and rights and interest under it reverted to them before the 
Institution of this suit. If, therefore, you find from the évidence that the 
assignment was made simply as collatéral security, and that the debt was dis- 
charged before the suit was brought, then whatever interest in the contract had 
been assigned as collatéral security upon the payment of the debt at once 
reverted to the plaintiffs; and plaintiffs would hâve a right to sue upon the 
contract in their own names, and recover from the défendant whatever was 
due thereupon in their own right, if you find anything was due." The jury 
returned a verdict for plaintiff in the sum of $1,108.15. The défendant brings 
the case hère on writ of error. 

W. R. Cowley, for plaintiff in error. 

A. F. Miles (0. L. Miles, on brief), for défendants in error. 

Before SANBORN and THAYER, Circuit Judges, and PHILIPS, 
District Judge. 

PHILIPS, District Judge, after stating the case as above, delivered 
the opinion of the court. 

The conservative rule in instructing a jury is to confine the charge 
to the real and décisive issues in the case. By so doing, mère discur- 
sive discussion of abstract questions is avoided, whereby the minds of 
jurors are often diverted to the considération of improper issues, calcu- 
86 F.-3T 



578 .M 456 FEDERAL REPORTER; 

lated to mislead t'a the préjudice of one of the parties. Jf therë wàsf 
no estoppel in the case, as claïmed by défendant, the vital question 
at issue was whether or not any of the lumber, and how much, was un- 
merchantable. This was a fact to be determined by the method stated 
in the contract, to wit, "Subject to the grades adopted by the Southern 
Lumber Manufacturera' Association." The contract does not, in terms, 
specify by whom or when this grading was to be made. The reason- 
able inference would be that both parties were to participate. One 
thing, however, is clear, and that is that the contract, on its face, does 
not contemplate that the grading by which the merchantable character 
of the lumber was to be ascertained was to be made by plaintiff alone 
at the time of stacking at the mill, so as to bind the défendant. This 
was, in terms, guarded against in the last paragraph of the written 
contract, as follows: 

"It is expressly understood and mutually agreed upon that the eompany [that 
is, the défendant] is under no obligation, by reason of taking the entire output 
of the mill, to accept any lumber that will not meet the requirements of the 
grades referred to." 

Looking at the contract as an entirety, from its four corners, and 
having regard to the situation of the parties, the practical meaning of 
it is that as the plaintiff, before shipment, was to receive on ail the 
lumber stacked up, except as to star and clear, $5 per 1,000, on 120- 
day acceptances, with the option of a 4 per cent, discount for cash pay- 
ments, and the remainder on the same terms, "when the stock is 
shipped out," the object ôf taking an inventory at the mill becomes 
obvious. To secure the purçhaser, the lumber was then to be in- 
sured, and turned over to the agent, which lumber "was to become 
[not which then and thereby became] the property of the said Com- 
pany," the défendant This prepayment evidently was to enable the 
plaintiff to obtain the necessary means for running the mills and pay- 
ing the hands. If any douht remained as to this interprétation, it is 
entirely removed by the conduct and actions of the parties. There is 
no better established rule, or one more instinct with the spirit of equity, 
in the construction of contracts wanting in perspicuity or cleafness of 
meaning, than to adopt that which the parties, by théir course of deal- 
ing, placed upon it before any controversy arose between them. "In 
cases where the language used by the parties to the contract is indefi- 
nite or ambiguous, and hence of doubtfùl construction, the practical 
interprétation of the parties themselves is entitled to great, if not con- 
trolling, influence. The interest of each generally leads him to a con- 
struction most favorable. to himself, and when différences hâve become 
serious, and beyond amicable àdjustment, it can be settled only by 
arbitrament of law. But in an executory contract, and where its 
exécution necessarily involves a practical construction, if the minds of 
both parties concur there can be no great danger in the adoption of 
it by the court as the true one." Chicago v. Sheldon, 9 Wall. 50, 54; 
Topliff v. Topliff, 122 U. S. 131, 7 Sup. Ct. 1057. "Courts may use the 
actual construction put thereon by the conduct of the parties under the 
contract as a controlling circumstance to détermine the construction 
which should be put upon the contract in enforcing the rights of the 
parties." Thomas v. Kailway Co., 81 Fed. 919; Sanders v. Munson, 
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20 C. C. A. 581, 74 Fed. 651. Again it is held that one of the most 
satisfactory tests of ascertaining the true meaning of a contract is by 
putting ourselves "in the place of the contracting parties when it was 
made, and then considering, in view of ail of the facts and circumstan- 
ces surrounding them at the time it was made, what the parties in- 
tended by the terms of their agreement. When their intention is 
thus made clear, it must prevail in the interprétation of the instrument, 
regardless of inapt expressions or careless recitations." Kockefeller 
v. Merritt, 22 C. C. A. 608, 76 Fed. 915. During the whole period of 
dealings between thèse parties after the lumber was shipped, as it 
came in by car Ioads, it was graded by the défendant at the point of 
destination, under the rules of the Southern Lumber Manufacturera' 
Association. Thereupon the accounts of thèse shipments and grad- 
ings were sent at the beginning of each month, by mail, to the plaintiff, 
with acceptances for the amount due thereon, which plaintiff accepted, 
without more. What occasion, therefore, was there for the court to 
say to the jury, as it did in the instructions excepted to, that when the 
plaintiff sawed, stacked, and insured the lumber at the mills, etc., 
"the lumber at the mill became the lumber of the Long-Bell Company, 
as soon as the agent had received said lumber, and furnished a state- 
ment thereof to the plaintiff company"? The issue in this respect 
being solely as to whether the lumber delivered contained culls, and, 
if so, how much, why advise the jury that when the plaintiff turned the 
lumber over to defendant's agent the lumber at the mill became the 
lumber of the défendant? The contract simply said, "Which [meaning 
the lumber] was to become the property of said company." The 
effect of this was manifestly calculated to impress the jury with the 
thought: If the défendant then and thereby became the owner of 
the lumber, the plaintiff had performed its part of the contract; and 
why, therefore, should défendant undertake to bind the plaintiff by 
any grading afterwards done by its agents and servants in the absence 
of the discharged vendor? The court went further in this direction, 
by charging the jury "that, when the lumber was so received by the 
Long-Bell Lumber Company as their lumber, it was received as mer- 
chantable lumber, under the terms of the contract." It is true, this 
was qualifled by adding, "subject to be graded under the rules adopted 
by said association." But this did not prevent misconception by the 
jury. It was calculated to shift in the minds of the jury the burden 
of proof. The last clause of the contract, as already shown, purposely 
guarded the purchaser, by reason of taking the entire output of the 
mill, against any liability for any lumber that did not meet the re- 
quirements of the grades referred to. More than this, as already ad- 
verted to, the course of dealing between the parties declared their 
understanding to be that the défendant was to render an account of 
the grading, and flnally settle therefor, after the lumber was received 
at Van Buren. It was then and there that the défendant threw out 
what it deemed to be culls. Why, then, instruct the jury that when 
the lumber was received at the mills it was received as merchan table 
lumber? Under the pleadings, the burden rested on the plaintiff to 
show that the lumber was nierchantable. Kather, therefore, should 
the jury hâve been told that no implication arose that ail the lumber 
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stacked and inventoried at the mills was merchantable, within the 
ternis of the contract; but its quality remained to be ascertained, sub- 
ject to the test of the rules of the Southern Lumber Manufacturera' 
Association. Thèse instructions were misleading and liable to préj- 
udice the jury against thé défendant. It was therefore error to give 
them, in the form employed. 

The more important question, as it is more décisive of this contro- 
versy, is the estoppel pleaded in the answer. It is a well-settled and 
wholesome rule of law that, between merchantmen dealing with each 
other in a successive séries of like transactions, accounts rendered by 
one to the other from time to tirne, showing the state of dealings 
between them, and not objected to within a reasonable time, become 
stated accounts, concluding the parties, so that they cannot be reopened 
except for fraud or mistake. Wiggins v. Burkham, 10 Wall. 129; 
Oil Co. v. Van Etten, 107 U. S. 333, 334, 1 Sup. Cf. 178; Lockwood v. 
Thorne, 11 N. Y. 170; Burke v. Isham, 53 N. Y. 631. «When the 
account is stated between the parties, or when anything shall hâve 
been done by them which by their implied admission is équivalent 
to a settlement, it has then become an ascertained debt. « * * AU 
intricacy of account, or doubt as to which side the balance may fall, is 
at an end." Toland v. Sprague, 12 Pet. 333. The évidence shows, 
clearly enough to put it beyond debate, that, for the two years or more 
during which the shipments of lumber were made under this contract, 
the défendant, at the beginning of each month, up to the assignment 
of the contract to tbe bank, rendered to the plaintiff a full account of 
the lumber received the preceding month, — giving the date, quantity, 
and grading, as also the amouht due thereon to the plaintiff,— and f or- 
warded the statements, with defendant's acceptances therefor, which 
the plaintiff at once cashed or negotiated. And after the assignment 
of the contract to the bank a like course was pursued, in rendering 
thèse statements to the bank, and making payments thereon to it, 
which were accepted by the bank without one word of objection or 
protest. Mr. Petross, one of the plaintiff s, at the trial testifled as fol- 
lows: 

"Q. Each of the statements they sent you showed the number of culls, and 
the amount? A. Yes, sir. Q. Shows the dimensions of .the pièces of culls that 
were thrown out, does it not? A. Yes, sir." 

On every principle of justice and fajr dealing, it was the duty of the 
plaintiff, as of the bank, its assignée, on receipt of this statement, and 
before the appropriation of the proceeds of the acceptance, to hâve 
examined the accounts so rendered (and the presumption is that it 
did so), and, if dissatisfled with the grading or computation, to bave, 
by post or messenger, promptly notifled the défendant of any dissat- 
isfaction with the account. Wiggins v. Burkham, supra. This course 
was demanded in justice to the défendant company. After it had 
rendered an account therefor each month to the plaintiff, and paid 
therefor, the lumber would be sold, and pass out of its présent form 
into various structures, and the culls would be abandoned to waste 
and decay. And it was of tbe utinost importance to the défendant 
to know whether it was to be held liable to further inspection, grading, 
and accounting. The plaintiff produced not a word of évidence, in a 
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single letter, making complaint of the gradings and accounting. Ail 
the correspondence between them in évidence only showed complaint 
(or, rather, suggestions) from plaintiff pertaining to such matters as 
shortage in quantity in some car, or some particular car not accounted 
for. Some of thèse discrepancies were explained in the letters, and 
the presumption is to be indulged that they were ail satisfactorily ad- 
justed, as no further complaints appear in the correspondence. The 
only attempt on the part of plaintiff, at the trial, to show any objection 
to the statements rendered to it, consisted in the most trivial and 
unsatisfactory statements by some of the employés of plaintiff as to 
some talk had at some indefinite time with some of the employés of de- 
fendant, to the effect that they thought the defendant's agents were re- 
jecting too much of the lumber shipped. But there was no reliable, 
tangible évidence to warrant a jury in saying that any such complaints 
were made directly by plaintiff to the défendant company. And, even 
if such talk had occasionally occurred between some of the employés 
of the two concerns, yet if thereafter the plaintiff and its assignée, the 
bank, received payments from the défendant on statements sent in, 
without making a direct protest within a reasonable time, it ought not 
now to be heard to ask that the accounts be reopened. The only avoid- 
ance of the légal effect of the stated accounts is to impeach them for 
fraud or mistake. The answer pleaded the facts constituting estoppel. 
The reply put in issue nothing but a déniai of the f act that défendant 
had rendered the accounts, or that plaintiff acquiesced in any settle- 
ments. No issue of fraud or mistake in the stated accounts was raised 
by the reply. The only question, therefore, to be passed upon by the 
jury touching this issue, was, were the accounts so rendered, and did 
plaintiff thereafter, in a reasonable time, make objection thereto? 
The first and third instructions asked by the défendant should hâve 
been given. While the first instruction went further than the issues 
required, in asking to hâve submitted to the jury any question at ail 
respecting fraud or mistake, it was no reason for the rejection that the 
défendant thereby accorded to the plaintiff the benefit of such avenue 
of escape. This error was not cured by the charge given by the court 
on this issue. In the first place, the court left it entirely to the jury 
to find whether the notice, if any, of objection to the stated accounts, 
was given in a reasonable time. As applied to the facts of this case, 
where thèse accounts were rendered monthly through a period of 
two years and more, the question of reasonable time is wholly one of 
law, for the court. Wiggins v. Burkham, 10 Wall. 132, 133; OU Co. 
v. Van Etten, 107 U. S. 334, 1 Sup. Ct. 178. In the second place, the 
court in its charge also applied the estoppel to the défendant if the 
jury found that the plaintiff had rendered accounts to it, and it failed 
to make objection thereto. There was no such issue presented by the 
pleadings. The plaintiff did not sue upon an account stated, but upon 
an open, running account. Nor was there any évidence to support such 
issue, if it had been within the pleadings. The instructions given 
by the court are in other respects objectionable, but as no exceptions 
were taken thereto, and no assignment of error was made thereon, they 
will not be noticed. 
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This brings us to the considération of the final question raised in 
this connection. It is suggested that inasmuch as the défendant did 
not except to, nor assign error on, the instruction in question, as given 
by the court, it is presumed to hâve waived the exception taken to the 
action of the court in refusing the instructions asked by it, and to hâve 
acqùiesced in the error committed by the court. To this we cannot as- 
sent. After diligent search, we find no précèdent for this practice. 
The furthést the courts hâve gone in the déniai of the litigant's right 
to complain of the error of the court in refusing a proper instruction 
is where the court, in another instruction given, laid down the équiva- 
lent of the déclaration asked by plaintiff in error, or where, notwith- 
standing the court has improperly declared the law, the party com- 
plaining has justified it by committing the same blunder in a décla- 
ration requested by him, or where he has invited the court to commit 
error. In Dows v. Rush, 28 Barb. 180, the court laid down the recog- 
nized rule of practice, that if a party would raise the objection to the 
charge given, that it is not sufficient or proper, it should appear that 
he had refused to deliver a correct proposition on the précise point 
desired by the party excepting. The court say: 

"If he had So refused, a proper exception would hâve been to such refusai." 

In Eailway Co. v. Boyce (Kan. App.) 48 Pac. 949, of the refusai to 
give a proper instruction, the substance of which was not given in the 
gênerai charge, the court said: 

"Where spécial Instructions, correct in point of law, and conforming to the 
facts at issue, are refused, their substance must be given, or the gênerai charge, 
considered as an entirety, must sufficiently cover the rnatter presented." 

So, in Milling Co. v. Ames, 23 Colo. 171, 47 Pac. 382, the court re- 
garded the error sufficiently saved, when taken to the refusai of the 
court to grant an instruction asked for, where no équivalent of the 
proposition was f ound in other portions of the charge. The court said 
of this refusai: 

"This was error. We do not flnd that the substance of either of thèse instruc- 
tions which were refused by the court was given in any of the instructions by the 
court of its own motion, but, on the contrary, in so far as there was an attempt 
to instruct upon thèse points the law was not correctly given." 

The case of Earle v. Thomas, 14 Tex. 584, présents this question quite 
aptly. In speaking to the objection that the exception to the charge 
of the court was not properly saved in the assignment of errors, 
Wheeler, J., said: 

"In the présent case the error complained of is suggested by the instruction 
refused. It has sometimes been said that a party, to take advantage of any 
error in the charge of the court, must except; but by this it is not intended that 
he shall take a bill of exceptions, for he may attain the same purpose by aslcing 
such instructions as will place the law of the case in a proper light before the 
jury, which, if refused, will hâve the effect of a bill of exceptions." 

In Evans v, Clark (Ind. T.) 40 S. W. 771, it is held that where the 
applicant requested the giving of a proper instruction, which was re- 
fused, it is not necessary, in order to insist upon error of such refusai, 
that the party should hâve excepted to an inconsistent instruction given 
by the court. The court said: 
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"Where a party takes proper exception to any marter In the record, It Is not 
necessary to take other exception, if the exception thus taken covers the matter 
in issue." 

While this is the language of the court of appeals of the Indian Terri- 
tory, it is nevertheless valuable for the force of the reason assigned. 
See, also, Guinard v. Knapp, Stout & Co. Co. (Wis.) 70 N. W. 671, where 
the court lays down the rule to be that the refusai to give a correct in- 
struction is réversible error, unless it appears that the same was sub- 
stantially given in the gênerai charge. Having requested the court to 
give a proper déclaration of law, and the court, by its refusai, having 
declared that it held the law to be otherwise, to which exception was 
duly taken, why should counsel be required again to except to the con- 
verse or modifled déclaration given by the court? It would be but a 
répétition of the objection already expressed in the first exception. 
And, so far from the silence of counsel at the reassertion of the error 
by the court evidencing a waiver of the first error, it but évinces a 
respectf ul deportment by counsel towards the court, in refraining from 
repetitious objections at the ruling of the court, after having once 
taken exception involving in effect the same principle which would be 
represented in the second exception. 

In view of the conclusion reached by the court, it is not deemed 
necessary to consider other assignments of error. It results that the 
judgment of the circuit court is reversed, and the cause is remanded, 
with direction for further proceedings in conformity with this opinion. 

THAYER, Circuit Judge. I am not able to concur in the foregoing 
opinion. The case is reversed, as it seems, for alleged error on the 
part of the trial judge in giving two instructions of its own motion, and 
for error in refusing two instructions which were requested by the 
défendant company. I am unable to discover any material error in the 
two instructions which the trial court gave of its own motion. Thèse 
instructions declared, in effect, that the lumber involved in the con- 
troversy became the property of the défendant, the Long-Bell Lumber 
Company, when its agent had received the same at the plaintiff's mill, 
and had furnished a statement of the amount to the plaintiff com- 
pany, and that when so received it was accepted on behalf of the de- 
fendant company as merchantable lumber, subject to its right to hâve 
it graded according to the rules adopted by the Southern Lumber Man- 
ufacturers' Association. Thèse instructions, in my judgment, embod- 
ied a correct interprétation of the contract between the parties. The 
acceptance of the lumber did create a presumption, for the time being, 
that it was merchantable, but the purchaser retained the right to cast 
out the culls if a more careful examination showed that it was not ail 
merchantable. The other instructions which the trial court gave, as 
well as the two instructions under considération, showed that the right 
of the purchaser to make a subséquent inspection was fully conceded, 
and that the first acceptance of the lumber at the mill was merely 
tentative, and simply created a presumption until further examination 
that it was merchantable. I am at a loss to conceive how the jury 
could hâve been misled by thèse instructions. The second refused in- 
struction, quoted above in the statement, obviously required the jury to 
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détermine whether the plaintif: below had objected to the grades and 
culls within a reasonable time after it was notifled tïiereof by the de- 
fendant. The trial court adopted that view of the case, by submitting 
to the jury the précise issue which it was asked by this instruction to 
submit. The language of the court in that respect was as f ollows : 

"On the other band, if the défendant, witnin a reasonable time after receiv- 
lng the statement and grades as furnished by the plaintiffs, graded the lumber 
Itself, and furnished plaintiffs wlth a statement of the amount and grades as 
it had graded it, then the law required the plaintiffs, if they were dissatisfled 
wlth the grading whlch the défendant had made, to give notice thereof; and, If 
they failed so to do witnin a reasonable time, then they would be bound by the 
grading as done by the défendant, and could only be heard now to complain on 
the ground of fraud or mistake." 

Error, therefore, cannot be assigned for the refusai of the defendant's 
second instruction. The défendant had the full beneflt of that in- 
struction in the charge as actually given. 

The defendant's flrst refused instruction, which is also quoted above 
in the statement, is at variance with its second instruction, in this: 
that in one of the instructions the court was asked to détermine, as a 
matter of law, that the plaintiff had not objected to the grading in a 
reasonable time, while in the other instruction it was asked to allow 
the jury to décide that issue. If the record showed that the trial court 
was first asked to pursue the former course, and upon its declining to 
do so an exception was saved, and that the court was thereupon asked 
to giVe the other instruction, which was also refused, I should hâve 
no doubt of the defendant's right to urge both of its exceptions. I 
think, however, that when two contradictory requests are presented 
at the same time, and the trial court is required to choose between 
them, and it adopts one of the requests, error cannot be assigned in an 
appellate tribunal because of the refusai of the other. When two con- 
tradictory instructions are asked, the record, in my judgment, ought to 
show afflrmatively that they were presented separately, and that the 
one was asked because the court had declined to grant the other. 
Counsel ought not to be allowed to offer inconsistent requests at one 
and the same time, and, if one is granted, assign error for the refusai 
of the other. But, if I am mistaken as to the correct rule of practice 
in this regard, I think it is nevertheless true that this court cannot say 
that the trial judge erred in refusing to direct the jury, as a matter 
of law, tbat the évidence showed that the plaintiff did not object to the 
grading and culling of the lumber within a reasonable time, because 
the bill of exceptions does not show that we hâve before us ail the 
testimony. At the end of the bill of exceptions is this phrase, and 
nothing more, "Testimony closed;" and this court has heretofore de- 
cided, in Corporation v. Hage, 32 U. S. App. 548, 16 C. C. A. 339, 
and 69 Fed. 581, that such a phrase, found in a bill of exceptions, is 
not tantamount to a statement that it contains ail the testimony. As 
it does not appear, therefore, affîrmatively, that we hâve before us ail 
the évidence which was heard during the progress of the trial, we 
cannot say that the trial court erred in refusing the instruction now 
under considération, but must présume, in support of the judgment, 
that the instruction was properly refused. 

Touching the merits of the case, I deem it proper to say that the 
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record discloses, without contradiction, that a very large amount of 
lumber was shipped by the plaintiff company from its mill to the de- 
fendant company, which was not paid for. The défendant says that 
the différence is accounted for by unmerchantable lumber, or culls, 
that it had the right to reject, and did reject. On the other hand, the 
plaintiff con tends that it shipped no culls, and that the poorest of the 
lumber shipped, whether it consisted of culls or otherwise, was worth 
at least $5 per 1,000, and that the défendant retained it in its posses- 
sion, and has paid nothing therefor. The case seems to hâve been 
one which was peculiarly appropriate for a jury, and I am opposed to 
disturbing their verdict, except for substantial errors clearly apparent 
upon the face of the record, which, in my judgment, do not exist, or at 
least hâve not been pointed out. 
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(Circuit Court of Appeals, Slxth Circuit. April U, 1898.) 

No. 554. 

!. Corporation — Essential Atthibutb. 

The only absolutely essential attribute of a corporation is the capacity to 
exist and act within the powers granted, as a légal entity, apart from the 
individual or individuals who constitute its members. 

2. FEDERAL JURISDICTION — DIVERSE ClTIZENSHIP— PaBTNEHSHIP ASSOCIATIONS. 

A "partnership association, limited," or organized under Act June 2, 1874, 
which is governed by a board of managers, with liability of members limited 
to the amount of their unpaid capital stock, power to sue and be sued, and 
to hold and convey real estate, in its associated name, is a corporation and a 
citizen of Pennsylvania, within the meaning of the statutes of the United 
States requiring diversity of citïzenship to give fédéral jurisdiction, though 
the assignée of the interest of a member in the capital stock cannot participate 
in the affairs of the company unless elected to membership therein by a ma- 
jority of its members. 

8. Res Judicata. 

Where, in an action for spécifie performance between the parties to a con- 
tract, the same is declared invalid, it cannot be set up and again litigated in 
an action brought to recover the value of coke delivered to the défendant 
thereunder. 

4. Invalid Contract— Property Delivered Thereunder— -Recovery. 

Where a contract not immoral or against public policy is declared invalid 
by reason of its improper exécution, either party may recover from the other 
the value of the property delivered by him to, and retained by, the other under 
the contract. 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Northern District of Ohio. 

This is an action by the Youngstown Coke Company, Limited, claiming to be 
a corporation organized under the law of Pennsylvania, against the Andrews 
Brothers Company, a corporation of the state of Ohio, to recover $7,967.95, with 
interest from January 31, 1S89, for coke sold and delivered to the défendant by 
an unauthorized agent of the plaintiff, and used by the défendant corporation. 
The suit is to recover the market value as for a conversion. A jury was waived, 
and the issues of law and fact submitted to the court, which found for the plain- 
tiff, and entered judgment for $9,519.16. This writ of error was sued out by 
the défendant for the purpose of reversing this judgment 

Thomas W. Sanderson, for plaintiff in errer. 
John G. White, for défendant in error. 
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Before TAFT and LUETON, Circuit Jùdgës, and CLARK, District 
Judge. 

LUETON, Circuit Judge, af ter making the foregoing statement of 
facts, delivered the opinion of the court. 

The first ànd principal question is whether the circuit court had 
jurisdiction. The plaintiff is described in its original pétition as "a 
limited partnership association, duly organized and existing under and 
by virtue of the laws of the state or Pennsylvania, of which state it is 
a citizen." This was perhaps an insufûcient statement of its corporate 
character, under Chapman v. Barney, 129 U. S. 677, 9 Sup. Ct. 426, 
and Carnegie, Ptiipps & Co. v. Hulbeft, 3 C. C. A. 391, 53 Fed. 10. To 
meet this difflculty, an amended pétition was flled, in which it was 
averred that the plaintiff was a corporation under the laws of Pennsyl- 
vania and a citizen of that state. The défendant in an amended an- 
swer, and by way of abatement, admits that the plaintiff company 
was created and organized under the Pennsylvania act of June 2, 1874, 
but dénies that it thereby became, either a corporation or a citizen of 
said state, within the meaning and effect of the statutes of the United 
States, requiring diversity qf .citizenship to giVe jurisdiction to a Unit- 
ed states court. A Pennsylvania act of March 21, 1836, provided for 
the création of limited or spécial partnerships. having one or more gên- 
erai partners with unlimited liability and spécial partners with limited 
liabilityj But such associations had none of the attributes or faculties 
of a corporation. The history of that act and its amendments is fully 
stated in the opinion of the court in Laflin & Eand Co. v. Steytler, 146 
Pa. St. 434 ; , 23 Atl. 215. The act of 1874, under which the Youngs- 
towû Coke Ôonipany was organized, W:as neither ah àmendment nor a 
supplément to ; the act of 1836. In the case cited ftb'ovë, the court, in 
speaking of this act of 1874, say : 

"The act of 1874, it will be seen, was not a mère amendment ôr supplément to 
anythirig.that Wëht before, /but, like tie act of 1836, a néw'scheme, çarefully and 
elaborâtely drâwn, creattng a new km4 of artfflcial person, standing between a 
iiinited partnership as previoùsly khowni and a corporation, and partaking of the 
attributes of each. It was, however, a step forward in the same line of légis- 
lative récognition of business ''(Jernànds uniformly pursued since'thé start, in 

i8â6. ,,: . ;'■ y\ ~ ;■ ;■ ; '.'i ,; ; . :;■; "■■ : '" ' ". 

The act of June 2, 1874; under Which thè défendant in error was 
organized, is in 17 sections. The first provides that three or 
more persdûs desiria^ to orgânizé under the act may do so by prepàr- 
ing, signing, and acknowledging a statement in writing which shàll set 
f orth the amount of capital subscribed.f or by each; the total amount of 
capital, and when and how tobëpaid; 'the character of the business 
and location of saine; the naine of the 'assq&âtion, with the Word 
"Limited' y âclded, thëretô as a part. of same; the duration of the associa- 
tion, .which^hall not exceed 20'years; and the names of the oificers 
selected in conformity with the act. Tbe seeond section provides that 
the members of -the associatitih; shalll not bë liable for the debts or en- 
gagements of the company bej v bfld theïr uhpaid subscriptions to the 
capital. The fourth section provides that'interests in Such associa- 
tions shall be personal estateS{';and;niay bë transferred, given, be- 
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queathed, distributed, sold, or assigned under such rules and régula- 
tions as shall be adopted from time to time — 

"By a vote of a majority of the members in number and value of tbeir interests; 
and in the absence of such rules and régulations the transférée of any interest 
in any such association shall not be entitled to any participation in the subséquent 
business of such association, unless elected to membership therein, by a vote of 
a majority of the members in number and value of their interests. And any 
change of ownership, whether by sale, death, bankruptcy or otherwise, which 
occurs in the absence of any rules and régulations of such association regulatiug 
such transfer, and which is not followed by élection to membership in such 
associations, shall entitle the owner- or transférée only to the value of the interest 
so acquired at the date of acquiring such interest, at a priée and upon terms 
to be mutually agreed upon, and in default of such agreement, at a priée and upon 
terms to be fixed by an appraiser to be appointed by the court of common pleas 
of the proper county, on the pétition of either party, which appraisement shall be 
subject to the approval of said court" 

The fifth section provides for a board of managers, who shall be not 
less than three nor more than flve, one of whom shall be chairman, one 
the treasurer, and one the secretary. This section also provides that: 

"No debt shall bè contracted or liability incurred for such association, except 
by one or more of the managers, and no liability greater than flve hundred dol- 
lars, except against the person incurring it, shall bind the association, unless re- 
duced to writing and signed by at least two managers." 

The sixth and seventh sections provide for distribution of profits 
through dividends, such dividends not to impair capital, and that it 
shall be unlawful to lend its crédit, name, or capital to any member, 
or to any other person, without consent of a majority in number and 
value of members in writing. The eighth, ninth, and tenth sections 
provide how such companies may be dissolved, and how the property 
shall be distributed. The remaining parts of the act provide — First, 
that the association may sue and be sued in its associate name, serv- 
ice of process to be made upon one of its officers, or on any agent, clerk, 
or manager in counties where it may maintain an office; second, that 
such associations may acquire, hold, and convey real estate in its asso- 
ciated name. 

This act does not déclare thèse associations to be "corporations," 
nor are they styled "corporations." They are called "partnership as- 
sociations." Neither does the act disclaim a purpose to create corpo- 
rations, as was the case under the English and New York joint-stock 
acts mentioned and eonstrued in Liverpool Ins. Co. v. Massachusetts, 
10 Wall. 566, and People v. Coleman, 133 N. Y. 279, 31 N. E. 96. But 
the fact of corporation or no corporation must dépend upon the exist- 
ence or nonexistence of those faculties which are of the essence of cor- 
porate existence. We need not be too attentive to mère names. The 
inquiry must go deeper, and a solution be reached upon principle. 

In the masterly opinion of Chief Justice Nelson în Thomas v. Dakin, 
22 Wend. 9, 70, that learned jurist, when engagea in the détermination 
of a like question arising under the New York law providing for bank- 
ing associations, was confronted with the fact that the act did not dé- 
clare the associations thereby organized to be corporations, or style 
them such, and said: 

"A corporate body is known to the law by the powers and faculties bestowed 
upon it, expressly or impliedly, by the charter. The use of the term 'corporation' 
In its création ls of itself unimportant, except as lt will imply them." 
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In the same case, Judge Cowen (22 Wend. 103) said: 

"It has been impossible for me to see the force of the argument that the légis- 
lature hâve constantly avoided to call thèse associations, or any of their ma- 
chinery, a corporation. Therefore we cannot adjudge them to be so. If they 
hâve the attributes of corporations, if they are so in the nature of things, we 
can no more refuse to regard them as such than we could refuse to acknowledge 
John or George to be natural persons, because the législature may, in making 
provisions for their benefit, hâve been pleased to designate them as belonging to 
some other species. Should the législature expressly déclare each of them to be 
corporations, without giving them eorporate succession or other artificial attri- 
butes, the déclaration would not make them so. On the other hand, even an ex- 
press législative déclaration that certain associations are not included in the 
définition of corporations would not change their character, provided they should 
in fact be clothed with ail the essential powers of corporations." 

In Liverpool Ins. Co. v. Massachusetts, 10 Wall. 566-576, in consider- 
ing the eorporate character of the Liverpool Insurance Company, a 
joint-stock association organized under an English act of parliament, 
the court said: 

"It is also urged that the several acts of parliament we hâve mentioned ex- 
pressly déclare that they shall not be held to constitute the body a corporation. 
But, whatever may be the effect of such a déclaration in the courts of that coun- 
try, it cannot alter the essential nature of a corporation or prevent the courts 
of another jurisdiction from inquiring into its true character, whenever that may 
corne in issue. It appears to hâve been the poliey of the English law to at- 
tach certain conséquences to incorporated bodies, which rendered it désirable 
that such associations as thèse should not beeome technically corporations 
Among thèse, it would seem from the provisions of thèse acts, is the exemption 
from individual liability of the shareholder for the contracts of the corporation. 
Such local poliey can hâve no place hère In determining whether an association, 
whose powers are ascertained and its privilèges conferred by law, is an in- 
corporated body. The question before us is whether an association, such as the 
one we are considering, in attempting to carry on its business in a manner which 
requires eorporate powers under législative sanction, can claim, in a jurisdiction 
foreign to the one which gave those powers, that it is only a partnership of indi- 
viduals. We hâve no hésitation in holding that, as the law of corporations is 
understood in this country, the association is a corporation, and that the law of 
Massachusetts, which only permits it to exercise its eorporate funetion in that 
state on the condition of payaient of a spécifie tax, is no violation of the fédéral 
constitution or of any treaty protected by said constitution." 

Définitions are dangerous. They are most often too narrow, but 
not infrequently too broad. Many définitions of a corporation hâve 
been attempted. Most of them include one or more faculties which in 
this country are clearly not essential, or are included within more gên- 
erai powers already catalogued. Kyd defines a corporation thus: 

"Though many things be incident to a corporation, yet, to form the complète idea 
of a corporation aggregate, it is suffleient to suppose it vested with the three fol- 
io wtng capacities: (1) To hâve perpétuai succession under a spécial dénomina- 
tion, and nnder an artificial form; (2) To take and grant property, to contract 
obligations, and to sue and be sued by its eorporate name in the same manner 
as an individual; (3) To receive grants of privilèges and immunities, and to en- 
joy them in common. Thèse alone are suffleient to the essence of a corporation." 

Judge Nelson, in Thomas v. Dakin, cited above, says: 

"We may, in short, conclude by saying, with the most approved authorities 
at this date, that the essence of a corporation consists in a capacity to hâve per- 
pétuai succession under a spécial name, and in an artificial form; (2) to take and 
grant property, contract obligations, sue and be sued by its eorporate name as an 
individual; and (3) to receive and enjoy, in common, grants of privilèges and 
immunities." 
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Judge Dillon defines it thus: 

"A corporation is a légal Institution, devised to confer, upon the Individuals 
of which it is composed, powers, privilèges, and immunities which they would 
not otherwise possess, the most important of which are continuous légal identity 
and perpétuai or indeflnite succession, under the eorporate name, notwitbstand- 
ing successive changes, by death or otherwise, in the corporators or members of 
the corporation. It conveys, perhaps, as intelligible an idea as can be given by 
a brief définition to say that a corporation is a légal person, with a spécial name, 
and composed of such members, and endowed with such powers, and such only, 
as the law prescribes." 1 Dill. Mun. Corp. (3d Ed.) § 18. 

Angel and Ames, in their work on Corporations, deflne a corpora- 
tion as, "a body created by law, composed of individuals united under 
a common name, the members of which succeed each other, so that 
the body continues the same, notwithstanding the change of the indi- 
viduals who compose it, and is, for certain purposes, considered as a 
natural person." 1 Ang. & A. Corp. §§ 1-30. 

It is not essential to the idea of a corporation that it shall hâve per- 
pétuai existence, for limited corporations are a matter of most common 
occurrence, whether organized under spécial or gênerai laws. Neither 
is it essential that it shall hâve capacity to sue and be sued under its 
eorporate name, for it may be authorized only to sue in the name of one 
of its officers, as was the case under the New York banking law. That 
it shall hâve capacity to sue and be sued under some name standing 
for the collective body is ail that is necessary. Thomas v. Dakin, 22 
Wend. 9; Liverpool Ins. Co. v. Massachusetts, 10 Wall. 566. In the 
last analysis, the only absolutely essential attribute of a corporation 
is the capacity to exist and act within the powers granted, as a lega) 
entity, apart from the individual or individuals who constitute its mem- 
bers. 

Thus, in Green's Brice, Ultra Vires (2d Am. Ed.) §§ 1, 2, it is said 
that "a corporation is a person which exists in contemplation of law 
only, and not physically." Again, the same author, in commenting on 
Kyd's définition, says: 

"But sufficient stress is not laid upon that which is its real characteristic in the 
■eye of the law, viz. its existence separate and distinct from the individual or 
individuals composing it. * * * This is the one important fact. The members 
of a corporation aggregate, and the one individual who is constituted a corpora- 
tion sole, may, from their connection with such, hâve rights and privilèges, and 
be under obligations and duties, over and above those affecting them in their 
private capacity; but they get them by reflection, as it were, from the corpora- 
tion. They individually are not the corporation,— cannot exercise the eorporate 
powers, enforce the eorporate rights, or be responsible for the eorporate acts." 

A forcible illustration of this distinction between the corporation 
and its members is found in the case of Button v. Hoffman, 61 Wis., 
20, 20 N. W. 667. There one who was the sole owner of ail the capital 
stock of a corporation sought to recover eorporate property in an 
action of replevin in his own name. It was held that he was not the 
légal owner of the property and could not maintain the action. 

In the great Dartmouth Collège Case, Chief Justice Marshall gave a 
définition which has been f requently quoted. "A corporation," said he, 
"is an artiflcial being, invisible, intangible, and existing only in con 
iemplation of law. Being a mère créature of law, it possesses only 
ïthose properties which the charter of its création confers upon it, 
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either expressly or as incidental to its very existence." After con- 
sidering those powers usually conferred, ne proceeds: "It is chiefly 
for the purpose of clothïng bodies of men, in succession, with qualities 
and capacifies, that corporations were invented and are in use. By 
thèse means, a perpétuai succession of individuals are capable of acting 
for the promotion of the particular object like one material being." 4 
Wheat. 518-636. And in Bank v. Billings, 4 Pet. 514-562, the same 
great judge sàid: "The great object of an incorporation is to bestow 
the character and properties of individuality on a collective and chan- 
ging body of men." The capacity to be is one thing, and of doing, an- 
other. The latter constitute the franchises, and may be separàted both 
in conception and fact from the former. Thus, in Memphis & L. R. 
Co. v. Railroad Com'rs, 112 U. S. 609-619, 5 Sup. Ct. 299, in consider- 
ing that winch passed under a foreclosure sale under a mortgage of the 
property and franchises of a railroad company, the court, through 
Justice Matthews, said: 

"The franchise of being a corporation need not be implied as hecessary to se- 
cure to the mortgage bondholders, or the purchasers at a foreclosure sale, the 
substantiel rights intended to be secured. They acquire the ownership of the 
railroad, . and the property incident to it, and the franchise of maintaining and 
opéra ting it as such; and the corporate existence is not essential to its use and 
enjoyment AU the franchises necessary and important to the bénéficiai use 
of the railroad could as well be exercised by natural persons. The essential 
properties of corporate existence are quite distinct from the franchises of the 
corporation- The franchise of being a corporation belongs to the corporators, 
while the powers and privilèges, vested in and to ne exercised by the corporate 
body as such, are the franchises of the corporation. The latter has no power to 
dispose of the franchise of its members, which may survive in the mère fact of 
corporate existence, after the corporation has parted with ail its property and ail 
its franchises." 

But thèse associations authorized by the Pennsylvania act of 1874 
possess every attribute deemed essential to the existence of a corpora- 
tion under any authoritative définition of a corporation. They corne 
into being only by the créative power of the sovereign will, as expressed 
in the statute which authorizes their organization. That act consti- 
tûtes at once the authority for their existence and the measure of their 
powers. When organized, they constitute a new artiflcial person, en- 
dowed with the power of suing and being sued, and of acquiring, hold- 
ing, and conveying property in its artiflcial character. Created by 
oompliance with the constating law, they can be dissolved only in the 
way pointed out by that law. Individual liability for corporate debts, 
beyond unpaid subscription to the capital stock, does not exist. Coal 
Co. v. Eogers, 108 Pa. St. 147-150; Stevens v. Bail Club, 142 Pa. St. 
52-61, 21 Atl. 797. The members do not act as individuals, or a» 
partners, but through and in the name of the collective or corporate 
body. Hill v. Stetler, 127 Pa. St. 145-162, 13 Atl. 306, and 17 Atl. 
887. The members are not liable individually for the torts of the 
association, unless they personally participate. Whitney v. Backus, 
149 Pa. St. 29, 24 Atl. 51. In ail thèse respects it would be difflcult 
to distinguish thèse companies from the ordinary business corpora- 
tions authorized under gênerai acts in most, if not ail, of the states of 
the Union. In other respects they are somewhat peculiar, and it is 
thèse peculiar features which distinguish them from the ordinary busi- 
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ness corporations provided for by other Pennsylvania législation, and 
which hâve led to some confusion in deflning their character. Thus, 
the managers alone may create a debt, and no liability in excess of 
f 500 is valid, unless the contract be in writing, and signed by two, at 
least, of the managers. This is a mère limitation upon the usual pow- 
ers of officers and agents to bind the artificial body, and in no way 
affects the corporate character of that body. But the most marked 
peculiarity is f ound in the provisions of the fourth section of the consti- 
tuting act, whereby, in the absence of some other régulation, adopted 
by the members, the assignée of the interest of a member in the capital 
stock, by opération of law or otherwise, does not become a member 
until elected. In default of élection, the association must pay the 
value of the interest as ascertained by agreement, or, in default thereof, 
by an appraiser, provided for in the statute. This dilectus persona- 
rum is a most inviting inducement to the formation of small business 
corporations, where the personnel of the members is a matter of some 
importance, and is the only feature which particularly distinguishes 
thèse associations from ordinary corporations. This power of sélec- 
tion is similar to that belonging to ordinary co-partnerships. A mem- 
ber may sell his interest, but such sale dissolves the partnership. If 
the remaining members assent to the admission of the new member, the 
légal resuit is a new ftrm. Under this provision of the act of 1874, the 
sale of an interest does not operate as a dissolution, but requires that 
the company shall buy the interest unless the transférée is acceptable. 
The principle is not new in partnerships where the partners give a 
préférence to the flrm or its members by contract in event of sale or 
other dévolution of title. 

The case of Carter v. Oil Co. (Pa. Sup.) 38 Atl. 571, has been much 
relied upon by the plaintiff in error as a supposed adjudication by the 
suprême court of Pennsylvania of the noncorporate character of thèse 
companies. That case involved the status of a member who had 
bought the interest of another, and who was denied the status of a 
member in respect of this new interest. The court maintained the 
valîdityof a rule of the association refusing to one acquiring the cap- 
ital stock of another the rights of a member in respect thereto, unless 
he should be elected a member. The contention of the plaintiff was 
that a corporation could not deny to any one acquiring capital stock 
the rights and privilèges of a member in respect thereto. To this the 
court said: 

"We cannot assent to the plaintiff 's ejaim that the défendant Company is a 
corporation, and restricted in the adoption of by-laws, rules, and régulations for 
its government to such as it is within the power ôf the latter to prescribe. It 
may be conceded that the défendant company has some of the qualities of a cor- 
poration, but it is, neyertheless, a partnership association, governed by the stat- 
utes and articles under which it was organized, and the rules and régulations it 
may prescribe in exécution of the power with which the statutes havë invested 
it. We concur in, and heed not add anything to, wnat the learned judge of the 
court below has so well said on this point." 

What the court below had said was this : 

"Whether the partnership association ought to be classified by the prof essor 
of légal science as a species of the genus corporation, or the gehus partnership, 
or whether it should be set apart as a new genus, seems to me unimportaht. If 
a corporation, it is so peculiar in its features that the gênerai law of corporations 



592 86 FEDERAL REPORTER. 

cannot be applled to ît without important modifications. If a partnership, it 
so differs from the common-law type that the gênerai law of partnerships is but 
slightly applicable. Both the law of corporations and the law of partnerships 
are to be resorted to in the absence of statutory régulations, the choice being 
determined by the nature of the feature under considération. In the présent 
case we dérive little assistance from either. The gênerai rule of corporations 
invoked by the plaintiff has been laid down to meet the conditions existing in 
corporations in which the ownership of stock carries with it, ipso facto, mem- 
bership in the corporate body. If there are corporations in which the conditions 
are différent, it is manifest that the rule is inapplicable to the extent of the dif- 
férence. * * * A partnership association differs from the common type of part- 
nerships in that the members vote, and do not act with the powers of partners, 
and in that they are subject to no joint liability. It differs from the common type 
of corporations in that the members hâve a right to admit or refuse membership 
in the company to the transférée of the interest as well as in some other par- 
ticulars." 

The most that can be said of this décision is that the court declined 
to classify thèse companies with ordinary corporations, and contented 
itself by giring it its statutory désignation. 

We hâve already seen by the Pennsylvania cases cited that that court 
had time and again held thèse companies to hâve the very attributes 
which enable us to distinguish a corporation from a mère partnership. 
The fact that thèse companies were not called "corporations" in the act 
of 1874, and that they possessed this dilectus personarum, has led to 
some confusion of terminology in the effort to describe them. In Coal 
Co. v. Rogers, 108 Pa. St. 147-150, where the question was as to wheth- 
er such company was included within a pénal act touching trespasses 
by any person or corporation, the court said: 

"Such an association is not technically a corporation, yet it has many of the 
characteristics of one. It can sue and be sued in its associate name only. The 
longest period of its duration is fixed by the act which provides for its existence. 
Like most corporations, its capital (except In certain cases designated by the act) 
is alone liable for its debts. The making of any division of profits which shall 
at the time diminish or impair the capital of the association is prohibited. * * * 
The act further provides for a dissolution of the association, for winding up its 
business, and for the distribution of its property. It may not be improper to 
call such an association a 'quasi corporation.' If not a corporation, it is a per- 
son. It is either a natural or an artificial person. There is no intermediate 
place for it to occupy, no other name for it to bear. It cannot claim an existence 
which exempts it from ail liabilities imposed on either class of persons. In law, 
the main division of persons is between natural and artificial persons. The lat- 
ter class are corporations." 

In Hill t. Stetler, 127 Pa. St. 145-161, 17 Atl. 887, the court said 
of associations organized under the act, that the act provides for the 
"création of a new artificial person, to be called a joint-stock associa- 
tion, having some of the characteristics of a partnership, and some of 
a corporation." 

In McGeorge v. Manufacturing Co., 141 Pa. St. 575-578, 21 Atl. 671. 
the court said: 

"A short comprehensive name or phrase descriptive of the status, powers, and 
responsibilities of associations like the défendant, does not yet appear to be 
agreed upon. They are called 'partnership associations, limited,' in the statute 
authorizing their formation,— the act of June 2, 1874, p. 271. Mr. Brightly, in 
his Digest, désignâtes them as 'joint-stock companies.' Chief Justice Mercur, 
in the case of Coal Co. v. Rogers, 108 Pa. St. 147, says it may not be improper 
to call such an association a 'quasi corporation'; and Justice Williams, in Hill 
v. Stetler, 127 Pa. St. 161, 17 Atl. 887, calls them 'Joint-stock associations,' 
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having some of the characteristics of a partnership, and some of a corporation." 
"The chief point of différence between them is that, while the corporation cannot 
refuse to permit a transfer on its books of shares of its stock to any purchaser 
thereof, a partnership association, limited, can except according to its rules." 

In Stevens v. Bail Club, 143 Pa. St. 52-61, 21 Atl. 798, the court, in 
speaking of the Bail Club, said: 

"The association was organized under the act of 1874, providing for the création 
of limited partnerships. Such associations were referred to in Coal Co. v. 
Kogers, 108 Pa. St. 147, as quasi corporations. They are certainly artiflcial 
bodies, not natural persons." 

Thèse décisions are not overruled or criticised in Carter v. Oil Co., 
heretofore cited. We do not therefore agrée with counsel for plaintiff 
in error that the suprême court of Pennsylvania has determined that 
such associations are not corporations ; on the contrary, the corporate 
character of the organization is most distinctly recognized, though 
distinguished from the ordinary corporation provided for by other gên- 
erai statutes. "A new artiflcial person," organized under a statute, 
and empowered thereby to contract, hold, and convey property, sue 
and be sued, as such, is a corporation, and can be nothing else. In ad- 
dition to the récognition of thèse associations as corporations of a 
peculiar character by the Pennsylvania court, we may add the pregnant 
circumstance that section 13 of article 16 of the state constitution pro- 
vides as follows: 

"The term 'corporations,' as used in this article, shall be construed to include 
ail joint-stock companies or associations having any of the powers or privilèges 
of corporations not possessed by individuals or partnerships." 

Article 16 is devoted to the subject of private corporations and their 
régulation. 

But does the existence of the dilectus personarum take from the 
body possessing it the character of a corporation, if it possesses 
those attributes which, by gênerai consent, distinguish a corpora- 
tion from a mère voluntary association? The gênerai and well- 
settled rule is that, in the absence of statutory authority, a corpo- 
ration may not make the transfer of shares dépendent upon the dis- 
crétion of the corporation, its offlcers or agents. They may by 
reasonable rule regulate such transfer, but they cannot prohibit. 
Mor. Priv. Corp. §§ 164, 165. But that this power may be con- 
ferred by the charter is equally well settled. Id., and authorities 
cited; Lowell, Stocks, § 31. This privilège of the dilectus person- 
arum, while unusual in corporations for profit, is a very common 
provision in the charters of companies not for profits, such as clubs, 
boards of trade, fraternal societies, educational and charitable as- 
sociations. Joint-stock companies hâve no invariable character. 
Sometimes they are incorporated, and sometimes they are not. The 
test is the attributes conferred by the statute under which they are 
organized. Mor. Priv. Corp. § 6. Certain express companies, wide- 
ly known in this county as joint-stock companies, hâve been held 
not to be corporations, within the meaning of local taxing laws. 

The case of People v. Coleman, 133 N. Y. 279, 31 N. E. 96, is 
interesting as showing the history and législative origin of cer- 
tain of thèse companies. The case only involved the question as 
86 F.— 38 
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to whether there was a législative or practical distinction between 
joint-stock associations and corporations organized uhder the law 
of New York, 1 and whether the capital of a joint-stock Company 
was taxable under a New York statute, taxing the capital stock 
of corporations. The court refers tb People v. Wemple, 117 N. Y. 
136, 22 N. E. 1046, and says that case "shows very forcibly how 
almost the full measure of corporate attributes has, by législative 
enactment, been bestowed upon joint-stock associations until the 
différence, if tîiere ie one, is obscure, elùsive, and difficult to see and 
descrile." (The italics are ours.) 

In erideavoring to discover whether any différence remained, the 
New York court, speaking through Finch, J., said : 

"But I think there was an original and inhérent différence Between the cor- 
porate and joint-stock companies krïôwn to our law which législation has some- 
what obscured, but has not destroyed, and that différence is thê;one pointed out 
by the learned counsel for the respondent, and which inipresses me as logical 
and well supported by authority. It is that the création çf the corporation 
merges in the artiflcial body, and drowns in it the individual rights and liabili- 
ties of the members, while the organization of a joint-stock company leaves the 
individual rights and liabilities unimpaired and in full force. The idea was ex- 
pressed in Supervisors of Niagara v. People, 7 Bill, 512, and in Gifford v. Liv- 
ingston, 2 Denio, 380, by the statèment that the corporators lost their individu- 
ality, and merged their individual characters Into one artiflcial existence; and 
upon thèse authorities a corporation is defined on behalf of the respondents to 
be 'an artiflcial person, created by the sovereign froin natural persons, and in 
which artiflcial person the natural persons of.whiçh it is comppsed become merged 
ând nonexistent' I am conscious that légal définitions invite, and provoke criti- 
cism, becausè the instances are rare in which thëy prove to be pérfectly accurate; 
and yet this one offered to us may be acceptëd if it successfully bears some suf- 
flcient test. In putting it on triaj, we inay take the nature of thç individual lia- 
bility of the corporators on the one hand, and of the associâtes on the other, 
for the debts contracted by their respective organizations, as a sufflcient test of 
the différence between them, and contrast their nature and character. It is 
an essential and inhérent characteristic of a corporation that! it alone is primarily 
liabje for its debts, because it ajone, çontracts them, exqept as that natural and 
necessary conséquence of }ts création ; is modifted in the. act of. its création by 
some expliclt comipand of the sttttiitë ' which eîther imposes air 'express liability 
upon the • corporators in the nature' of à penalty, or affirmativély retains and 
préserves what would hâve been the commôn-law liability of the members from 
the destruction involved in the corporate création. In other wprds, the individual 
liabîlity of the members, as it would hâve , existed at cômmpn. law, is lost by 
their création Intd a corporation, and 'exists thereafter only by force of the stat- 
ute, upon some new and modifying conditions, ' to some partial or changea es- 
tent, and. se far preventing, by the intervention of an express oommand, the total 
destruction pf individual liabilities. whieh otberwise would flowfrpm the inhérent 
effect of the corporate création, * .*' * Exactïy the" opposite is true.of joint 
s'todk, companies'. ' Their formation destroys no part or portion of their cpmmon- 
la'w liability for the debts cbiatrkcted. Permission to sue their président or treas- 
urer is only aconvenient: mode of enforcingthat liability, but in ?no^ manner cré- 
âtes;, or sayes.j^.' *. !* ■* SVe may thu» , see uppn what : the législative in'tent 
to ; preserve. thejn as sépara te,. a,nd distinct is ; founded, and, what .distinguishing 
châracteristics r,ëmaih. Tnè J formation 'of the oriè' involves, the merging and de : 
strnctîon of thé' commoti-làw'llablltty of the members for the debts, and rêquires 
thè substitution of- a new opretention of the old liability by an affirmative enaet- 
mentj which avoids the ; inhérent effect of the corporate: création. In the other 
the common-Iaw liability -r^mfiins unçhanged ' and unimpaired, and needing nb 
statutory* intervention tp' préservé,' or', rèstore it. The debt of, the corporation is 
its débt, and not that of its members. The 'debt of the joint-stock cpmpany is 
the debt of' the '-associâtes, .hôwèver euforeed^ The création' of s thé>; corporation 
ajergee and drowttis |Uie iiAhiMty |of..its corporators, The création of ithe stock 
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company leaves unharmed and uncbanged the liability of the associâtes. The- 
one dérives its existence from the contraet of individuals; the other from the 
sovereignty of the state. The two are alike, but not the same. More or less, 
they crowd upon and overlap each other, but without losing their identity; and 
so, while we cannot say that the joint-stock company is a corporation, we can 
say, as we did say in Van Aerman v. Bleistein, 102 N. Y. 360, 7 N. E. 537, that 
a joint-stock company is a partnership, with some of the powers of a corporation. 
Beyond that we do not think it is our duty to go." 

If the nonliability of the members for the collection of debts be 
in fact a test of a corporation, then thèse Pennsylvania companies 
are clearly corporations under this authority. But we cannot be 
supposed to concède this. In Liverpool Ins. Co. v. Massachusetts, 
10 Wall. 566-575, the fact of the liability for company debts of the 
members of the Liverpool Insurance Company was held to be no 
sufflcient test of the corporate character of that joint-stock asso- 
ciation. Justice Miller, as to this, said: 

"To this view it is objected that the association is nothing but a partnership, 
because its members are liable individually for the debts of the company. But, 
however the law on this subject rnay be in England, it is quite certain that the 
principle of Personal liability of the shareholders attaches to a very large pro- 
portion of the corporations of this country, and it is a principle which bas warm 
advocates for its universal application when the organization is for pecuniary 
gain." 

The Massachusetts court is cited as holding that thèse Penn- 
sylvania associations are not corporations, and could not, therefore, 
be sued in Massachusetts as such. Edwards v. Gasoline Works, 
168 Mass. 564, 47 N. E. 502. The case does so hold. But the dé- 
cision is expressly rested upon the earlier Massachusetts cases hold- 
ing that joint-stock companies organized under the law of that 
state were mère partnerships. Tappan v. Bailey, 4 Metc. (Mass.) 
529; Tyrrell v. Washburn, 6 Allen, 466. "If," says Lathrop, J., 
delivering the opinion of the court, "the question were an open 
one in this commonwealth, it might well be held that such an 
association could be considered to hâve so many of the charac- 
teristics of a corporation that it might be treated as one." The 
court in that case express their unwillingness to adopt the views 
of the suprême court of the United States in Liverpool Ins. Co. v. 
Massachusetts, 10 Wall. 566, and say that their own décision, re- 
ported in Oliver v. Insurance Co., 100 Mass. 531, and affirmée! in 
that opinion, was rested upon the ground stated by Justice Brad- 
ley in his dissenting opinion. We hâve neither the disposition nor 
the freedom of the Massachusetts court in respect to the opinion 
of the suprême court in Liverpool Ins. Co. v. Massachusetts. The 
Youngstown Coke Company présents many more of the character- 
istic features of a corporation than did the Liverpool Insurance 
Company, and that case is an authority most strongly supporting 
our conclusion that it is a corporation. The same conclusion was 
reached in regard to another one of thèse Pennsylvania associa- 
tions by Judge Lacombe, in Bushnell v. Park Bros. & Co., 46 Fed. 
209. That case was subsequently afflrmed by the court of ap- 
peals, in 9 C. C. A. 138, 60 Fed. 583, though this question seems to 
hâve been abandoned by the plaintiff in error, against whose pro- 
test the case had been rëmoved from' the state court. Our conclu- 
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sion, therefore, is that the Youngstown Coke Company is a cor- 
poration and a citizen of Pennsylvania, within the meaning of the 
jurisdictional requirement in respect to diversity of citizenship. 

The invalidity of the contract which plaintiffs in error undertook 
to set up as an agreement under which the coke sued for had been 
received and used was res judicata. The record of the suit be- 
tween the same parties from the circuit court of the United States 
for the Western district of Pennsylvania involved the invalidity of 
that very contract. It was in that suit decided that a contract not 
signed by two managers of such partnership association, and which 
involved a contract exceeding $500 in value, was not enforceable 
in law or equity, and that ail persons dealing with companies or- 
ganized under the Pennsylvania act of 1874 were bound to take 
notice of this limitation upon their powers. That suit was one 
in equity, begun by the plaintiff in error for the purpose of com- 
pelling a spécifie performance of that agreement, or having same 
so executed by two managers as that it might be enforceable at 
law. The bill averred that the contract had been signed and de- 
livered by one manager, who was the gênerai manager of the 
Youngstown Coke Company, and its treasurer, ànd that he had 
been duly authorized to make such contracts for the future deliv- 
ery of coke. It also chargea that the said company took the po- 
sition that it was not bound by the contract in question, and was 
threatening to discontinue performance. The greater part of the 
évidence offered and excluded by the court below was évidence 
which had been heard on the trial of the former suit. There was no 
error in the ruling of the court that the validity of that contract 
could not be again litigated, and in excluding évidence which could 
not reasonably hâve any other effect. The opinion of Judge At- 
chison, who decided the former case, is reported in 39 Fed. 353. 

But it is said that, if the contract was invalid, no recovery could 
be had by reason of any coke delivered thereunder. The contract 
was neither malum in se nor in any wise affected by public policy. 
It was simply an agreement not executed as required by the char- 
ter of the Pennsylvania Company. This action was not upon the 
contract, but in disafflrmance of it, and for the value of the coke 
actually received as for a conversion. The averment is that this 
was an invalid agreement, — a contract not binding upon either 
party. That, under color of this invalid and unenforceable agree- 
ment, the plaintiff had delivered and the défendant received the 
coke in quantity and at the time shown in the exhibit to the péti- 
tion. The suit was upon a quantum meruit. It was not a suit 
upon or in affirmance of the agreement, but for a conversion, and 
in disafflrmance of a contract which bound neither party. To the 
extent that one party had received, retained, and used the prop- 
erty of the other, it is équitable and just that there should be com- 
pensation. The contract, not having been immoral or contrary to 
public policy, may be disafflrmed, and suit brought for the value of 
benefits which the other has received and retained thereunder. 
This is well settled. Parkersburg v. Brown, 106 U. S. 487-503, 1 
Sup. Ct. 442; Pennsylvania Ry. Co. v. Keokuk & H. Bridge Co., 131 U. 
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S. 371-389, 9 Sup. Ct. 770; Day v. Buggy Co., 57 Mich. 146, 23 N. 
W. 628; Mor. Priv. Corp. §§ 714, 715. There being no error, the 
judgment must be affirmed. 



SUTHERLAND-INNES CO., Limited, v. VILLAGE OF EVART. 
(Circuit Court of Appeals, Sixtb. Circuit. April 5, 1898.) 

No. 552. 

1. Taxation— Pcrposes. 

In the absence of spécial enabling provisions in the constitution of a State, 
taxation is permissible only for public purposes. 

2. Municipal Corporation— Obligations— Means of Payment. 

Where there is no spécial fund for payaient of a municipal obligation, a 
resort to taxation is implied; hence the power of a municipal corporation to 
contract is limited by the purposes for whlch taxes may be levied. 
8. Samb— Assistance of Private Business. 

A contract by a municipal corporation to encourage the establishment and 
opération within its limita of a private manufacturing establishment is not 
for a public purpose, and is therefore beyond the power of such municipality; 
and législation authorizing such contracta is void, in the absence of express 
constitutional authority. 
4. State Statutes — Construction and Validitt — Fédéral Courts. 

It is the duty of the fédéral courts to accept the décisions of the hignest 
courts of a state upon the construction of a state statute and its conformity 
to the state constitution, when rights acquired upon the faith of the statute 
or earlier décisions are not involved. 

In Error to the Circuit Court of the United States for the Western 
District of Michigan. 

This is an action at law against défendant in error, a municipal corporation, 
created under the laws of Michigan, to recover damages for the breach of a 
contract in failing and refusing to maintain a fire hydrant, as required by the 
contract sued on. The contract was between défendant in error and C. E. 
Fenton, and subsequently assigned by Fenton to plaintiff in error, said Fenton 
having sold to plaintiff in error the mill property, for the benefit of which the 
contract was executed. It is agreed that the contract is correctly set out in the 
déclaration, as follows: "Whereas, Clarence E. Fenton, of Linwood, Bay county, 
Michigan, is the owner of a mill and the necessary machinery for the manufac- 
ture of staves and heading for slack barrels, which he proposes to move to 
Evart, Osceola county, Michigan, on the Main Muskegon river, and to erect, 
equip, and operate said mill in the village of Evart, aforesaid, and to employ 
what would be equal to flfteen men ten months in the year for the term of flve 
years, and to produce tiinber for the purpose of manufacture in said mill; and 
whereas, the village of Evart, Osceola, Michigan, being desirous of obtaining 
the location within its boundaries of a stave and heading mill, for the pur- 
pose of giving employment in part to the citizens and creating a market for the 
sale of timber for the ihhabitants of the surrounding county, thereby putting 
money in circulation by the employment of the labor and purchase of timber, and 
thus adding to the purchasing power of its and the surrounding country's inhabit- 
ants, thereby increasing the gênerai prosperity of the village and its citizens: 
Now, therefore, it is agreed between the village of Evart, Osceola county, Michi- 
gan, of the first part, and Clarence E. Fenton, of Linwood, Bay county, Michigan, 
of the second part, as follows: The first agrées that it will place and main- 
tain a fire hydrant within a reasonable distance of a mill building hereafter to 
be built, and furnish water for the fire protection free during the term of the 
opération of said mill, and will also give to the aid of said second party to in 
part reimburse him for the cost of tearing down and removal from Linwood, 
Mich., to Evart, Mich., and rebuilding and putting up the aforesaid stave and 
heading mill, and the machinery necessary to successfully operate the same, 
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the sum of severiteen hundred dollars, the same to be paid as follc-ws: Seven- 
hundred dollars when the mill plant Is completed and in opération, and one 
thousand dollars to be paid in a village order to be delivered to second party 
when said mill plant is completed and in opération, said order to be made pay- 
able on or before August 15, 1S93. Said second party, in considération of the 
above agreements, agrées that he will remove said mill and machinery to the 
village of Evart within ninety days from this date, and locate and put said 
mill in opération during the présent year, and will manage same so as to give 
employment to what would equal fifteen men ten montas In the year for flve 
years from the date of putting in opération of said mill, and further agrées by 
himself , hls heirs or assigns, to maintain, keep in repair, and operate such stave 
and heading mill for the manufacture of staves and heading for slack barrels r 
and cootaining ail the machinery necessary to suceessf ully manufacture the 
same, and will not remove from Evart, or cause the same to be done, said mill 
during the terra of flve years; and it is hereby expressly agreed and under- 
stood that, In case of default In [any] of the agreements to be performed by 
the second party, the flrst party shall be entitled to receive from the second party 
or his heirs, in an action for moheys had and recel ved, a sum for the unearned 
time remaining after the violation of this agreement, in proportion as seven- 
teen hundred dollars is to flve years; and that the money advanced by the said 
village of Evart shall constituée à lien In proportion to the unearned time as 
against the removal of the said mill from the said village of Evart for the 
period of time as herein specified; and that the mill is unincumbered." It is 
averred that Fenton and plaintlff in error, to Whom the contract was assigned, 
hâve duly performed the contract on their part. The défendant in error paid the 
$1,700 bonus, and continued for a time to maintain the hydrant as stipulated, 
but finally ceàsed and failed to do so. The mill, machinery, and contents were 
afterwards destroyed by flre. It is alleged that the flre was promptly dis- 
covered, and coold hâve beeh extinguished except for the défendant' s failure 
to furnish fire protection by maintaining the hydrant. In conséquence of this 
violation of the contract, $19,000 is claimed as damages for the loss. The déc- 
laration was demurred to upon the grounds, among others, that the contract 
sued on was void, because not authorized by the charter of the village of Evart 
or by the laws of Michigan, and was without considération. The court sustained 
the demurrer, holding that the contract was, ultra vires and without considéra- 
tion. Final judgment was accordingly entered dismissing the suit, and, to re- 
view that judgment, this wrlt of error is brought. 

S. E. Engle, for plaintitt in error. 
C. H. Rose, for défendant in error. 

Before TAFT and LUKTON, Circuit Judges, and CLARK, District 
Judge. 

CLARK, District Judge, after stating the case, delivered the opinion 
of the court 

Two questions arise on this record: First, whether or not, under 
the charter of the appellee or the gênerai provisions of the Michigan 
statutes in relation to corporations of this class, the appellee was 
invested with power to maké the contract hère in question ; and, sec- 
ond, whether or not this charter and the gênerai statutes upon the 
subject construed as conferring power to make this contract would bè 
valid under the constitution of Michigan. 

We prefer to deal flrst with the question whether or not a charter 
or statute conferring upon the village of Evart power to make a con- 
tract like that how in question would be valid under the constitution 
of Michigan, for it dépends upon. the proper disposition of that ques- 
tion whether the case will require any inquiry into the question wheth- 
er, upon a proper construction of the charter or laws of Michigan, 
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the power to make this contract is conferred. It is to be observed 
in the outset that, as this action is one upon a spécifie contract to re- 
cover damages for breach of that contract, we are not concerned with 
the considération of any question relatin g to the governmental or 
public duty of the appéliee in regard to fire protection, nor with any 
question of négligence in respect of such duty. Admittedly, the only 
considération which supports this contract, and the onïy purpose for 
which it was made, was the establishment and opération for the period 
named of the stave and heading mîll, and the indirect âdvantages to 
resuit to the inhabitants of the village thereby. Uhless that con- 
tract as made was valid, no obligation was incurred by the village of 
Evart, and no suit upon the contract could be maintained. It is un- 
doubtedly true, as a gênerai proposition, that, where the construction 
or validity of a state statute does not involve rights acquired upon 
the faith qt the statute or earlier décisions, it is the duty of fédéral 
courts to accept the décisions of the highest courts of the state in re- 
gard to the construction of state statutes and the conformity of such 
laws to the constitution of the state, those courts being the appropriate 
tribunals for the détermination of such questions. Sanford v. Poe, 
37 U. S. App. 378, 16 C. C. A. 305, and 69 Fed. 546; Louisville Trust 
Co. v. City of Cincinnati, 47 U. S. App. 46, 22 C. C. A. 534, and 76 
Fed. 296; Forsyth v. City of Hammond, 166 U. S. 506, 17 Sup. Ct. 665; 
Telegraph Co. v. Poe, 64 Fed. 9 ; Long Island Water-Supply Co. v. City 
of Brooklyn, 166 U. S. 685, 17 'Sup. Ct. 718; Merchants' & Manufac- 
turera' Nat. Bank v. Pennsylvania, 167 U. S. 461, 17 Sup. Ct. 829. 
There is nothing in this case to bring it within any of the recognized 
exceptions to the rule. If, then, the décisions of the highest court 
of the state of Michigan furnish a rule by which to dispose of the ques- 
tion hère raised, the décisions of that court are controlling. 

As counsel in the case differ as to the proper conclusion to be drawn 
fromthe décisions of the suprême court of Michigan in their application 
to thé 'case at bar, it will matérially aid in understanding and applying 
tho'se décisions to examine and restate the generally establîshed doc- 
trine upon the -sùbjeçt,.;" ' In the absence of spécial ënabling provisions 
in the constitution of a ustate, the levy of a tax or the appropriation 
of revenue derived frorii taxation is permissible only for a public pur- 
rjôsé or object, and législative power is limited accordingly. And in 
the ordinary case of municipal obligation, in whatever form incurred, 
in the absence of a fund specially proyided otherwise, a resort to tax- 
ation to satisfy such obligation is imnlied. It is upon this principle, 
théréfbre, that the power' to contract on behalf of such corporation must 
be lïmited by the, objects, and purposes for which taxes may be laid 
and appropriated when collected. That this must be true in a gênerai 
sensé cannot admit of question, for otherwise the anomalous resuit 
would, in effect, be to rècognize the power to incur the obligation while 
denying the only power by which the ; obligation could be satisfied.; ; 

In Tied. Mun. Corp.g 254, it.issaid: : 

"The levy.of a tax is only permissible, : except under tyrannical government, 
when it is made for a public purpose, and it is ptoportioned uniformly, amortg 
the subjëcts of taxation. 'When thé tax is imposëd for sotte private or lndi- 
vidual bènefit,, or it is not ! uniformly irnp'osed upon thosë who ought to bear it, 
it is perféefly propéri' nay it ïs the duty of the' courts;' to interfère and prohibit 
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what may be justly called an 'extortion.' * * * But, lf the purpose be truly 
private,— If the tax in effect takes the property of one man, and gives it to an- 
other,— it is illégal, and it is the duty of the courts to enjoin ita collection. For 
example, it has been held unlawful to levy taxes in aid of manufacturlng and 
other private industrial enterprises, for the relief of farmers whose crops hâve 
been destroyed, to supply them with seeds and provisions, or for making loans to 
persons whose homes hâve been destroyed by fire. It has also been held illégal 
to pay a subscription to a private corporation which Is to be devoted to a private 
purpose." 

And in section 188 the principle is thus stated: 

"The policy of our laws is against any species of paternalism by which the 
state, or any of its componerit parts, shall become a partner in any private in- 
dustry, however important or bénéficiai that business may be; and bonds issued 
for such purposes are ipso facto void, and neither the payment of interest nor 
the acts of the city officiais operate, by way of estoppel, to render the corpora- 
tion liable on such obligations." 

In the leading case of JJoan Ass'n v. Topeka, 20 Wall. 655, the action 
in the court below was upon coupons for interest attached to bonds of 
the city of Topeka, issued, as appeared upon their face, pursuant to an 
act of the législature of Kansas, to a manufacturing corporation, to aid 
it in establishing shops in the city of Topeka for the manufacture of 
iron bridges; and thèse bonds were held void even in the hands of a 
purchaser in good faith and for value. The single question considered 
and determiried by the court was the authority of the législature of the 
state of Kansas to enact that part of the statute which authorized the 
bonds. Mr. Justice Miller, delivering the judgment of the court, said: 

"If thèse municipal corporations, which are in fact subdivisions of the state, 
and which for many reasons are vested with quasi législative powers, hâve a 
fund or other property out of which they can pay the debts which tliey contract, 
without resort to taxation, it may be within the power of the législature of the 
state to authorize them to use it in aid of projects strictly private or Personal, 
but which would, in a secondary manner, contribute to the public good; or where 
there ls property or money vested in a corporation of the kind for a particular 
use, as public worship or charity, the législature may pass laws authorizing 
them to make contracts in référence to this property, and incur debts payable 
from that source. But such instances are few and exceptional, and the proposi- 
tion is a very broad one that debts contracted by municipal corporations must 
be paid, if paid at ail, out of taxes which they may lawfully levy, and that al) 
contracts creating debts to be paid in future, not limited to payment from some 
other source, lmply an obligation to pay by taxation. It follows that in this elass 
of cases the right to contract must be limited by the right to tax, and if, in the 
given case, no tax can lawfully be levied to pay the debt, the contract itself is 
void for want of authority to make it. If this were not so, thèse corporations 
could make valid promises, which they hâve no means of f ulfilling, and on 
which even the législature that created them can confer no such power. The 
validity of a contract which can only be fulfllled by a resort to taxation dépends 
on the power to levy the tax for that purpose. It is therefore to be inferred 
that, when the législature of the state authorizes a county or city to contract a 
debt by bond, lt intends to authorize it to levy such taxes as are necessary to 
pay the debt, unless there is in the act itself, or in some gênerai statute, a limi- 
tation upon the power of taxation which repels such an inference." 

The court, after pointing out that municipal loans or aid voted to 
railroads by counties and towns had been the subject of contest and 
discussion in almost every state in the union, further observed : 

"We hâve referred to this history of the contest over aid to railroads by taxa- 
tion, to show that the strongest advocates for the validity of thèse laws never 
placed it on the ground of the unlimited power in the state législature to tax 



S0THEKLAND-INNES CO. V. VILLAGE OF EVART. 601 

the people, but conceded that where the purpose for which the tax was to be 
Issued eould no longer be justly claimed to bave this public character, but was 
purely in aid of private or personal objecta, the law authorizing it was beyond 
the législative power, and was an unauthorized invasion of private right." 

And in respect to what may be regarded as a public object, for which 
liability may be incurred by contract to be satisfied by taxation, the 
court used this language: 

"We bave established, we tbink, beyond cavil, that there can be no lawful tax 
which ls not laid for a public purpose. It may not be easy to draw the line in 
ail cases so as to décide what is a public purpose in this sensé and what is not. 
* * * But in the case before us, in which the towns are authorized to con- 
tribute aid by way of taxation to any class of manufactures, there is no difficulty 
in holding that this is not snch a public purpose as we bave been considering. 
If it be said that a benefit results to the local public of a town by establishing 
manufactures, the same may be said of any other business or pursuit which 
employs capital or labor. The merchant, the mechanic, the innkeeper, the bank- 
er, the builder, the steamboat owner, are equally promoters of the public good, 
and equally deserving the aid of the citizens by rorced contributions. No line 
can be drawn in favor of the manufacturer which would not open the coffers of 
the public treasury to the importunities of two-thirds of the business men of the 
city or town." 

This case has been repeatedly followed, and its doctrine reaffirmed 
in subséquent décisions of the suprême court of the United States, and 
in the courts of highest authority in the states. It is to be noted that 
the décision in this case did not proceed upon the ground that there 
was any spécifie restriction in the constitution of Kansas in the way 
of the législative act under which the bonds were issued. The judg- 
ment rested upon the broad ground that under a gênerai grant of légis- 
lative power, and in the absence of spécifie provision in the constitu- 
tion, the législature was without power to authorize the issue of bonds 
to be satisfied by taxation, except for a strictly public purpose, and that 
the object for which the bonds in question were issued was not a 
public use, and that such was the view is made manif est in the dissent- 
ing opinion of Mr. Justice Clifford. It was in référence to this broader 
proposition that the court said, in effect, that there are limitations of 
power on ail branches of government, state and national, ârising out 
of the very nature of free governments, and that among such limita- 
tions of power was the one in respect to the right of taxation; that 
it could only be used in aid of a public purpose for which governments 
are established. 

In City of Parkersburg v. Brown, 106 IL S. 487, 1 Sup. Ct. 442, the 
question raised was in regard to the validity of bonds issued under au- 
thority of an act of the législature of West Virginia, for the purpose of 
lending the same to persons engaged in manuf acturing, and it was again 
held that the bonds were invalid. Among various défenses set up in 
the answer by the city to the bill, it was insisted that it was in excess 
of the constitutional power of the législature of the state to authorize 
taxation for the purpose of paying the bonds, unless that power was 
clearly conferred on it by the constitution of the state, and that no 
such power was conferred by the constitution of that state. This view 
was sustained upon the authority of Loan Ass'n v. Topeka, and the 
doctrine of that case, in its broadest statement, reaffirmed. 

See, also, City of Ottawa v. Carey, 108 IL S. 110, 2 Sup. Ct. 361, 
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in Which, àlthough thé question on wlïich the cas^ turned Was whethèfr 
authority tQ issue the bonds had been.granteAby.the législature, the 
gênerai reasoning pf the opinion is applicable. '>■. .,'.'•'•. •,"., 

In Cole v. City of La Grange, 113 U. £. 1, 5 Sud. Ct. 416, bonds had 
been issued under authority'of an act of thé législature of Missouri, 
authorizing the city to issue its bonds by way oï donation to a private 
manufacturing corporation, and the action was to recover the amount 
of coupons for interest for a stated time. The issue of the bonds was 
regular, and in exact accordance with the requirements of the statute, 
and the only question in the case was the validity of the act. The 
grant of législative power in the constitution of Missouri was in the 
usiial gênerai terms by which that power is deflned, there being no 
enabling or spécial provision under which the législature could hâve 
acted. Mr. Justice Gray, speaking for the court, said: 

"The gênerai grant of législative power in the constitution of a state does not 
enable the législature, in the exercise, either of the right of eminent domain, 
or ôf the right of taxation, to take private property, without the owner's con- 
sent, for any but a public object. Nor can the législature authorize counties, 
cities, or towns to contract, for private objects, debts which must be paid by 
taxes. It cannot, therefore, authorize them to issue bonds. to assist merchants 
or manufactûrers, whether natural persons or corporations, in their private 
business. Thèse limits of the législative power are now too firjnly established 
by judicial décisions to require extended argument upon the subject. In Loan 
Ass'n v. Topeka, 20 Wall. 655, bonds ôf a city, issued, as appeared on their face, 
pursuant to an act of the législature of Kansas, to a manufacturirig corporation, 
to aid it in éstabllshing shops in the city for thé manufacture of iron bridges, were 
held by this court to be void, evèn to the hands of a purchaser in good faith and for 
value. A likç décision was made-ln, City of Parkersburg v. Brown, 106 U. S. 487, 
1 Sup. Ct. 442. The décisions In the courts of the states are to thé same effect. 
Allen v. Inhâbîtants of Jay> 6© ; Më. 124; 'Loweil v. City of Boston, 111 Mass. 
454; Weismer v. Village of Eyougïas, 64N. Y. 91; In re Application of Eurêka 
Basin Warehouse & Mfg. Co., 96 N. Y, 42; :Bissell v. City of Kankakee, 64 I1L 
249; English v, ; JPeople, 96 I1L SG6; Kailroad Go. v. Smith, 23 Kan. 745." 

This is an instructive case. 
1 In Scôtland County Court v, U. S., 140 U. S. 41, Il Sup. Ct. 697, the 
court held that when, at the timë of issue of bonds, there existed a 
power of taxation sufflçient to pay the bonds and interest, such power 
enteréd intô and formed a part of the contract, and could not be taken 
away by subséquent législation. The relation between the power to 
tàx and the power tb contract was referréd to by the court in this lan- 
guage,, being taken from the opinion of the court in Rails County Court 
v. U. S., 165 Û. & 733: 

"The power to tax is neeessarily an Ingrédient of such a power to contract; as, 
ordinarily, political bodies çan pnly meet their pecuniary obligations through the 
instrumehtdlity of taxation." 

See, also, U. S. v. City of New Orléans, 98 U. S. 381. 

The house of représentatives of Massachusetts (Opinion of Justices, 
155 Mass. 601, 30 N. E. 1142) submitted to the justices of the suprême 
judicial court of that state the question whether power might be con- 
ferred on cities and towns to buy and sell coal and wood for fuel to 
the inhabitants of the cities and towns. The justices, first stating 
that the proper answer depended on the question whether such a busi- 
ness could be regarded as a public object, said: 
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"This inquiry underlies ail the questions on which our opinion is requîred. _ If 
-such a business is to be carried on, it must be with money raised by taxation. 
It is settled that the législature can authorize a city or town to tax its inhabitants 
only for public purposes. This is not only the law of this commonwealtb, but of 
the states generally and of the United States. The f ollowing are some of the 
•décisions or opinions on the subject: Lowell v. City of Boston, 111 Mass. 454; 
Mead v. Inhabitants of Acton, 139 Mass. 341, 1 N. B. 413; Opinion of Justices, 
150 Mass. 592, 24 N. E. 1084; Kingman v. City of Brockton, 153 Mass. 255, 
3& N. E. 998; Loan Ass'n v. Topeka, 20 Wall. 655; City of Ottawa v. Carey, 
108 U. S. 110, 2 Sup. Ct. 361; Cole v. City of La Grange, 113 V. S. 1, 5 Sup. Ct. 
416; Allen v. Inhabitants of Jay, 60 Me. 124; Opinion of Justices, 58 Me. 590; 
Attorney General v. City of Eau Claire, 37 Wis. 400; State v. City of Eau 
Claire, 40 Wis. 533; State v. Osawkee Tp., 14 Kan. 418; Mather v. City of 
Ottawa, 114 111. 659, 3 N. E. 216." 

A railroad corporation obtains its franchises largely because of its 
public importance, and is consequently often called a "quasi public cor- 
poration." It is the one great method of modem travel, of carrying 
on commerce, of communication by mail, and the chief means of mov- 
ing crops and other products, and essential to the successful opération 
of ail industrial establishments. On thèse and other grounds which 
might be enumerated, a railroad may be and has been held so far a pub- 
lic object as to justify municipal aid. But thèse reasons can obviously 
hâve no application to a private mill like the one now in question, and 
no justification, upon principle or authority, can be f ound for municipal 
aid by contract to such an enterprise. When the législature has au- 
thorized the issue of bonds by a municipal corporation or other con- 
tract obligation, for an object which must be considered private as dis- 
tinguished from public in the légal sensé, it is not suffleient to uphold 
such législation as valid that no restrictive provision in that regard 
is found in the constitution. The authority to enact such législation 
must affirmatively appear. This must be accepted as the resuit of 
thèse and other cases that might be referred to. As is well known, 
there has been much discussion and some conflict in the décisions 
over the question whether a municipal corporation, under législative 
authority, may aid, by taxation, the construction of a railroad. In 
ail such cases the décision has been made to turn upon whether such 
a purpose was publia The législation in such cases authorizing such 
aid was held valid or invalid, as the courts concluded that the object 
was a public or a private one. A great prépondérance of authority 
is in favor of the proposition that such an object is public. The déci- 
sions of the suprême court of Michigan, however, clearly establish 
the doctrine for that state that the construction and opération of a rail- 
road is not a public purpose, in aid of which a municipal corporation 
may be authorized to pledge its crédit or issue bonds. People v. Town- 
ship Board of Salem, 20 Mich. 452 ; People v. State Treasurer, 23 Mich. 
499; Thomas v. City of Port Huron, 27 Mich. 320. The provisions of 
the constitution of Michigan, so far as they affect this question, will be 
found sufflciently referred to in thèse cases, and need not be recited 
now. 

In People v. Township Board of Salem, 20 Mich. 452, the judges deliv- 
ered separate opinions. Cooley, J., said: 

"But, if the législature should pass an act providing that the township of Sa- 
lem should give or loan a certain percentage of its taxable property to any mer- 
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chant who will undertake to erect a store within the township, and liold himself 
ready at ail times to sell goods therein to the people of the township on terms 
as favorable as those he would exact from others, he would be a bold man who 
should undertake to défend such législation on constitutional principles. Yet 
the case would possess ail the éléments of public interest which are to be found 
In the case before us. The public convenience would be subserved, and there 
would be a like tendency to increase local values. The différence In the cases 
would be in degree, and not In kind; and it would be easy to suggest enterprises 
as to which the comparison, even in degree, would not be to the advantage of the 
rallroad. And when we hâve once determined that a municipal government 
can tax its citizens to make a donation to a rallroad company, because of the 
incidental benefits expected from lts opération, we do not go a single step further 
when we hold that it may use the public funds to erect a cotton or woolen factory, 
or a building suited to the manulacture of tobacco, and présent it on grounds 
of public beneflt, to any persoii who will occupy it," 

In regard to the power of taxation, Chief Justice Campbell said: 

"It cannot be claimed that there is no limit to the power of taxation, which can 
prevent the imposition of taxes for ail purposes which the législature may choose. 
There are purposes the illegality of which would be so manifest that, although 
not mentioned in any constitution, no one could hesitate to say the burden was not 
validly Imposed to further them. The purposes for which taxes are imposed 
must be public purposes, and, however close some things may be to the dividing 
llne, yet, whenever any subject lies clearly on one side or the other, the courts 
must sustain or reject the tax aecordingly, whether the purpose be laudable or 
not." 

The gênerai doctrine announced was that the exercise by a municipal 
corporation of the power to pledge its crédit was the incipient step 
in the exercise of the power of taxation, and that unless the object 
to be promoted was such as might be provided for by taxation, the 
power to make the pledge or incur the obligation did not exist, and 
that the législature could not confer such power. The doctrine that 
the contract power and the power of taxation are equally limited to a 
public object or purpose is a clear implication in thèse cases. It 
would seem to be obvions enough that if a municipal corporation is 
without power to contract an obligation by a pledge of its crédit, 
or the issue of bonds, it is equally without power to accomplish the 
same resuit indirectly by the exécution of a contract on which judg- 
ment may be rendered against the corporation for damages to be 
satisfied only by taxation. The only différence which could be sug- 
gested relates merely to form, and to the différences between a direct 
and indirect method of incurring an obligation which does or may re- 
quire a resort to the power of taxation. 

The purpose of the contract in question, as appears on its face, was 
to encourage the establishment and opération in the village of Évart 
of a private business, and the object was clearly not a public one. We 
think it is manifest that if the charter of the village of Evart, or any 
gênerai statute defining the powers of municipal corporations of that 
class upon a proper construction, could be regarded as conferring pow- 
er to make a contract of this character, the législation would be invalid 
under the constitution of Michigan. As this view of the case fur- 
nishes sufficient, and we think undoubted, ground for sustaining the 
judgment of the court below, we do not find it necessary to inquire 
into the construction of the législation with a view to ascertaining 
whether the power is conferred. Judgment affirmed. 
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UNITED STATES v. NG PARK TAN. 

(District Court, N. D. California. April 12, 1898.) 

No. 3,494. 

Admission op Chinese Merchant— Certificate of Identification— Engaging 
in Labor. 

Where a Ohinaman is admitted into this country upon présentation of a 
certificate in conforniity with 22 Stat. 58, as amended by 23 Stat. 115, identi- 
fying him as a merchant, proof that, ever since ne was permitted to land, 
ne has continuously engaged in manual labor, will overcome the effect of 
such certificate as prima facie évidence of his right to remain in the United 
States. 

Bert Schlesinger, Asst. U. S. Atty. 

Ward McAllister and J. E. Foulds, for défendant. 

DE H AVEN, District Judge. The complaint filed in this court on 
January 15, 1898, charges the défendant with being a Chinese laborer 
unlawfully in the United States. The défendant was permitted to 
land at the port of San Francisco by the collector of that port on De- 
cember 4, 1897, upon présentation of a certificate, dated October 27, 
1897, identifying him as a merchant. The certificate was in con- 
formity with section 6 of the act of May 6, 1882 (22 Stat. 58), as 
amended by the act of July 5, 1884 (23 Stat. 115). This certificate is 
only prima facie évidence of the right of the défendant to remain in 
the United States, and its effect as such is overcome by the other évi- 
dence in the case, showing that défendant, immediately after landing 
in this country, engaged in manual labor, and so continued until Jan- 
uary 18, 1898, the date of his arrest in this proceeding. In support of 
this conclusion, I need only refer to the case of U. S. v. Yong Yew, 83 
Fed. 832, the opinion in which contains an able discussion of the ques- 
tion relating to the effect of évidence showing that a défendant in this 
class of cases has continuously engaged in manual labor after being 
permitted to land upon a certificate like that held by the défendant hère. 
The exceptions to the report of the United States commissioner are 
overruled, and judgment will be entered that défendant be deported to 
China. 



MOKGAN ENVELOPE CO. v. WALTON et al. 

(Circuit Court of Appeals, Thlrd Circuit April 1, 1898.) 

No. 3. 

1. Thade-Makk— Geographical Names. 

"Columbia," being a geographical name, cannot be appropriated as an ex- 
clusive trade-mark. Mill Co. v. Alcorn, 14 Sup. Ct 151, 150 U. S. 460, fol- 
lowed. 
S. Same— Unfair Compétition. 

An injunction to restrain unfair compétition will not be granted where the 
proofs show that défendant has not been guilty of Intentional or actual un- 
fairness, and has not employed imitative devices to draw trade from the 
complainant, or acted with bad faith or wrongful purpose. 

Appeal from the Circuit Court of the United States for the District 
of New Jersey. 
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Mel ville Chureh, for appellant. 
Walter D. Edmonds, for appellees. 

Before ACHESON and DALLAS, Circuit Judges, and BRAD- 
FOED, District Judge. 

ACHESON, Circuit Judge. This is an appeal from an interlocu- 
tory order or decree upon cross applications for preliminary injunction. 
The material facts, as they appear from the original bill and answer, 
the cross bill, exhibits, and affidavits, are as follows: In the year 
1885 the Morgan Envelope Company, the appellant, a manufacturer 
and vendor of tissue or toilet paper, devised and adopted for its pack- 
ages of paper a wrapper or label bearing as a central figure a sym- 
bolical or allegorical représentation of Columbia, having the word 
"Columbia" on its pedestal, and surrounded by a rectangular border 
or framing having a star at each corner, and bearing at each side- 
edge of the package the word "Columbia," in fanciful design, and at 
each end of the package the words "Pure Tissue." This wrapper or 
label the appellant continuously applied to its packages of toilet 
paper from its adoption, in 1885, until the entry of the injunction 
order in this case. In the year 1883 David S. Walton and George 
West, trading under the firm name of D. S. Walton & Co. (the appel- 
lees), manufacturers and vendors of tissue or toilet paper, devised and 
adopted for their packages of toilet paper a wrapper or label having 
printed in large letters diagonally across the face the word "Columbia," 
eurrounded by a narrowy rectangular border, within which are fanci- 
ful corner designs, a peculiar design near the middle of the left-hand 
side, a conspicuous figure of a stork in the lower part of the right- 
hand side, the printed words "Medicated Toilet Paper," and the fig- 
ures and words "1000 Sheets — Wire Looped." This wrapper or label 
the appellees hâve applied to paper packages continuously from its 
adoption by them, in 1883. Except in the common use of the word 
"Columbia," thèse two wrappers or labels are entirely dissimilar. 
Both in détails and in général effect they are unmistakably différent. 
No purchaser using the slightest attention could mistake the one for 
the other. Until after this litigation began, neither of thèse parties 
had any knowledge or information of the existence or use of the 
wrapper or label of the other. The original bill was filed on Peb- 
ruary 24> 1897,'by the Morgan Envelope Company against D. S. 
Walton & Co., and charged the défendants with the then use upon 
their packages of toilet paper of a wrapper or label which was a 
counterfeit of the plaintiffs wrapper or label. In their answer the 
défendants admjtted that they were then so using, and intended to 
continue to so use, a wrapper or label which was substantially iden- 
tical with that of the plaintiff; and they justified their use thereof 
on the ground that they were the original appropriators and users of 
the word "Columbia" as a trade-mark applied to tissue or toilet 
paper; and they set forth that, before the plaintiff had adopted its 
said wrapper or label, they (the défendants) had adopted and used, 
and thereafter continuously used, upon packages of toilet paper, their 
wrapper ôr label above describéd, a copy of which they attached to 
their answer. D. S. Walton & Co. then filed a cross bill against the 
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Morgan Envelope Company. . The cause having been heard upon the 
pleadings, exhibits, and affidavits, on cross motions for preliminary 
relief, the court refused to grant a preliminary injunction against 
D. S. Walton & Co., under the prayer of the original bill, but, under 
the prayer of the cross bill, granted against the Morgan Envelope 
Company a preliminary injunction which restrains that company froro 
applying its said wrapper or label to tissue or toilet paper, and from 
making any use of the word "Columbia" upon any wrapper or label 
applied to such paper. 

Upon careful considération of the facts, we find ourselves unable 
to concur in the conclusions which the court below reached. In 
Mill Co. v. Alcom, 150 U. S. 460, 466, 14 Sup. Ct. 151, which involved 
the complainant's right to the exclusive use of the word "Columbia" 
as a trade-mark for flour of its manufacture, the suprême court of 
the United States decided that the gênerai rule that a word in com- 
mon use as designating locality, or section of a country, cannot be 
appropriated by any one as his exclusive trade-mark, applies to the 
word "Columbia." The court there declared : 

"The appellant was no more entitled to tbe exclusive use of the word 'Co- 
lumbia' as a trade-mark than he would hâve been to the use of the word 'Ameri- 
ca,' or 'United States,' or 'Minnesota,' or 'Minneapolis.' Thèse merely geo- 
graphical names cannot be appropriated and made the subject of an exclusive 
property. They- do flot, in and of themselves, indicate anything in the nature 
of origin, manufacture, or ownership; and in the présent case the word 'Co- 
lumbia' gives no information on the subject of origin, production, or ownership." 

Ail this is strictly applicable hère, and the ruling, we think, is dé- 
cisive against the appellees' claim of right to the exclusive use of the 
word "Columbia" as a désignation of tissue or toilet paper. 

Nor can the injunction against the Morgan Envelope Company be 
sustained on the ground of unfair compétition. Certainly the ap- 
pellant is not justly chargeable, under the proofs, with bad faith or 
wrongful purpose. It has been guilty of no intentional unfairness. 
It has not employed imitative devices to draw trade from the appel- 
lees to itself. The appellant devised and adopted its label without 
knowledge of the appellees' label. For more than 10 years the ap- 
pellant had continuously used its label in the course of trade without 
any information that the other label existed. Then there is no mis- 
leading similarity hère. Save in the common use of the word "Co- 
lumbia,"— which, as we hâve seen, is open to both parties, — the 
appellant's label and the appellees' original label are wholly unlike. 
Apart from the mère use of the word "Columbia," the appellees' orig- 
inal label, by reason of its characteristic arrangement, designs, and 
figures, no doubt constitutes a lawful trade-mark. So, likewise, the 
appellant's label involves a valid trade-mark ; and, by the admissions 
contained in their answer, the appellees are infringers thereof. It fol- 
lows, therefore, that the interlocutory order or decree must be wholly 
reversed. The interlocutory order or decree of the court below is 
reversed, and the injunction against the Morgan Envelope Company 
is dissolved; and the cause is remanded to the circuit court, with 
direction to grant a preliminary injunction against the flrm of D. S. 
Walton & Co. in accordance with the views expressed in the foregoing 
opinion. 
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PILLSBUKY-WASHBURN FLOTTÉ MILLS CO., Limited, et al. r. EAGLB. 

(Circuit Court of Appeals, Seventh Circuit April 5, 1898.) 

No. 462. 

1. Trade-Mark— Fraudulent Compétition— Equity Juridiction. 

Where one person has so dressed out his goods as to deceive the public Into 
the belief that they are the goods of another person, and so put them upon 
tlie market to the manifest injury of that person and of the public, an action 
at law will lie for the deceit; and, to save a multiplie! ty of suits, and prevent 
irréparable injury, equity will restrain such unfair and fraudulent compéti- 
tion. 

2. Same— Ge.oorafhicatj Names. 

Whlle a geographical name is not the subject of a trade-mark, and any one 
may use it, yet where it has been adopted, first, as merely indicating the 
place of manufacture, and afterwards has become a well-known sign and 
synonym for superior excellence, persons reslding at other places will not be 
permitted to use it as a brand or label for similar goods for the purpose of 
apprdpriating the good will and business of another. 
8. Same— Proprietaey Right. 

Where the question is simply one of unfair compétition, It is not essential 
that there should be any exclusive or proprietary right in the words or labels 
used, as, irrespective of any question of trade-marks, rival manufacturers 
hâve no right, by imitative devices, to beguile the public intô buying their 
wares under the impression they are buying those of their rivais. 

4. Same— Joinder op Parties. 

Where one person or corporation is entitled to relief in a case of fraudulent 
compétition In trade, two or more persons or corporations having a common 
interest in preventing the fraud may unité to maintain an action in equity. 

5. Same^Minneapolis Flour Manufacturers. 

Certain millers in Minneapolis, Minn., and their predecessors in business 
hâve for 30 years made flour by the roller patent process, and used as brands 
the words "Minneapolis," "Minneapolis, Minn.," "Minneapolis, Minnesota," 
"Minnesota," "Minnesota Patent." The words "Minnesota" or "Minnesota 
Patent" mean that the flour is made under the roller patent process some- 
where in Minnesota. The words "Minneapolis," "Minneapolis, Minn.," "Min- 
neapolis, Minnesota," signify to the trade that the flour was made at a Minne- 
apolis fiouring mill. A dealer in' Chicago, 111., obtains f rom mills at Mil- 
waukee, Wis., an inferior grade of flour, which he labels "Best Minnesota 
Patent, Minneapolis, Minn.," and advertises as made at Minneapolis, Minn., 
with the resuit that the publie is deceived into buying this flour under the 
belief that it is made at Minneapolis, and is defrauded, and the business of 
the Minneapolis millers is damaged. Held, that a court of equity may grant 
relief by prohibiting the fraud and preventing damage to the business of the 
Minneapolis millers. 82 Fed. 816, reversed. 

& Same. 

The fact that one of the mills belonging to one of the Minneapolis millers 
Is situa ted 10 miles from the city is not important when it is shown that such 
mill is an intégral part of a Minneapolis milling plant, has the same ma- 
chinery, is run in the same.manner, grinds the same grade of wheat, and 
has always been considered as one of the Minneapolis mills. 

7. Same. 

Such objection, if important, should be taken by plea in abatement for the 
misjoinder of parties, and furnishes no good ground for not granting relief 
as to other complainants. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

Frank F. Reed, for appellants. 
Edward O. Brown, for appellee. 



PILLSEUBY-WASHBDE» FLOUE MI1LS CO. V. EAGLE. 609 

Before WOODS and JENKINS, Circuit Judges, and BUNN, Dis- 
trict Judge. 

BUNN, District Judge. This suit is brought by the complainants, 
who, for many years, hâve been engagea in the manufacture of 
flour on a large scale at the city of Minneapolis, Minn., against the 
défendants, who are engaged as wholesale and retail grocers in the 
sale of flour at Chicago, 111., to enjoin the défendants from using 
as a part of their brand placed upon their barrels and sacks con- 
taining flour the words "Minnesota Patent," or "Minneapolis, Min- 
nesota," or "Minneapolis, Minn." The allégations of the complain 
ants' bill, which are f ully sustained by the évidence, are substan- 
tially thèse: The complainants are corporations, ail, except one, 
organized under the laws of Minnesota. The Pillsbury-Washburn 
Flour Mills Company, Limited, is a corporation organized under the 
laws of Great Britain. Thèse seven corporations separately own 
and operate, and hâve for many years, flouring mills situated in 
Minneapolis, numbering in ail at the présent time some 22 or 23 
mills. The flrst mill was built in 1859, when the city had a popula- 
tion of less than 6,000 inhabitants. Since then the growth of the 
milling interest has kept pace with that of the city, so that, while 
the population of the city in 1896 was about 200,000, the product 
of the mills was 60,000 barrels per day, or some 13,000,000 barrels 
per year. The Pillsbury-Washburn Company alone own and oper- 
ate flve mills, with a daily capacity of 25,000 barrels ground, packed, 
and put up ready for shipment, and with an annual output of about 
4,000,000 barrels of flour. Thèse mills ail use in their manufacture 
only the highest grade of hard spring wheat grown in Minnesota 
and the Dakotas, and for the purpose of storing and handling the 
wheat own and operate many hundreds of elevators in Minneapolis 
and other parts of Minnesota and the Dakotas. They early adopted 
and employed the process of high grinding, and subsequently the 
roller grinding or Hungarian patent process, which is especially 
adapted to hard wheat. By this roller patent process, which is a 
development and extension of the high grinding process with im- 
proved machinery, the wheat is subjected to the opération of suc- 
cessive graduated rollers whereby the external portion, the wheat 
kernels are disintegrated, removed, and successively carried away, 
so as to leave the interior or core of the wheat containing the nu- 
tritive gluten for disintegration separately and last, the process be- 
ing to flrst remove by the action of the rollers the outside hull of 
the wheat, and then the starchy portions, thus preserving as nearly 
as possible the gluten for separate grinding. in this way obtaining 
a wheat flour which is from 40 to 50 per cent, of gluten and the bal- 
ance starch, and which is known as "Patent" or "Patent Process" 
flour, and is highly nutritious, and makes a fine white quality of 
bread, the flour commanding the highest price in the market. That 
the différent operators and owners hâve used upon the sacks and 
barrels containing the flour manufactured at their respective mills 
various trade-marks and brands of two distinct kinds known as 
"mill brands" and "customers' brands," the latter being subdivided 

86F.-39 
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into foreiga and domestic.; Mill, brands conteiet of. nanies, marks, 
and symbols peculiarly arranged, indicating by assertion or associa* 
tion the mill, establishment, or combination of mills producing the 
flour; ; coûtained in the! réceptacle exhibiting and employing such 
brands. Customers' brands consist of names, marks, and symbols 
peculiarly- arranged, and put on the flour réceptacles, indicating 
sometimes by statement and implication and sometimes by associa- 
tion the flour jobber, wholesale or retail merchant, selecting and 
standing sponsor for the flour in the exhibiting sack or barrel, and 
f requently simply the place of manufacture, as being "Minneapolis, 
Minn." Nothing resulting ;from use, exploitation, association, or 
otherwise was, as a rule, used to identify the flour sold undër thèse 
customers' brands as the product of any particulaf mill or mills ; 
but the place of manufacture of the flour was usually indicated. 
The flour jobber or wholesale or retail merchant who exploits, in- 
troduces, and owns the buand, may, with perfect propriety, and 
f requently does, secure the flour for his païticular brand from dif- 
férent mills operated by différent persons. As a mattèr of fact, 
however, almost ail the brands of flour, iboth mill and customers', 
used and employed at any time upon flour made at any of com- 
plainants' mills, hâve contained and distinctly and prominently ex- 
hibited thereon the words "Minneapolis," "Minneapolis, Minn.," 
or '^Minneapolis, Minnesota." Many of said brands hâve also con- 
tained the words "Minnesota" or "Minnesota Patent" in addition 
to the word "Minneapolis," and a few brands hâve omitted the word 
"Minneapolis,??; and employed the words "Minnesota" or "Minne- 
sota Patent'? instead. The use of thèse last-named words, "Minne- 
sota" or 'IMinnesota Patent," méans, and is understood by the trade, 
btiyeps, and consumera to mean, that the flour. in the réceptacle ex- 
hibiting themis made under the patent process as above described 
somewhere in the state of Minnesota. The words "Minneapolis," 
"Minneapolis, Minn.," or "Minneapolis, Minnesota," in flour brands 
signify universally to jobbers, wholesale, and retail merchants, flour 
traders a»d dealers, travers and consumera that the floUr in the 
réceptacle. ianprinted therewith was made at a Minneapolis flouring 
mill, and, because of the location, methods, and réputation of Min- 
neapolis, that the flour is "Minnesota Patent" flour made at "Min- 
neapolis, Minnesota." That the. location of the said city of Minne- 
apolis upon: the Mississippi- river is highly advantagèous and désira- 
ble for flour imilling. The states of Minnesota and North and South 
Dakota prqdnee the highest grades and best qualities of hard spring 
wheat in enormous quantities, and the immense aereage therein de- 
voted to thiB product is strong assurance that there will at ail times 
be an ample wheat crop for supplying the Minneapolis mills, while 
the capital invested and population interested and employed in this 
hard spring wheat growing industry, and the adaptation of soil and 
climate to the production of such wheat, insure compétition, and the 
progressive development of the industry, increase in production, and 
improvement in quality. Minneapolis is situate at the extrême 
southeast of this hard wheat région, and is a natural outlet of the 
wheat grown therein for shipment, ëither as grain or flour, through- 
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out the United States, and especially to the manufacturing popula- 
tions in the Central and Eastern states, where the consumption of 
hard spring wheat flour is extensive, and to the seaport cities for 
export. Principally because of the grain and flour trade, Minneapo- 
lis has become both a terminal point for many important railroads 
which concentrate there from points throughout the hard wheat 
growing district, and the initial point of many trunk Unes terminat- 
ing at points along the Great Lakes and in the Central, Southern, 
and Eastern states and seaports. The locality and the fine water 
power induced the establishment of mills at Minneapolis early in 
the development of the country northwest thereof, and from 1859 
until the présent the growth of the flour industry there has been 
constant and rapid. This industry has always been the leading one 
of Minneapolis, and through it the place has in 37 years increased 
in population from less than 6,000 to about 200,000 inhabitants. 
Over 5,000 men find work in. and about the flour mills and business, 
and as many more in connection with buying, selling, storing, and 
handling grain. Minneapolis has long been styled throughout the 
United States and also abroad the "Flour City." From the incep- 
tion of the flour-milling business there in 1859, there has been 
among and between ail the mills located there the keenest compéti- 
tion as to quality and quantity of flour made and sold, and early in 
the history of the milling industry at Minneapolis there was adopted 
the custom between millers of frequently examining and comparing 
the methods and machinery employed in the various mills, and of 
frequently examining and comparing the flour produced. Ail wheat 
used at the Minneapolis mills has for years been systematically in- 
spected and graded by compétent and disinterested persons ap- 
pointed for that purpose by the state of Minnesota. The machinery 
in the mills is made almost entirely by two establishments. This 
comparison of mill products by the mill owners and operators has 
been made daily for over 12 years. Each day each mill submits 
to an expert two pounds of its high-grade flour, who examines, tests, 
and bakes it, and reports the resuit Thèse methods, and the close 
proximity of the mills, produce the greatest uniformity and identity 
in the flour made at the mills. Practically thèse mills hâve always 
been run on the same Systems and methods, and with exactly similar 
machinery and appliances, employing the same grades of hard 
spring. wheat grown in the same territory, and subjecting it to the 
same kind of inspection, and, as the necessary conséquence, the 
flour ground at ail the mills has been practically of the same 
classes, kinds, qualifies, and réputations. As a resuit of this 
method and the continued and extended use of the words "Minne- 
apolis," "Minneapolis, Minn.," and "Minneapolis, Minnesota," in 
and upon the brands, both mill and customers', and in advertise- 
ments, circulars, and announcements relating to the flour and 
brands, there has grown up, and for a long time has existed, and 
now exists, throughout the United States and in many f oreign coun- 
tries, a great réputation and demand for flour made in Minneapolis, 
Minn., and the flour made at the mills of complainants is known 
generally as "Minnesota Patent" flour, and also especially as "Min- 
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nêapolis Flour," and ïs classifled and listed upon markets, and is in 
both the trade among flour dealers, wholesale and retail, and whole- 
sale^and retail grocers, and by purchasers and consumers, asked for, 
identified, bought, and sold by the style of "Minneapolis Flour" as 
a particùlar and superior kind or grade of "Minnesota" or "Minne- 
sota Patent" flour, and thus the words "Minneapolis," "Minneapo- 
lis, Minn.," or "Minneapolis, Minnesota," upon or in connection 
with flour, gignify to and are understood by traders, purchasers, 
consumers, and the public generally to mean that the said flour 
was made and put up at some one of complainants' mills, and hâve 
acquired and do possess this secondary meaning and signiflcance 
in the trade. 

The complainants and their predecessors in business in the opéra- 
tion of said mills hâve sold and do sell in Chicago large quantities 
of flour bearing said trade-marks and names, and there known and 
dealt in both at wholesale and retail as "Minnesota Patent" flour 
and "Minneapolis" flour, and by the latter term identified as com- 
ing froin some one of complainants' mills. The use of the words 
"Minnesota," "Minnesota Patent," "Minneapolis," "Minneapolis, 
Minn.," and "Minneapolis, Minnesota" upon, in, and in connection 
with such flour brands, both mill and cùstomers', employed in con- 
nection with flour made at complainants' mills, has caused such 
brands of flour to become known upon the market, and to be listed, 
tabulated, and classifled as that variety of Minnesota patent flour 
manufactured at Minneapolis; that is, flour coming from the com- 
plainants' mills is styled in common with ail other flour made in 
the state of Minnesota under the roller process, "Minnesota" and 
"Minnesota Patent" flour, and also more exclusively "Minneapolis" 
flour. The term "Minneapolis" alone upon flour thus means and 
is understood by the public to mean "Miiihesota Patent" flour man- 
ufactured and put up at some one of complainants' mills at Minne- 
apolis, in that state. That the défendants are doing a retail and 
wholesale grocery business at Nos. 68 and 70 Wabash avenue, Chi- 
cago, and as a part of such business deal in and sell ïlour at whole- 
sale and retail. That prior to 1893 défendants adopted as a trade- 
mark for fleur put up and packed for and sold by them the brand 
"H. R Eagle & Co.'s Best Minnesota Patent, Minneapolis, Minn." 
That the words "Minnesota Patent, Minneapolis, Minn." were addéd 
because of the réputation of that city and state for superior flour, 
and that the method employed by défendants at the outset was to 
procure flour at the mills bf complainants to be packed in sacks or 
barrels, and stenciled or marked with such brand, and tfren shipped 
and delivered to défendants at Chicago. That such flour was gen- 
uinë Minneapolis flour, and properly and truthfully labeled "Minne- 
sota Patent, Minneapolis, Minn." That a high and unifortn grade 
of flour was furnished and put up under said brand and sold by 
the défendants, and thereby and by reason of the réputation of Min- 
nesota patent flour made at Minneapolis, Minn., soon acquired a 
réputation and demand upon the market. Thëreupon, about 1893, 
défendants, in order to take and continue the advantage of the repré- 
sentation that the flour was Minnesota flour màde "at Minneapolis, 
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Minn., and at the same time to procure inferior flour at a less price, 
and palm and f oist off the same upon the public and purchasers and 
consumera as genuine "Minnesota patent" flour made at Minneapo- 
lis, Minn., ceased to obtain the flour sold under said name and brand 
at mills in Minneapolis, Minn., and hâve since procured ail, or the 
greater portion, of the flour put up and sold under said brand and 
name from various flour mills at Milwaukee, Wis.; first from the 
mills known as the "Phœnix Mill," and then since, and at the présent 
time, from the mills in Milwaukee, Wis., operated by J. B. A. Kern 
& Sons, and known as the "Eagle Mills." This flour is made from 
wheat of a différent grade, and in an entirely différent locality, by 
flour mills conducted and operated in methods variant from the 
mills in Minneapolis, and often contains a large percentage of win- 
ter wheat, and is in quality, réputation, and value inferior to the 
genuine "Minnesota Patent, Minneapolis, Minn." flour, and is worth 
and commands a less price upon the market when truthfully and 
honestly sold as Milwaukee flour. Nevertheless, the said défend- 
ants hâve made no altération in the style of their brand used upon 
Milwaukee flour, but hâve the same packed at the Eagle Mills in 
Milwaukee, Wis., and there branded "H. E. Eagle & Co.'s Best Min- 
nesota Patent, Minneapolis, Minn.," and so shipped and delivered 
to défendants at Chicago, 111. Such spurious and falsely branded 
flour is then, with full knowledge on their part of the fraud, adver- 
tised and sold by said défendants as and for genuine "Minnesota 
Patent, Minneapolis, Minn." flour in sacks and barrels containing 
and conspicuously exhibiting the words "Minnesota Patent, Minne- 
apolis, Minn.," and with the positive assurance, both in advertise- 
ments, circulars, and oral représentations, that the flour is made in 
Minnesota, aûd at Minneapolis. The conséquence of this false 
branding, advertisement, and assertion by the défendants is that 
inferior flour, manufactured at a locality concealed from, and not 
desired by, the purchaser, is fraudulently and deliberately palmed 
off upon the deceived public and purchasers for another and higher 
priced and more reputable flour, and the public is thereby cheated 
and defrauded, and complainants are injured by being deprived of 
a regular, established, and valuable trade, and also by having an 
inferior flour represented and sold as and for flour made by com 
plainants, and originating at the city to which complainants, by 
their joint efforts and methods, hâve given a valuable réputation for 
flour, which inflicts direct and irréparable injury upon the réputa- 
tion of complainants' flour, and injuriously affects the trade therein 
and the demand therefor. The défendants' dealings in such in- 
ferior, spurious flour so branded as genuine "Minnesota Patent, Min- 
neapolis, Minn." flour are extensive, and the sales thereof amount 
to about 4 car loads, or 500 barrels, of flour a week. It is principally 
by means of a false statement upon the barrels and sacks, "Minne- 
sota Patent, Minneapolis, Minn.," and the reproduction of this state- 
ment and fac simile of the brand in advertisements, that the belief 
is induced on the part of buyers that the flour is "Minnesota Patent, 
Minneapolis, Minn." flour. The milling establishment of J. B. A. 
Kern & Sons carefully conceals the fact that this flour so branded 
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is ground, packed, and shipped by it under such brand and names, 
and H. R. Eagle & Co. also carefully hide the truth, and persistently 
assert to buyers that the flour is made in Minneapolis, Minn., and 
the resuit is beneflt to J. B. À. Kern & Sons and H. R. Eagle & Co., 
and injury to the public and to complainants. 

The défendant H. R. Eagle alone appears, and dénies that he bas 
any knowledge of any such person as Wallace R. Eagle, and the 
principal issue tendered by defendant's answer relates to the sig- 
nification of the terms "Minnesota Patent," "Minneapolis, Minne- 
sota," or "Minneapolis, Minn.," as used by the complainants and by 
him upon their flour sacks and barrèls, the défendant denying that 
thèse words so used hâve the meaning ascribed to them by the com- 
plainants, or that thëy are understood by traders, purchasers, con- 
sumers, and the public genërally to mean that the flour is made and 
put up at the mills of the complainants, or that the words "Minne- 
sota" or "Minnesota Patent," usèd in connection with flour, are un- 
derstood by dealers in flour, or purchasers and consumers, or by the 
public genërally, to dénote that the flour was ground in the state of 
Minnesota; and dénies that the complainants hâve any exclusive 
right to the use of the words "Minneapolis," "Minneapolis, Minn.," 
or "Minneapolis, Minnesota"; but, ; 6n the contrary, allèges that 
the word "Minneapolis" is and has been genërally used and under- 
stood to designate flour manufactured by the patent, or roller, or 
Hungarian process, frô'm the fact that the use of that process in the 
manufacture of flour first became genërally known in the United 
States in connection with the city of Minneapolis, having been there 
first introducéd. The défendant asks the court to take notice that 
by the admission of the bill of complaint, one of the complainants, 
the Pillsbury-Washburn Flour Mills Company, Limited, is now using 
the word "Minneapolis" in connection with the flour manufactured 
by it elsewhere than at Minneapolis, the flour being sold under such 
name with the knowledge of ail the other complainants, and without 
objection on the part of any of them; and is justifying such use by 
the assertion that the flour" is made by the same methods, and with 
the same précautions, and under the same tests as are used in the 
mills situated in the said city of Minneapolis. 

Upon the oné principal issue ! made by the answer respecting the 
proper signification and meaning of the words "Minnesota Patent," 
"Minneapolis, Minnesota," and "Minneapolis, Minn.," as used upon 
sacks and barrels of flour, either alone or in connection with other 
flour brands and marks, the testimony is conclusive and overwhelming 
in favor of the complainants. Numerous affldavits, taken in the prin- 
cipal flour inarkets of this and other countries, prove beyond any doubt 
or cavil that thèse words so usedsignify to the dealer, the purchaser, 
and the consumer that the flour is made by the roller or patent process 
at Minneapolis, in the state of Minnesota, and that it is this fact which 
has given to the flour so branded its uniform great crédit for excellence 
in the markëts of the world, not alone in this country, but in South 
America, Europe, China. Japan, South Africa, and wherever flour is 
imported from this country. 



PILLSBORY-WASHBUKN FLOUE MILLS CO. V. EAGLE. 615 

The défendant admits ail the allégations of the bill in regard to 
fhrst purchasing Ms flour of complainants,' and putting it up at Minne- 
apolis, and marking it as "Minnesota Patent, Minneapolis, Minnesota" 
flour, and .afterwards purchasing in Milwaukee, and putting up and 
seiling under the same brands, but dénies that the complainants hâve 
a right to invoke the interposition of this court to prevent him from 
the continued use of such brands; and it only remains to be seen 
whether the complainants hâve any such right, and whether this court 
has any power to grant the relief sought. The principal allégations 
of the bill being either conceded or proven, the injnnction ought to go 
if the complainants make a case, and the bill is not demurrable. 
The application for an injunction was denied by the court below, but 
it is difficult to see wherein the facts lack anything of making a good 
case in equity. Upon the évidence the fraud is open and palpable, 
as is also the damage to the complainants' business and to the public 
resulting from it. This being the case, are the hands of a court pf 
equity tied by any controlling circumstance or iron rule which forbids 
it to grant relief? We think not. Just when it first came into the 
defendant's mind that thé terms "Minnesota Patent" and "Minneap- 
olis, Minnesota" related only to the roller patent process which might 
be carried on in any part of the world, and had no référence to the 
place of manufacture, is not clear from the record; most probably, 
however, it was after, as he admits, partly by bis own business enter- 
prise, and partly by the use of thèse brands, he had succeeded in build- 
ing up a prospérons business, and when he had conceived the idea of 
getting his flour elsewhere, but at the same time continuing the use 
of the old brands, which. hâd been so successful. But, however this 
may be v when the défendant failed utterly to make good his défense 
in regard to the alleged proper meaning of the words used as a part 
of his brand, there was left small ground for him to stand upon. He 
was faifly beâten in his défense by the testimony. After that to still 
say that the court has no jurisdiction or power to grant relief is to fly 
in the face of the well-grounded principle running through ail the 
cases that fraud accompanied by damages is actionable at law, and 
that, where one person has so dressed out his goods as to deeeive 
the public into the belief that they are really the goods of another 
person, and so put them upon the market, to the manifest injury of 
that person and of the public, an action at law will lie for the deceit, 
and, to save a multiplicity of suits, and prevent irréparable injury, 
equity will restrain such unfair and fraud ulent compétition. This rule 
is so well established, is so gênerai and elastic in its application, and 
so consonant to the gênerai principles of equity jurisprudence, that it 
would be difficult to frame a case coming fairly within its spirit and 
meaning in which a court of chancery will not find a way to afford 
the proper. relief . This principle is affirmed in many of the leading 
cases. 

In the récent English case, quite analogous to this, of Saxlehner 
v. Apollinaris Co., 13 Times Law Rep. 258, plaintiff was the owner 
of a spring in Hungary named "Hunyadi Janos." Défendant, once 
the exclusive agent in England for the sale of the spring water, on 



616 86 FEDERAL REPORTER. J 

expiration of the contract, began selling water from a spring near 
Budapest, which was styled "Uj Hunyadi." The injunction went, 
and Mr. Justice Kekewich said: 

"The plaintiffs case, as thus opened, was brought distlrietly witbln the au- 
tnority of Reddaway v. Banham [1896]: App. Cas. 199, which, be it observed, 
was decided by the house of lords some time before writ issued. It is Important 
to note what that authority really is. There is no novelty in the principle 
stated, and even the language finds a counterpart in many older cases, such as 
Seixo v. Provezende, 1 Oh. App. 192; but yet the law is so clearly put on a 
simple and intelligent basis that oiie necessarily makes it the starting point 
in considération of questions of this class. I bave studied the case with this 
view, and it seems to me the entire doctrine is summed up in one sentence in 
the first paragraph of the lord chancellor's speech moving the judgment of the 
house, 'Nobody has any right to represent his goods as the goods of somebody 
else.' Observe that the proposition is perfectly gênerai. There is no limit as 
regards name, origin, honesty of manufacture or sale, or otherwise; and, al- 
though there, are eisewhere to be found learned and useful disquisitions on the 
facts qf the particular case, the application of the law to them, and criticism of 
earlier aùthorities, there is no departure from what the lord chancellor states 
to be 'the principle of law.' It matters not, therefore, how a plaintiff's goods 
corne to acquire a particular value, or how the defendant's goods hâve corne 
to adopt that value. If, in f act, the défendant is selling his goods as those of 
the plaintiff, ne is doing what the law will not allow, and the plaintiff is entitled 
to relief against him." 

In Newman v. Alvord, 51 N. Y. 189, also much like to this in prin- 
ciple, the trade-mark used by the plaintiffs was the word "Akron" in 
designating a cernent made by them near the village of Akron, in Erie 
county, state of New York. This word had been used by the plain- 
tiffs and their predecessors in business about 13 years, to designate 
the origin and quality of their cément. The défendants, who manu- 
facturée! cernent in Onondaga county, near Syracuse, knowing that 
the plaintiffs had for years used the word "Akron" as a trade-mark 
to designate the origin and place of manufacturing their cernent, ap- 
plied the word tô designate their cernent by calling it "Akron Cernent." 
The plaintiffs' barrels were labeled as follows: "Newman's Akron 
Cernent, manufactured at Akron, iN. Y. The hydraulic cernent known 
as the 'Akron Water Lime.' " The défendants labeled their barrels : 
"Alvord's Onondaga Akron Cernent or Water Lime, manufactured at 
Syracuse, N. Y." They placed the word "Akron" upon their. label for 
precisely the same reason that the défendant in this case placed the 
words "Minnesota Patent, Minneapolis, Minn." upon his flour sacks 
and barrels, to increase their sales, and avail themselves of the répu- 
tation acquired by plaintiffs' cernent. The label, as said by Earle, J., 
who delivered the opinion of the court of appeals, was calculated to 
induce ordinary buyers to believe that they were purchasing either 
plaintiffs' cernent, or cernent of the same kind and value. The sole 
question to be determined, as stated by the learned justice, was 
whether the plaintiffs, who were the only persons engaged in manu- 
facturing. and selling the Akron cernent which was known and had a 
réputation in the market as such, could be protected in the use of the 
word "Akron" against the défendants, who used it to defraud the 
plaintiffs and deceive the publia And the court thought the plain- 
tiffs were entitled to the injunction. The principle upon which the 
relief was granted, as stated in the opinion, js that the défendants shall 
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not be permitted, by the adoption of a trade-mark which is untrue 
and deceptive, to sell their own goods as the goods of the plaintifs, thus 
injuring the plaintiffs and defrauding the public. The plaintiffs, as 
the court held, had given a réputation to the Akron cément in market. 
They had always been its principal manufacturera and sellera, and 
at the time of the commencement of the suit the sole parties who could 
be injured by the fraudulent use of the trade-mark by the défend- 
ants ; and hence they were clearly entitled to the protection which they 
sought. This case, which is quite analogous in principle to the case 
at bar, has been cited and approved by the suprême court of the 
United States in Canal Co. v. Clark, 13 Wall. 311, and McLean v. Flem- 
ing, 96 U. S. 245. In the former of thèse cases the distinction be- 
tween a trade-mark proper as indicating an exclusive right, and the 
use of a geographical name, as in the case at bar, where no exclusive 
property can be had, is clearly indicated. In speaking of the case 
of Newman v. Alvord, af ter stating the f acts of the case, the court say : 

"It [the défendants' cernent] was not in fact Akron cernent (for Akron and 
Syracuse were a long distance from each other), and the purpose of calling it 
such was evidently to induce the public to believe that it was the article made 
by the plaintiffs. The act of the défendants was, therefore, an attempted 
fraud, and they were restrained from applying the word 'Akron' to their manu- 
facture. But the case does not rule that any other manufacturer at Akron might 
not hâve called his product 'Akron Cernent' or 'Akron Water Lime.' On the 
contrary, it substantially concèdes that the plaintiffs, by their prior appropri- 
ation of the name of the town in connection with the words 'cernent' and 'lime' 
acquired no exclusive right to use it as against any one who could use it with 
truth." 

So in the case at bar, the complainants can hâve no exclusive right 
to the use of the geographical names of "Mînneapolis" or "Minnesota." 
They are not the subject of a trade-mark proper. Any one or more 
of the two hundred thousand inhabitants of Minneapolis may use 
that word upon their flour. The défendant or any other person from 
any state may go there, and establish a mill, and brand his flour 
"Minnesota Patent" and "Minneapolis, Minnesota." The défendant 
might hâve continued to buy Minneapolis flour, and branded it "Min- 
neapolis, Minn.," and had ail the benefit which thèse marks would give 
him in the market, because he would be adhering to truth and fair 
dealing. But when he placed thèse same brands upon another flour, 
manufactured in Wisconsin, he departed from the truth, and placed 
a lying brand upon his goods, which was intended to deceive, andi 
could not but deceive, the pu,blic, and resuit in injury to the complain- 
ants' business. If the défendant could do this, ail other persons could 
do the same thing, and so the public would be defrauded, and the 
good will and business of complainants, which has taken 39 years to 
build up, would be greatly impaired, if not destroyed. If this could 
be permitted, there would not be much incitement to provide the 
public with a high grade of flour, such as the complainants hâve bee» 
manufacturing for many years, and which the évidence shows has led 
the markets of the world, if, by ail manufacturera using the same 
brand, the complainants' flour may be confounded with ail lesser 
grades and kinds made from ail sorts and grades of wheat. It must 
be conceded that, if the private interests involved are great, the publie 
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interests arerio less so. In the exàminationof scores of cases re- 
ferred to in the briefs of coansel, we flnd very little différence in opin- 
ion où: this subject. K The distinction, both in; the English and 
American cases, is between those where a geographicai name has been 
adopted and olaimed as a trade-mark proper, and thcrge where, as in 
the case at bar, it has been adbpted first as merely indicating the 
place of manufacture, andafterwards, in course of timej has become 
a well-known sign and synonym for superior excellence. In the latter 
class of cases, persons. residing at other places will not be permitted 
to use the geographical name so adopted as a brand or label for simi- 
lar goods for the mère purpose by fraud and false représentation of 
appropriating the good will and 'business which long-continued indus- 
try and skilli and a generous use of capital hâs rightfully built up. 
It will be of no avail in such cases, where the facts are admitted or 
proven, to allégé a want bf power in a court of equity to "find a remedy. 
The court has always exercised thîs jurisdiction, and must continue to 
do so. ■....;■. 

In Lee v. Haley, 5 Ch. App. 155, the plaintiffs had for a séries 
of years carried on business as coal dealers in Pall Mail, Londoh, 
under the ûa^me of "The Guinéâ Coal Company,", and they s were fre- 
quently called the "Pall Mail Guinea Coal Company." The défend- 
ant, who had been their manager, ânally set up a business in the 
same street under the same style of the "Pall Mail, Guinea Coal Com- 
pany"; and, while it appeared that there were bther Guinea coal 
companïes in London, so that the plaintiffs did not hâve the exclu- 
sive right to use the trade-mark "Guinea Coal Company," yet the 
court hèïd that they werè entitled; as against the défendant, to be 
proteetednn thè use of the namë. Lord Justice Gifford, delivering 
the opinion of the court, says: ' 

"I quite agrée, that the plaintiffs hâve no property in the, name, but the prin- 
ciple upon which thé cases on this subject proeeéd is, not that there isprop-, 
ërty in thé word, 1 but that it is a fraud on a person who has established a trade; 
and carries it on under a given name; that some other person shôuld assume 
the same name, or rthe; same name with a slight altération, in such a way as to 
induce persqns ,to $eal with him in the Relief that they are dealing with the person 
•whôrhas givëff ^'réputation tô the naine." , ,, 

Of course,: this case goes further than it is nécessary to carry the 
rule in the çàse at bar, because thé words "Pall Mail Guinea Coal 
Company" oould be truthfully used by both parties. They both 
sold coal; in Pall Mail at a guinea a ton. But hère the défendant 
could not truthfully call his lour "Minneapolis, Miim." fiour, and his 
using thèse words was a fraud upbn the complainants and upon the 
public. ; ■:;,■::..: :...:■■ 

In Southorn W Reynolds, 12; Law T. (N. S.) 75, William Southorn 
established ;a-clay-pipe factory at Brosely, Shropshire, and the prod- 
uct obtained ia great réputé as ^South'orn's Brosely Pipes." He 
died, and twb brothers — William ànd Edward^carried on the busi- 
ness at sepai'ate- establishments, both using the name "Southorn 
Brosely,'?; distinguishing their : différent factories by prefixing their 
initiais. The pipes were made from a peculiar yeift bf clay used 
by both brothers, and the prôducts of both of their factories were 
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known indifferently as "Southorn Brosely Pipes." Défendant, wno 
had no establishment at Brosely, began to make "Eeynolds' Puri- 
fied Clay Pipes, made by Southorn from Brosely." It appeared 
that he had employed a former workman in one of the factories at 
Brosely whose name was Southorn. One of the brothers only 
brought suit for an injunction to restrain the use of the names 
"Southorn Brosely." The court held that a clear case of fraud and 
misrepresentation was made, and granted an injunction. 

In Manufacturing Co. t. Gato (Fia.) 7 South. 24, the court, in 
stating the case, said : 

"The complainant engagea In and commenced the manufacture and selling of 
cigars at Key West, FÏorlda, In 1875; used exclusively Havana tobaeco at his 
factory; and he established among purchasers, dealers, etc., a high réputation 
for his cigare, and his cigars still maintain said high réputation; and the climate 
at Key West is more favorable to the manufacture of Havana cigars than points 
nortta of that place; caused to be stamped or branded on his cigar boxes the 
words 'Key West,' and the words 'Key West,' 'B. H, Gato,' or 'Eduardo H. 
Gato,' and used the distinctive words 'Bouquet,' 'La Estrella,' and the words 
'Key West' and 'B. H. Gato' and 'Eduardo H. Gato,' upon the boxes of his cigars 
and labels, etc., as trade-marks, and to distinguish his cigars in the market from 
dgars made and put upon the market by other manufacturera, long before the 
défendants made use of the said distinctive words upcn boxes of cigars, labeled 
and printed thereon as hereinafter stated and complained of. Défendants, or 
one or more of them, about the year 1882, commenced to manufacture cigars at 
Jacksonville, Florida, under the name and style of the firm of 'El Modelo Cigar 
Manufacturing Co.' or 'Company,' and made their cigars of seed tobaeco, a 
much inferior quality of tobaeco to the Havana tobaeco, in the estimation of 
dealers, and is in point of fact a greatly inferior tobaeco to the Havana tobaeco, 
and well known to ail manufacturera. The défendants, well knowing the superi- 
ority of plaintiff's cigars, brand and stamp upon the boxes containing their 
cigars manufacture^ at Jacksonville, and print upon the labels, pictures, and 
paper upon said boxes, the words 'Key West' and 'G. H. Gato,' in conspicuous 
places upon said boxes, and in form and size of letters Identical with or similar 
to the form and size of letters employed and used by complainant upon his 
boxes of cigars and labels and pictures thereon." 

It was held that, "when a man manufactures his goods at a par- 
ticular place, and uses the name of that place in combination with 
other words as a trade-mark to distinguish the origin or ownership 
of his goods, no other person will be permitted to use the name of 
the same place, upon goods manufactured by him at another and 
différent place," — citing Canal Co. v. Clark, 13 Wall. 325 ; Congress 
& Empire Spring Co. v. High Rock Congress Spring Co., 45 N. Y. 
291; Newman v. Alvord, 51 N. Y. 189; Manufacturing Co. v. Hall. 
61 N. Y. 226; Sawyer v. Horn, 1 Fed. 24; Gilman v. Hunnewell, 122 
Mass. 139; Robertson v. Berry, 50 Md. 591, 33 Am. Kep. 337, note 1. 
And that, after the complainant, whose factory was located at Key 
West, had adopted his own name in combination with the words 
"Key West," "La Estrella," and "Bouquet," and certain brands, la- 
bels, and pictures, as his trade-marks, the défendants did not after- 
wards hâve the right to adopt the name G. H. Gato in combination 
with the words "Estrella," "Bouquet," and "Key West," and certain 
brands, labels, and pictures, in combination with the name G. H. 
Gato, as their trade-marks, where the, words so adopted by them 
so clearly resembled the trade-marks so adopted by the complainant 
as to enable them to palm off upon and induce an ordinary pur- 
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chaser to buy their cigars for those of the complairiant, whereby the 
défendants might be profited, and the complainant might be injured. 

In City of Carlsbad v. Kutnow, 68 Ped. 794, the city of Oarlsbad, 
as proprietor of the Carlsbad springs, had for years evaporated the 
waters into salts, which were sold as "Carlsbad Sprudel Salz." De- 
fendants, who were New York druggists, made a similar sait, with- 
out the use of the genuine Carlsbad water, and sold it under the 
name "Improved Effervescent Carlsbad Powder." Judge Wheeler, 
in granting the injunction, said: 

"If any artificial salts hâve come to be known by the name of 'Carlsbad Salts.' 
from similarity or otherwise, of course the défendants hâve the same right to 
sell such salts by that name that they hâve to sell anything by the name by 
which it is known. But there is no real évidence to that effect. And if the 
défendants procured genuine Carlsbad waters or salts, and put them up in dif- 
férent foras, or with other ingrédients, to improve their taste or vary their 
effects, thèse words would be truthful, and they would seem to hâve a clear 
right to use them in such préparations; but the plaintiffs' proof tends to show 
that the défendants' salts are not, in substance, genuine Carlsbad salts, in any 
form, and the leading défendant :has been a witness, and has not assumed to 
state — and, although the proof must be within their reach, none has been pro- 
duced to show— that their salts corne direct, in any form, from the Carlsbad 
springs. The impression left by the évidence is that they do not, but are arti- 
ficial. No proof has been brought showing that the plaintiffs hâve used the 
name of 'Carlsbad' upon any but genuine Carlsbad Sprudel Salts. As the case 
stands hère, the défendants appear to be using the name 'Carlsbad' upon arti- 
ficial salts havlng no connection with that name, and to be using it only because 
of its connection with the genuine Carlsbad Sprudel Salts. Carlsbad, with its 
springs, is far away. This use of the name in connection with a préparation 
so similar to this well-known product of them is some représentation that it is 
a genuine product of them. Calling the powder 'Improved Carlsbad' is a direct 
représentation that genuine Carlsbad powder has been taken to be improved 
upon; and calling it also 'effervescent' is a représentation that the improve- 
ment is in the effervescence. This is putting the plaintiffs' mark, to some ex- 
tent, upon the défendants' salts, and is calculated to Iead customers to think 
they are the salts of the plaintiffs. Such déception would be actionable at law, 
and is preventable in equity. McLean v. Fleming, 96 U. S. 245; Menendez v. 
Holt, 128 IT. S. 514, 9 Sup. Ct. 143; Improved Fig Syrap Co. v. California Fig 
Syrup Co., 4 C. C. A. 264, 54 Fed. 175; Von Mumm v. Frash, 56 Fed. 830. 
Allusion has been made to this word being the name of the city, to which ordi- 
narily an exclusive right cannot be acquired; but it is also the name of thèse 
peculiar springs, and gives the name to their products." 

And on appeal (35 U. S. App. 750. 18 C. C. A. 24, and 71 Fed. 167) 
the court, in afflrming the order, by Judge La combe said: 

"The Carlsbad Sprudel Salts in either form, therefore, is a natural product, 
and well known as such; and there is no proof in the case that the complainants 
hâve used the name 'Carlsbad' upon anything but genuine Carlsbad Sprudel 
Salts. And we concur with the circuit judge in the finding that there is no 
évidence in the record that any artificial salts hâve, from similarity or other- 
wise, corne to be known by the name of 'Carlsbad,' as is the case with the 
Epsom salts, a term now generally applied to sulphate of magnesia whether 
such sulphate of magnesia cornes from Epsom or not. Under thèse circumstances 
the complainant, the city of Carlsbad, has the right to indicate the origin of 
thèse natural salts by Its own name, and would be entitled to the aid of a court 
of equity to prevènt any one from using that name to induce the public to accept 
as genuine artificiel salts not the product; of the Carlsbad springs." 

In Kinney v. Basch, 16 Am. Lâw Eeg. (N. S.) 596, plaintiffs manu- 
factura cigarettes, and useda label with a field of divergent rays 
and the word "St James" and the symbol "1/2." The cigarettes 
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■were distinguished on the market as "St. James." Défendants em 
ployed a label of the same size, differing slightly in color, contain- 
ing the words "St. James Perique Cigarettes," with the symbol 
"1/2." It was shown there was a St. James parish in Louisiana, 
and St. James perique tobacco was a common article. The symbol 
"1/2" meant mixed goods, and was so used by the trade. In regard 
to the right of the plaintiff to the use of the word "St. James" 
and the figures "1/2," the court said: 

"It has been urged upon the part of the défendants that geographical names 
cannot be the subject of a trade-mark; neither can numerals, which cnly serve 
to indicate the nature, kind, and quality of an article. It is true that the cases 
clted by the défendants sustain thèse propositions, but the later cases hâve pro- 
ceeded upon différent and more équitable principles in defining the grounds 
upon which courts of equity interfère In cases of this description. This inter- 
férence, lnstead of being founded upon the theory of protection to the owner's 
trade-marks, is now supported malnly to prevent frauds upon the public. If 
the use of any words, numerals, or symbols is adopted for the purpose of de- 
frauding the public, the courts will interfère, and protect the public from such 
fraudulent intent, even though the person asking the Intervention of the court 
may not hâve the exclusive right to the use of thèse words, numerals, or sym- 
bols. This doctrine is fully supported by the latest English cases of Lea v. 
Haley, 5 Ch. App. 155; Wotherspoon v. Currie, L. E. 5 H. L. 508; and also In 
the case of Newman v. Alvord, 51 N. Y. 189." 

In Association v. Piza, 24 Fed. 149, complainant, doing business at 
St. Louis, Mo., had been accustomed to export béer in bottles with 
a label bearing the words "St. Louis Lager Béer." It had an estab- 
lished market for this product in South America and Panama. Neith- 
er défendant nor any other person in the export trade had been accus- 
tomed to use the words "St. Louis Lager Béer." Défendant shipped 
béer from New York in compétition with complainant. It was shown 
that at Panama and in South America "St. Louis Lager Béer" was in 
demand. Defendant's béer was made in New York, and his bottles 
were so labeled as to represent that the béer was made at St. Louis, 
and that his firm were the sole agents for the St. Louis lager béer. 
Défendant insisted that buyers did not discriminate between complain- 
ant's article and other béer in the United States, but bought it simply 
because they supposed St. Louis béer was produced in the United 
States, as distinguished from German and English béer; but the 
court said: 

"This may be true; but, if it is, it does not seem to be conelusive agalnst the 
right of the complainant to the injunction which he seeks. As the goods of the 
parties go to the same market, it can hardly fail to happen that the complain- 
ant will lose sales, and the défendant will get eustomers, in conséquence of de- 
fendant's acts. Although the complainant cannot hâve an exclusive property 
in the words 'St. Louis' as a trade-mark, or an exclusive right to designate its 
béer by the name 'St. Louis Lager Béer,' yet, as its béer has always been made 
at that city, Its use of the désignation upon its labels is entirely legitimate; and 
If the défendant Is diverting complainant's trade by any practices designed 
to mislead Its eustomers, whether thèse acts consist In simulating its labels, or 
representing In any other way his products as those of complainant, the latter 
Is entitled to protection. It is no answer for the défendant, when the com- 
plainant asks for protection, to say that lt has no exclusive right to designate 
Its product In the manner lt has, although this might very properly be asserted 
by a competltor •selling béer made at St. Louis, or who, by reason of any clr- 
-cumstances, might be entitled to represent his product as originatlng there. 
■Canal Co. y. Clark, 13 Wall. 322. It ia unnecessary, for présent purposes, to 
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conslder whether the complainant has a valid trade-mark, or can hâve a téchnical 
trade-mark, in the name 'St. Louis.' It is sufflcient that itwas lawful for the 
complainant to use that name to designate its property, that by doing so it has 
acquired a trade which is valuable to it, and that the defendaht's acts are 
fraudulent, and create a dishonest compétition^ detriruental to the public." 

In Lead Co. v. Cary, 25 Fed. 125, complainant, a manufacturer of 
white lead in St. Louis, stamped upon the upper end or head of its 
kegs the words "Southern Company, St. Louis." Thèse words encir- 
cle the head of the keg, "St. Louis" forming the lpwer half of the 
circle, and "Southern Company" the upper half, inclosing the words, 
"Warrantée! Strictly Pure White Lead in Pure Linseed Oil." St. 
Louis had an established réputation for the manufacture and sale of 
pure white lead, and complainant had maintained for years a large 
trade at that place as a manufacturer. Défendants manufactured 
their lead at Chicago, branding it "Southwestern, St. Louis," surround- 
ing the words "Strictly Pure White Lead" ; the words "Southwestern 
St. Louis" appearing in the same form as the words "Southern Com- 
pany, St. Louis." Défendants also pasted a label on their kegs, stat- 
ing it was strictly pure. Analysis showed complainant's lead to be 
pure and défendants' to be adulterated. Gresham, C. J. said : 

"I shall not stop to inquire whether the complainant's claim to trade-mark 
Is or is not wetl founded, as I thinlc it is entitled to an injunction upon another 
groundi: The défendants so brand the heads of their kegs as to naturally mis- 
lead and; induce persons purchasing for consumption to suppose they are pur- 
chasing complainant's lead, when they are getting an inferior article. The 
brand used by the défendants is so like the complainant's as to induce the pub- 
lic to mistake the one for the otheii The défendants sell their goods to retail 
dealers,' and it may be that such dealers are not deceived, but they sell to con- 
sumera who are or may be deceived. The complainant is entitled to relief if 
the brand used by the défendants sufficïently resembles the complainant's brand 
to be mistaken fer it, and the défendants adopted their brand for the purpose 
of selling their kègs as the kegs of complainant, or for the purpose of enabling 
retail- dealers to do so, and the complainant has been injured by this fraud, or 
is likely to be injured by it. The complainant manufactures its genuine white 
lead at St. Louis, and its réputation is already established as a manufacturer and 
dealer of this character. The défendants manufacture their adulterated and 
greatly inferior lead at Chicago, and stamp upon their kegs a false brand in 
imitation of the complainant's brand. ; Why is this done unless it be in the 
hope of deceiving the public and injuring the complainant? Kealizing that they 
could not engage in open, manly compétition with the complainant, the de- 
fendants resort to a palpable trick. If this resulted in no injury to the com- 
plainant, or was likely to resuit in no injury to it, the bill would hâve to be dis- 
missed. But the affidavits show that the défendants' kegs can and hâve been 
sold as the complainant's." 

Judge Blodgett, in Lead Co. v. Coit, 39 Fed. 492, made the same 
ruling upon the same facts. 

In A. F. Pike Mfg. Co. v. Clëyeland Stone Co., 35 Fed. 896, it was 
sought to protect the names "Green Mountain," "Willoughby Lake," 
"Lamoille," and others as designating scythe stone, which had been 
used by complainant and its predecessors for a number of years. Dé- 
fendants acquired! a quarry adjacent to complainant's, and branded 
theirs in the same way. It was ùrged, first, that the brands employed 
by défendants did not infringe. Défendants used the exact words 
"Lamoille," "Green Mountain," and others, but in place of "Willoughby 
Lake" employed the title "Willoughby Eidge." It was ruled that 
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the titles employed were infringements. It wàs next urged that: the 
brands as applied to scythe stones indicated the quality or grit of the 
stones. The court said that they did not designate alone quality, 
but also indicated sélection and care in the manufacture, and finally: 

"It is urged that 'Lamoille' and 'Willoughby Lake' are geographical ternis. 
The défendants quafry stones 200 miles from Lamoille county and Willoughby 
Lake, and apply the names 'Lamoille' and 'Willoughby Ridge.' Assutning that 
complainant cannot hâve a valid trade-mark in thèse names, which I do not 
décide, it seems to be well settled that a manufacturer wjll be protected in the 
use of a geographical name as against one who does not carry on business in 
the district so designated. Blackwell v. Dibrell, 3 Hughes, 160, Fed. Cas. No. 
1,475; Newman v. Alvord, 49 Barb. 5S.8, 51 N. Y. 188." 

The same doctrine was upheld in Northcutt v. Turney (Ky.) 41 S. 
W. 21. The complainants were the owners of what are called and 
known as the Upper and Lower Blue Lick springs in Mcholas county, 
Kentucky, and brought suit to enjoin Northcutt from using the words 
"Blue Lick" in connection with his advertisement and sale of water 
from an artesian well in Campbell county. The court, in affirming 
the right to an injunction, said: 

"It is substantially alleged and adrnitted that water from the two springs of 
appellees hâve been for a century known, sold, and used throughout the United 
States and many fpreign countries as médicinal water, and also that they and 
those under whpm they claim hâve, by long use and légal adoption, acquired 
exclusive right to the use of the words 'Blue Lick' as their trade-mark. Thougn 
Upper and Lower Blue Lick springs are some distance apart, and bélong to 
two distinct flrms, the water from thera seems to be composed of the same ingré- 
dients, and to possess the same kind and combination of médicinal qualities. 
And, as the trade-mark 'Blue Lick Water' has been heretofore appropriately 
and legally adopted and used by each représentative owner without objection 
of either, they hâve a common interest in preventing a third party illegally ap- 
prbpriating and using it, and, consequently, hâve a right to jointly maintain this 
action. Appellant states in his answer that he and those who preceded him 
hâve been selling and shipping water from said artesian well for a period of 
at least sixteen years; that for about one year of that time the trade-mark 
or brand used in the sale of said water was 'The Campbell County Blue Lick 
Water,' and for about fifteen years last past the trade-mark or brand used by 
him and the former owners and proprietors in sale of said waters has been 
'Kentucky Blue Lick Water.' And the two défenses based upon this alleged 
statemeht of fact are: First, that appellees, having knowledge thereof, and 
acqùiescingïn suchuse of the words 'Blue Lick Water' by appellant and his 
predecessors,' is now estopped to deny their right or interfère with the exercise 
of it by them; second, that the action is barred by the statute of limitation. 
That appellees acquired exclusive right to use as their trade-mark the words 
'Blue Lick Water* is not only apparent from the facts stated in their pétition, 
and conceded in the answer of appellant to be true, but has been deflnitely de- 
cided by this court, in the case of Water Co. v. Hawkins (Ky.) 26 S. W. 389. 
Such being the case, the use and attempted appropriation of the same words 
by the predecessor of appellant, in advertising and selling water from the artesian 
well, was manifestly illégal and fraudulent." 

Since the case of Mill Co. V. Alcorn, 150 XL S. 460, 14 Sup. Ct. 151, 
was decided, holding that the word "Columbia" placed upon flour sacks 
could not con'stïtute a proper, trade-mark wôrd so as to give the person 
using it an exclusive right, no one would be so hardy as to claim 
that an exclusive right to the use of a geographical name could be 
acquired as a trade-mark proper. Indeed, the doctrine of that case 
wan not riëw in 1893, but bas been the leading doctrine on the subject 
both in this country and JEngland for many years, as is elearly shown 
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by the cases already cited. There is no inconsistèncy between that 
case and the previous décisions of the state and fédéral courts in this 
cquntry, inclnding the décisions of the United States suprême court 
before cited, to the effect that "wrongs of this description, whereby, 
through an artifice of any sort, the goods of one manufacturer become 
confused in the public mind with goods of some other manufacturer, 
may be redressée in a court of equity." Merriam v. Clothing Co., 47 
Fed. 411. 

, In the case of Pillsbury t. Mills Co., 24 U. S, App. 395, 12 C. C. A. 
432, and 64 Fed. 841, which, like this, was a case of unfair and f raud- 
ulent compétition, Jenkins, Circuit Judge, speaking for the court, 
says: ; . ,-.,. 

"In the considération of this question we hâve not overlooked the case of Mill 
Co. v. Alcorn. That was the case of a trade-mark pure and simple, in which 
it was held that one cannot acquire the right to the exclusive use of the word 
'Columbia.' . * *. * There the proof failed to establish that the brand was 
palculated to mislead or deceive. Hère the proof is overwhelming to the effect 
that the brarid used was designed to mislead, and actually did deceive and mis- 
ead." 

Since the case of Mill Co. v. Alcorn was decided, a question arose 
in the United States circuit court for the district of New Jersey in 
Envelope Co. t. Walton, decided in 1897, and reported in 82 Fed. 
469, in référence to the use of the same word "Columbia" in con- 
nection with certain symbolical représentations of Columbia by 
différent dealers who had placed it upon their packages of tissue 
paper. The complainants brought their bill to restrain the use of 
the word "Columbia" and the allegorical représentation, alleging 
that they had used it for more than 10 years continuously to dis- 
tinguish their manufacture of a superior quality of tissue paper, and 
charging the défendants with the use of the same words and repré- 
sentations upon a tissue paper manufactured by them, and in such 
a manner as to constitute unfair and fraudulent compétition. The 
défendants were allowed, besides answering, to file a cross bill, by 
which they set up that they had employed the word "Columbia" and 
a symbolical or allegorical représentation of "Columbia" upon their 
packages for a period of 17 years and longer before the complain- 
ants had employed them. The court, in deciding the case in favor 
of the défendants, granting the injunction asked for in the cross 
bill, says: 

"There cannot be any question that undér thèse circumstances there is grave 
danger that the goods may be mistaken the one for the other. If the question 
presented were only the one raised by the complainants' bill, I should not hesi- 
tate to grant them the relief asked for; but the prior application by the de- 
fendants of the word "Columbia' to the same product changes the situation of 
the parties. It cannot be said that Walton & Co. acquired a technical trade- 
mark in the Word 'Columbia,' in view of the décision of Mill Co. v. Alcorn, 150 
U. S. 460, 14 Sup. Ct. 151; but that they were the first persons, so far as the 
records shows, to âpply the word to this article of production, cannot be dis 
nuted. By such application and continued use their paper became known to 
the trade and the public generally. It acquired a réputation for quality, and 
the name Was a distinct! ve mark of excellence. The figure of 'Columbia' after- 
wards added by the complainants cannot be regarded as more than a mère am- 
plification of the word 'Columbia' prevlously appropriated. It conveys no fur- 
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ther or other idea than the word, and can be regarded only as a différent way 
of expressing it. It is apparent that, inasmuch as none of the wrappers in con- 
troverse bear the names of the makers, the packages must be known and desig- 
nated and called for by the users as 'Columbia paper,' whether the word 'Colum- 
bia' be expressed in letters alone, or in a figure typifying 'Columbia.' So it 
would happen that, whether a purchaser wanted the package of the complain- 
ants or the défendants, he must ask for Columbia paper. It would be impos- 
sible for the seller to know which of the manufactured articles was desired, and 
the public would be rendered liable to hâve imposed upon it goods which they 
did not want. Such a condition must inevitably lead to confusion in the trade, 
disappointment to the gênerai public, déception of ultimate purchasers, and 
be productive of unfair compétition in trade. Orr v. Johnston, 13 Ch. Div. 434; 
Sawyer v. Horn, 4 Hughes, 239, 1 Fed. 24. One cannot be permitted to prac- 
tice déception in the sale of his goods as those of another, 'nor to use the means 
which contribute to that end.' Perry v. Truefitt, 6 Beav. 66. Irrespective of 
the question of trade-mark, inasmuch as Walton & Co. appgar to bave been 
the flrst to put up their paper with the distinguishing mark 'Columbia,' and as 
their goods were the flrst to become known to purchasers as 'Columbia Paper,' 
no other person should be permitted to use that name as the sole distinguish- 
ing mark of a like article, whether expressed in letters or by figure, and in that 
manner mislead the gênerai public into buying his goods as those of his com- 
petitor. If the word could not be used as a trade-mark, it is to be treated as 
a descriptive term, to the benefit of which they are entitled. Wilson v. T. H. 
Garrett & Co., 47 U. S. App. 250, 24 C. C. A. 173, and 78 Fed. 472." 

The following are some other of the leading cases which we hâve 
examined, and which afflrm the same gênerai principle: Reddaway 
v. Hemp-Spinning Co. [1892] 2 Q. B. 639, 9 Rep. Pat. Cas. 503; Powell 
v. Brewing Co., 11 Rep. Pat. Cas. 563, 13 Rep. Pat. Cas. 235; Paine v. 
Daniell, 10 Rep. Pat. Cas. 217; Hine v. Last, 7 Law T. 41; Braham v. 
BeaGhim, 7 Ch. Div. 848; Knott v. Morgan, 2 Keen, 214; Magnolia 
Métal Co. v. Atlas Métal Co., 14 Rep. Pat. Cas. 389; Society of Ac- 
countants t. Corporation of Accountants, 20 Scot. Sess. Cas. (4th 
Séries) 750 ; Dunnachie v. Young, 10 Scot. Sess. Cas. (4th Séries) 874. 
In this last case the following remarks of Lord Craighill seem pe- 
culiarly applicable to the case at bar: 

" 'Glenboig,' as used by the respondents, and without any explanation of the 
sensé in which the word was used, could not but be a description almost cer- 
tainly leading to a déception. The lord ordinary appears to me to hâve been 
Insensible to this considération. He thinks that because Dunnachie made 'Glen- 
boig' a part of his trade-mark, the word must be held to be publici juris— mis- 
reading the Case of Seixo, as I think. But Dunnachie was on Glenboig; the 
clay he used was raised and manufactured there; and in putting the name 
of the place into his trade-mark he was only following the course ordinarily pur- 
sued. The respondents, however, are not on Glenboig. In taking that word 
they took it only because it denoted goods known in the market to be of high 
quality; and, if they are to find virtue in it, this will only be because those who 
at flrst or second hand are the purchasers of their goods read the word as indi- 
cating that the goods are the product of a manufactory other than Heathfield. 
The respondents try to justify their assumption of Glenboig, flrst, on the ground 
that their clay is of the same seam; and, second, that the word 'Glenboig,' as 
used by them, is qualified by the word 'Young's,' and so misapprehension, not 
to say déception, is prevented. The fact assumed in the former of thèse 
grounds has, I think, been established, but it is insufficient as a justification. 
The least that can be said on the subject is that the word, as used, is ambiguous. 
That, in my opinion, would be enough. Why should the respondents use a word 
that may mislead,— that may lead people to buy their goods as the goods of the 
«omplainers? If ail the respondents desired to suggest is that their bricks are 
made of the clay of the Glenboig seam raised on Heathfield, a Word or words 
could be introduced by which this could be communicated." 
86 F.— 40 
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Every case, as tas ! often beën'adjudgéd, mtfst rest upon its own 
clrcumstânçesf but tHïs case aiiâ ûiany othérs alre^idy quotéd seem 
quite indistihgiiishabie on principle from the casé in hahd. The 
resuit of ail the cases is that thenquestion must corne down to one 
of fair or fraMuîent compétition. Thread Co; v. Armitage, 67 Fed. 
897, affirmed 74 Fed. 936; l Merriani v. Publîshing Go., 49 Fed. 914; 
Seixô v. Provëzende, l Ch. App, 192; Lead Go. v. Masury, 25 Barb. 
417; Wotherspoon v. Gurrie, L. E. 5 H. L. 508,; Myer's y. Buggy Go., 
54 Mich. 215, 19 N. W. 961> and 20 N. W. 545; Keller v. Goodrich 
Co. (Ind.,Sup.) 19 N. E. 196; Çompanie General y. Rehdër, 5 Rep. Pat. 
Cas. 6Ï; Free Fishërs & Dredgèrs of Whitstablé y. Elliott, 4 Law T. 
273; Thompson v. Montgomery, 41 Ch. Div, 35, This last case is 
very analogous to the case at bar. The plaintif! had established 
a brewery at a place câlled "Stbne," wherë he had long carried on 
business, and whence his aie, ùndër the dénomination "Stone Aie," 
had acquired a réputation. Lord Lindley, in reversing the order 
denying an injunction, said : 

"The plaintiffs rights are to prevent anybody from passing off his goods as 
the gûodè oï the plaintiff , : which is indeed the very substance and kernel of the 
cases on this silbject California Fig'Syrup Co. v. Taylor Drug Co., Limited, 14 
Rep. Pat. Cas. 341." 

In McAndrew v. Bassett, 4 De Gex, J. & S. 380, the plaintiffs were 
large manufacturer of licorice. They styled this licorice "Ana- 
tolia." : Anatolia was the name applied to a whole tract of country 
wherein licorice 1 root is largély grown; : At the time plaintiffs be- 
gan to use the word there was no other manufacturer of licùricë 
stamping it with this. word. Subsequently, in respônse to an order 
for Anatolia licorice, défendants caused a stamp to be prepared 
containing the wprd,"AnatQlia,?''and put it on the goods, and after- 
wardscontinued'to use it- The court below granted a perpétuai 
injunction restraining the use of the word- "Anatolia" by the de- 
fendants on licorice. In respônse to the argument that the word 
"Anatolia" Was cpnjimonlto aUv^bë court said; , ., 

"That argument Is merely a répétition: of the fallacy which I hâve frequently 
had occasion to expose. The pfcrpertylii the wordforiall purposes cannot exist, 
but property in that Word, as applied by way of stamp: upon the pafticular vendi- 
ble article as a stick of licorice, does ëSdst the moment thé article goes into the 
market so staiïipéd, and there obtained! aceeptance and réputation, wlïereby the 
stamp gets currency as an indication ofsuperior quallty, or some^ other clrcutn- 
stance, which rentiers the article; so stamped acceptable to the public." - 

In Van Horniy.; Ooogan (N. J, Ch.) 2g ÀtL 7S8, plaintif! and its 
predecessors had,; at Newark, N. J., for a great mariy years; manu- 
factured and sold stoves and ranges under ; tlïè : style of "Portlarid 
Stoves arid Raiïges." , Défendants carried , ! o'ij .business very dose to 
plaintif^ and, pegan to make, ad^ertise, and sell "Famous portland 
Ranges." It was insisted. that there could be no trade-mark in the 
word "Portland'' because it was a geographical name, and on this point 
the court sald.' '" . '). ..'..' '" 

"But it is eonten.ded that a geographical name, Hke 'Portland,' cannot be a 
trade-mark, npr tq be soused asto give the dealer who flrst adopts it an ex- 
clusive property JUj^t., .TJiis, I . think, ,, may be conçeded, without impalring in 
the'sligtitest degree the; çomplainant?8 H right to the protection it aska; for, ai 

» 21 O. O. A. 178. 
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was said, in substance, by Lord Langdale, in the case just cited, the question, 
in cases like this, is not whetber the complainant has a property in the name 
by which his goods are distinguished in the market; but, on the contrary, the 
pertinent Inquiry is, has the défendant a right to use the name by which the 
complainant's goods are known, for the purposes of déception, and in order to 
attract to himself that custom which, without the improper use of such name, 
would hâve flowed to the complainant? And the answer to the inquiry is that 
the défendant has no such right. The suprême court of the United States in 
Coats v. Thread Co., 149 U. S. 562, 566, 13 Sup. Ct. 966, recently said, speaking 
by Mr. Justice Brown, that there can be no question as to the soundness of the 
proposition that, irrespective of the technical question of trade-mark, one 
trader has no right to dress up his goods in such manner as to deceive an intend- 
ing purchaser, and induce him to believe he is buying the goods of a rival trader. 
'Rival manufacturer may lawfully compete for the patronage of the public in 
the priée and quality of their goods, in the beauty and tastefulness of their 
inclosing packages, in the estent of their advertising, and in the employment 
of agents; but they hâve no right, by imitative devices, to beguile the public 
into buying their wares under the impression they are buying those of their 
rivais.' " 

The same rule prevails in the French and German law, and is com- 
prehensirely thus laid down in Kohler, Trade-Marks : 

"Much more important is a second kind of fraudulent compétition,— so im- 
portant that many législatures especially single it out, and hâve passed particu- 
larly severe rules regulating it. It is one of the most common practices to dés- 
ignate the products of a place, if thèse products be of a particularly celebrated 
character, by the name of their place of origin. For commerce in cultivated 
plants this form of désignation is a vital question, and in the same way for 
minerai products, for minerai waters, and so forth; and also for industrial and 
manufactured goods this désignation has an eminent meaning, since the products 
of certain countries hâve their peculiar advantages and peeuliarities, which corne 
either from the peculiar quality of the raw material of a country, from the cus- 
tomary skill of the workmen, or perhaps from a spécial method of production 
long in vogue. The great popuîarity of such goods in demand, the ready sale 
which they find, and the profits which their production brings, are temptation 
enough for many traders to mark their goods also with the name of this locality, 
entirely foreign to : them, in order to realize the advantages which this demand 
produces. Such practices often inflict the most déplorable damage upon the 
genuine and reputable products of those places, not only in that they rob them 
of a good part of the revenue directly, but the greatest damage consists in the 
dépréciation which the indiffèrent wares, entirely foreign to the nature of the 
place from which they are said to corne, inflict upon the entire locality, which 
they bring into bad repute. Before the publie notices the déception, it has 
become disgusted with the inferior goods, and a flourishing branch of industry 
is ruined at a blow. In glowing colors, and without exaggeration, the terrible 
effect which such practices hâve upon industry has beën depicted in the report 
of Lemoine des Mares in the French law of 1824. It states there particularly 
that several branches of industry 'owe to them the loss of their relations with 
foreign countries which closed their markets to them from the moment that they 
saw the most common product arrive uncler a name which heretofore they had 
been in the habit of respecting and honoring.' Pouillet, p. 707. It is just the 
trade with foreign countries that is most injured by thèse practices, because 
there the déception is far more difflcult to detect, and the foreigner is easiest 
deceived in his perception of the true nature of the goods." 

The cases in which a person has been enjoined from using his own 
name in connection with other labels or brands upon his goods 
proceed upon the same gênerai ground of deceit and unfair compéti- 
tion in trade, If a person may be restrained from the use of his own 
name upon his own goods because such use, in the circumstances, 
will deceive the public into purchasing his goods believing them to 
be the goods of another, to the injury of the public and the good 
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will and business of such other person, so, also, on the like principle, 
may he be restrained from using any other proper or geographical 
naine when such use will produce like results. Garrett t. T. H. Gar- 
rett & Co., 24 0. C. A. 173, 78 Fed. 473; William Eogers Mfg. Co. v. 
Rogers & Spurr Mfg. Co., 11 Fed. 495; R. W. Rogers Co. v. William 
Rogers Mfg. Co., 17 C. C. A. 576, 70 Fed. 1017; Landreth v. Landreth, 
22 Fed. 41; Pillsbury v. Mills Co., 24 U. S. App. 395, 12 C. C. A. 432, 
and 64 Fed. 841; Tarrant v. Hoff, 22 C. C. A. 644, 76 Fed. 959; Meyer 
v. Medicine Co., 18 U. S. App. 372, 7 C. C. A. 558, and 58 Fed. 884; 
Walter Baker & Co. v. Baker, 77 Fed. 181; Brinsmead v. Brinsmead, 
101 Law T. 606; Melachrino v. Melachrino, 4 Rep. Pat. Cas. 215; Bar- 
low v. Johnson, 7 Rep. Pat. Cas. 395; Huntley v. Biscuit Co., 10 Rep. 
Pat. Cas. 277. It is hardly necessary to cite authority for the doctrine 
that in cases where the question is simply one of unfair compétition in 
trade it is not essential there should be any exclusive or proprietary 
right in the words or labels used, in order to maintain the action. This 
lias been decided by the United States suprême court both before and 
since the décision of Mill Co. v. Alcorn. See Coats v. Thread Co., 
149 U. S. 562, 13 Sup. Ct. 966; Singer Mfg. Co. v. June Mfg. Co., 163 
U. S. 169, 16 Sup. Ct. 1002. In the former of thèse cases the doctrine 
is distinctly and broadly announced that, "irrespective of any ques- 
tion of trade-marks, rival manufacturers hâve no right, by imitative 
devices, to beguile the public into buying their wares under the im- 
pression that they are buying those of their rivais." 

In the defendant's brief and argument much reliance is placed upon 
the fact that one of the mills belonging to the Pillsbury-Washburn 
Co. is situate outside the city limits of Minneapolis. But, upon ex- 
amination, this défense, much like the other défenses in the case, van- 
ishes into "unsubstantial air" when viewed in the light of the évidence. 
The objection, if good at ail, would go to show a misjoinder of parties; 
that is to say, that the Pillsbury Flour Mills Company should not hâve 
been joined with the six other corporations, ail of whose mills are sit- 
uate at the Falls of St. Anthony, within the city limits of Minneapolis. 
It would furnish no good reason for not granting the relief asked for 
as to the other complainants. The objection, if of any value, should, 
no doubt, hâve been taken by plea in abatement for the misjoinder 
of parties. A plea to the merits is held to be an admission not only 
of the competency of the plaintiff s to sue, but to sue in the particular 
action which they bring. Society for Propagation of Gospel v. Town 
of Pawlet, 4 Pet. 480. But upon the merits there is but little sub- 
stance to this objection. The évidence shows that this Anoka mill 
has always been an intégral part of the great Minneapolis milling 
plant belonging to the Pillsbury Flour Mills Company; that it has 
the same machinery, is run by the same proprietors, in the same 
manner, grinds the same grade of wheat, is subject to the like inter- 
change of flour and tests; that the business of the mill has always 
been conducted in Minneapolis by the same parties in connection with 
that of their other mills, and has always been considered and treated 
as one of the Minneapolis mills. It is situated on a tributary of the 
Mississippi river, about 10 miles outside the city limits, in a small 
suburb of the city, only because there happened to be a water power 
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at that place. For thèse reasons, the public has not been deceived, 
because this, which is one of the smallest mills, has been practically 
for ail purposes a Minneapolis mill, and part and parcel of the Pills- 
bury flouring plant in that city. There is nothing unusual, and it 
does not seem to be a material circumstance, that large manufacturing 
concerns carrying on business in a city should hâve some portion of 
their works outside the corporate limits; and it hardly requires the 
citation of authorities to the point that, where this is done, such busi- 
ness will be considered entitled to the same measure of protection as 
if carried on wholly within the corporate limits. See Kohler, Trade- 
Marks, 291; New York & K. Cernent Co. v. Coplay Cément Co., 45 
Fed. 212, where it is said that ail cernent manufacturera in Eosendale 
and vicinity may rightfully call their nianufactured article "Rosendale 
Cernent"; Stone Co. v. Wallace, 52 Fed. 431. 

As we read the opinion of the court below (see 82 Fed. 816), the 
injunction was refused not only because the several complainants could 
hâve no exclusive interest in the words, the use of which by défendant 
is complained of, as a trade-mark, but on the further ground that 
the misuse of thèse words by the défendant cannot injuriously affect 
any one particular complainant, because they do not imply that any 
one in particular of the complainants manufactured the flour sold by 
the défendant. We think this ground not tenable. If the complain- 
ants were Consolidated into one great business concern, this objection 
would be obviated, because then one corporation would manufacture 
ail the flour made at Minneapolis, as now the several corporations 
complainant do. But, if such a corporation would be entitled to 
relief, we take it that any one or more of the complainant corporations 
having a common interest in preventing the fraud will also be entitled 
to maintain the action. In the judernent of the court it is the com- 
mon every-day case of several persons having a common interest in 
the prévention of an irréparable injury joining together to obtain the 
desired relief. Though their interests are différent in degree, they 
are of the same quality and kind. Any number of landowners may 
join together to enjoin the assessment and collection of an illégal 
tax upon real estate, or one or more may sue on their own behalf, 
and for the benefit of ail others similarly situated. One landowner 
may own a thousand acres, and another but one. That inakes no 
différence so long as their grievance is of the same character, though 
differing in degree, as affecting différent persons. So, if a person 
attempts to erect a nuisance of any kind upon a block of land in a city 
where the lots to be affected are owned by différent owners, any one 
may sue, or one or more may join together in asking for relief by in- 
junction. The same principle is illustrated in the cases of common 
of pasturage or common of flshery, and the same rule prevails. The 
test is whether the parties hâve an interest in common in the subject- 
matter of the suit as well as in the question involved; whether, to 
use the language of Mr. Justice Nelson in Cutting v. Gilbert, 5 Blatchf . 
259, 261, Fed. Cas. No. 3,519, approved by the suprême court in Scott 
v. Donald, 165 U. S. 107, 116, 17 Sup. Ct. 262, "there is a community 
of interest growing out of the nature and condition of the right in 
dispute; for, although there may not be any privity between the nu- 
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merous parties, there is a common title out of which the question 
arises, and which lies at the foundation of the proeeeding." In ail of 
thèse cases, and many more of like kind, any one may separately, but 
not jointly with another, maintain an action at law, or any one or 
any number together, to save multiplicity of suits, and prevent irrép- 
arable injury, may maintain a MU in equity to enjoin. The doctrine 
is too common to require the citation of authorities. 

In the examination of the cases upon the subject of fraudulent com- 
pétition in trade we hâve found many like this, where both individuals 
and corporations having a common interest hâve united together to 
maintain the action in equity, only one or two of which we will refer 
to. In the case of Society of Accountants v. Corporation of Account- 
ants, 20 Scot. Sess. Cas. (4th Séries) 750, the Society of Accountants 
in Edinburgh, the Institute of Accountants and Actuaries in Glasgow, 
and Society of Accountants in Aberdeen, three several and distinct 
societiës, ail incorporated by royal charter, as well as the individual 
members of each, joined in a suit to prevent the Corporation of Ac- 
countants, Limited, and certain of its members, from using the letters 
"C. A." (chartered accountants). From the date of thé incorporation 
of complainants thèse letters had been used to designate their mem- 
bers, and were so understood by the public. Each of the complain- 
ant societiës consisted of a body of professionâl men who had asso- 
ciated themselves for the purpose, inter alia, of keeping up a high 
standard of professionâl éducation and efficiency. The court, in grant- 
ing the interdict, said: 

"Hère each of the corporations ls ttot only incorporated, but each has a dis- 
tinct patrimonial interest in enforcing its conditions of membership,— an interest 
àttàching both to the corporations as such, but also to its individual members. 
But, if this be so,— if a wrong is dane,— and a title to sue exists where there 
is only one corporation, does it make any différence that there are hère three 
corporations, and that the injury conslstsin conduet which involves a false rep- 
résentation of membership of one or other of the three? I do not, I confess, 
see that this makes a différence in principle— at least assuming that, as hère, 
the three corporations jointly complain. There may be a différence in degree, 
—that ïs to say, there may be a différence in the degree of the injury to each body 
individually,— but Tthink that that is ail, and I am not able to hold that that is 
enough. Each corporation suffers a légal wrong, greater or less, and, that being 
conceded, the question becomes one merely of title to sue." 

The case upon appeal was unanimously affirmed. The same raie 
was recognized and adopted in Northcutt v. Turney (Ky.) 41 S. W. 
21. The order of the court below is reversed, and the case remanded, 
with instructions to grant the injunctibn as prayed. 



BATCHELLER v. THOMSON. 

(Circuit Court, S. D. New: York. April 15, 1898.) 

Tradk-Mark'— Ubed bt Two Firms in Différent Countries. 

Where a trade-mark is used r "tyy a manufacturer in England and alsô by 
a firm in thëiTJnited States in which he ls a partner, and Its use began in 
both places at âbout'the same tinte, and it came to identifying the article 
manufactured by thè United States flrm by use in i^s business for many 
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years, ariâ the English manufacturer retired from the United States firm, the 

,.. right to use it passéd to his suceessors 'es, part of the business, and he will 

not be allowed to use lt in this eôuntfy in a separate business of the same sort. 

'•> i >:, . • ■ , • 

S. D. Cozzens, for complainant. 
Hamilton Wallis, for défendant. : 

WHEELER, District Judge. Hère are two suits and a cross cause 
which turn upon the right to use the words "Thomson's Glove-Fit- 
ting" as a trade-mark for corsets. Prior to 1867, Thomson and his 
brother were in business in France under the name of Thomson Frères, 
and in England under the name of W. S. & C. H. Thomson & Co.; and 
he, Charles H. Langdon, and Batcheller were in business in New 
York under the name of Thomson, Langdon & Co. A peculiar style 
of corsets was patented for Thomson Bros, in France, and called 
"Thomson's Corset Gant," meaning glove ; and for Thomson, Langdon 
& Co. in the United States, and called "Thomson's Glove-Fitting." 
Thomson's brother died, and the English firm became W. S. Thom- 
son & Co., and was continued, and he remained a member of the firm 
of Thomson, Langdon & Co. in New York until December 31, 1878. 
This trade-mark was used in its business at considérable expense, and 
with great success; and it became very important and valuable to the 
firm, in the United States, and its use there was not interfered with. 
Thomson retired under a written agreement with Langdon dated Octo- 
ber 31, 1878, whereby he assigned to him: 

"Also ail lnterest and daims of said Thomson of, in, and to any and ail trade- 
marks of any description whatever heretofore used by said Thomas, Langdon 
&.Co. in. the United States, with the full privilège and liberty to use the same 
during his lifetime in such mânhèr as said Langdon may deem best; and also 
the full and undisturbed right to use, in any and ail business in whieh said 
Langdon may be hereaf ter engaged, the business désignation of Thomson, Lang- 
don & Co., so long as said Langdon shall be personally engaged in the business 
in tjhe United States now carried on by the said firm." 

A written agreement between them, and agreed to by Batcheller, se- 
curing Thomson on the business of the firm for what Langdon was to 
pay Thomson, and a further written agreement between the three for 
the same purpose, contained a provision that: 

"The said Langdon and Batcheller also both agrée, and each for himself agrées, 
that'SO long as the new flrm of whieh they two shall be partners shall continue 
to use for the new flrm the business -désignation of Thomson* I^angdqn & Co., 
or stamp the name of Thomson upon their goods, the said new flrm will entirely 
abstain frbm sélling any goods manufactured by said new firm, of which the 
London business hbuse of W. S. Thomson & Co. now make the Same or similar 
goods to or for the markets of Canada or Great Britain." 

On Octpber 29, 1893, by an agreement signed by Langdon and deliv- 
ered tp Thomson, ail accoùnts between Thomson and Thoinson, Lang- 
don & Co. were to be considëréd as settled, and the writing contained 
this further clause: ...■■,.,■' 

"(4) That in case I shall hâve any interest in any new co-partnership which 
may be foimed after the expiration of the présent co-partnership on the lst 
January, 1885, or at any earlier date, for the transaction of business in corsets, 
busks, crinolines, or goods of that character, then Mr. William A. Nettleton shall 
be a partner in said business, and shall hâve for his services an interest therein 
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of 25%iWi(hout the necessity of furnishlng any capital to the same; and, in 
case I retire from the business, I hereby âgree that the contract and agreement 
made between us on the 31st October, 1$78, shall in that case become null and 
void, and that ail the rights and privilèges ceded by you to me shall then revert 
to you." 

A new partnership was formed January 1, 1885. Nettleton became 
a member of it, and remained until 1888, having 25 per cent, of the 
profits, and Langdon remained till January, 1893, when Batcheller 
bought his interest, and has continued the business ever since; and 
Langdon is still living. 

Thomson now claims that he originated this trade-mark in England, 
that it has been used in the business of the New York firm by his 
license, and that it is still within his control. Batcheller claims that 
it originated in the New York business, has always belonged to it, 
and eame with it to him. Exactly how its use began is not clear; 
but it began in the New York firm and the English firm at about the 
same time. It came to identifying the corsets of the New York firm 
by its use in the business of that firm, and its importance and value 
as such an identifying mark must hâve grown up from such use there. 
It Would belong with that business as it grew, and could not be legiti- 
mately used in a separate business of the same sort within the range 
of that business. Such other use would, to be of value, make it mis- 
represent other goods to be those of this business. When Thomson 
sold to Langdon he sold his interest in this trade-mark in this busi- 
ness, which was ail that he assumed to, or could, sell, and which was 
his interest in the right to use it in the business of the New York firm 
in New York and the United States. 

The agreement of Langdon of October 29, 1883, much relied upon to 
show a reversion of the right to Thomson, could not, in this view, oper- 
ate to reconvey or transf er any right to this trade-mark separate from 
this business ; and, as no interest in the business was thereby changed, 
there was nothing for the trade-mark to follow. Besides this, the 
provisions of that clause of that agreement seem to hinge upon what 
should be done upon the expiration of that partnership on January 1, 
1885, or before, in respect to Langdon's remaining, and taking in Net- 
tleton, and not upon Langdon's eventually retiring. Langdon re- 
mained, and Nettleton was received, as partners, and the contingency 
upon which there was to be a reversion to Thomson did not take place. 

Langdon's right to the use of the trade-mark in this business seems 
to hâve followed his interest in the business on the sale to Batcheller, 
as good will would; and the right to the trade-mark now seems to be- 
long to him with the business, as a part of it, where only it can law- 
fully as such a trade-mark belong. The trade-mark was registered 
by both, but as the right now passed upon relates only to use within 
the United States, and not in foreign commerce, the registrations are 
deemed to be wholly immaterial. 

Decree for plaintiff in original bills, and dismissing cross bilL 
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PÉRRX et al. v. REVERE RUBBER 00. 

(Circuit Court, D. Massachusetts. January 7, 1898.) 

No. 469. 

1. Patents— Novelty and Invention. 

Bowels, and couplings in the nature of dowels, being common to ail the arts, 
the presumption of want of invention in the application of a dowel to any 
particular art cannot be overcome by mère proof of novelty, or by the pre- 
sumption arising from the issue of a patent, or by inflecisive proofs that it 
met a long existing want which persons skilled in the art had not been able 
to overcome, or by ail thèse combined. 

S. Same— Steam-Joint Packing. 

The Perry patent, No. 462,278, for a steam-joint packing, consisting of a 
hollow core of cotton duck or other woven fabric, a covering of elastic mate- 
rial, and a coupling the ends of which enter the ends of the packing, is void 
for want of invention. 

This was a suit in equity by Edward L. Perry and others against 
the Révère Rubber Company for alleged infringement of letters pat- 
ent No. 462,278, granted November 3, 1891, to Edward L. Perry, for 
a steam-joint packing. 

Edwin H. Brown and Edward P. Payson, for complainants. 
Henry M. Eogers and Alex. P. Browne, for défendant. 

PUTNAM, Circuit Judge. The patent in issue relates to steam 
packing, or gaskets, and contains a single claim, as f ollows : 

"A steàm-jdint packing consisting of a hollow core of cotton duck or other 
woven fabric, a covering of elastic material, and a coupling the ends of whicb 
enter the ends of the packing, substantially as and for the purpose specifled." 

Questions hâve arisen as to the true construction of the patent, 
growing mainly out of inconsistent expressions found in the spéc- 
ification. As originally applied for, it contained several claims, of 
which only one, and that in an amended form, was allowed to re- 
main. The phraseology of the spécification was not meanwhile 
amended, and this accounts to some extent for its conf used expres- 
sions. The proceedings in the patent office show that the exam- 
inera entertained and expressed certain views as to the construction 
of the claim in issue, but they were not of a character to operate as 
an estoppel, and cannot be accepted aB of any effect; and the true 
construction must be determined from the face of the patent. 

One question relates to the nature of the coupling. This, as 
shown in the drawings annexed to the application, is hollow; and 
the spécification proceeds as f ollows : 

"In order to secure the compression of the packing more readily, the core, B, 
Is made hollow, which also provides means for attaching the ends of the hol- 
low coupling tube, C, to join the two ends of the packing together, after which 
the joint thus made is covered with a pièce of suitable 'material. The coupling 
tube is preferably of métal, but other material may be used, and is made hol- 
low to enable it to be compressed with the packing. Although it is considered 
materially advantageous to hâve the coupling in the form of a hollow tube, a 
solid coupling may be used, but possibly not with as good results." 

In view of its connection, the word "materially," found hère, pre- 
ceding the word "advantageous," cannot be accepted in its proper 
sensé ; because, if so construed, the coupling which is made an 
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élément of the çlaim .w.o.ujd, neçessarily be hollqw, T 
terially" must theref ôré yiëld' t& wKât foïlows it, ! ând 



The word "ma- 
we must hold 
that the cortpïing which fbrms &n élément of the clâim may be either 
fiollow or solid. ; .,.,./ 

The complainants maintain thai,.eyen though a solid coupling 
may be used» jet, bythe terms ofthé çlaim as interprétai in thë 
light of the patent* itmust be compressible. By this, of course, the 
complaisants d'oÇot intetid Compressible in every possible 1 sensë, but 
comp.fl'é'si'ble fû a ^^ praçliçi^î.jSè^aaè, as applied to thë 1 , purposes for 
which the proposëd invention is intended. This proposition, how- 
ever, cannot be maintained on the proper construction of the claim 
in connection wîth the spécification. The spécification, by saying, 
in effect, that the cotfpling imay be "made hollow to enable it to be 
compressed With thé packing," ând by omitting from what folio ws 
ail référence to compressibility, çompels the court to construe the 
coupling to incliide a soliè bhe, nbt compressible in the practical 
sensé towhitth ! We hâve rëfëifrëd. ' ii 

The 'parties âlso, in ' part directly and in part indirectly, hâve 
given certain limitations to the patent which it does'not contai». 
The respondent has discussed the'pbssibility that the core of the 
tubing of thei patent, "consisting of; eotton: duck or other woven 
fabric," has référence to some peculiar quality of certain materials 
ofcthat classj'and'it contends that,; ùnless'it be"so, there is nothing 
patentable in the allegëd intention, and that, if it foë so, it does not 
inf range.: But it is entirely plain that référencé is impliedly made, 
as brdinariîyfn such caseâ, to thë Well^knoWn "state of the art, and 
that persbris skilled in thé art may pi*operly t*e âssumed by the 
patentée ^to ^ndeistand the nature^ of'th'é matérîaï suitable for the 
core; Thêrëforë there is nothing nbvëlso : far as thë componëht 
partsof thë -tubing are concerned. 1 '•' ■■'■■'■ ' •_■''. 

The complainântsseek ïo explain that there is in theirpatënted 
prbduct a certam relation between thé size of the coupler and thé 
thickness of the walls of the tubing; that the wâlls aïe tô6thiôk, 
and the centér hole too sinall, to hâve had in anticipation tubing 
©sëd as a pipe' otf 'conducto>j that the patè'nted ; gâsket has a very 
small bore;- and'that thèaMeged prior 1 tubings vary àccbrdingly 
in this lattter particular. Alt thîfei however, must bë héld to relate 
to the complainants' gaskefc as aCtttally put on the mâi'ket; bècause 
the clâim contains nothing as to thèse pafticulârs; ând, indéed, by 
express termsj the r specificatibn stâtes that thé tubing may be of 
any shape or cross section, and Of any diametef fôund ïnost désira- 
ble, adding, ; "Such' changes eoming within ordinary mechanical 
skill." , ' '', '■ ^M, ";' " • ' . : 

It foïïows, tnëretbï'e, thatno function çlaimed for the complain- 
ants'' gasket,ârisin g out of the alleged, compressibility of the coup- 
ler, or of the relative proportions of the parts, can be availed of t(y 
sustain the patetytj' and that 1 ! the ëlâim .in issue coyers a gâsket 
formed by a combiriâtibh bf' any' size of tubing found suitable, with 
any kind of coupling which can enter the ënds of the tubing, pro- 
vided.only that the eoverihg of the tubing is Of an elastic material 
and the core is bf a fabric suitable to-givestrength. <.■'"■ 
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The spécification points out that the tubing is arranged for use as 
a gasket by cutting it to a suitable length according to the par- 
ticular need of each case, bending it in a circle, and uniting it by a 
coupling which opérâtes as a dowel. • The function claimed for this 
product is that it answers for a tubular gasket, ready to be made 
of any desired size, and capable of being so coupled by the person 
applying the same as to be substantially jointless. It is pointed 
out that, inasmuch as it can be put on the market in the form of 
tubing of any length, reàdy to be eut as needed, and with it any 
desired number of couplings, it has been found very convenient, and 
has receiTed a large sale. The complainants maintain that the 
patented product revolutionized the market, but the évidence in the 
record fails to sustain this proposition. Indeed, it appears that 
some of their own witnesses, who were men of large expérience, had 
never heard of it, and were still using gaskets of other styles. 

It is shown beyond doubt, and is a matter of common knowledge, 
that the tubing called for by the claim, as we construe it, contains 
nothing novel. It is also shown beyond question that the use of 
tubing as a gasket, by bending it in a circle, and by uniting the 
ends in various ways, was also much known before the alleged in- 
vention in issue. Much évidence was also offered tending to show 
that several persons skilled in the art, on various occasions before 
the alleged invention, had united the ends of elastic tubing, for use 
as gaskets, by inserting various materials to serve as couplings or 
dowels. The complainants contravene the proofs of the respond- 
ent in this particular, but they apparently rely more on the conten- 
tion that the use thus proven was incidental than on an attempt 
to directly gainsay the évidence offered. 

It is clear beyond question that the only novelty which the com- 
plainants can présume to maintain is the use of the coupling, or 
dowel, in connection with the tubing. It is not easy to perceive 
that such a use is within the range of patentable invention. Dow- 
els, and couplings in the nature of dowels, are common to ail the 
arts, and this application to anv particular art cannot, therefore, 
be regarded as indicating inventive faculty unless the circumstances 
are more peculiar than those found in the case at bar. The propo- 
sitions relied on by the complainants, that the earlier applications 
of the dowel to thèse purposes were incidental, so far, under the 
circumstances, from strengthening their case, weakens it; because 
it indicates that various persons, when the emergency arose, laid 
their hands promptly on this as an available resource, so that its 
use was simply an exhibition of ordinary skill in the art to which it 
appertains. The presumption of the want of the inventive faculty 
in the application of a dowel to any particular art cannot be over- 
come by mère proof of novelty, or by the presumption arising from 
the issue of a patent, or by proofs of the indecisive character which 
we hâve hère, to the effect that it met a want which had long ex- 
isted, but which persons skilled in the art had not been able to over- 
come, or by ail combined. 

Let there be a decree entered according to rule 21, dismissing the 
iiU t with costs. 
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THOMSON-HOUSTON ELECTRIC CO. v. TJNION ET. CO. et al 

(Circuit Court of Appeals, Second Circuit. April 7, 1898.) 

No. 110. 

Patents— Invention— Electric Railway Devices. 

The Van Depoele patent, No. 495,443, for a traveling contact for electric 
railways, must be constraed, as to claiins 2 and 4, as including, by implica- 
tion, means for maintaining the contact device and the conductor in their 
normal working relations, and, so construed, are void, as being for the same 
invention as letters patent No. 424,495, to the same inventer. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

This was a suit in equity by the Thomson-Houston Electric Company 
against the Union Railway Company and others for alleged infringe- 
ment of claims 2 and 4 of the Van Depoele patent, No. 495,443, for 
a traveling contact for electric railways. The circuit court granted a 
preliminary injunction (78 Fed. 363), and the respondents hâve ap- 
pealed. 

William S. Eenyon and Charles E. Mitchell, for appellants. 
Frederick H. Betts, for appellee. 

Before WALLACE and SHDPMAN, Circuit Judges. 

PER CURIAM. This appeal involves the question whether claims 
2 and 4 of letters patent No. 495,443, for a "traveling contact for elec- 
tric railways," granted April 11, 1893, to the administrators of Charles 
A. Van Depoele, assignors to the eomplainant, are void because they 
are for the same invention whiçh had been previously patented in let- 
ters patent No. 424,495. The invention, to adopt the language of an 
expert witness for the eomplainant in a former suit brought upon the 
patent, "consiste generally in an electric railway, having an overhead 
conductor, and a car for said raijiiyay, provided with a contact device 
carried by the car so as to form a uriiitary structure therewith, and con- 
sisting of a trailing arm hinged and pivoted to the car so as to bridge 
the space between it and the conductor, and mové freely both laterally 
and vertically,,and said arm carrying ai its outer end a contact device 
capable of being pressed upward, by a suitable tension device, into en- 
gagement with the uhder side of ime conductor." The essential fea- 
tures of construction involve the location of the supply conductor 
above the track and line of travel of the car, and contact with its under 
side, the arrangeaient of the contact device on a trailing arm, and the 
maintenance of a constant upward pressure by means of a tension de- 
vice opéra ting upon a hinged aritu, The two claims in controversy are : 

"(2) The combination of a car; an overhead conductor above the car; a con- 
tact device, making underneath contact with the conductor; and an arm car- 
ried by the car, and carrying the contact device, and pivoted so as to swing 
freely around a vertical axis." ''(4) The combination of a car; an overhead 
conductor above the car; a contact device, making underneath contact with the 
conductor; and an arm on the car, movable on both a vertical and a transverse 
axis, and carrying the contact device.*' 

The patent contains 16 claims. The characteristics of the inven- 
tion, and the scope and validity of many of the claims, were consid- 
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ered by this court in Thomson-Houston Electric Co. v. Hoosick Ky. Co., 
27 C. C. A. 419, 82 Ped. 461, where we held that claims 6, 7, 8, 12, and 
16 were for the same inventions which had been previously pat en ted; 
and a référence to the opinion in that case will dispense with the 
necessity for any extended discussion now. Referring to some of those 
claims, we said: 

"It would be a waste of time to dwell upon the verbal différences in thèse 
claims. The changes in phraseology import nothing of substance into their re- 
spective combinations. They describe the same thing in différent -language." 

It is insisted for the appellants that the two claims now in contro- 
versy are for the same combination specified in some of the claims 
which were then held to be void. The appellee contenus that they are 
not, because they omit to specify any means for holding the contact 
device in underneath contact with a conductor, and consequently can 
be construed as covering a subcombination in which such means are 
not employed, or, if such means must be read into the claims by implica- 
tion, the claims are not limited to the means described in the spécifica- 
tion, and that upon either construction they are not the claims of the 
earlier patent. The court below adopted this view. If the appellants 
are right, no other question need be considered. It will be seen that 
thèse claims are for identical combinations, except that the arm is 
differentiated in each by functional characteristics. The spécification 
describes a traveling arm carried by a post on top of the car, "which 
is hinged, and should in most instances be also pivoted, to the top of the 
post, although a reasonable amount of looseness in the hinged joint 
will answer the purpose of the pivot." When pivoted, "it swings freely 
around a vertical axis," and meets the terms of claim 2. When hinged 
and loosely jointed, it is "movable on both a vertical and transverse 
axis," and meets the terms of claim 4. We do not entertain any doubt 
that there must be incorporated into thèse claims, by implication, 
means for maintaining the contact device and the conductor in their 
normal working relations. Without them, there is really no "travel- 
ing" contact device, and no operative combination, and the claims 
would cover merely an aggregation of devices which do not co-act un- 
lëss assisted by some instrumentality which must be discovered and 
supplied. The function of the arm, as constructed and arrangea, is 
to establish "moving contact," while maintaining a positive mechanical 
connection between the vehicle and the conductor. It was devised be- 
cause, as previously mounted, the contact device was found to be défi- 
cient in capacity to follow the sinuosities and deflections of the con- 
ductor while the car was in motion. It can only perform this function 
by the aid of some instrumentality which holds it constantly in the 
proper relations to bridge the space between the car and the con- 
ductor, and keep the contact device and the conductor in electrical con- 
nection. As pointed out in the spécification, this consists of a tension 
device operating upon the arm, and maintaining a constant upward 
pressure, thus holding the contact device to the conductor. This ten- 
sion device, or its équivalent, is an indispensable élément of the re- 
spective combinations. That the proper construction of the claims 
is as thus indicated is evidenced by the proceedings upon interférence 
in the patent office. Claim 2 is a literal statement of the issue defined 
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and formulated-by the patent office between what was then claim 1 of 
the application and the claims of two interfering applications. Claim 
1 wasasfoilôws: 

"In an electric railway, the comblnation, with a suitable contact, and the sup- 
ply conductor suspended above the track, of a car provided with a swinging arm, 
carrying à contact device in ita outer extremity, and means for imparting up- 
ward pressure to the outer portion of the arm and contact, to hold the latter 
in continuons working relation with the under side of the supply conductor, sub- 
stantially as descrlbed." 

In formulating the issue the office omitted, as unnecessary, because 
necessarily implied, the éléments enumerated in claim 1 of the appli- 
cation which are not enumerated. in claim 2 oî the patent. One of 
thèse éléments was "means for imparting upward pressure to the outer 
portion of the arm and contact." This élément was apparently thought 
to be as indispensable to the operativeness of the combination of the 
claim as was "a suitable track," an élément also omitted. The appel- 
lee concèdes that the claims are for combinations specified in other 
claims of the patent, which by oûr former décision were held to be void, 
if they require the construction which we hâve placed upon them. In- 
deed, claim 6, which we held to be void, is identical in tenus with claim 
1 of the interférence proceedings,— the claim which the patent office 
regarded as embodying the invention covered by présent claim 2. 
The rule of construction which usually obtains, whereby the several 
claims of a patent are to be differentiated so that effect may be given 
each, cannot be reasonably invoked in behalf of this patent, where so 
many of the claims are duplicated. The order granting a preliminary 
injunction is reversed. 



SHBPARD et al. v. KINNER. 

(Circuit Court of Appeals, Second Circuit. March 2, 1898.) 

No. 47. 

Patents— Licenses — Révocation. 

A patent owner executed a license, with a stipulation that the royalty pro- 
vided for should not be payable so long as a certain contemporaneous agree- 
ment remained in force, and was observed by ail the parties thereto, but 
that, if it became inoperative without fault on the licensor's part, thën the 
licensee should pay royalties. The other agreement, to which the licensor 
and licensee were parties, was one whereby several makers of the article 
in question pooled their interests for the purpose of sustaining priées. After 
a time, one of the parties withdrew from this association; and later, through 
increased compétition, and failure of some membérs to regard the agree- 
ment, priées wére much reduced, meetings of the association ceased to be 
held, and reports of sales were no longer made to it by the members. There- 
upon the licensor gave notice that he would not consent to sales at such 
priées, and should insist on payment of royalties. Held, that the agreement 
ceased to be 'operative, in the meaning of the stipulation in the license, 
when it was no longer effectuai to maintain priées, and tbe licensor ,i not 
being in fault, was entitled to royalties from the time of such notice. 

Appeal from the Circuit Court of the United States for the District 
of Connectîcut. 

John P. Bartiett and Chas. E, Mitchell, for appellants. r 

W. E, Simonds, for appellee. 
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Before WALL ACE; LAGOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. The assignments of error présent the 
single question whether the court below erred in adjudging that the 
license granted by the firm of William B. Curtis & Co. to the défend- 
ants to manufacture and sell the wire hàt f rames of the patent in 
suit was not in force when the suit brought to restrain infringemént 
of the patent was commenced. 

By an instrument executed December 12, 1885, between William 
B. Curtis & Co., as parties of the first part, and the défendants, as 
parties of the second part, the défendants were licensed by William 
B. Curtis & Co. to make and sell the patented hat frames until the 
expiration of the patent, "subject to the payment of royalty." It 
contained also the provisions as follows: 

"Said parties of the second part shall not be bound to pay any royalty unâer 
the license just stated, so long as the said other agreement of even date here- 
with, hereinbefore referred to, shall remain in force, and be observed by ail the 
parties thereto. But aftér said other agreement shall céase to be operative, and 
in the case said other agreement does not become nonoperative through the 
violation thereof by said parties of the first part, then said parties of the second 
part shall pay royalty to said parties of the first part upon ail drooping wire 
frames for hat brims of round wire made and sold by said party of the second 
part at the rate of ten per cent, upon the proceeds of ail sales of'such' wire 
frames for hat brims made and soldby said parties of the second part,— sworn 
monthly aecounts of such sales, to be rendered to said parties of the first part 
as of and for the last secular day of each month, and the payment of royalty 
thereof to be made within fifteen days thereafter; and, in case the said parties 
of the second part shall not render aecounts and pay royalties as herëin pro- 
vided for, then said license shall be revocable at the option of said parties of 
the flrst part." ,.:.,.■ 

The "other agreement'? mentioned in the license was of the same 
date, and was made between William B. Curtis & Co., as party of the 
first part; George B. Sherman, as party of the second part; the 
défendants, as parties of the third part; and Charles S. Andrews, as 
party of the foûrth part. The parties to this agreement had been 
competitors in the manufacture and sale of hat frames. Sherman 
was a licénsee of William B. Curtis & Co., and the défendants and 
Andrews had been making and selling the patented article, and a 
suit for infringemént of the patent had been prosecuted by William 
B. Curtis & Co. against the défendants. The object of the agree- 
ment wasto adjust the différence between the parties, and combine 
their interests, and in that behalf to establish a uniform selling price 
for the articles, and pool and apportion the profits of ail sales. 
The cost of manufacture was estimated to'be 10^ cents per dozen, 
and the agreement contemplated fixing a minimum selling price 
which would yield a profit of 13 cents per dozen. The agreement 
provided for monthly meetings of the parties, at which statements 
under oath of ail sales during the preceding month were to be deliv- 
ered by each. It provided that each of the parties at such meetings 
should pay into a common f und 13 cents for each dozen of the article 
sold, and that the fund should be divided between them in specified 
proportions. Further provisions were as follows : 

"This agreement shall be perpetually binding upon ail said parties hereto, and, 
If one of the parties hereto shall in two instances substantially. violate thto 
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agreement,- then each of the other parties to this agreement is, at the option 
of said party Iast mentioned, released herèfrom. No one of said parties hereto 
shajl sell hat wires at less than twenty-fiye cents per dozen, minus a discount 
of six per cent, excepting existing epntracts already inade by party of the 
fourth part; but this selling price may be changea t>y the agreement of three 
of said parties hereto, ,and any such change shall be binding upon ail parties 
hereto, without otherwfse affecting this agreement. In any matters mentioned 
in this agreement as determina^ile or changëable by action of the parties hereto, 
each of said four parties Shall hâve one Voice or vote, and no more, in making 
any such détermination or change." 

For a time the terms of this agreement were adhered to by ail 
parties. In November, 1890, Ahdrçws withdrew f rom the combina- 
tion. Owing to compétition and other causes, the minimum selling 
price of the patenteâ article was from time to time reduced, ail 
parties consenting. Eventually, the profits payable into the com- 
mon f und became comparatively insignificant, informai conférences 
were substituted for regular meetings, and after the spring of 1893 
no accounts were c«ndered, and no conférences were held. Accord- 
ing to the évidence for the complainant, after the minimum selling 
price had been established at 12 cents, and 6 per cent, discount, per 
dôzën, he refusèd to consent to any further réduction. According 
to the évidence for the défendants, for a considérable period bef ore 
the parties] ceased rendering accounts there had been oo established 
selling price, and the cost price was estimated at 10 cents per dozen, 
and each party sold at the best price he could gét, reporting only 
sales at priées above cost price; and after the spring of 1893 no 
sales were reported, and nothing was dividedj because the selling 
price did not exeeed the cost price. 

In September, 1892, the complainant became sole owner of the 
patent. Early in September, 1893; he demanded a statement of ac- 
count from the défendants; and one was rendered by them, showing 
sales from May 1 to September 1, 1893, at priées ranging from 6 to 
10 cents per dozen. The complainant thereupon notified the de- 
fendants, in substance, that he would not consent to sales at such 
priées, and that he should stop them if he could. December 26, 
1893, he served défendants with notice of revocation of the license. 
The présent suit was commenced in February, 1894. 

Upon the évidence in the record, it seems entirely clear that after 
the spring of 1893 the so-called pooling agreement had become 
merely a, rope of sand» , There was no' concerted action under it. 
The défendants and Sherman insisted that, as modified, it meant one 
thing, and the complainant that it meant another; and each of 
the parties was acting according to his own construction. The de- 
fendants and Sherman claimed the right to sell the patented article 
below cost of manufacture, if they chose, and were constantly doing 
sp. They were contributing nothing to the common f und, and were 
pursuing a course which would necessarily privent the complain- 
ant from maintaining priées, but were yet insisting that, if he made 
-any sales at a profit, he should be accountable to them for their 
pooling proportion. 

The license contemplated that the William B. Curtis Company 
should receive an équivalent for the privilège granted to the de- 
fendants under the patent. It provided that they should pay roy- 
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alty at the rate of 10 per cent, upon the proceeds of their sale8 
of the patented article, whenever, without fault of the licensors, 
the original pooling agreement should cease to be operative. That 
agreement did cease to be operative when it was no longer effectuai 
to maintain the selling price for the patented article as between the 
parties to it. 

After Andrews withdrew from the combination, the concurrence 
of ail the remaining parties was necessary to authorize a réduction 
or change in the minimum selling price. That the complainant ever 
consented to a réduction by which the minimum selling price was 
to be less than the cost of the article is highly improbable, and we 
do not for a moment believe it to be true ; but if he did, and each 
party except the complainant was at liberty to sell for any price 
he pleased, and was selling at priées less than cost, and paying noth- 
ing into the common fund, there was nothing of substance left of 
the original agreement. Under such circumstances it was only 
operative to deprive the complainant of any royalty or rights as the 
owner of the patent. Undoubtedly, the complainant is estopped 
from asserting that the pooling agreement was not operative during 
the period when he saw fit to treat the situation as one which was 
consistent with the meaning and purpose of the agreement. But 
the estoppel extends no further. We are satisfied that he did not 
violate the agreement himself, and that he had ample justification 
for refusing to regard it as longer in force. The défendants were 
informed of his position in September, 1893. If, after this, they 
had rendered monthly accounts, and offered to pay the royalty re- 
served by the license, they would hâve had a défense to the présent 
suit. As it is, there was no défense, and the decree of the circuit 
court was right. 

The decree of the circuit court is affirmed, with costs. 
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(Circuit Court of Appeals, Seventh Circuit March 10, 1898.) 

No. 433. 

Patents— Anticipation. 

Anticipation should not be found in prior devices in the art to which a 
patent belongs, unless they are of such a character as to hâve furnished 
clear, if not unmistakable, suggestion of the improvement in question; 
and if the anticipatory suggestion cornes from another art it should hâve 
less significance, proportioned inversely to the distance from which It is 
brought. 

Same— Invention— String Wrappebs. 

The Williams patent, No. 558,244, for an improvement in string wrappers, 
consisting in cutting into the wrapper on both sides of the end of the string, 
so that the wrapper may be easily opened without tearing or injuring the 
newspaper or other article wrapped therein, présents a patentable invention. 
28 C. C. A. 325, 84 Fed. 197, reversed. 

On rehearing. 

For former report, see 28 C. C. A. 325, 84 Fed. 197. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 
86F.-41 



WOODS, Circuit Judge, For là statement of this case référence îs 
made to the opinion handed dowfi at the last session of this court 
wherein i£ was held that the patent in suit, No. 5585244, issued on April 
14, 1896, to Benajah Williams, for a wrapper for newspapers, etc., 
in view of patent No. 519,185, granted to P. J. Ogle on May 1, 1894, 
was lacking in patentable novelty. A pétition for a rehearing was 
presented showing, on the undisputed évidence in the record, that be- 
fore Ogle had conceived of his design Williams had made samples of 
the wrapper for which his patent was afterwards granted, and, the re- 
hearing having been allowed, the question is whether, the Ogle de- 
sign out of view, the Williams wrapper was patentable. We are of 
opinion that it was. Its utility is proved and: not disputed. It is 
différent f rom anything bef ore it, and is not an obvious or natural sug- 
gestion of what had preceded it in the art. Stress was laid at the 
argument upon the Zimmerman patent, one of the drawings of which 
is in appearance sUbstantially like the Ogle design, but that patent is 
for improvements in key-opening métal cans, and is described as show- 
ing a detached strip terminating in a free tongué at one edge of 
the blank sheet of which the can is made. The making of métal cans 
is another art, and, if in a concôivable degree akin to the art of mak- 
ing of wrappers for newspapers and periodicals, is so rèmotely related 
that it ought not to be considered. Anticipation ought not to be 
f ound in prior devices in the art tè which a patent belongs unless they 
are of such a character as to hâve furnished clear> if not unmistakablé, 
Suggestion of the improvement in question ; and if the anticipatory sug- 
gestion cornes f rom another art it should, of course, hâve less sig- 
niflcance, proportioned inversely tô the distance from which it is 
brought. The device in question, simple as it is, was a happy thought, 
and we hold it to hâve been a patentable discovery because it was not 
directly suggested by anything which preceded it in the art to which it 
belongs, and was not fairly or logically deducible from any or ail of the 
prior forms of construction. The decree below is therefore reveraed, 
with directions to proceed in accordance with this opinion. 



ÏRWIN V. HASSELMAN et al 

(Circuit Court, D. Indiana. April 4, 1898.> 

Ko. 9,397. 

Pateots— Construction of Clàim— Infhinqkment. ' 

The Ryan patent, No. 379,834, for an improvement In book Mndlng, «1- 
leged to consist In having the leaves In small bunches or sections secured to 
the back separately and flexlbly, the leaves being rendered flexible by creas- 
lng them parallel to and a short: distance from the back, construed in view 
of the patentee's acquiescence in the rejeetion of broader daims, and held to 
be entitled only to a narrow construction, and not to aecure the exclusive 
right to use creased leaves in the manufacture of books. 

This was a suit in equity by James M. Irwin against Otto H. Hassel- 
man and others for alleged infringement of a patent for an improved 
method of binding books. 
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Paul Bakewell and James P. Baker, for complainant 
Addison C. Harris, for défendants. 

BAKER, District Judge. This is a suit to restrain the alleged in- 
fringement of letters patent No. 379,334, granted to Michael Ryan, the 
assignor of the complainant. The patent is for the purpose of secur- 
ing certain new and useful improvements in bookbinding. The object 
of the invention is stated to be "to provide a method of binding books, 
particularly blank books and books of record and référence, in such a 
manner that, when a book shall be opened at any point, the leaves may 
fall and be substantially flat, and the pages thus exposed présent, as 
nearly as possible, a level surface, for convenience in writing and ruling 
thereon." The patent shows, describes, and claims two ways of carry- 
ing the invention into effect. In this case we are concerned only with 
the form of the invention illustrated by Figs. 2 and 3 of the drawing, 
ànd covered by claim 1 of the patent. Hence we shall refer hère 
only to those parts of the spécification and drawings of the patent 
which relate to this form. The form in question hère is that illus- 
trated by Figs. 2 and 3 of the drawings hère reproduced: 



Fig. 2. 




J^. s 




Referring to the above illustration, the spécification states: 

"D, Figure 2, is a sheet forming two leaves, which hâve been folded to form 
the creases d, d." 

After stating the object of the invention, as before quoted, the spéci- 
fication proceeds (référence being hère made only to Figs. 2 and 3, su- 
pra): 

"This object I accomplish by forming a hinge Joint in the leaf at a line parallel 
to, and a short distance from, the binding (which distance would vary accord- 
tag to the size of the book and weight of the paper), * * * by a crease 
made by folding as shown in Figure 2, * * * which wlll render the leaf 
flexible at that point" 

The spécification also describes and illustrâtes, by référence to Fig. 
S, how the leaves (such creases being made as illustrated in Fig. 2) are 
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made into sections or bunches, and such sections or bunches are bound 
to the back by stitching. Fig. 3 is thus described in the spécification: 

"Figure 8 is a sectional vlew showing the bunch, 0, attached to the flexible 
back, B, and a leaf of one half the buncb turned over upon the other half." 

Claim 1 of the patent (the only claim involved in this suit) is: 

"A book composed of sections or bunches of a small number of leaves, In whlch 
each section is secured to the back separately, and thereby flexibly thereon inde- 
pendently of the others, and in which the leaves are rendered flexible at a Une 
parallel to and at a suflicient distancé from the back, to allow each to lie flat 
upon the others when open, substantially as set forih." 

The complainant, testifying as an expert in his own behalf, says that 
the différence in the manufacture of books according to the first claim 
of the Ryan patent and the old and familiar method of manufacture 
consists solely in the use of the creased leaves; that both kinds of 
books are of the same class and weight of paper, made up in bunches 
or sections exactly alike, sewed in the bands exactly in the same man- 
ner, except that a book of the old and familiar make has not the 
feature consisting of the creased leaves illustrated and described in 
the first claim of the Eyan patent. It is thus conceded that the sole 
novelty consists in the use of the creased leaves. This feature Eyan 
attempted to secure in various ways by the four claims contained in 
his application for a patent. Thèse claims were: 

(1) "A book having leaves rendered flexible at a Une parallel to and a short 
distance from the back, substantially as and for the purpose set forth." 

(2) "A book having leaves perforated at a Une parallel to and a short dis- 
tance from the back, substantially as and for the purpose set forth." 

(3) "A book whose sections or bunches are composed of a small number of 
leaves fastened together at a Une parallel tb and a short distance from the back, 
substantially as and for the purpose set forth." 

(4) "A book in which the leaves composing each half of each section or bunch 
are stitched together along a line parallel to and a short distance from the back, 
whereby they are both perforated and fastened to facilitate folding, substantially 
as set forth." 

Each of thèse claims was rejected by the patent office on the ground 
of anticipation by former patents which were cited. The claimant 
acquiesced in such rejection, and, without making any change in his 
spécification, filed the three new claims which were allowed, and consti- 
tue a part of the présent patent, the first of which is the only one in- 
volved in this suit. There was no novelty in the individual steps in 
the manufacture of a book according to the rejected, claims, except in 
respect of the creasing of the leaves. Acquiescence in the rejection of 
a claim distinctly covering this step raises a conclusive presumption 
that it possessed no novelty. Richards v. Elevator Co., 159 U. S. 
477, 486, 16 Sup. Ct. 53. The patentée having once presented claims 
in such form as distinctly to secure to him the alleged novel feature of 
creasing the leaves, and the patent office having rejected them, he, 
having acquiesced m such rejectibn, is, under the repeated décisions 
of the suprême court, now estopped to claim the benefit of his rejected 
claims, or such a construction of his présent claim as would be équiv- 
alent thereto. Morgan Envelope Co. v. Albany Perforated Wrapping- 
Paper Co., 152 U. S. 425, 429, 14 Sup. Ct. 627, and cases there cited. 

In view of the action of the patent office, the claim in suit must 
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be narrowly construed. The éléments of the claim are (1) a book com- 
posée! of Sections or bunches of a small number of leaves, (2) in which. 
(book) each section is secured to the back separately, and thereby flex- 
ibly thereon independently of the others, (3) and in which (book) the 
leaves are rendered flexible , i. e. creased at a Une parallel to and at a 
suffleient distance from the back to allow each to lie flat upon the 
others when open. The first and third of thèse éléments are em- 
braced in the rejected claims, and hence we are led to the conclusion 
that the introduction of the second élément in the claim in suit was 
understood by the patent office to introduce some new and patentable 
élément in combination with the first and third éléments of the claim. 
The évidence shows that in the old and familiar art, as well as in 
that practiced by the défendants, no section or bunch of leaves is se- 
cured to the back independently of the others, but that each section 
or bunch is secured to the back in such manner that it is united to ail 
the others, and that, if this union is destroyed, the book would come 
to pièces. The novelty in books made in accordance with the Eyan 
patent must consist, then, in one or both of thèse particulars: (1) 
That each bunch of leaves is secured to the back independently of the 
others; (2) that the leaves are creased before being formed into 
bunches. As to the first particular, it suffices to say that the défend- 
ants are not shown to hâve made any book in which each bunch of 
leaves is secured to the back independently of the others. The pat- 
entée, Eyan, acquiesced in the décision of the patent office that, in 
view of the prior art, he was not entitled to claim the creasing of the 
leaves as his invention. It follows, therefore, that the défendants 
were entitled to use leaves which had been creased in the manufacture 
oi" books, and, as every step practiced by the défendants in the process 
of manufacture is in exact accordance with the old and familiar art of 
bookmaking, it is not apparent why the défendants may not practice 
the old art using creased leaves. If the old art and the right to use 
creased leaves are open to them, surely they cannot be treated as in- 
fringers simply because the resulting book is similar to that of the 
complainant. If the right to use creased leaves is open to the public, 
as we think it is, it is difficult to understand why any one may not 
use them in the manufacture of books, when each step in the process 
is identical with the old and familiar art. The court is of opinion that 
the exclusive right to use creased leaves in the manufacture of books 
is not secured to the complainant, and that the défendants hâve not 
ïnfringed by making books in the old way, in which creased leaves are 
used. The bill will be dismissed for want of equity. So ordered. 
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BRINNBN et al. v. WESTERN WHEELED SORAPËR GO. 

(Circuit Court of Appeals, Seyenth Circuit. March 23 r 1098.) 

No. 352. ■ - 

Patents— Con8t.kuction—Infrins;e;wen;c— Road Graders. 

The WelQh patents, Nos. 379£50 ^nd 380,068, for .new and usef ul improve- 
ments in road graders, consist ôf à combination bf old éléments to produce 
a machine in which vertical, horizontal, and angulaf adjustments of the 
scraper blade may be made witbaut stopping the machine, and are so limited 
by the prior sjtate of ,the art ;as toi claim 1 of the former patent and claim 2 
of the latter that they are not infringed by a machine made aecording to 
the Houser patent, No. 454,048. 77 Fed. 194, reyersed. 

Appeal froni the Circuit Court of the United States for the South- 
ern Division 6î the Northern District of Illinois. ; 

The Western, jfaieeled Scraper Company e'xhibitèd its bill in the circuit court 
alleging irifringê'ment by the défendants 5 of certain' patent rigtità 'secured by let- 
ters patent as mentioned in the opinion bélow. Among the déviées shown in 
the prior art, the following were dweit on by counsel in their arguments in this 
court: ' The patent to McCail, Watkin? & gcott, No. 160,535, for a road scraper; 
the patent to M. E. Lasher, No. 242,659, for a grading, ditching, and leveling 
machine; the patent of G..W. Taft, No. 276,093, for a machine for making and 
repairing roads; the patent to M. H. Cobk, No. 296,138, for a roaû scraper; 
the patent to S. Pennock, No. 344,197, for a road grader; the patent to M. E. 
Cook, No. 359,848; for a road scraper; the patent to H. G. Moats, No. 363,342, 
for a road grader; the patent to G. and O. E. Moats, No. 370,806, for a road 
grader; the patent to Paulson and Lathrop, No. 370,655, for a road grader; the 
patent to Barraclough and Pritchard, No. 160,253, for a flfth tvheel; the patent 
to D. D. Hayës, No. 202,169, for an extension ladder; the patent to Cyrus 
Smith, No. 120,337, for an improyement in lubricating car wheels; the patent 
to P. Smith, No. , 17>525, for a steering apparatus for ships;: and the patent to 
B. F. Opp, No. 287,709, for a road engine. The opinion of the judge who pre- 
slded at the heâriûg in the circuit court is in 77 Fed. 194. 

R. S. Taylor, for appellants. 

L. L. Bond, for appellëe, "■'-.■"■">' 

Before WOODS, JENKINS, açjà SHOWALTER, Circuit Judges. 

SHOWALTER, Circuit Judge.' This is an appeal from a decree 
wherein appellants were adjudged infringers of the flrst claim of let- 
ters patent of the United Statea No. 379,550, issued March 13, 1888, 
and of the second claim of letters patent of the United States No. 
380,068, issued March 27, 1888. S. F. Welch (assignor to appellee) 
was the patentée in each instance. Eacli of thèse patents is for a 
"new and useful improvemeut in road graders." In the spécification 
of the first, the patentée says : 

"My Invention relates to that class of road graders in which the scraper is 
supported by a frame mounted on wheels, and in which it can be adjusted 
vertically and laterally, and can be set at différent angles of diagonal adjust- 
ment to the roadbed." 

Following are two of the drawings foïming part of the spécification 
of this patent: 
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Thèse drawings show much more than the combination of the claim. 
sued on, but from them thât combination can be readily understood. 
The claim reads : 

"(1) In a, road grader, the combination of a frame supported by wheels; a 
draft bar for the scraper, as E, E', pivotally supported at its forward end; a 
ring, F; a ring, G; a rack, K, seeured to said ring G; a scraper blade sup- 
ported by the ring G, and a pinion engaging with said rack; substantially as 
and for the purposes specifled." 

Fig. 1 is a plan view, showing a portion of the rigid frame of the 
wagon, also the forward wheels and axle. Fig. 2 is a rear élévation, 
with the rear end of the wagon frame and the rear axle eut away. 
The curved scraper, J, is best seen from its convex side, as in Fig. 2. 
It is rigidly attached by the curved arms, I, to the under surface of 
the ring G. This ring is best seen in Fig. 1. It flts into the ring F 
somewhat as a stove lid flts into the hole made for it in the upper 
face of the stove; that is to say, thèse rings are interflanged. They 
are of the same thickness, and the smaller ring turns freely in the 
larger. Assuming a horizontal position for thèse rings, a vertical 
central cross section would show the line of junction between them 
as, flrst, a vertical line extending across the outer edge of the flange 
of the inner ring, thence a horizontal line crossing the plane of contact 
between the flanges, then a vertical line to the under surface of the 
two rings. The draft bar is divided like the lettêr V into two prongs, 
marked E and E', pivotally attached at the junction of the prongs to 
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the front axle at b, and rigidly secured at four points of connection 
to the larger of the two rings, that marked P. The teeth or indenta. 
lions, shown in Fig. 1 as projecting from a rearward segment of the 
inner ring, indicate the location underneath the outer ring of a seg- 
mentai rack bar which is securely fastened on the underside of the 
rear portion of the inner ring. This rack bar is best seen in Fig. 2. 
Underneath the hand wheel marked g, in Fig. 1, and concealed from 
view by that handwheel, is a pinion, the shaft of which turns in a 
bearing secured to the larger ring. This pinion engages with the 
rack bar mentioned. By turning the handwheel, g, the ring G, with 
the scraper blade attached, is turned to any desired angle with the 
line of draft. The structure hère described, and which is the subject- 
matter of the combination of the claim, is underneath the frame of the 
wagon, and entirely disconnected therefrom except by the pivotai at- 
tachment at b; that is to say, the claim in suit is not concerned with 
the chain connection to bar, E, for additional support, or the chain 
connection for latéral movement, or the rod connection for vertical 
movement, described in the spécification; but the structure of the 
combination has the capability of being moved up or down or later- 
ally, and the scraper blade may be adjusted angularly to the line of 
draft. 

A characteristic feature of the structure above described, it will be 
noticed, is that the draft ring, F, is not connected to the scraper- 
blade ring at their common center, but only at the periphery of the 
smaller ring, the bearing or impact when the machine is in opération 
being between the rearward halves of the two rings; that is to say, 
the connection whereby the draft bar pulls the scraper blade is the 
bearing between the rearward half of ring G- and the rearward half 
of ring F. The rack and pinion of the claim, it may be hère added, 
combine to the one function of turning ring G on ring F to secure 
angular adjustment of the scraper blade. Suppose the factors of 
the claim, leaving out the rack and pinion, to be united as shown, 
and that a bar be fastened to and across ring G, that a vertical shaft 
be planted flrmly in this bar at the center of ring G, and that a hand- 
wheel be fixed horizontally on the upper end of this shaft; by turn- 
ing this handwheel, ring G would be revolved in ring F, and the angu- 
lar adjustment of the scraper blade effected. The crossbar, shaft, 
and handwheel together would hâve the only function of that sub- 
combination in the patent which ïncludes the rack, pinion, shaft, and 
handwheel, g. The rack is functional in the combination of the claim 
in suit only as joined with the pinion, and the pinion only as joined 
with the rack. The rack and pinion constitute one factor of the com- 
bination. Would not a crossbar, shaft, and handwheel be the corre- 
eponding factor in the combination above suggested, and would not 
such a combination infringe the claim? 

Many devices of the prior art illustrating road scrapers of various 
kinds are disclosed in the record. The machine shown in a patent 
(No. 363,342) issued May 17, 1887, to H. G. Moats, will be sumciently 
understood from Figs. 1 and 2 of the drawings of that patent, which 
appear on opposite page: 
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Fig. 1 is a side élévation and Fig. 2 is a plan view. C is the frame 
of the wagon. The downward projection, E, as seen in the first figure, 
is the one in sight of two parallel guides between which the beam, N, 
projects and moves freely up and down, but not laterally, the purpose 
being to prevent latéral movement of the scraper blade and its connec- 
tions. If we suppose thèse guides to be eut away, or the end of the 
beam, N, to be eut off, and detach the links carried by the forward 
ends of the levers, G, then the scraper, with its immédiate mechanism, 
as seen in Fig. 2, will hâve no other connection with the wagon frame 
than at the forward end of the draft bar, M, which connection, as will 
be seen from Fig. 2, has the capability of a universal joint. The 
draft bar is firmly fixed at its rear end to the two concentric horizontal 
rings marked, respectively, L and L'. Thèse rings, which hâve an 
annular space between them, are held rigidly in position by bolts 
through the draft bar, M, bolts through the beam, N, and bolts through 
the crossbar, K, as will be seen in the figure. The curved scraper 
blade, seen best and from its concave side in Fig. 1, is attached 
to the arms, J, J. Thèse arms are the downwardly bent ends of a 
single flat bar, curved at its central portion to form the half of 
another flat ring which lies immediately under, and is concentric 
with, rings L and L', and is held in place by vertical bolts through 
the annular space between rings L and L'. The fiattened heads of 
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thèse bolts engaging the upj>§r surfaces of rings L and L' arft 
marked p. The wooden crossbar, IÇ, as will be seen in Fig. 1, lies 
above the rings, L, L". It aids in holding thesê two rings in po- 
sition. Underneath the loop or horizontal ring portion of the flat 
métal bar which terminâtes in the arms, J, J, and bolted to the 
opposite sidés of said loop where the curvature in a horizontal 
plane ceases, and below the crossbar, K, and the center of rings, 
L, L', extends another crossbar, seen in both figures, and marked 
U in Fig. 1. From the center of this bar, U, extends "loosely 
through crossbar, K," a vertical shaft, V, upon the upper end of 
which is flxed horizontally a handwheel, W. This shaft, V, is firm- 
ly planted in bar U. Its vertical position is not maintaîned or 
aided by aiy compact bearing* against the sides of the hole in bar 
K, through which it passes. Apàrt from the clamping action of 
nuts on the lower ends of bolts, p, which holds the upper surface 
of the scraper-blade loop against the lower surface of rings L' and 
L, the backward pull of the scraper blade in opération is against 
the forward portion of the periphery of ring L'; not against the 
vertical shaft, V, by impact from the rearwardside of the hole in 
bar K. The function of bar tj, Shaft V, and hajjdwheel W, as hère 
combined, is to slide the upper surface of the half ring or loop 
which carries the scraper blade and the bolts, p, in the annular 
space concentrically against or over the under surface of rings L 
and L', and so effect the angular adjustment of the scraper blade. 
If we suppose a curved râck bar to be fastened to the under sur- 
face of the forward portion of the segment or loop formed by the 
arms, J, J, and if we supposé the end of the draft bar, M, to be 
extendéd slightly beyond the inner ring, and a. perpendicular shaft 
to be passed through such extension, having a pinion on thé lower 
end and a handwheel on thé" upper, then the wheel, W, shaft, V, 
and bar, U, may.be dippewdiwith in this machine, and the hand- 
wheel above proposed; in connection with the pinion and the rack, 
may be used to turn the lower qp half ring, for the angular adjust- 
ment of the/scraper blade.? A-rack and pinion is a common and 
well-known . mechanical expédient, and» as the .record shows, bas 
bèen repeatedly used in making the angular adjustment of the 
scraper blade in grading machines. 

In the forward movemeatqf the Moats machine the bearing of 
the; loop or half ring is against the forward portion, of; ring L' by 
iheans of the bolts, p. The opération w©nld be the same if the 
boltheads did not extend ovejî ring L, but only over ring L'; nor 
would the à:cition be changedif, the bolts, as to the portions there- 
of which pass through the, annillar space, were extendéd to fill the 
ehtire annular space, aind; the portions lof the boltheads which 
pass over ring L' were likewiSe: extendéd along the outer edge of 
ring L', even into a complète circle. The horizontal extension with- 
in the annular space of anyone;bolt is not limited otherwise than 
by said annular space, or *he; présence therein of.other bolts. Or, 
putting the matter in another way, there is in the Hoats machine 
no lirait on. the number of boîts^p, other than the annular space 
in which théy must be<piace(L The portions thereof in the an- 
nular space. may, therèford, formîa continuous «egment surmounted 
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by a continuous horizontal projection over the edge of ring L', and 
there is no reason why this segment and projection, parting froin 
the arms, J, J, where their curvature in a horizontal plane ceases, 
rnay not extend to a complète circle. The mode of opération in 
the Moats machine would be in no wise altered by such structural 
modification. Ring L' would then be in a groove of that ring to 
which the arms, J, J, are attached, instead of being in several 
short segments of that groove. The latter ring would then be 
supported by and turn on ring L'. It would be drawn forward 
pulling the scraper blade in the opération of the machine, as al- 
ready said, by the bearing or impact of its forward half against 
the forward half of the ring L'. The portions of the upper hor- 
izontal surface of the scraper-blade loop or half ring extending 
from the bolts towards the center of ring L', the portions of the 
bolts extending upward through the annular space, and the por- 
tions of the boltheads extending ôver ring L' form segments of 
a groove engaging the forward portion of ring L', whereby, when 
ring L' is drawn forward, it pulls the scraper blade, and where- 
by the loop or half ring may be made to turn on ring L', and con- 
centrically with it for angular adjustment of the scraper blade. 
If ring L be left out of the combination, or if it be thought of as 
merely a means aiding the rigidity between ring L' and the draft 
bar, then ring L' would seem to hâve the function of ring F of 
the patent in suit, the scraper-blade loop or half ring with its 
bolts and boltheads, p, would seem to hâve the function of ring 
G of the patent in suit, and crossbar U, in combination with shaft 
V and handwheel W, would seem to hâve the function of the rack 
bar and pinion of the combination in suit. A structural différence 
is that in the Moats machine the draft ring is within the scraper- 
blade ring, whereas in the patent in suit the latter ring is within 
the former, and the bearing or impact, as the machine of the pat- 
ent is pulled forward, is between the rear half circles instead of 
between the front half circles, as in the Moats machine. Again, 
in the latter machine neither the draft ring nor the ring attached 
to the scraper blade has flanges as in the machine of the patent in 
suit. They are not interflanged, but the bolts and boltheads, p, 
on the scraper-blade ring, make, in connection with that ring, seg- 
ments of a groove wherein is contained the forward portion of the 
draft ring. Again, in the Moats structure the ring attachment to 
the scraper blade is not a complète circle, but it remains concen- 
tric with the draft ring, and its action is the same as though it 
were a complète ring with the arms, J, J, bolted to its underside. 
And, still further, the draft bar is not divided into V-shaped prongs 
from its place of connection with the front axle; but ring L may 
be thought of as a mère expansion of the draft bar, and the four 
connections between the two rings as the connections between ring 
L' and the draft bar so prolonged and expanded at its rear end. 
,The imagination will be aided on this last suggestion if. we sup- 
pose that portion of the draft bar, M, which lies above the annular 
space between rings L' and L to be eut away. It may be added 
in this connection that ring L, thought of as an extension, ex- 
pansion» or bifurcation of the draft bar, ftolds the bolts and boit- 
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heads, p, against and over ring L'; that is, by its fastenings to the 
draft ring L' it holds said draft ring and the scraper-blade ring in 
relation to each other, preventing the latter from slipping away 
from the former, as the fastenings of the arma of the draft bar, 
E, E', over ring P, which is the draft ring of the patent in suit, 
prevents ring G, which is the scraper-blade ring of the patent in 
suit, from slipping out of its position in ring F. 

The broad analogy between the structure of the claim and that 
of the Moats patent is too obvious to be disregarded when the lim- 
itations of the combination in suit are to be considered on the 
charge of infringement by a later patented machine. The alleged 
infringing device is shown in patent No. 454,048, issued June 16, 
1891, to J. A. Houser. Figs. 1 and 2 of that patent, which illustrate 
the structure complained of, are shown below: 



Fig. 1. 




That which in this structure answers to ring F of the patent in 
suit is a loop formed of a single bar, the two ends of which corne 
together near the forward axle as the two prongs of the draft bar. 
The interior ring is held within this loop by means of inward pro- 
jections therefrom aboyé and below said interior ring, marked L, 
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as seen in Fig. 2. The scraper blade is rigidly attached by curved 
arins, A, to this interior ring. A rack segment is formed, as seen 
in the figure, on the inner upper surface of the rearward portion 
of the interior ring. Above this toothed segment, and engaging 
with it, is a pinion on the end of a horizontal shaft, which shaft 
turns in a bearing fastened to the exterior ring. The handwheel, 
W, with the pinion and rack, is the means whereby the inner ring 
is rotated and the angular adjustment of the scraper blade se- 
cured. It will be seen that the same mechanical principles are 
involved broadly in each of the structures already described. In 
the Houser patent the rings are not flanged structurally as in the 
patent in suit. The exterior ring, being intégral with the draft 
bar, is incomplète, as is the lower ring, being intégral with the 
scraper-blade arms, J, J, in the Moats machine. The exterior ring 
pulls forward in the one machine, while the ring attached to the 
scraper blade pulls backward in the other. If we are to say that 
the loop, D, of the Houser device, is the ring F of the combination 
in suit, then why is not the ring G of the combination in suit the 
same thing as the horizontal loop (with its bolts and boltheads, 
p) of the Moats patent? Do the projections, L, of the Houser pat- 
ent, any more distinctly replace the flanges of the rings in the 
combination in suit than do the latter, the boltheads, p, or said 
boltheads in combination with the portions of the bolts within the 
annular space between the fixed rings in the Moats device? The 
bearing or impact when the scraper blade is pulled over the ground 
is between the rear half rings in both the machine of the patent 
in suit and the Houser machine, while said bearing or impact is 
between the front half rings in the Moats machine. In the Moats 
machine, unlike each of the others, the draft bar is not forked from 
its forward end; but the analogy between ring L of the Moats 
machine, thought of as an extension to the draft bar with four 
points cf attachment to ring L', and the forked draft bar of the 
patent in suit, has been pointed out. Boit or rod, 0, in the Houser 
patent, it may be worth while to notice, clamps together the ver- 
tical surfaces of the draft ring and scraper-blade ring, while the 
bolts, p, by means of nuts on their lower ends, are adapted to 
clamp together the horizontal surfaces of the draft ring L' and the 
scraper-blade ring of the Moats machine. In the two later ma- 
chines the subcombination of rack, pinion, shaft, and handwheel 
takes the place of Moats' crossbar U in combination with shaft 
V and handwheel W, for angular adjustment of the scraper blade. 
But if we are to disregard structural différences, and construe the 
combination in suit as broadly covering the machine of the Houser 
patent, then why would not the Moats machine, upon similar rea- 
soning, cover the combination in suit? In the Moats patent the 
ring L' seems to be in function the ring F of the combination in 
suit. The draft bar M (especially when combined with ring L) 
seems to be the same in function as the bifurcated draft bar, E, 
E', of the combination in suit. The loop formed by the extension 
of the arms, J, J, in combination with bolts and boltheads, p, 
seems to be the same in function as the ring G of the claim in 
suit. The scraper blade is the same, and attached in the same way. 
The handwheel, W, of the Moats machine, and the shaft, V, planted 
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in the cross-piece, U, perform in combination thê same function 
as the rack bar and pinion in the patent in suit; and the "frame 
supported by wheels" of the patent in suit is the wagon frame and 
wheels of the Moats machine. 

The combination of the daim in suit appears to us so far limited 
by the prior art that the machine of the appellants does not in- 
f ringe. We are unable to say that the combination in suit is valid 
without saying at the same time that there is no ring F, or no in- 
terflanged rings F and G, in the appellants' machine. 
The claïm of patent îs T o. 380,068, which is hère in controversy, reads: 
"(2) In a road grader, the combination of a frame supported by wheels, a 
(îraft bar for thé scraper, rings H and I, a scraper blade supported by the ring 
I, a sliding rack bar, M, pinion, q, and «hains Connecting the racte bar M and 
ring H, substantially as and for thepurpose specifl.ed." 

The folio wing diagram, being Fig; 1 of this patent, shows the com- 
bination of this claim: 




DRINNEN V. WESTEKN WHEELED SCRAPER CO. 655 

The purpose of the combination is the latéral movement of the 
scraper mechanism. A chain, p, is attached at one end to the ex- 
tremity of the sliding bar, O, and at the other to the rearmost por- 
tion of the ring, H, called ring F in the former patent. From the 
same point of attachment on ring H a similar chain passes to a 
f astening at the other end of the sliding bar. The movement of 
the bar in either direction is accomplished by a pinion and rack, as 
will be obvious from the diagram. The scraper mechanism is 
pulled in one direction or the other by the one chain or the other, 
as the case may be. By référence to Fig. 2 of the former patent to 
Welch, it will be seen that a combination for the same latéral move- 
ment of the scraper blade is found in that patent. A single chain 
attached to ring F of the scraper mechanism at one end passes 
diagonally upward and around the pulley on the side of the wagon 
frame; thence back to the middle of the wagon frame, where it 
coils around a drum; thence to the opposite side of the wagon 
frame, and around an other pulley; and thence back to ring F. 
By the opération of the handwheel, marked O in Fig. 2 of that 
patent, this chain is pulifed from one end or the other in one di- 
rection or the other, bringing with it the scraper mechanism. In 
the later patent the sliding bar with the rack and pinion takes the 
place of the drum, the pulleys on either side, and that portion of 
the chain which is coiled around the drum, and extends on either 
side to the two pulleys. It will be seen by further inspection- of 
Fig. 2 that on either side of the structure, looking from the rear, 
there is a vertical rack bar operated by a pinion to move up and 
down. This rack bar is attached at its lower extremity to, and 
near one end of , a crossbar, from the end of which a rod, marked 
L in Fig. 2, passes down to the projection marked L in Fig. X of 
the same patent. The purpose of this rack bar and pinion, with 
the allied mechanism, is the vertical movement of the end of the 
scraper upward or downward, as may be desired. It will be fur- 
ther seen from an inspection of the two figures that the vertical 
rack bar, marked P, with its pinion, is essentially the same thing 
as the horizontal rack bar tnade use of in the later patent. In 
brief, a rack bar and pinion: with two chains is substituted for 
the drum, the pulleys on either end, and the one continuous chain 
of the former patent. In the device complained of the horizontal 
rack bar with a pïniori and handwheel is made use of, but the 
chains, p, p, are not used. In their place a single rigid rod from 
one end of the horizontal bar to its place of attachment on the 
outer ring is substituted. ; This rigid rod pulls the scraper mech- 
anism in one direction and pushes it in the other. The opération 
of this rod, is obviously différent, to a certain degree, from that of 
the two chains, p, p, of the patent in suit. When the scraper mech- 
anism is liftedby unevenness of the ground, the two chains will 
become slack, and the scraper mechanism will not be controlled or 
held in position. The rod; however, contrpls the ; sçraper mech- 
anism in ail, positions. ; It is testifled, also, that two rigid rods, 
«one in place of each chain, would lock the rack bar, and make 
the combination inoperatiye. This would indicate another and a 
jp^arlçed: différence betwee» the, rod and the two chains. If there 
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be a patentable différence between the structure for latéral adjust- 
ment made use of in the flrst patent, as shown in Fig. 2 of that 
patent, and the structure made use of in the second patent, es- 
pecially in view of the rack bars and pinions already contained in 
the former device, then there is certainly a patentable différence 
between the structure of the claim in suit and that complained of 
as infringing. Each of the two rack bars, P, of Fig. 2 of Welch's 
first patent, it may be added, imparted movement in opposite direc- 
tions alternately to a rigid rod one end of which was attached, 
in effect, to the end of such rack bar. 

Upon the construction which we think must necessarily be put 
upon claim 2 in order to distinguish it from combinations found in 
the former patent, the device complained of does not infringe. 
The decree appealed from is reyersed, and the cause remanded, 
with directions to dismiss the bill for want of equity 
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SELOVER v. SCHOELLKOPF et aL 

(Circuit Court of Appeals, Second Circuit March 2, 1898.) 

No. 43. 

1. Mabitime Contracts. 

Contracta to be entirely performed on land are not maritime contracts, 
though they may be preliminary to possible contracts for maritime trans- 
porta tion. 

2. Same— Admirai/ty Jurisdiction. 

A contract between the owner of canal boats and brokers engaged in pro- 
curing freight, by which the brokers agrée to keep an office in the city of 
Buffalô, and solicit freight for the canal boats, and provide such freight 
to the boats in the order of reporting at the broker's office, and the boatman 
agrées to report there whenever in Buffalo, but does not agrée to go there, 
so that ail the contract is to be performed on land, is not a maritime con- 
tract, and is not cognizable in the admiralty courts. 

This cause cornes hère upon an appeal from a decree of the dis- 
trict court, Northern district of New York, in favor of libelants 
for damages arising from a breach of contract made between them 
and the owner of the canal boats. Libelants proceeded in rem in 
admiralty upon the theory that the contract was a charter party. 

Harvey L. Brown, for appellants. 
John W. Ingram, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PEB CUEIAM. A charter party is a "contract in writing, by 
which an entire ship, or some principal part thereof , is let for the 
specified purposes of the charterer during a specifled term, or for a 
specifled voyage, in considération of a certain sum of money per 
month or per ton, or both, or for the whole period or adventure de- 
scribed." Macl. Shipp. (4th Ed.) p. 354. Controversies arising up- 
on charter parties are cognizable in admiralty because they are 
maritime contracts; but there are many contracts relating more or 
lèss to navigation and commerce which are not cognizable in ad- 
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miralty. "The distinction between preliminary services leading to 
a maritime contract and such contracts themselves has been af- 
firmed in this country from the ârst." The Thames, 10 Fed. 848. 
An insurance broker's contract to procure insurance upon a vessel 
for a contemplated voyage is not maritime. Marquardt v. French, 
53 Fed. 606. Neither is a freight agent's contract to solicit freight, 
nor a &hip broker's contract to secure a charterer for a ship. The 
Crystal Streain, 25 Fed. 575; Torices v. The Winged Eacer, 39 Hunt, 
Mer. Mag. 458, Fed. Cas. No. 14,102; Ben. Adm. § 212. "Under- 
takings which are merely personal in their character, or which are 
preliminary or leading to maritime contracts, do not seem ever to 
hâve been recognized as within the admiralty jurisdiction." Cox 
v. Murray (Betts, J.) Abb. Adm. 342, Fed. Cas. No. 3,304. In Plum- 
mer v. Webb, 4 Mason, 388, Fed. Cas. No. 11,233, Judge Story 
says: "In cases of a mixed nature it is not a sufficient founda- 
tion for admiralty jurisdiction that there are involved some in- 
grédients of a maritime nature. The substance of the whole con- 
tract must be maritime." See, also, Diefenthal v. Steamship Co., 
46 Fed. 397, and cases there cited. 

The contract sued upon was entered into May 14, 1896, between 
the libelants, parties of the first part, and one Charles Selover, 
party of the second part. It recites that "the parties of the first 
part are engaged in the brokerage business at the city of Buffalo, 
N. Y., engaged as brokers for the procuring of freight for boats 
navigating the Erie canal"; that Selover is the owner of three 
canal boats named therein, navigating the Erie canal, and is "de- 
sirous of procuring freight for his said boat from the city of Buf- 
falo, Tonawanda, and North Tonawanda, to points on said canal 
or east of Albany," and is "desirous of having his boat loaded in 
turn with other boats whose owners or managers may employ the 
parties of the first part as brokers." By the contract Selover agrées 
that "during the season of 1896 he will report his boat to the par- 
ties of the first part at their office in the city of Buffalo, or such 
other place as they may designate, upon his arrivai in the city of 
Buffalo, when ready for loads, and that he will accept ail loads 
offered to him for the boat by the parties of the first part, at the 
then going rates of freight." Incidentally it may be noted that 
Selover agrées to report and accept only when he cornes to Buf- 
falo. He does not agrée to corne there, and is left entirely free to 
take freight at Tonawanda or North Tonawanda, without availing 
at ail of the services of libelants. Selover further agrées that he 
"will not, without the written consent of the parties of the first 
part, accept loads for his boat from Buffalo during the canal sea- 
son of 1896 from parties other than the parties of the first part." 
This clause contains, in the printed form, the words "Tonawanda 
and North Tonawanda," but a marginal note in writing, duly 
signed, provides that "it is agreed and understood that this con- 
tract does not apply to Tonawanda and North Tonawanda." Sel- 
over further agrées that, in case he should accept loads from out- 
side parties, he would pay flOO as liquidated damages; and that 
"if, after reporting his boat ready to load, he should refuse to ac- 
86 F.-42 
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cept the load provided for his boat by the parties of thé firjst part, 
he would pay for each such refusai $100 as liquidated-;damages." 
On the other side, the parties of the aàrst part agrée that they will 
keep an office or place where Seloiver "and other boat owners doing 
business .on ; the Erie canal" may report to them, as ready to load; 
that they will keep a book in which such reports shallbe entered 
in their ; regular order; and that "they will solicit freight for ail 
boats so reporting to them, and; * * * will providé such 
freights to the boats of the party of the second part, and other 
boat owners reporting to them for loads * * * in the order 
in which said boats shall report; * * * said freights to be 
furnished to said boats at the then going rates; and in case said 
parties of the flrst part shall f ail or refuse to furnish * * * 
loads for ; his boat, when they shall hâve such loads, in his reg- 
ular order as shown by the books," they will pay flOO as liqui- 
dated damages for each refusai. Finally, it was agreed that the 
parties of the flrst part "will solicit loads for boats other than 
those of the party of the second part, and that sueb boats will 
be registered with [his] when ready to load, and that àll of said 
parties will receive the same attention and treatment." It will 
be observed that nothing which this contract rëquires to be done 
is to be done on the water. If it had even required Selover to 
bring his boats to Buffalo, it might be suggested that so much of 
it was maritime. But lie is under no such obligation. He is to 
report when he cornes to Buff aloj ; but need nôt corne unless he 
chooses. So, too, the obligations. of the parties of the flrst part 
are to be discharged on land. The mamtaiuing of an office, the 
keeping of a book, the solicitation of freiorhts, and the tendering 
of sjich as they may obtain to the listed boats in regular order are 
none.of them maritime transactions, although they are preliminary 
to possible contracta for maritime transportation. Under the au- 
thorities above cited, it would seem that a controversy arising upon 
such a contract is not congizable in the admiralty courts.' The de- 
cree of the district court is therefore reversed, and the cause re- 
mitted, with instructions to dismiss the libeh with costs of bbth ! 
COUrtS. •■■ . ' !'••": . . ..•■■-■. V; .' 



■ THE JOSEPH B.THOMAS. 

.'..,-■',,' WATTS et al. .y, JjENSEN. : .:.•■; ■'.'..- 

(Circuit Court of Appeals, Mnth Circuit. Fèbruary 'T, 1^98.)' 

..;,:.' ; No. 385. ; ■, ■ ■..■-:< : , , 

neglrgbhçe— pkçsoîîal injuuies — llàbility ,of mastbr a«d owners, of 
Vkssel; :-'•'' ' 

■ . It ïa the dut/ of the inaster of a vessel to proyide a stevedore with a- saf e; 
place in which to work, and to exercise ordinary and due çare in keeping the? 
pretnisés reasonably secùre against .danger; and he is fiable for an injury 
which is the rësult naturally to be. expected from an act of his employé which 
couid hâve been foreseen and guarded against by the exercise of ordinary 

.çare. ..■■■,;;..■'' . ■' .■.:■;'..• ,''.'■''••".' 
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S. Samb. 

Where an employé on a vessel placed an enipty keg on the hatch covers, in 
such a position that an accidentai jar caused it to fall in the hatchway and 
injure a stevedore, the master and owners are liable. 
8. Samb— Pboximate Cause. 

The négligent placing of a f reshly-painted keg on a pile of hateh covers to 
dry, in a position where a slight jar, caused by some one stepping on the 
hatch covers, causes it to fall down the hatch and injure a stevedore, is the 
proximate cause of such injury, so as to make the ship liable, notwithstand- 
Ing that the hatch covers were negligently piled by the stevedore. 

Appeal from the District Court of the United States for the Northern 
District of California. 

Andros & Frank, for appellants. 
Frank P. Prichard, for appellee. 

Before GILBEBT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

HAWLEY, District Judge. This is a libel in rem against the ship 
Joseph B. Thomas to recover the sum of $10,000, as damages for Per- 
sonal injuries alleged to hâve been sustained in conséquence of the 
négligence of the master of the vessel, and of those intrusted by the 
owners of said vessel with its care and management. The undis- 
puted facts are that the libelant was one of a gang of stevedores 
engagea in loading the ship at the port of Philadelphia, and was in- 
jured while at work in the lower hold of the vessel, under the forward 
hatch; that at the tiine of the accident most of the men, including 
the libelant, were at work in the lower hold, under or near the for- 
ward hatch, engagea for the most part in tearing up a stage which 
had been put up in the hold in order to render the work of loading 
more easy; that the hatch covers, consisting of three pièces, had been 
taken off that morning, and were piled one on top of the other, for- 
ward of the forward hatch on the main deck; that thèse hatch covers 
were somewhat curved; that the hatch coamings were about 9 or 
10 inches high, and the covers, piled one on top of the other, were 
nearly flush with the hatch coamings; that a keg belonging to the 
ship, which had been freshly painted, was placed by some one on 
thèse hatch covers to dry; that this keg was knocked over into the 
hatchway, and, in its fall, struck the libelant on the head, inflicting 
severe injuries ; or, in other words, to quote the language of one of the 
witnesses : 

"There was a little keg standing on one corner of the hatch cover,— on the 
port corner of the hatch cover; and one of the men happened to touch the top 
hatch cover on the starboard side, and through that it started the keg off 
the hatch cover, and the keg went down through the hatch, and struck the man." 

The disputed facts are substantially confined to two questions, viz. : 

(1) Was it a stevedore or a sailor who trod upon the hatch covers? 

(2) Were the hatch covers improperly piled? The court below, after 
an extended review of the testimony, came to the conclusion that 
it was one of the young men belonging to the ship, and not one of 
the stevedores, who stepped on the hatch covers, upsetting the keg; 
that, so far as the évidence discloses, the hatch covers were piled 
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in the usual and proper maaner. The conclusions of the trial court 
upon disputed questions of fact, where the withessés were présent 
at the trial, are, as a gênerai rule, accepted by the appellate court. 
The Albany, 48 Fed. 565; The Alijandro, 6 C. 0. A. 54, 56 Ped. 624; 
The Luey, 20 C. C. A. 660, 74 Fed. 572; The Glendale, 26 C. C. A. 500, 
81 Fed. 635. But the reason in favor of that rule does not exist, and 
cannot be applied (at least, not to the same extent), in a case like the 
présent, where ail of the testimony was taken before an examiner. 
The Glendale, supra. The object of arriving at a correct conclusion 
as to the disputed facts in this case is only material in so far as the 
resuit reached thereon might bear upon the légal questions to be 
considered, — as to whether the injury which appellee received was 
occasioned in whole or in part by the négligence of one or more of 
his fellow servants, or was occasioned in whole or in part by the 
négligence of the agents and servants of the appellants. There is 
no question raised as to any contributory négligence of the appellee. 
He is clearly shown to be entirely free from any fault or négligence in 
the premises. The légal contention of the appellants is that upon 
the facts, as found by the district court, the judgment should hâve 
been in their favor. Their argument is that the injury to appellee 
occurred from the immédiate act of the person who trod upon the 
covers; that such person was a fellow servant of the appellee, one 
of the employés of the stevedore who was loading the vessel, under 
a contract with the owners thereof, and over whom appellants had 
no control ; that the proximate* cause of the injury to appellee was 
the fact that the hatch covers were piled one upon another, in such 
a manner that when the employé trod upon them the covers tilted and 
overturned the keg, and it fell through the hatchway into the hold. 
Ihe légal contention of appellee is that, if the facts should be found 
oy this court as claimed by the appellants, the judgment of the 
court would nevertheless be correct. In other words, his argument 
ls that it was négligence on the part of the officers and employés 
of the ship to place an empty keg upon a pile of covers, the top of 
which was flush with, and adjacent to, an open hatchway, and to 
allow the keg to remain in that position, where any jar or movement 
of the covers would hâve the effect of precipitating it into the hold 
below, and that this négligence was the proximate cause of the 
injury. What are the principles of law applicable to this case? 

1. What duty did appellants owe to appellee? Their duty was to 
provide him a safe place in which to work, and to exercise ordinary 
and due diligence and care in keeping the premises reasonably secure 
against injury or danger. This is the pith and substance of ail the 
décisions upon this subject, as expressed in a great variety of cases, 
each having référence to the spécial facts and surroundings of the 
évidence relating thereto. In Gerrity v. The Kate Cann, 2 Fed. 241, 
246, where a stevedore was injured by the fall of dunnage and plank 
upon him, the court said : 

"There was a relation between the shlpowner and the libelant, arising, not 
out of the mère présence of the libelant on board the ship, but out of the service 
he was then enga-ged in performing, the necessity of that service to the ship- 
owner, and the circumstances of the libelant's employaient to perforai that 
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service. The libelant had therefore a right to be where he was, and lt follows 
that there was a duty on the part of the owner to see to it that the dunnage and 
plank stowed above him were so secured as to prevent Its falling upon him of 
its own weight." 

This case was affirmed upon apueal in 8 Fed. 719. 

In The Frank and Willie, 45 Fed. 494, 496, where a seaman was 
engaged unloading cargo from the hold of the vessel, and had his 
leg broken by the fall of lumber against him, the court said : 

"The duty to provide reasonable security against danger to life and limb, by 
at least the usual inethods, when thèse dangers are brought home to the knowl- 
edge of the proper offlcers, is manifestly a gênerai one. It attends the seaman 
wherever he is required to go on shipboard in the performance of his duties, 
and applies as much to a dangerous condition of the cargo as to defective rigging 
or a rotten spar." . 

In Leathers v. Blessing, 105 U. S. 626, 629, where the libelant 
went upon board a steamboat, expecting a consignaient of cotton seed, 
to ascertain whether it had arrived, and was injured by the fall of a 
cotton baie, the court, af ter stating the f acts, said : 

"This makes the case one of invitation to the libelant to go on board in the 
transaction of business with the master and officers of the vessel, recognized by 
them as proper business to be transacted by him with them on board of the ves- 
sel at the time and place in question. Under such circumstances, the relation 
of the master and of his co-owner, through him, to the libelant, was such as to 
create a duty on them to see that the libelant was not injured by the négligence 
of the master." 

See, also, White v. France, 2 C. P. Div. 308; The Max Morris, 24 
Fed. 860; The Carolina, 30 Fed. 199; The Phœnix, 34 Fed. 760 ; John- 
son v. Bank, 79 Wis. 414, 421, 48 N. W. 712. 

2. Was it négligence on the part of appellants in placing, or allow- 
ing its servants to place, an empty keg on the hatch covers, in 
such a position that an accidentai jar or disturbance would naturally 
cause it to fall in the hatchway, and thereby endanger the life and 
limbs of the stevedores at work in the lower hold of the vessel? Was 
it such négligence on the part of appellants as will justify the court 
in holding them liable in damages for the injury received by appellee? 
Was it the proximate or efficient cause of the injury? We do not 
understand appellants to deny that the keg was placed on the covers 
by one of their servants connected with the vessel. It belonged to 
the ship, and was used as a réceptacle for drinking water. It had 
been freshly painted, and was placed upon the covers to dry. There 
is no évidence tending in the slightest degree to show that it was 
placed there by any person other than an employé of the appellants. 
The argument of appellants is to the effect that the keg was not placed 
in such close proximity to the hatchway that, if accidentally jarred 
or moved, it was liable to roll or fall; that its position was not one 
of impending danger; that there was no probability of the injurious 
conséquences attached to the placing of the keg on the covers; that 
its position was seen dnring the day by the stevedores and others, who 
never spoke of its being in a dangerous position ; and that for thèse 
and other reasons it ought not to be held that appellants did not use 
reasonable care. Counsel do not, and, under the facts, could not, 
claim that there was not some possible danger. The resuit shows, 
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beyohd conti-oversy, that the keg 1 was placed in such a position that it 
was liable to roll over and fall, upon any disturbance, be it slight 
or great. It did fall when a person inadvertently or accidentally 
stepped upon the hatch covers. This, in the very nature of things, 
was liable to occur,and did occur. There is no need of indulging in 
conjectures or probabilities as to what was or was not liable to hap- 
pen if the covers were stepped upon. The placing and leaving of the 
keg on top of the hatch covers, whether within one foot or four feet of 
the hatch, qannot, in law, be said to be the exercise of ordinary care 
or reasonable diligence. If the covers were, as claimed by appellants, 
iinproperly piled, it would not of itself relieve appellants from liabil- 
ity. It was the duty of the employé, when he placed the keg on the 
covers, to observe their position, and to see that the place was safe. 
Moreover, if, as appellants elaim,.the ùisecurity of the hatch covers 
was plainly visible and apparent to the eye, then the mate of the ves- 
sel, who testified to this fact, and saw the keg on the covers, was cer- 
tainly guilty of négligence in not rèmoving it from a place of danger., 
It is true that négligence is not tp be presumed from the mère fact of 
an injury having been, received. Négligence, like any other fact, 
must be proven. But it often happens that the évidence which shows 
the injury, and the manner in %hiçh it occurred, also establishes a 
prima facie case of négligence, and raisés such a strong presumptioh 
as to cast upon the opposite party the necessity of introducing proof 
of other facts in order to show that there was no négligence. In 
Sheridan v. Foley (N. J. Sup.) |3^ Atl. 484, where the injured party 
was engagea in làyi'ng a sewer pipe at the foot of One of the walls of a 
building then in the course of construction, and was struck upon the 
heàd by a brick from above,, it was held to constitute prima facie évi- 
dence of négligence on the part of the contracter, and that, in the 
absence of any explanation by the contractor, it would be presumed 
that the injury occurred from wairt of reasonable care on his part, and 
that he was liabje for the injuries inflicted. The court said : 

"While It is ti^ue, as a gênerai princjple, that mère proof of the occurrence of 
an accident raises no presumption of négligence, yet there is a class of cases 
where this principle does not govern,-^cases where the accident is such as, in 
the ordinary course of things, would not hâve happened if proper care had been 
used. In such Cases the maxim, 'Ees ipsa loquitur,' is held to apply; and it is 
presumed, in the absence of explanation by the défendant, that the accident 
arose from want of reasonable care." : 

And after quoting from Kearney v, Railway Co., L. R. 5 Q. B. 411, 
L. R. 6 Q. B. 759, and Byrne v. Boadle, 2 Hurl. & G. 722, and citing 
Bahr v. Lombard, 53 N. J. Law, 233, 21 Atl. 190, and 23 Atl. 167, it 
concluded as follows : 

"The facts in the présent case bring' lt within the application of this principle. 
The bricks were }n the custody of the défendants servants at the time when 
this oné fell, and it was their duty to, si) handle them as not to endanger others 
who were engagea in other wbrjî'upbn the same premises. This brick could 
not hâve fallen of itself; and the fact that it fell, in the absence of explanation 
by the défendant, raises a presumption; of négligence. If there are any facts 
inconsistentwith négligence, it iflor the défendant toproye them." 

In other words, there are cases where the fact that the iaccident 
happened, iinder givén conditions, and in connection with certain cir- 
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cumsiancès, will amôunt to évidence oi négligence sufflcient to charge 
the défendant. Scott v. Docks Co., 3 Hurl. & C. 596; 2 Tliomp. Neg. 
1227 et seq.; Mullen v. St. John, 57 N. Y. 567; Hogan v. Manhattan 
R. Co., 149 N. Y. 23, 43 N. E. 403; Dixon v. Pluns, 98 Cal. 384, 388, 
33 Pac. 268; Howser v. Railroad Co., 80 Md. 146, 30 Atl. 906; Mc- 
Cauley v. Norcross, 155 Mass. 584, 30 N. E. 464; 1 Shear. & R. Neg. §§ 
58-60. 

The case at bar is, in its facts, as strong as any of the cases above 
cited. and as to some of them much stronger. Hère the case does 
not rest upon the mère fact that the keg fell down the hatchway, but 
ail the facts tending to show négligence were specifically proven. 
The placing of the keg on the hatch covers, its close proxiniity to the 
open hatch, its liability to lose its eqnilibrium and be upset by any 
person who might, by accident or otherwise, tread upon the hatch 
covers, ail tend to show, and do show, that there was négligence. 
Thèse facts are certainly of such a nature as to raise a presumption 
of négligence, according to the maxim, "Res ipsa loquitur." In Shear. 
& R. Neg. (4th Ed.) § 59, the authors say: 

"In many cases the maxlm, 'Res ipsa loquitur,' applies. The affair speaks for 
ltself. It is not that in any case négligence can be assumed from, the mère 
fact of an accident and an injury; but in thèse cases the surrounding circum- 
stances, ; which are necessarily brought into yiew by showing how the accident 
occurred, contain, without further proof, sufiicient évidence of the défendant'» 
duty, and of his neglect to perforai it. The fact of the casualty, and the attendr 
ant circumstances, may themselves furnish ail the proof of négligence that the in- 
jured person is able to offer, or that it is necessary to offer. The accident, 
the injury, and the circumstances ûnder which they occurred are in some cases 
sufiicient to raise a presumption of négligence, and thus cast upon the défendant 
the burden of establishing his freedom from fauït." 

But counsel argue that the négligence of the servant of appellants 
in placing the keg in the position stated was not the proximate cause 
of the injury.; that it was the négligence of the stevedore in piling 
the covers, and the négligence of the stevedore in stepping on the 
covers, that was the proximate cause of the accident that occurred. 
Of course, if the man or boy had not run against or stepped upon the 
covers, there might riot hâve been any accident at that particular 
time. B'ut it was not the covers, nor the person that stepped on the 
covers, that was the real cause of the injury. You can twist and turn 
the facts in any direction w-hieh the ingenuiry and ability of counsel 
may suggest, but the mind is inevitably forced to the conclusion that 
it was the négligent placing of the keg in a dangerous position that 
constituted the efficient and éontrolling cause of the injury/ It was 
the natural resuit, which, in the light of the àttending circumstances, 
the appellants ought reasonably to hâve foreséen might occur when 
the' keg was put upon the covers; and one which, by the exercise 
of ordinary care and prudence, they should hâve guarded against. 
They were required to use such précautions to avoid danger as a person 
of ordinary prudence would use for his oWn protection. It makes no 
différence whether it was a man or a dog that ran against or stepped 
upon the covers, or whether it was à jar occasioned by the falling of a 
beavy box* or a gale of wind. It was the plaeing of the keg in such a 
position that, it was ljable tû bè upset from any of thèse causes that 
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eonstitutes the négligence, and créâtes the liability, notwithstanding 
the fact that there were otlier causes which may hâve immediately or 
remotely contributed to the accident. Négligence may be the proxi- 
mate cause of an in jury of which it is not the sole or immédiate 
cause. If appellants' négligence concurred with some other event 
(other than the fault of appellee) to produce the in jury, so that it 
clearly appears that but for such négligence the injury would not 
hâve happened, and both circumstances are closely connected with the 
injury in the order of events, the appellants would be responsible, 
though their négligent act was not the nearest cause in the order 
of time. The rule is given in 1 Shear. & R. Neg. (4th Ed.) § 31, as 
follows: 

"The mère fact that another person concurs or co-operates In producing the 
Injury, or contributes thereto, in any degree, whether large or small, is of no 
importance. * * * It is immaterial how many others hâve been in fault, 
if the defendant's act was an efficient cause of the injury." 

In 16 Am. & Eng. Enc. Law, 440, it is said: 

"It is no défense, in an action for a négligent injury, that the négligence 
of the third person, or an inévitable accident, or an inanimate thing, contributed 
to cause the injury of the plaintiff, if the négligence of the défendant was an 
efficient cause of the injury. In such cases the fact that some other cause 
opérâtes with the négligence of the défendant in producing the injury does not 
relieve the défendant from liability. Hls original wrong concurring with some 
other cause, and both operating proximately at the same time in the produc- 
tion of the injury, he is liable to respond In damages, whether the other cause 
was a guilty or an innocent one." 

Numerous authorities are there cited in support of this text. See, 
also, Pollard v. Railroad Co., 87 Me. 51, 55, 32 Atl. 735; Hall v. Rail- 
way Co. (Utah) 44 Pac. 1046, 1049; Paulmier v. Railroad Co., 34 N. J. 
Law, 151, 155; Stetler v. Railroad Co., 46 Wis. 497, 509, 1 N. W. 112. 

In The Phœnix, 34 Fed. 760, where there was some évidence to the 
effect that the acts of a felléw servant also contributed to the injury, 
Simonton, J., said: 

"But for the négligence of the one, perhaps the action of the other, the acci- 
dent might not hâve happened. * * * This, however, does not exonerate 
the ship. Bven in the narrow administration of the common-law courts the 
négligence of an employé will not excuse the common master for an Injury to 
a fellow servant, if the master himsèlf was négligent. Eailway v. Cummings, 
106 U. S. 700, 1 Sup. Ct 493. And, in the broad and libéral administration of 
admiralty, çontributory négligence on the part of the llbelant himself would not 
exonerate the ship." 

The conclusions we hâve reached are not in opposition to the prin- 
ciples announced in the authorities cited by appellants, when applied 
to the particular facts of each case. In Millie v. Railway Co. (Corn. 
PI.) 31 N. Y. Supp. 801, the évidence merely showed that plaintiff fell 
down the stairs of defendant's elevated railroad, by catching her foot 
on one of the steps, and that after her fall it was discovered that 
the rubber covering on one of the steps was loose. The suit was dis- 
missed. Why? Because there was no proof of any négligence on 
the part of the défendant, and no act or circumstance shown from 
which négligence could be inferred. There was no évidence that she 
tripped or caught her foot on the step that was loose, and non constat 
but the accident might hâve occurred by her tripping upon one of the 
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•teps that was not loose. This of itself was sufficient to présent a 
recovery. The other question of fact, as to whether the évidence 
showed that the rubber on the step had been ont of repair for a suffi- 
cient length of time to impart notice to the défendant, has no spécial 
application to this case; for hère the négligent act of the appellants 
consisted in placing the keg in the place where, from its position, dan- 
ger was liable to occur. We hâve constantly recognized the principle, 
for which appellants contend, that no one can be held liable for an 
injury which was not the resuit naturally and reasonably to be ex- 
pected from the act of his employé, and could not hâve been fore- 
seen. Bailway Co. v. Kellogg, 94 U. S. 469 ; Sheridan v. Bigelow, 93 
Wis. 426, 67 N. W. 732; McGowan v. Railway Co., 91 Wis. 147, 64 N. 
W. 891; Henry v. Eailroad Co., 50 Cal. 183; Motey v. Marble Co., 20 C. 
C. A. 366, 74 Fed. 155. But it logically follows that the converse of 
this proposition must be true, — that the master should in ail cases 
be held liable for an injury which was a resuit naturally and reason- 
ably to be expected from an act of his employé, which could hâve 
been foreseen and guarded against by the exercise of ordmary care 
and reasonable diligence. The decree of the district court is affirmed, 
with costs. 
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COMMERCIAL TOWBOAT CO. v. THE GEORGE W. CLYDE. 

(Circuit Court of Appeals, Second Circuit Aprll 7, 1898.) 

No. 101. 

Balvage — Adequacy of Awakd. 

An award of $1,000 to two tugs which went promptly to the assistance 
of a steamshlp (in apparent danger of sinking from collision), valued with 
lts cargo at $50,000, and In 15 minutes, wlthout danger to themselves, 
beached her In a safe place, wlll not be disturbed as inadéquate. 

Appeal from the District Court of the United States for the East- 
ern District of New York. 

Goodrich, Deady & Goodrich, for appellant 
Wing, Shoudy & Putnam, for appellee. 

Before WALLACE, LAOOMBE, and SHIPMAN, Circuit Judges. 

PEB CTJRIAM. The appellant insists that the award of the court 
below of $1,000 for the salvage services rendered by its two tugs 
to the steamship was inadéquate. The tugs happened to be near 
the steamsîiip when she was so badly injured by a collision wtth 
another vessel that there was apparent danger of her sinking im- 
mediately, in water 60 to 80 f eet in depth. They went to her as- 
sistance, and her master requested them to tow her to the shallow 
water, which was about a quarter of a mile away. They did so, 
and, in less than a quarter of an hour after the collision, she was 
beached in safety. The value of the steamship and her cargo was 
f 50,000. The services involved no risk to the tugs. Those in 
charge of the steamship discovered, as soon as the towing services 
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foe'gaa, thafi the situation was léSs critical thân tkey ha!d at first 
aupposed; -In- fact, she could hâve reached the place to which she 
waS toWèd'i'Witlicmt assistance, and would hâve done so if it had 
been necessary. The tugs acted : promptly and energetically, but 
the service was a short one, involving no danger to the persons 
or property of those engaged in it, and, as it turned out, could hâve 
been dispensed with by the steamship. Upon this state of facts, we 
ought not to disturb the decree. We cannot say that the award 
was manifèstly inadéquates "The allowanee of salvage is, neces- 
sarily, largely a matter of discrétion, which cannot be determined 
with précision, by the application of exact rûles. Différent minds, 
in the exercise bf independent judgment upon the same évidence, 
seldom coïncide exactly in tlièir 1 view of the facts, or give the sarae 
prominence to the varied éléments which make up the case. An 
approximate concurrence is ail that can be expected." The Baker, 
25 Fed. 771. For this reason, âppéllate eourts are not disposed to 
interfère in salvage cases, unless the award is manifèstly excessive 
or inadéquate, or has proceèded upon some erroneous principle. 
The Emulons, 1 Sumn. 214, Fed. Cas: No. 4,480. The decree is af- 
firmed, with costs. 
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(District Court; D. îtèlaTvare. Àpril 9, 1898.) 
îftiJ 554. 

1. Makitihe Liens— MAKiTiM^.CpNTBACTB.. 

. . .' Â sale of 'co$, pUrinant to WWch the coàl 1» delivered to a vessel to be 
éarriéd "as 'carjgp undér ' bllls "of . }à<Jliïg to the purcbaser as consignée, , the 
vendor hathig knovledge that -thë pùrdhaser Is engaged in thé business of 
selling such coal for dther thàn 1 maritime proposes, Is not a maritime con- 

. . ,traçt; nor do^the facts that flje, consignée owns such vessel and that a por- 
tion ôf éùdh'eôâl, àfter 'having Tjèen delivéred to the consignée, is supplied 
by it to such vessel as necessary fuel, serve to creàte or support a maritime 
lien. . . : !;. ji; , (;;,:'-■' .■■.,■! 

2. Samb. . ,' . . 

The question whether a maritime lien attached for the pricé ôf the coal 
must be determined on the facts and circumstances as they existed at the 
time of.lts original; delivery !t»<the,vessel, and cannot be afïected by anysub- 
seqluent appUcation of the coalby the purchaser. 
(Syllabus , by thç Court.) , . , . 

Lëvi C. Bird and A. E. Sanbôrn, for libelant. 
Lewis C. Vandegrift, for claimant. 

BRADFOBD, District Judge. This is a libel in rem filed Septem- 
ber 30, 1896, by Margaret L. Reakirt, of the City of Philadelphia, Pa., 
trading as Reakirt Brother & Company, against the steamboat Ella, 
to recover the price of coal fornished in that city by the libelant on 
the crédit of that ves&el, as'is alleged, from April 14, 1896, to August 
22, 1896, inclusive, amounting, after deducting certain allowances, to 
1707.22,. together with interèst thereon from the last mentioned date. 
The Ella was owned solely by The Philadelphia and Smyrna Traris- 
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portation Company, a corporation of Delaware, f rom 1889 at least 
until August 21, 1896, on which day that company executed a bill of 
sale to John H. Hoffecker, the claimant. The claimant asserts that 
from that time he was the sole owner of the vessel until she was sold, 
October 19, 1896, by order of this court for the enforcement of a 
wharfage lien. The proceeds of sale remaining in the registry of the 
court, after deducting ail other demands, are sufflcient to cover what- 
ever claim the libelant may bave under this libel, together with the 
costs of suit. By agreement of the proctors for the libelant and 
claimant respectively, ail the testimony in the case of Building Co. v. 
The Ella (recently decided by this court) 84 Fed. 471, is to be con- 
-sidered, so far as material, in this case. The price chargea for the 
coal furnished by the libelant is reasonable, and Philadelphia was a 
port foreign to the Ella in the sensé of being a port in a state other 
than that in which she was owned during the furnishing of the coal. 
At the time of and for many years prior to the transaction in question 
the libelant carried on business in Philadelphia as a coal dealer, and 
F. Albert von Boyneburgk was the gênerai manager oi her business. 
The transportation company was incorporated under the laws of Dela- 
ware in 1883 for the purpose of transporting freight by vessel between 
the town of Smyrna, Del., and Philadelphia, Pa., and elsewhere. For 
the last six or seven years the claimant has been and now is its prési- 
dent. Pursuant to its charter the transportation company engagea 
in the carriage of freight by vessel to and from Smyrna and Phila- 
delphia, regular trips being made over the route several times a week. 
Augustus E. Jardine has been the gênerai manager of the transporta- 
tion company for many years. That company has for the past eight or 
ten years dealt, although not exclusively, with the libelant in pur- 
chasing coal. The correspondence between the libelant and the trans- 
portation company shows beyond doubt that during ail that time the 
furnishing of coal by the former to the latter was the resuit of direct 
dealings between them. In addition to the business of transportation, 
the transportation company was engaged in selling a considérable pro- 
portion of the coal bought by it from the libelant and others, to black- 
smiths and other persons in or near Smyrna. Von Boyneburgk tes- 
tifled, without qualification, that ail coal delivered by the libelant to 
the Ella was furnished upon the crédit of that vessel and was chargea 
invariably to "Stmr. E'ia and Owners." The fact that such a charge 
was made, standing alone, is entitled to but little weight and is wholly 
inconclusive on the question whether crédit was given to the vessel 
as well as to her owner. Nor could a mère belief on the part of the 
libelant or of von Boyneburgk that the furnishing of the coal wonld 
create a lien on the Ella avail the libelant unless the circumstances 
under which the coal was furnished were such as to justify such be- 
lief. The testimony for the libelant strongly tends to support a lien 
for the whole amount demanded in the libel, but that testimony is 
inconsistent with the documentary évidence, which is of primary im- 
portance in the case. The coal furnished by the libelant to the trans- 
portation company, including the coal in question, was, while that 
company continued to own the Ella, ail delivered to that vessel; but 
the documentary évidence shows that while a comparatively small pro- 
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portion of the coal was supplied for the use of the Ella, the balance 
of it was delivered and received on board of that vessel as cargo to be 
transported to the transportation company at Smyrna, there to be dis- 
posed of in accordance with the pleasure of that company. Upon 
the delivery of coal by the libelant in Philadelphia, bills of lading were 
signed by the pilot of the Ella, acting for and representing her master, 
for ail coal intended to be delivered as cargo at Smyrna, and bunker 
receipts were signed by the pilot in the same capacity for such coal 
as was supplied for the use of the vessel. The bills of lading were 
substantially in the following fora: 

"Shipped by Rëaklrt, Bro. & Co., In good order, on board the Stmr. called the 

Ella of whereof is Master for this présent voyage, and now lying 

In the Port of Philadelphia, and bound for Smyrna, Del., 28 tons of coal, which 
I promise to deliver at the aforesaid Port of Smyrna in like good order, (the 
dangers of the seas only exeepted,) unto Phila. & Smyrna Trans. Co. or their 

assigns, he or they paying f reight for the same at the rate of Dollars per 

ton. 

"And 24 hours after the arrivai at the above named port, and notice thereof 
to the consignée named, there shall be allowed for receiving said cargo at the 
rate of one day, Sundays and légal holidays exeepted, for every hundred tons 
thereof, after which the cargo, consignée or assignée shall pay demurrage at 
the rate of eight cents per ton a day, Sundays and légal holidays not exeepted, 
upon the full amount of cargo, as per this bill of Lading. For each and every 
day's détention, and pro rata for parts and portions of a day beyond the days 
above specified, until the cargo 1s fully discharged; which freight and demurrage 
shall constitute a lien upon said cargo. 

"In Witness Whereof, the Master or Purser of the said Vessel has afflrmed 
to 3 Bills of Lading, ail of this ténor and date; one of which being accomplished 
the others to stand void. 

"Dated at Philadelphia, this 14 day of April, 1896. 
"28 Tons in the Hold. 

" " on Deck. 

"Draws feet water, and was built at in 189 . 

"J. L. Jackson." 

The bunker receipts were in the following form: 
"No. 18619. Penna, R. R. Pier. Greenwich. 5/29 1896. 

"Shipped for account of Reakirt, Bro. & Co., Office 218% Walnut Street, on 
board Steamer Ella, 5 tons of Penn coal, for steamers' use. I certify that I 
hâve received on board, in good order, the quantity and kind of coal above speci- 
fied. J, L. Jackson, Master." 

The bills of lading and bunker receipts were signed in the office 
of the libelant on her pier at G-reenwich. Both the libelant or her 
manager, von Boyneburgk, and the transportation company had knowl- 
edge of the exécution of bills of lading and bunker receipts for a nuin- 
ber of years preceding the furnishing of the coal in question. Not 
only bunker receipts but bills of lading were executed in connection 
with the supply of coal included in the présent demand. A Sale by 
the libelant to the transportation company of a cargo of coal not to 
be used in aid of navigation was not a maritime contract, and could 
give rise to no lien nor serve as the basis of any lien cognizable by 
this court. It appears that the coal bought by the transportation com- 
pany from the libelant and others was placed on the wharf of that 
company at Smyrna, and that the bunkers of the Ella, while sometimes 
supplied with coal directly by the libelant, bunker receipts being 
taken therefor, were usually supplied from the accumulation of coal 
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on the wharf at Smyrna. It was urged on behalf of the libelant that 
the supplying at Smyrna by the transportation company of the bunkers 
with coal had the same effect, under the circumstances disclosed in 
the case, as if they had been supplied with coal by the libelant in 
Philadelphia. I regard this position as untenable. No élément of 
fraud on the part of the transportation company is disclosed in this 
connection. The question whether or not a maritime lien arose must 
be determined on the facts as they existed at the time the coal was 
delivered by the libelant to the Ella in Philadelphia. No subséquent 
application of the coal by the transportation company in Smyrna could 
create a lien in favor of the libelant. It is also to be noticed, in pass- 
ing, that it does not appear that the coal belonging to the transporta- 
tion company and situate on its wharf was ail obtained from the libel- 
ant. Considered in any aspect warranted by the évidence, the fact 
that a portion of the coal sold by the libelant to the transportation 
company as cargoes of merchandise was subsequently applied by that 
company to aid the navigation of the Ella could not give rise to a 
maritime lien. I am satisfled that the libel cannot be sustained for 
the price of the coal for which bills of lading were signed. For the 
coal, however, which was furnished by the libelant in Philadelphia to 
the bunkers of the Ella for her use, I am of opinion, in view of ail the 
évidence, that the libelant is entitled to a lien. The correspondence 
between the libelant and the transportation company, fairly considered, 
shows that that portion of the coal was furnished on a common un- 
derstanding that a lien should thereby be acquired. Although the 
dealings, as shown by that correspondence, were directly between the 
libelant and the transportation company, the common understanding 
that the ooal was to be furnished on the crédit of the vessel, as well 
as on that of her owner, was sufficient to rebut the presumption of the 
non existence of a maritime lien. The évidence négatives the alléga- 
tion that the claimant became, by virtue of the bill of sale of August 21, 
1896, or in any other manner, a bon a fide purchaser for value of the 
Ella. It is unnecessary to recapitulate the facts bearing on this point. 
It is not stated in the libel that the coal was furnished to the Ella 
in a foreign port or port of a state other than that in which she was 
owned at the time. No exceptions to the libel were âled ; and leave 
is granted to the libelant to amend the libel in this particular. It ap- 
pears that the bills of lading, and bunker receipts, if any, for coal fur- 
nished by the libelant to the transportation company during a part 
of June and the months of July and August, 1896, are lost or mislaid ; 
and no évidence has been adduced to prove the amount of coal furnished 
during that period for the use of the Ella. Upon filing the amendment 
to the libel above suggested on or before April 23, 1898, an order of 
référence will be made to a commissioner to report to this court the 
amount due and owing from the transportation company to the libelant 
for such portion of the coal included in the schedule annexed to the 
libel as was furnished by the libelant in Philadelphia to the Ella for 
her use. 
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ïn re PIPËR ADEN GOODALL CO. 

(District Court, N. D. Californla. April 6, 1898.) 

No. 11,339. 

1. Smppiira— Limitation of Owner' s Liability— Alternative Prayer, 

.- Tlie owner of an American steamer ma y, while denying ail liability for any 
damage by reason of a collision, and conséquent loss of cargo, make the 
alternative prayer that, If 'the. court find the petitioner or steamer liable, the 
petltioner may then hâve the beneflt of Kev. St. §§ 4283-4285, and the acts 
amenda tory thereof, limiting the liability to the interest which the owner has 
in the vessel and cargo. 

2. Same. 

Section 3 of the Harter act (27 Stat. 445), which refers to any vessel trans- 
porting goods "to or from any port, in the United States," applies to vessels 
engaged in commerce on the Bay bf San Francisco, and between différent 
ports on the bay. 

This was a pétition by the Piper Aden Goodall Company, owner of 
the steamer Sunol, for limitation of liability. 

Charles A. Shurtleff, for petitioner. 

DE HAVEN, District Judge. On March 17, 1891 the American 
steamer Sunol, owned by the petitioner herein, and engaged in carrying 
freïgbt and passengers bètween San Francisco and Vallejo, in this 
state, came into collision with the bark Olympic in the Bay of San 
Francisco; and as a resuit the steamer was thrown upon her side, 
fllled with water, and her cargo became a total loss. Subsequently 
she was righted, and her injuries repaired. The petitioner then in- 
stituted this proceeding, in which, while denying ail liabilïty for any 
damage by reason of the collision, and conséquent loss of the cargo 
of the steamer, and "claiming the right in this court to contest 
any liability therefor, either for itself or said steamer Sunol," the 
petitioner rievertheless claims the benefits of the provisions of sections 
4283-4285 of the Eevised Statutes of the United States, and the vari- 
ous acts amendatory thereof and supplementary theretb, providing for 
the limitation of the liability of shipowners, if the court should find 
the petitioner or steamer liable on account of said collision and loss 
of cargo. The alternative prayer of the pétition is proper; there 
being no reason why the petitioner should not, in this proceeding, 
hâve the beneflt of the statutes limiting its liability, if its contention 
that it is. not liable at ail should not be sustained. The évidence 
shows that the Sunol at the time of the collision was in ail respects 
seaworthy, and properly nianned, equipped, and supplied, and the acci- 
dent was occasjoned by fault or error in the management of the 
steamer. /Section 3 of the act of February 13, 1893 (27 Stat. 445), 
known as the "Harter Act," provides: 

. "That if, the owner of the vessel transporting merchandise or property to or 
from any port in the United States of America shall exercise due diligence to 
make the said vessel in ail respects seaworthy and properly manned, equipped, 
and supplied, neither the vessel, her owner or owners, agent, or charterers shall 
become or be held responsible for damage or loss resulting from faults or errors 
in navigation or in lie management of said vessel nor shall the vessel, her 
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owner or owners, charterers, agent, or master be held liable for losses arising 
from dangers of tbe sea or other navigable waters, acts of God, or public 
enemies." 

In view of this provision of the statute, and the facts of this case 
as above stated, the only question for décision is whether such pro- 
vision is applicable to vessels or steamers engagea in commerce on 
the Bay of San Francisco, and between différent ports on such bay. 
There is no room for doubt or argument on this point. The language 
of the section just quoted is broad, and applies to the owner of any 
vessel "transporting merchandise or property to or from any port in 
the United States of America." This language cannot be construed 
otherwise than as meaning that the section shall apply to ail vessels 
transporting merchandise to and from any port of the United States, 
situated upon any navigable waters, inland or otherwise, over which 
the fédéral government has jurisdiction. The E. A. Shores, Jr., 73 
Ped. 342. The petitioner is entitled to a decree that neither the 
petitioner nor the steamer Sunol is liable for any loss or damage occa- 
sioned by the collision referred to in the pétition, and that the claim- 
ants take nothing in this proceeding. 
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THE CHARLES E. WISWALL v. SCOTT et al. 

(Circuit Court of Appeals, Second Circuit March 2, 1898.) 

No. 72. 

1. MONOPOiiiES— Interstate Commerce. 

A comblnation or trust between the owners of tugs operating entirely 
within the confines of a State is not a comblnation in restraint of trade or 
commerce among the several states or with foreign nations, so as to corne 
within the condemnatlon of the statutes of the United States, although most 
of the owners held coasting licenses. 

3. Same— Towage Charges. 

One who requests and accepts the services of a tug for towage purposés 
cannot escape paying the reasonable value of the services rendered, on the 
ground that the owners of the tugs were members of an unlawful combl- 
nation to ralse priées. 74 Fed. 802, affirmed. 

This cause cornes hère upon appeal from a decree of the district 
court, Northern district of New York, in favor of the libelants, 
twelve in number, who were severally owners of fourteen propellers 
or steam tugs which had rendered towage service to the dredge and 
her scows. 

The suit was orlginally begun by the présent libelants, and by eight others, 
who owned, respectively, nine additional steam tugs or propellers; but, it ap- 
pearing that no services had been rendered by thèse last-mentioned nine vessels, 
the libel was amended accordingly, at final hearing. The court found that the 
remaining libelants were entitled to recover the value of the services rendered 
by their respective tugs, and referred it to a commissioner to ascertain, détermine, 
and report the values of the services of tbe respective vessels over and above 
ail payments on account thereof whieh may be established by the évidence; 
such values and the amounts of such payments to be determined upon the évi- 
dence already taken, and such additional évidence as may be produced and 
given by the respective parties before such commissioner. Abundant oppor- 
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tunity was given to ail parties by the commlssioner to take addltlonal évidence, 
but none was offered. The commlssioner thereafter reported the value of the 
services of the vessels over and above ail payments, separately as to each vessel. 
He dld not separately state the value of the services of each tug, and the 
amount of the payment thereon, but, Inasmuch as it appears conclusively that 
$310 was pald, It would seem that he found the total value of the services to 
be $1,269.16. The value asserted In the amended llbel was $1,300. Claimant 
filed exceptions to the report, and, the report and exceptions coming on to be 
heard, the decree now appealed from was entered. 

Worthington Frothingham, for appellant. 
Isaac Lawson, for appellees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges, 

LACOMBE, Circuit Judge (after stating the facts). The record 
is long and somewhat involved, and the commissioner's report has 
not set forth his flndings with sufflcient détail to be of much as- 
sistance to the court in determining just what he did flnd and up- 
on what proof. This appeal may be best disposed of by taking 
up the assignments of error seriatim. 

1. It is assigned as error that the libelants in the original libel 
and in the amended libel were a combination in the form of a 
trust or otherwise, or conspiracy in restraint of trade or commerce 
among the several states and with foreign nations; that libelants 
were engaged in an attempt to monopolize such trade or com- 
merce; and that ail the work alleged to hâve been done by them 
collectively or individually was under a contract or combination 
in such form, and that such contract or combination was void, and 
the libelants cannot maintain this suit either collectively or indi- 
vidually. We do not flnd any satisfactory évidence that thèse 
boats were "engaged in trade or commerce among the several states 
or with foreign nations." Most of them held coasting licenses, but 
there is not a scintilla of évidence to show that they ever did any- 
thing except to tow canal boats, barges, and such craft on the 
waters of the Hudson River above Poughkeepsie, and entirely with- 
in the limits of the state of New York. And it seems wholly un- 
necessary to inquire whether their owners had entered into any 
unlawful combination under the laws of the state. Pinding that 
the rates of compensation for the services of themselves, their crews 
and their tùgs, were becoming so low as to be unremunerative, un- 
certain, and irregular, they agreed with each ôther to charge for 
ail services rendered by each vessel such sums as might be flxed by 
a tariff which they adopted. They called themselves the "Hudson 
River Tug-Boat Association," had a so-called superintendent to 
aîlot work among them, adopted a System of fines, etc., but they 
never became a légal entity either as a corporation, a joint-stock 
association, or a partnership. They made collectively no contract 
with the claimant, nor were they capable of making such contract. 
Each pièce of towage service rendered was a transaction between 
the boat towing and the boat towed, with which the other boat own- 
ers in the association had nothing to do. Indeed, the libel (origi- 
nal and amended) is obnoxious to the objection of an improper 
joinder of libelants. Each should hâve brought a separate libel; 
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but since this objection was apparently not taken below, and the 
only resuit would be to increase the costs to be paid by the de- 
feated party, it need not now be considered. The contracts upon 
which recovery was had were not with the so-called combination, 
but severally, with the several tugs rendering the service; the 
ainount of compensation asked and found is the fair and reason- 
able value of such service; and the existence of the "combination" 
is no bar to its recovery. The defendant's proposition is that a 
person who has given work, labor, and services to another, upon 
that other's employment, may not recover their fair and reason- 
able value if, during the time that he rendered such services, he 
had been engaged with other men in like employment with him- 
self in a combination to charge for such services as any of them 
might render according to some scale agreed upon by them. We 
know of no principle of law which calls for the adoption of such 
a rule, and are referred to no authorities which support it. The 
cases cited on appellant's brief are not applicable. The only con- 
tract considered in U. S. v. Trans-Missouri Freight Ass'n, 166 U. 
S. 290, 17 Sup. Ct. 540, was the contract between the members of 
the combination. The action in Bank v. Owens, 2 Pet. 538, was 
brought on the usurious note by the bank that exacted the usury; 
and the same is true of Bank v. Lamb, 26 Barb. 596. In Léonard 
v. Poole, 114 N. Y. 377, 21 N. E. 707, the court refused to take an 
accounting between two parties to an illégal transaction. In As- 
sociation v. Houck (Tex. Sup.) 30 S. W. 869, it appeared that de- 
fendants Houck and Dieter had entered into an unlawful combina- 
tion with other dealers in béer, which secured control of the trade. 
Plaintiff, by contract with défendants, bound itself to sell to the 
latter, and to no other dealer in the city of El Paso, — a contract 
which gave the combination a monopoly of the sale in the city of 
El Paso of the product of plaintiff's brewery, and materially as- 
sisted the parties to the illégal contract in carrying out their ob- 
ject of controlling the market for the sale of béer in that city. 
The court held that if the plaintiff, when it made its contract with 
Houck and Dieter, knew of the existence of the combination, it 
was not an innocent seller, and could not recover, since its contract 
"is calculated materially to aid the purchasers in effecting their 
unlawful design." In Peck v. Burr, 10 N. Y. 294, it was held that, 
where a contract is void because of its illegality, there can be no 
recovery for services rendered under it upon a quantum meruit. 
But there is nothing illégal about the several contracts sued upon 
hère, which are to render towage services in considération of the 
payment of the reasonable value of such services. In Arnot v. 
Coal Co., 68 N. Y. 558, it was held that "the agreement of the B. 
0. Co. (of which plaintiff was an assignée) not to sell to others, it 
knowing that the object of défendant was to create a monopoly, 
and that this was one of the means of averting compétition, made 
it a party to the illégal scheme of défendant." This is very far 
from supporting the proposition that had the Pittston & Elmira 
Coal Company sold 1,000 tons of the coal thus purchased to a local 
dealer in New York City, at fair market rates, it could not recover. 
86 F.— 43 
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On the ; other band, the principle is well recognized by the aiithor- 
ities that a promise remotely connected with an illégal act, and 
founded on a-new considération, is not tainted with the illegality, 
although it was known to the party to "whom the promise was 
made, and although he was the contriver and conductor of the il- 
légal act. One illustration given in Armstrong t. Toler, 11 Wheat. 
258, is this: 

"The man who Imports goods for another, by means of a violation of the laws 
of his country, is disqualifled froffi founding any action upon such illégal trans- 
action for the value or freight of the goods. * * * But, af ter the act is 
accomplished, no new con tract ought to be affected by it. It ought not to 
vitiate the contract of the retall merchant who buys thèse goods frona the Im- 
porter." 

The test, whether a demand connected with an illégal transac- 
tion is capable of being enf orced at law, is whether the plaintiff 
requires the aid of the illégal transaction to establish his case. 
If he cannot open his case, without showing that he has broken 
the law, a court will not assist him. But if he does not claim 
through the médium of the illégal transaction, but upon a new 
contract bottomed on independent considération, ,he may recover. 
Swan v. Scott, 11 Serg. & E. 155; Armstrong v. Toler, 11 Wheat. 
258; McBlair v. Gibbes, 17 How. 236. In the case at bar libelants 
clearly did not require the aid of the alleged illégal transaction to 
establish their case. . 

2. It is further assigned as error that "thera was on the trial no 
sufficient proofs of the value of the services alleged to hâve been 
performed by the libelants qt ; either of them, and no proof ex- 
cepting of such value as was made and established by the libelants 
themselves while engaged in such combination/- etc. The record 
shows that as to each item of charge there was évidence that the 
service rendered was worth the price charged, and, as much of 
the work doneby the différent scows was similar in character and 
quantity, many of the items of charge are supported by the évi- 
dence of several witnesses. The witnesses stated that, in testifying 
to the value of the services, they did not give considération to the 
schedule of priées adopted by the association. The mère fact that in 
some instances the sum testiûed to as the f air and reasonable value 
of a particular service and the price for such service named in the 
schedule were identical is not controlling. It is not inconceivable that 
men may combine together to ask a perfectly fair price for their work. 
Coopération does not necessarily imply extortian. We hâve not seen 
nor hgard tàe, witnesses, but the commissioner, who had that oppor- 
tunity, reaçhed the conclusion that their estimate of value was more 
nearly correct than that of the single witness called by claimant. As 
the record discloses évidence to support his flnding upon this disputed 
question of fact, the decree should not be reversed on the ground as- 
signed. Appellant's brief refers to an instance where the tug Andrews 
charged flve dollars for towing the dredge from Troy to West Troy, 
when the regular charge was two dollars, the additional three dollars 
being charged for the reason that Wiswall (the owner of the dredge) 
had previpusly towed with aboat outside of the association. There 
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is no persuasiveness, however, to any such évidence, in riew of the fact 
that the owner of the Andrews is not included amon^ the libelants; 
that no claim on behalf of that tug is made; and that whatever charges 
are made, testifled to, and allowed for towing from Troy to West Troy 
and vice versa are at the rate of two dollars only. 

3. It is f urther assigned as error that judgment was rendered against 
the surettes for this claimant in the original libel wherein the Hudson 
Eiver Tug-Boat Association was libelant, and that such surettes were 
discharged by the proceeding allowing the libel to be amended and 
the libelants to proceed therein individually. It appears, however, 
that the Hudson Eiver Tug-Boat Association was not the libelant in 
the original libel. Twenty différent persons were individually libel- 
ants, of whom eight hâve been removed by amendment, having no 
claims. In other words, the suit began with twenty individual libel- 
ants, and ended with twelve of them, the obligation of the sureties be- 
ing to answer the decree of the court. The assignment of error is 
unsound. 

4. The last assignment of error (the sixth) is the gênerai one that 
judgment should hâve been given for claimants instead of for libelants. 
It has been disposed of with the other assignments. 

The decree of the district court is affirmed, with interest and costs. 
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DU FF v. MERRITT. 

(Circuit Court of Appeals, Second Circuit. April 7, 1898.) 

Nos. 74-102. 

1. Salvage — Value op Property Salved — Compensation. 

In arriving at the true value of a vessel sold in salvage proceedings, ail nec- 
essary expenses in repairing and placing her before intending purchasers 
should be deducted from the amount realized on the sale, and the salvors' 
compensation based on the remainder. 

2. Same— Réduction below Quantum Meruit. 

While the courts are anxious to encourage salvage enterprise by liberality, 
when possible, yet the business is a spéculative one, and their compensation 
is subject to réduction even below a fair quantum meruit when otherwise 
nothing would be left for the owner. 

3. Same. 

Where arduous and expensive services to a vessel stranded on the Long 
Island coast were rendered by a wrecking company, with a cash outlay of 
$5,000 for outside help employed, and the cargo lightered to New York, but 
by reason of its perishable nature, and the way in whlch the vessel stranded, 
the amount salved was but $17,160.32,— a small part of the property,— the 
measure of success must be considered, in fixing the award, and 50 per cent, 
of the value of the property salved is sufflcienti 80 Fed. 159, reversed. 

Thèse causes corne hère upon appeals from decrees of the district 
courts in the Eastern and Southern districts of New York, respec- 
tively, upon the f ollowing facts : 

On February 4, 1896, the British steamer Lamington, 1,224 tons register, 
inward bound with a full Mediterranean cargo of fruit, stranded on the south 
shore of Long Island, about a mile east of Biue Point life-saving station. The 

* See note at end of case.. 
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news of lier disaster reâching New York, the libelants, who maintaln an exten- 
sive wrecklng plant, were requested to repair to her relief. The service which 
they thus undertook to render was, as one of libelants testifles, "not done under 
any formai contract, but on the basis of salvage,— no cure no pay." The fol- 
lowing excèrpt from the opinion of the court in the Eastern district (in the libel 
against the vessel) sufficiently sets forth the détails of the service rendered: 
"Merrltt proceeded to the Lamington with a tug, and arrived shortly after two 
o'clock in the afternoon of the 5th, and took charge of the opération. An anchor 
was got out, and strain put upon it, but it was impossible to move the steamer. 
The weather during the 6th and 7th was severe, and work was impossible. On 
the 8th the sea had modéra ted; the steamer having meanwhile been driven over 
the outer bar onto the main beach. Then the salvors boarded the ship, and 
commenced to rig spars and cargo gear for the purpose of lightening the ship. 
From that time until the 25th, when the weather would permit, the salvors 
were engaged in lightening the ship, and saving such part of the cargo as was 
worth saving, which was placed in barges brought from the city of New York, 
and transported therein to the city of New York, and there sold. [But a small 
part of the cargo was saved. A large part of it was thrown overboard by the 
salvors where the steamer lay. A large part of the remainder that was brought 
to New York in the ship had to be sent out to sea again and dumped.] On the 
26th, at high tide, the vessel was pulled off the bar, and taken to New York. 
The labor involved in this service was hard; the weather being very cold, and 
much of the time very stormy. After the ship grounded on the shore, the labor 
was, for the most part, confined to lightening the vessel, and transporting to 
New York such of the cargo as was undamaged." The property belonging to 
salvors, or hired by them, employed in the service, amounted to nearly $250,000, 
but it was not ail exposed to risk at the same time. About one-quarter of the 
salved cargo was lightered to New York, and the rest was brought in the ship 
itself. The whole of the salved cargo was entered in the New York custom 
house, and was sold by auctioneers. The ship was flrst taken to libelant's 
wharf at Staten Island, and thereafter to Brooklyn, where she was libeled, and 
subsequently sold for $9,100, and proceeds paid into court. It was because of 
the circumstance that the ship and its proceeds came into the Eastern district, 
and the cargo and its proceeds came into the Southern district, that libels were 
filed in both courts. The proceeding against the vessel was the first to corne 
on for hearing. 80 Fed. 159. The court reached its conclusion by considering 
the proceeds of ship and cargo together, flxing an award which it thought 
proper for the whole, and dividing that between ship and cargo proportionately 
to the respective gross proceeds thereof . The amount thus awarded against the 
vessel as salvage compensation amounts to $6,550.92. Inasmuch as the total 
amount to which the court in the Eastern district decided that the salvors were 
entltled is $19,020.79, it would follow that the amount thereof chargeable to the 
cargo would be $12,469.87. The amount of salvage thus found by the district 
court is what it determined to be the "value of the services upon a quantum 
meruit," and in addition thereto the sum of $1,500 as a "salvage compensation 
for their risk and their trouble." When the libel against the proceeds of the 
cargo came on for hearing in the Southern district, that court declined to go into 
the question of the total amount of salvage award, on the ground that such 
question had been decided in the Eastern district, and was then on appeal. It 
found, however, that the gross amount realized from the sale of cargo by the 
auctioneers was $17,321.81, that the expenses immediately connected with the 
auction sale itself reduced this amount to $14,147.59, and also that, besides the 
expenses immediately connected with the auetion sale, there were numerous 
expenses, such as unloading, working over cargo, recoopering, etc., which ought 
also to be deducted, since without such expenses the cargo either could not be 
sold at ail, or would not hâve brought the priée it did. Deducting thèse, the 
court found the total net proceeds available to be $11,405.46, and decreed the 
entire amount to salvors, but without costs. The claimants hâve appealed in 
both cases. 

J. Parker Kirlin, for appellants. 
Eobert D. Benedict, for appellees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 
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LAOOMBE, Circuit Judge (after stating the facts). It will be 
most convenient first to ascertain what is the total amount salved 
as the resuit of the service rendered. Inasmuch as the libelants 
hâve not appealed, it may be assumed that the district judge cor- 
rectly held as to the expenses which should be deducted in order 
to détermine the amount of cargo actually salved. It will be re- 
membered that the ship sold for $9,100. It was held in the East- 
ern district (and no one disputes the finding) that the marshal's 
expenses and commissions should be deducted, leaving the amount 
$8,962.80. There are other expenses, however, which are equally 
a charge against the proceeds, supeiïor to the lien of salvors, for 
the reason that, if they had not been incurred, this sum would not hâve 
been realized at the sale. What the vessel would bring as she lay 
at libelants' wharf, Staten Island, on February 27th, just as she had 
been torn off the beach, leaking, and with her holds full of débris, and 
what she subsequently brought in Brooklyn because of thèse disburse- 
ments, are manifestly two widely différent sums. Thèse items are as 
follows: Inward pilotage, $78.34, and $90.54 for dues and fées paid 
the collector of the port upon entering the vessel at the custom house, 
do not seem to be disputed; nor does the sum of $1.90 paid to the 
British consul upon entry of the vessel. There was paid $172 for 
towing required to get the vessel from Staten Island, where she was 
first taken, to Brooklyn, and into dry dock. There was paid $12 for 
running lines from the vessel to the wharf while she was at Brooklyn ; 
$260 for services of a watchman to keep thieves and others from mak- 
ing déprédations, and in order to protect her against loss from other 
causes; and $123 for wharf âge. It was necessary for her to be 
alongside a wharf while discharging, and while not on the dry dock. 
An item of $1,207.04 paid for the use of dry dock represents the charges 
for two separate dockings at the Erie Basin. The first docking was 
necessary in order to stop the leaks which had been caused by her 
stranding, and to keep the vessel afloat, and to enable temporary re- 
pairs to be made. The second docking was necessary in order to place 
her in a position where her bottom and hull could be examined by 
intending purchasers after it had been finally determined to sell her; 
ail efforts at an adjustment without suit having failed. An item of 
$1,089.08 was paid for the making of temporary repairs, which were 
necessary in order to keep the ship afloat, and for cleaning the holds, 
which was necessary in order that the enjrines and bottom of the 
vessel could be examined by intending purchasers. There was also 
paid $96 for ballast logs, which were required to keep the vessel from 
capsizing after her cargo had been removed; her ballast not being 
such, or in such condition, as to prevent this. Thèse items aggre- 
gate $3,129.90, to which the usual commission on disbursements, 2£ 
per cent. ($78.24), should be added, making $3,208.14. There is no 
dispute as to the reasonableness of the amount of any of thèse charges, 
and it would certainly seem that they would hâve to be made by some 
one, in order to secure any substantial price for the property offered 
for sale. They are represented in the $9,100, and that sum, less 
thèse items, was the value of the salved vessel as she was brought to 
libelants' wharf at Staten Island. Logically, they are disbursements 
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properly to be made by salvors, and repaid to them independent of 
salvage, as was done with the towage to place of sale in the case of 
The William Smith, 59 Fed. 615. That the money to pay thèse dis- 
bursements was in fact advanced by owners' agents is no ground for 
declining to repay them in their proper order. And see The Water- 
loo, 1 Blatchf. & H. 114, Fed. Cas. No. 17,257. Deducting from the 
$9,100 the marshal's charges (f 137.20) and thèse additional disburse- 
ments ($3,208.14), there is left $5,754.66 as the true value of the salved 
property represented by the ship; and, since the district judge in the 
Southern district has found that $11,405.66 is the true value of the 
salved property represented by the cargo, it follows that the total 
amount awarded by the decrees of the two courts ($6,550.92 + $11,405.- 
66), viz. $17,956.58, actually exceeds the total amount salved ($5,754.66 
+ $11,405.66), vis. $17,160.32. 

In The Bay of Naples, 1 C. C. A. 81, 48 Fed. 737, this court held 
that the amount of a salvage award might be reviewed and readjusted 
"if the decree below does not follow in the path of authority, even 
though no principle has been violated or mistake made," and the 
award made therein by the district court was materially reduced. In 
the case at bar the amount awarded seems not only to be excessive, 
but also to be arrived at by the application of a rule of compensation 
not warranted by authority. The results of a somewhat comprehen- 
sive examination of the salvage cases contained in the reports of the 
fédéral courts hâve been, for convenience of future référence, em- 
bodied in a note annexed to this opinion. While it appears most 
clearly that, since the old hard and fast rule of "50$ of a derelict" was 
abandoned, the award is determined by a considération of the peculiar 
facts of each case, it is none the less true that the admiralty courts 
hâve always been careful not only to encourage salving enterprise by 
liberality, when possible, but also to recognize the fact that it is, 
after ail, a spéculation, in which désert and reward will not always 
balance. It is unnecessary to rehearse hère the various ingrédients 
of a salvage service which are to be considered in determining award. 
The service was promptly rendered. It was arduous, long continued, 
and meritorious. It involved the salvors in considérable expense, 
not only for the wages and support of their regular crews, but also 
for the hire of other assistance, to the amount of $5,000. It exposed 
valuable property to risk. It was skillfully performed, and was ren- 
dered by salvors who maintain a most expensive plant, ready at any 
hour of the day or night to afford aid to vessels in distress. It hap- 
pened, however, by reason of the perishable nature of the cargo, and 
of the way in which the vessel stranded, and the condition of wind 
and tide, that the skill and exertions of salvors were able to salve 
but a small part of the property at risk. $17,160 must be but a low 
percentage of the value. of a 1,200-ton steamer, car^ying a full Medi- 
terranean cargo. To a certain estent, salvors were successful; to 
a certain extent, they failed; and it would seem that their measure 
of success should not be overlooked> if their business be indeed a spéc- 
ulative one, which no one disputes. "Regard is always paid to the 
value of the property saved, and an award will not be made of such 
an amount as to deprive its owners of the benefit of the service, with 
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the vîew of recouping to salvors their losses. It is one of the risks 
they run, that they may not be indemnifled for their sacrifices. It is 
said that the court of admiralty has hardly ever, and then only in the 
case of a derelict, awarded as salvage more than half the value of the 
property saved." Cary. Carr. by Sea, § 345. In the opinion filed 
by the district judge in the Eastern district against the ship, it is said, 
"No case has been found where, in awarding compensation for salvage 
services, the salvors hâve not been awarded more than the value of 
the services upon the basis of quantum meruit;" and therefore the 
conclusion was reached that something more than f 17,520, which was 
found to be the value of the services, should be given. Incidentally 
it may be noted that we find no sufficient proof in the record that $17,- 
520 was the "value of the services on the basis of quantum meruit." 
The amount is arrived at by charging for the services of the various 
steam vessels and other property used by salvors "at their regular 
schedule rates." But they conduct a wrecking business. They do 
/îot expect to be able to employ ail their vessels ail the time. They 
often hâve to tie up for considérable periods, waiting for a job, and 
the schedule rates are undoubtedly arrangea to cover thèse éléments 
of loss. Moreover, the authorities do not support the conclusion of 
the district judge, although it is quite true that in most of them suffi- 
cient was saved to pay for the services on the basis of a quantum 
meruit, and leave a reasonable surplus for salvage bonus, and the 
owner as well. In three reported cases the entire proceeds were given 
to the salvors. The circumstances, however, were exceptional, and 
totally différent from those in the case at bar. In The Zealand, 1 
Lowell, 1, Fed Cas. No. 18,205, a derelict was picked up at sea, and 
brought into port. Her proceeds amounted to |206 only, and there 
was évidence that the owner had been informée! of the proceedings, 
and refused to appear. In Llewellyn v. Two Anchors & Chains, 1 
Ben. 80, Fed; Cas. No. 8,428, the value of the property was $107, and 
notice of the proceedings was brought home to the owner, who failed 
to appear. In The Burlington (1896) 73 Fed. 258, the proceeds of the 
sunken barge amounted to about $1,100, not much more than one-fifth 
of what it had cost the salvors to raise her, and they were given the 
whole amount. The Burlington, however, had burned and sunk as 
a resuit of the fire. The owner abandoned her to insurers, and col- 
lected a total loss. After sinking, she shifted position so as to become 
an obstruction to navigation. She lay in the Détroit river, on the 
Canadian side; and under a Canadian statute the minister of marine 
ordered her rèmoval, and made an agreement therefor, — the person 
removing to accept whatever he might recover from the wreck in full 
payment for his services. That the compensation of salvors is subject 
to réduction, even below a fair quantum meruit, when otherwise noth- 
ing would be left for the owner, is a proposition approved in the 
opinions of the courts in the following cases, although in none of 
them are the facts exactly like those in the case at bar. Except a 
few found in the note, thèse are ail the cases in the fédéral reports 
where the smallness of the property salved is discussed in connection 
with the amount of the award: 
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In The Waterloo (1830) Blatchf. & H. 114, Fed. Cas. No. 17,257, 
the vessel, abandoned at sea, was brought into port by salvors. 
Betts, J. : 

"The tendency of a prépondérance of décisions 1s manifestly to consider 50% 
the ultimatum of salvage to be allowed in cases of derellct. * * * The 
claims of libelants in this case, if allowed, would absorb the whole proceeds of 
ship and cargo. This the courts will not sanction, except in cases where the 
property saved is so small in value as to be necessarily ail required to cover 
charges, and make any compensation to the salvors. The doctrine of salvage 
dérives its support from the considération that, however munificent the award 
may be to the salvor, something— a residuum— is left to the owner. His rights 
are not to be deemed derelict. One of the most satisfactory reasons for allow- 
lng a discrétion to the courts in this respect is that they can reward, not only 
aecording to the merit of the services, but also in proportion to the amount saved. 
I hâve met with no instance in which the whole amount saved, and an amount 
equal to what was preserved in this case, has been ail of it taken from the owner. 
The ship and cargo sold for $39,000; custom-house duties were $22,000; leaving 
a balance of $17,000 only. Courts, in so doing, would be instituting the rule 
of nature, or rather of barbarism, in devoting to the first finder whatever 
property the exigencies of the owner had wrested from him, or compelled him 
to désert. * * * The main effort of libelant's counsel has been to throw 
the whole of the duties on the owner, and leave the salvors the same degree of 
compensation that would be allowed if the gross proceeds of the property repre- 
sented its net avails. * * » Enough to say that nothing more can be con- 
sidered saved in this case, out of which salvors may be rewarded, than what 
remains after satisfaction of the duties. Whether that proportion goes to the 
government, as the priée for the enjoyment of the salved property, or perishes 
at sea, the residue ls ail that the exertions of the salvors hâve placed at the dis- 
position of the court." 

The award was 45 per cent, of the net proceeds, which, however, 
was apparently sufflcient to pay the quantum meruit, and more. 

In The Adolphe (1837) 19 Am. Jur. 219, Fed. Cas. No. 17,712, the 
property salved was found on a vessel abandoned in a harbor on an 
uninhabited coast (Patagonia). "The services rendered in this case 
* * * were laborious, but not particularly perilous, except the 
dangers which threatened the Triton, which hâve been stated, but 
which were guarded against by means of the cables and anchors of 
both vessels, though with much vigilance and labor." Referring to 
the "libéral compensation which it is the policy of the admiralty 
law to allow for salvage," the court says : 

"I regret that it is not in my power to give this compensation to the salvors 
In this case without losing sight of the owners of the property saved. This I 
hâve no right to do. The salvors had no right to place the owners of this prop- 
erty in a predicament which would subject them to a loss of ail their property, 
in expenses, costs, and salvage. Something should remain to the owners of 
the property saved, as well as something given to those who volunteered their 
services in saving it. [The gross amount of sales was $6,797; customs duties, 
$737; and marshal's fées and expenses, $586.] Consideriug the small amount 
saved, compared with the labor and services rendered, I hâve felt constrained to 
exceed the maximum, and give 60%, after deducting duties, leaving costs and 
expenses on the remainder." 

In The Joseph Stewart (1838) Crabbe, 218, Fed. Cas. No. 13,070, 
there were 13 claimants for salvage, including the owners of the 
schooner Caspian, which found the schooner Joseph Stewart aban- 
doned by her crew, having nearly two feet of water on deck, partially 
stripped, and with auger holes in her bottom. The court says: 
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"The difflculty In this case arlses, not in estimating the nature and value of 
the service, nor in ascertaining * * * a rule of proportion for the reward 
of such a service. * * * Hère the fund is so small that the whole of it, 
distributed among thèse 13 salvors, could hardly be considered an extravagant 
reward for their service. Yet we hâve no authority to treat this as a derelict. 
* * * Indeed, the libelants claim as salvors, not as flnders of property that 
has no owner. They ask for salvage,— for a reward out of the property saved, 
for their services in saving it. The very nature of this claim is a demand on 
the owner for a reasonable compensation for the service rendered him in rescu- 
ing his property from total loss; but, if the salvors are to take ail, the loss 
would be as total to the owner as if his property had been swallowed up by 
the sea. It would be manifestly absurd to call upon the owner with such a 
demand, — to restore him no part of the property saved, but to tell him they 
must hâve ail for saving the rest. He is to pay for saving, when nothing is 
saved. Every reason and principle applied to a claim for salvage implies that. 
a part of the property saved is to be awarded to the salvors, and the rest 
restored to the owner. Heretofore, under even the most desperate cases, by 
far the greater part was restored to the owner. Hère is our difflculty in this 
case. After deducting the expenses of thèse proceedings, » * * a nd allow- 
ing salvors a very moderate, perhaps an inadéquate, compensation, « * » 
there will be little left." 

The total gross proceeds were $926.40, of which the salvors were 
awarded 50 per cent, (about $460), and the wreck charged with ail 
the costs, which left some $200 for the owner. 

In The Amethyst (1840) 2 Ware, 28, Fed. Cas. No. 330, three 
schooners fell in with a derelict, and undertook to tow her towards 
a harbor. She broke awaj in a storm, and was driven on a reef, 
and wrecked. At risk of life and property, they got something in 
the way of cargo out of her. The court says : 

"The whole mass of property saved is small, » * * $841, the largest part 
of one moiety of which is exhausted by the necessary expenses of getting the 
property ashore and securing It after the wreck went on the rocks. So that, 
leaving but a pittance for the owners, the compensation of the salvors will 
scarcely amount to a quantum meruit for the laborious and dangerous service of 
rescuing the property from the waves * * * and the piratical shoresmen." 

The award was $400. 

In The Cari Schurz (1879) 2 Flip. 330, Fed. Cas. No. 2,414, a sunken 
vessel was raised at an actual expenditure of $568.65. The court 
thought the salvor had expended more than was necessary, but 
that circumstance is not made the ground of décision. The vessel 
brought only $792, which was the sum in the court to answer costs, 
and for distribution between the salvor and owners. The sale took 
place at a most unfavorable time, but that was an error of judg- 
ment for which the court held neither party to blâme. The libelant 
claimed that under no circumstances should he be allowed less than 
his actual expenditures of money; the court, however (Hammond, 
J.; Brown, J., concurring), overruled this claim, allowing only 50 
per cent, of the proceeds left after payment of costs; the court 
saying: 

"The libelant and the owners must mutually bear their respective share of 
the loss in value by the sale. If the libelant has been unfortunate, and has 
spent his time and money in saving a property not worth the expenditure he 
made, or if, having saved enough to compensate him, it is lost by the uncertain- 
ties of a judicial sale for partition, so to speak, it is a misfortune not uncommon 
to ail who seek gain by adventurous spéculations in values. The libelant says 
in his testimony that he relied entirely on his rights as a salvor. This being 
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so, he knè» therfek he ran,and it was his own folly to expend more money 
in the service than his reasonable share would hâve been -worth under ail cir- 
cumstancek and cbntingencies. He can rely neither on the common-law idea 
of an implied contract to pay for work on and about one's property what the 
work is reasonably worth, with a lien attached by possession for satisfaction, 
nor upon any notion of an implied maritime contract for the service, with a 
maritime lien to secure it, as in the case of repairs, or supplies furnished to a 
vessèl, or the like. In such a case the owner would lose ail if the property did 
not satisfy the debt, when fairly sold. But this doctrine bas no place in the 
maritime law of salvage. It does not proceed upon any theory of an implied 
obligation, either of the owner of the res, to pay a quantum meruit, nor actual 
expenses incurred, but rather on that of a reasonable compensation or reward, 
as the case may be, to one who has reduced the res f rom danger of total loss. 
If he gets the Whole, the property had as well been lost entirely, so far as the 
owner is concerned. The Joseph Stewart, Crabbe, 218, Fed. Cas. No. 13,070. 
I think the public policy of encouragement for such service does not, of itself, 
furnish sufflcient support for a rule which would exclude the owner from ail 
benefit to be derived from the service. The property is saved for him, not the 
public, and he cannot be said to hâve impliedly authorized his whole property 
to be exhausted In saving it, -particularly where he has not abandoned it, and it 
Is not derelict." 

In Hattrick v. The Spanish Bârk (1880) 11 Fed. Cas. 831, the vessel 
was f ound dismasted, derelict, and heipless, near the shore of a 
dangerous coast, at a great distance from port. The court says: 

"This is one of those unsatisfactory cases of salvage clalm, » * » where, 
on account of the greatly disproportioned value of labor and services rendered 
as decided by any other criterion, it Is impossible to compensate the salvors 
with the liberality which should ajways control such awards, and be an induce- 
ment for others to render like services on similar occasions. * * * The salv- 
ing vessel undoubtedly forfeited hér Insurance, and iilcreased the risk of her 
voyage. The actual expense incurred by the détention was very considérable, 
and sufljcient to justify a much more libéral compensation than can be paid 
for the property saved. It ls shown that the propeller, during the services, was 
broken; thereby entailing an extraordinary expense, which it is claimed should 
be paid by the salved property. .,;The entire: property galved would be insuffi- 
clent to compensate fully for Ùie loss ciaimed to hâve been caused. * * *" 

The net proceeds in the registry were $2,000, and the award made 
was $750 - y the court saying; : 

"This ls as large a compensation as;>can, under the circumstances, be reason- 
ably allowed, This will be an unusually large percentage, according to awards 
for like services,, yet necessarily very small, when the actual amount of labor 
performed and property expendéd ls Considered." 

In The Edwards (1882) 12 Fed. 508, the property salved was 
found in the hold of a bark wrecked on Alacran reef, abandoned 
and goneto pièces. It was saYed ; by diving by naked divers in 2 
to 2| fathoms, wfits boated 7 miles to the salving vessel, and carried 
500 miles to port. .Time, one; week. 

"The vaine saved, compared with the labor of saving it, is small; being, after 
payment pf expenses and duties, but about $700. . * *.. * It is true that in 
rendering a salvage service the salvôr "assumes the risk of failure, and his salvage 
dépends upon his success, and the amount of property saved; yet when there 
is enough to fully compensate him for time and labor, and leave a reasonable 
proportion for the owner, he > should certainly be awarded that, if the amount 
will allow no more." ■• ■■ 

In The Clara E. Bergen (1882)21 Fed. Cas. 816, it is said : 

"It mnst ever be borne in mind that the salvor dépends wholly for any com- 
pensation upon success. If he fafi,4-never mind what his enterprise, labors, 
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sacrifices, damage to property or injury to person,— he can get nothing. * • * 
He must save before he can ask to share what is saved. The owner, in fact 
and in law, can only be called upon to give to the salvor a portion of that very 
property which the salvor has saved for him; to restore only a portion of that 
which, but for the salvor, would hâve been lost to him." 

In The Cairnsmore (1884) 20 Fed. 523, Judge Deady says: 

"Allowing that libelants were engaged in the work of saving this property 40 
days, $5 a day for each of them during the whole period, or $2,400 in ail, in 
addition to the $383.82 in money which they expended for teams on the beach, 
etc., seems to me a very reasonable compensation for their care and labor. But 
if the property is only worth $2,500, as alleged by thèse claimants, there would 
not be that much left after paying the costs of the proceeding; whereas, if it 
be worth $8,000, as alleged by libelants, * * * the one-half or one-third 
of its value might be suffîcient. * * » The reward for salvage service is 
affected, among other things, by the value of the property saved. This is one 
of the risks which wreckers take." 

Award postponed until after sale. 

In The L. W. Perry (1896) 71 Fed. 745, a schooner laden with tan 
bark, water logged and derelict on Lake Michigan, was picked up 
by a passenger steamer, which departed from her voyage, and was 
detained one day by the service. One hundred dollars a day would 
be her actual expense, aside from the value of the service rendered. 
The total net proceeds were $335. The court says : 

"Without regard to the élément of reward which is intended by the salvage 
allowance, it is manifest that rémunération pro opère et labore would be in 
excess of the fund hère, if such basis were allowable. * * * While salvage 
is of the nature of a reward for meritorious service, and for the détermination 
of its amount the interest of the public, and the encouragement of others to 
undertake like service, are taken into considération, as well as the risk incurred 
and the value of the property saved, and when the proceeds for division are 
small the proportion of allowance to the salvor may be enlarged to meet thèse 
purposes, nevertheless the doctrine of salvage requires, as a prerequisite to any 
allowance, that the service 'must be of some benefit to the owners of the prop- 
erty salved; for, however meritorious the exertions of alleged salvors may be, 
if they are not attended with benefit to the owners they cannot be coinpen- 
sated as such.' Abb. Shipp. (London Ed., 1892) 722. The claim of the libelant 
can only be supported as one for salvage. It does not eonstitute a personal 
demand, upon quantum meruit, against owners, but gives an interest in the 
property saved, which entitles to a libéral share of the proceeds." 

After citing The Waterloo, supra, and The Joseph Stewart, supra, 
the court concludes : 

"One of the grounds for liberality in salvage awards is the risk assumed by 
the salvor,— that he can hâve no recompense for service or expense unless he 
is successful in the rescue of property, and that his reward must be within the 
measure of his success. He obtains an interest in the property, and in its pro- 
ceeds when sold, but accompanied by the same risk of any misfortune or dépré- 
ciation which may occur to reduce its value. In other words, he can only hâve 
a portion in any event; and the fact that his exertions were meritorious, and 
that their actual value, or the expense actually incurred, exeeeded the amount 
produced by the service, cannot operate to absorb the entire proceeds, against 
the established rules of salvage." 

The award made was 75 per cent, of the net proceeds. 

Thèse authorities lend no support to the proposition that salvors 
are to be paid full value, pro opère et labore, although by so doing 
there is practically nothing left for the owner. On the contrary, the 
salvage award should be fixed upon due considération of every eje- 
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ment in the case, and the sum actually expended by salvors is but 
a single élément The salvor risks every dollar thus laid out upon 
a chance. In the event of complète nonsuccess, he loses alb There 
is no reason why, in the event of partial nonsuccess, he should not 
lose a part. And it would seem that this principle may with pecul- 
iar propriety be applied in the case of a permanent wrecking organ- 
ization. The volunteer, who on some chance occasion lends valu- 
able aid to a vessel in distress, may never hâve another opportunity 
to act as salvor. If ill luck or the strict application of well-recog- 
nized rules reduces his award for most meritorious services to a 
wholly insufflcient pittance, it would be a rare stroke of luck which 
would bring him the opportunity a few months later to salve an- 
other vessel, whose value would insure him a sum greatly in excess 
of what it cost to save her. But with a permanent wrecking com- 
pany there is the constant opportunity for such equalization, espe- 
cially since the courts hâve approved the rule that libéral salvage 
is to be awarded to such organizations, to encourage professional 
salvors to maintain expensive plants, and keep their vessels manned 
and equipped for the rescue of distressed vessels. The Albion 
Lincoln, 1 Lowell, 71, Fed. Cas. No. 144. And see the opinion of 
this court in The St. Paul (handed down herewith) 86 Fed. 340. 
The two cases now before this court well illustrate the above sug- 
gestion as to equalization. The same salvors lose part of their 
expenditures on the Lamington, but receive several finies their ex- 
penditures on the St. Paul. The courts were at first inclined to 
look with disfavor upon the daims of wrecking companies to sal- 
vage reward, but since the décision in The Camanche, 8 Wall. 448, 
the contrary rule has prevailed. The skill that cornes from long 
expérience, joined with more powerful machinery, and devices spe- 
cially adapted to the purpose in hand, are of more service to an im- 
periled vessel than is the aid which may be expected from a chance 
rescuer. To provide such skill, machinery, and appliances, and to 
keep them always ready for instant service, though they may be 
called for but occasionally, is now regarded as a meritorious act, 
calling for a libéral award. The Caroline (1857) 6 Am. Law Eeg. 
222, Fed. Cas. No. 16,956; The Vickery (1858) 23 Fed. Cas. 330; The 
Vindicator (1881) 7 Fed. 236; Id. (1882) 13 Fed. 127; The Egypt 
(1883) 17 Fed. 369; The E. D. Bibber (1887) 33 Fed. 55; The Andrew 
Adams (1888) 36 Fed. 205; The City of Worcester (1890) 42 Fed. 916. 

It remains only tb détermine what amount should be awarded in 
this case. Leaving out of view for the moment the amount ex- 
pended by salvors, the services would seem to rank with those ren- 
dered in reported cases where 15 to 20 per cent, was paid. But 
we may not overlook either the amount expended or the amount 
salved. Both are éléments of importance. And the most cursory 
examination of the authorities shows that the percentage of award 
moves up or down as thèse increase or diminish. There was a 
cash outlay by libelants of over $5,000, made expressly for the pros 
ecution of this particulai* adventure, and which thus stands on a 
•différent footing from the expenditure for wages and maintenance 
of officers and crews, which would hâve to go on whether there waa 
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a salvage expédition on foot or not. This spécial expenditure may 
properly be considered in estimating the amount of award, and, as 
is stated in the cases cited supra, the salvors should be made whole 
for what their service cost them, provided that can be done, and a 
reasonable amount preserved for owners. Taking ail thèse élé- 
ments into considération, and in view of the suggestion in appel- 
lant's brief that salvors should receive their cash outlay, and some- 
thing reasonable in addition, not exceeding f 3,000, we hâve reached 
the conclusion that 50 per cent, of the net proceeds ($17,160.32) 
would be a proper award in this case. Inasmuch as libelants would 
be entitled to costs in the district court, and the claimants to costs 
of thèse appeals, such costs may be held to balance each other. 
The decrees of the district court are reversed, and causes remitted, 
with instructions to decree in accordance with this opinion, but 
without costs. 

' NOTE. 

Salvage Awards in the Fédéral Courts. 

(A note by the court, filed with the opinion in Merritt v. The Lamington, 
decided in court of appeals, Second circuit, April, 1898.) 

Although most of the reported cases bearing en the questions presented In 
Merritt v. The Lamington will be found in this list, it is by no means a com- 
plète summary of ail salvage causes. The omissions include ail cases of rescue 
or recapture from pirates or alien enemies; some cases where the award has 
been small, the service being considered as little better than a mère towage or 
pilotage service; some of the very numerous Florida Reef cases, enough being 
cited to show the prevailing rates; some cases of salving from flre; some cases 
where there hâve been réductions for some spécial impropriety or carelessness 
by salvors; some where the report gives no détails of the service rendered, or 
the péril; and some, such as The Helder Borden, 1 Spr. 144, Fed. Cas. No. 6,600, 
which are unusually peeuliar in their circumstances. With thèse exceptions, it 
is thought that the list is reasonably exhaustive. 

I. Fiftt Prb Cent, and Oveh. 

1797. The Harmony, 1 Pet. Adm. 34, note, Fed. Cas. No. 3,089. Ashore on 
Bahama bank, abandoned. "With very great labor, difficulty, and 
danger, brought to New York." Amount salved does not appear. 
Award, 50 per cent. 

1803. The Jefferson, 1 Pet. Adm. 46, Fed. Cas. No. 9,793. In distress at sea. 
Abandoned, but not derelict. Salvors, after great péril and exertion, 
brought her into New York. Time, 2 weeks. Amount salved does not 
appear. Award, 50 per cent. 

1803. The Blaireau, 2 Cranch. 240. A ship and cargo abandoned at sea in a 
sinking condition by its crew, and brought 3,000 miles into port, with- 
out beats or anchors, at great risk. Amount salved, $60,274. Award, 
60 per cent 

1803. The Bellona, Bee, 193, Fed. Cas. No. 3,428. Derelict and disabled 600 
miles from land, in a tempestuous time of the year. Value salved, "con- 
sidérable." Award, 50 per cent. 

1831. The Galaxy, Blatchf. & H. 270, Fed. Cas. No. 5,186. Derelict schooner. 
No peeuliar circumstances. Amount salved, $4,000. Award, 50 per 
cent. 

1833. The Henry Ewbank, 1 Sumn. 400, Fed. Cas. No. 6,376. Ship derelict on 
the high seas. "No uncommon périls or difficulties, or any dlstinguished 
gallantry." Amount salved, $31,488. Award, 50 per cent. 

1833. The Boston, 1 Sumn. 328, Fed. Cas. No. 1,673. Schooner derelict, or quasi 
derelict. "Hazards enoountered by salvors not very great" Time, 
"short." Amount salved, $9,400. Award, 50 per cent 
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1836. The America, 1 Fed. Cas. 596. Vessel ashore and broken up. Facts not 
glven. Award, 25 per cent on cargo salved dry, 50 per cent, on cargo 
salved damaged, 60 per cent, on cargo salved by divlng. 

1836. The Ajax, 1 Fed. Cas. 252. Ship lost on Florida reef. Part of the cargo 
salved dry and uninjured, part wet and damaged. Awards, 35 per cent, 
on the dry, 50 per cent, on the wet, and 50 per cent, on ship's mate- 
rlals. 

1836. The Dorothea Fcster, 1 Adm. Bec. 368, Fed. Cas. No. 429. Salvlng por- 

tion of cargo and materials from a wreck. "Much difflculty and sorne 
danger"; "a case of much merit." Amount salved, $9,208. Award, 
50 per cent. 

1834. The Sea Flower, 1 Adm. Rec. 149, Fed. Cas. No. 430. Brig aground on 

a reef, badly broken up. Supposed likely to go to pièces in six hours. 
Cargo, quicklime, which would ail be lost as spon as she bilged. "The 
cargo salved * * * of little value. * * * Ship not worth much. 
* * * , Compensation must neeessarily be small when divided be- 
tween 2 vessels and 20 men,. but there are no peculiar circumstanoes 
attached to this case which would seem to require that it should be 
taken out of the ordinary rule. * * * , Moiety is usual allowance 
under such circumstances." Award, 50 per cent. 

1835. The Lexington, 1 Adm. Rec. 167, Fed. Cas. No. 8,336. Brig aground on 

Florida reef, where vessel and cargo would hâve been a total loss but 
for the timely assistance of the' salvors, rendered at great hazard. 
Amount salved, $6,875. Award, 50 per cent. 

1837. The Adolphe, 19 Am. Jur. 219, Fed. Cas. No. 17,712, cited in opinion supra. 

1838. The Joseph Stewart, Crabbe, 218, Fed. Cas. No. 13,070, cited in opinion 

supra. 

1839. The Alabamian, 2 Adm. Rec. 254, Fed. Cas. No. 128. Ship aground on a 

Florida reef. Master jettisoned part of his cargo. On arrivai of wreck- 
ers, a part of the cargo transferred to them. They tried to pull ship 
off, but unsuccessfully. After they left, she got off. Compensation 
confined to cargo transferred. "Treated generously because they helped 
the master unsuccessfully." Amount salved, $30,000. Award, 78 per 
cent. ($23,500). "This is a large salvage, but, as in governments and 
in morals, so also in the décisions of this court, particular interests had 
better be made, sometimes, to yield, to a certain extent, to the greater 
interests of the gênerai whole; and a gênerai policy which has for 
its object the safety of commerce through the dangerous Florida Gulf 
had better be vindicated and sustained." 

1840. The Amethyst, 2 Ware, 28, Fed. Cas. No. 330, cited in opinion supra. 
1840. Bearse v. Three Hundred and Forty Pigs of Copper, 1 Story, 314, Fed. 

Cas. No. 1,193. Ship wrecked and went to pièces on Monomoy Point. 
Pigs of copper became imbedded in sand, and so remained. Award, 40 
per cent. 

1842. Sprague v. One Hundred and Forty Barrels of Flour, 2 Story, 195, Fed. 
Cas. No. 13,253. A clear case of derelict. Service meritorious. Amount 
small ($696). "Moiety is the gênerai, though not inflexible, rule. It 
yields to circumstanoes, but with great reluctance will it be increased." 
Award, 50 per cent, of the gross, which is about 60 per cent, of net, 
proceeds. 

1842. The John Taylor, Newb. 341, Fed. Cas. No. 2,482. Ship wrecked on 
south coast of Cuba. Over a month spent in efforts to get her off, in 
salving cargo, and in stripping ship. "The Warrior and her crew did 
ail that human agency could accomplish in effecting the object." Amount 
salved, $4,800. Award, 50 per cent, (approving an agreement for that 
sùm). 

1844. Two Hundred and Ten Barrels of Oil, 1 Spr. 91, Fed. Cas. No, 14,297. 
A whaling ship finds Wreck of another whaler on a reef 40 miles from 
Feejeè Islands— a place dangerous to navigation, from sands, calms, and 
currents. Efforts made for three days to save sômething, with but 
slight success. Wreck then went to pièces, and 224 barrels of OU picked 
up. Court refers to "the desperate situation of the property, the dis- 
tance of the wreck from any country where assistance could be pro- 
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cured being about 1,000 miles; * * * the great rlsk incurred. 
* * * "Salving vessel was carried by swell within 20 or 30 rods 
of the reef, and only saved by springing up of a breeze." Insurance 
was forfeited (about $2,000). Amount salved, $6,740. Award, $5,740 
(about 85 per cent). 

1853. The Oimbus, 5 Adm. Kec. 30, Fed. Cas. No. 2,718. Ashore on Florlda 
coast. Broke up In two fathoms. Portion of cargo, includlng locomo- 
tive and rallroad iron, salved by diving. Amount salved, $18,000. 
Award, 50 per cent. 

1853. The Nathanlel Kimball, 4 Adm. Rec. 679, Fed. Cas. No. 10,033. Ship 
ashore nine miles out from Key West. Seven vessels and 99 men em- 
ployed one month. Weather more than commonly boisterous and 
windy. Sea high. Amount salved, $56,600. Award, 30 per cent, on 
dry cargo, 50 per cent, on wet, salved by diving and working under 
water. 

1853. The Pandora, Newb. 438, Fed. Cas. No. 4,442. Bark on flre in port, 

abandoned by captain. "The value of the property salved is small, and 
it is certain that lt was entirely tbrough libelant's persevering efforts 
that it was flnally rescued." Amount salved, $1,525. Award, 50 per 
cent., af ter deducting court costs and expenses. 

1854. The Elizabeth Bruce, 5 Adm. Kec. 162, Fed. Cas. No. 4,358. Ship aground 

on Carysfort reef. Three vessels worked flve days in boisterous weather. 
Amount salved, $8,276. Award, 50 per cent. 

3856. The Isaac Allerton, 5 Adm. Kec. 612, Fed. Cas. No. 7,088. Ship went to 
pièces on a Florida reef. A large number of vessels and 434 persons 
were engaged, off and on, for two months, saving cargo sunk in flve 
fathoms. Cargo was reached by tearing off deek planks by explosives, 
by»contrivances for fishing up the packages, and by diving; services 
generally attended with considérable danger to life and health. "No 
case," says the court, "has ever occurred before, upon this coast, of 
saving so large an amount of property by diving, or of saving any 
amount by diving in such deep water"; and cites The Tbetis, 3 Hagg. 
Adm. 14 (on appeal, 2 Knapp, 390) where a British frigate, with $810,000 
in bullion, sank in a cove on the Brazil coast, where the tides made a 
Whirlpool, and the crews of three sloops of war and a tender were en- 
gaged continuously for 18 months in salving $750,000, of which they 
received about $250,000,— the largest award in the books. In The Isaac 
Allerton, the amount salved was $96,309. Award, 50 per cent. 

1857. The Helen E. Booker, 5 Adm. Bec. 714, Fed. Cas. No. 6,330. Ship 
wrecked on Carysfort reef, where it was difficult and dangerous to lay 
alongside. Two-thirds of the cargo (railroad iron under water) had to 
be dived for, pièce by pièce. "The salvage the court is obliged to.giye 
in order to compensate the salyors for their work and labor, simply, will 
leave but a small proportion qf the savings to the owners." Amount 
salved, $40,415. Award, $22,754.73 (about 55 per cent.). 

1857. The Trusty, 2 Fed. Cas. 9. A derelict. No spécial merit. Net pro- 
ceeds, $1,408. Award, 50 per cent. 

1857. The Caroline, 6 Am. Law Keg. 222, Fed. Cas. No. 16,956 (Taney, C. J.). 
• Brig caught and damaged in ice in Delaware Bay. From the nature 
of her injuries, could be rescued only by the removal of cargo. This 
was done (and it was not otherwise possible) with the assistance of a 
steam tug statloned at the breakwater. Part of the cargo was trans- 
shipped, and the brig towed to port. From syllabus: "Where a steam 
tug is kept constantly employed during the winter, on a dangerous sta- 
tion and at a heavy expense, for the express purpose of rendering 
salvage and towage service to vessels in distress, her owners are enti- 
tled to the full rémunération usually awarded to salvors who péril life 
and property." Award, 50 per cent, on cargo transshipped; 4 per cent, 
on vessel and cargo. 

1861. The Ft. Wayne, 1 Bond, 476, Fed. Cas. No. 3,012. Steamboat sunk in 
Mississippi river raised and preserved by wrecking company. Boat sold 
for $3,650. Cargo salved for $6,761. There was a contract by which 
Company was to receive 30 per cent, on cargo salved, and 25 per cent. 
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on boat, at an estimated value of $18,000. This would give a total to 
the company of $6,528. The allowance for cargo ($2,028) was approved. 
After paying clalms for wages accrulng after raising, and before libel, 
there was in registry of court $2,500, of which it awarded $500 to Com- 
pany, which had already received $3,000 (from underwrlters). So that 
they received, in reality, for saving the boat, $3,500, which is within 
$150 of what lt sold for; but nevertheless there was left $2,000 in the 
registry, available for the owner, with which to pay other claims, such 
as wages prior to accident. "The object of the company is to save 
boats and other property in péril on Ohio and Mississippi rivers. » * * 
They hâve provided, at a heavy expenditure of money, the necessary 
boats and machinery for the prompt and efficient prosecution of their 
business. * * » Though their main object is their pecuniary profit, 
their opérations hâve been greatly bénéficiai to the commerce of the 
West. Their expensive boats and machinery are admirably adapted 
to rescue property from loss and destruction, and in many cases they 
hâve been successful where ail other agencies would fail. In this case, 
boat and cargo would hâve been a total loss but for the means used for 
their rescue." 

1865. The Charles Henry, 1 Ben. 8, Fed. Cas. No. 2,617. Derelict wreck off 
Cape Henlopen. Amount salved (vessel and cargo), $3,700. Award, 50 
cent, after paying clerk's and proctor's fées. 

1870. The Cayenne, 2 Abb. U. S. 42, Fed. Cas. No. 2,532. A bark derelict near 
the Capes of Delaware. Amount salved, $9,570. Award, 50 per cent, 
which was reduced on appeal (Hall v. The Cayenne, 27 Leg. Int. 364, 
Fed. Cas. No. 5,941) to $2,000. 

1872. The Clotilda, 1 Hask. 412, Fed. Cas. No. 2.903. Ship stranded on coast of 
Maine. Part of the cargo removed, and, on the amount *thus salved 
($20,000) an award of $6,000 (30 per cent.) was allowed. The ship 
was subsequently got off, after four months' work, by Coast Wrecking 
Company. Her value was about $25,000, and an agreement for 60 
per cent, was approved. "Compensation for salvage services is allowed 
by reason of the benefit conferred, and ought to bear some proportion 
to such benefit. This can only be ascertained by an examination of 
the cargo, and, If found damaged, the benefit being so much the less, 
the award for salvage should be affected thereby." 

1872. The St. James, 20 Fed. Cas. 921. Cargo saved in midwinter by diving in 
the hold of a wreck on an exposed reef, far from land. Awards, 40 
to 50 per cent., and 62 per cent, on cargo from the lower hold, below 
beams. 

1879. The Cari Schurz, 2 Flip. 330, Fed. Cas, No. 2,414, cited in opinion supra. 

1881. The Vindicator, 7 Fed. 236. A steamer stranded on the Long Island shore 

in a position of such danger as to give rise to appréhension that both 
vessel and cargo would prove a total loss. Vessel broke up 37 days 
after arrivai of Coast Wrecking Company's outfit. Most of the cargo 
salved in a damaged condition. "The compensation is to be looked at, 
as it may induce aid by compétent salvors to other property in dis- 
tress; and the equipment of the Coast Wrecking Company, with steam- 
ers and pumps and wrecking material and skilled men, and its readi- 
ness to act at a moment's notice, must be considered; involving, as 
that does, large investments and expenses, which go on as well while 
there is no employment" Amount salved, about $20,000. Award, 50 
per cent. 

1882. The Edwards, 12 Fed. 508, clted in opinion supra. 

1884. The Lahaina, 19 Fed. 923. A steamer valued at $180,000 picked up a 
schooner the day after leaving New York, in trough of the sea, with 
no steering apparatus, and a noie in her side. The captain and crew 
were ready to abandon. Towed her back to New York, losing three 
days' time, breaking steel hawser, and paying pilotage and towage of 
$279. The cargo, from its nature, would hâve been wholly lost if 
wreck had not been taken in tow. Cargo proceeds barely amounted 
to the duties and expenses of sale, and no claimant of the cargo ap- 
peared. The whole net proceeds of cargo (a small sum) were allowed. 
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Aa to the schooner, the court says: "Considering ♦ * * the small 
value of the property saved, the value of the salving ship, and the f aet 
that, had not the schooner been taken in tow, she would hâve been 
abandoned, a water-logged wreck, In the track of vessels bound to New 
York," there will be allowed 50 per cent, of net proceeds, In addition 
to expenses of steamer, $279, and $200 damage to hawser. The value 
salved was $3,515. 

1887. The E. D. Bibber, 33 Fed. 55. A schooner loaded with railroad lron 
ashore in Gai veston Bay. "Vessel and cargo salved by libelants under 
a contract with master for 50 per cent. Wrecking crews had extra pay. 
Purops of large cost were used. There was risk of serious damage 
to property of salvors, and much hardship. Amount salved, $25,000. 
The 50 per cent, was held a reasonable charge. 

1893. The William Smith, 59 Fed. 615. A derelict schooner was picked up, 
and brought into Southport, N. C, by libelant's iarge and valuable 
steamship. During salvage, a stranding occurred, which cost the 
steamer $1,000. The schooner was afterwards towed by salving ves- 
sel to New York for sale. After dedueting necessary expenses of this 
last towage, there was left $5,450, net proceeds. Award, 70 per cent. 

1898. The L. W. Perry, 71 Fed. 745, cited in opinion supra. 

1896. The Burlington, 73 Fed. 258, cited in opinion supra. 

H. Undbe Fifty Per Cent., but in Excess of Twenty-Five Per Cent. 

1792. La Belle Créole, 1 Pet. Adm. 31, Fed. Cas. No. 17,165. Ship at sea in 
perishing and hopeless condition. Salvor ship reniained by her some 
time, and with considérable delay and risk; taking out officers and 
crew, and part of the cargo. Amount salved does not appear. Award, 
33% per cent 

1796. The Mary Ford, 3 Dali. 190. Ship derelict on high seas, her rigging 
partly gone. The salving vessel bound on a foreign voyage, without 
supernumerary hands. Salvage crew found vessel difficult to manage, 
and brought her in with great exertion, and at considérable risk. 
Amount salved, $43,110. Award, 33% per cent. 

1800. Stephens v. Baies of Cotton, Bee, 170, Fed. Cas. No. 13,366. Vessel 
wrecked on Charleston bar. Her cargo of cotton cast ashore on the 
adjoining lslands, and then secured by great labor, much risk of health, 
and some of life. Amount salved, about $13,000. Award, 33% per 
cent, on the cotton, and 50 per cent, on materials. 

1807. The Cora, 2 Wash. C. C. 80, Fed. Cas. No. 1,621, afflrming s. c. (1S06) 
2 Pet. Adm. 361, Fed. Cas. No 1,620. Crew put on board a derelict 
vessel, two weeks at sea. Much risk to depleted vessel. A "highly 
meritorious service." Amount salved, $47,000. Award, 33% per cent. 

1827. The Hercules, Blatchf. & H. 9, Fed. Cas. No. 303. Brig grounded on a 
Florida reef. Master and crew remained aboard. Wrecking vessels 
took in much of her cargo. Got her ofC the reef, and into Key West. 
Amount salved, $79,000. Award, $25,000 (about 31 per cent). 

1830. The Waterloo, Blatchf. & H. 114, Fed. Cas. No. 17,257, cited in opinion 
supra. 

1842. The Charles, 1 Newb. 329, Fed. Cas. No. 4,556. Derelict at sea. Amount 
salved, $9,300. Award, 33% per cent 

1848. The Brewster, 4 Adm. Eec. 116, Fed. Cas. No. 1,852. A ship went 
ashore on Carysfort reef* and broke up. Salvors (150), with 15 to 20 
vessels, worked 10 days salving cargo and materials. Amount salved, 
$58,000. Award, 33% per cent; and as to some cargo, where diving 
was necessary, 60 per cent. 

1848. The Euphrasia, 4 Adm. Eec. 136, Fed. Cas. No. 4,545. Bark ashore on 

Carysfort reef, in no great péril if weather kept good. Salvors light- 
ened and helped her off. Time short, and no spécial merit Amount 
salved, $46,470. Award, $15,000 (about 31 per cent.). 

1849. The Delphos, Newb. 412, Fed. Cas. No. 14,400. On flre in Southwest 

pass. Towed to a convenient place, scuttled, and afterwards raised 
by salvors. "A libéral compensation should be awarded. Property 
* * * saved from inévitable destruction by the timely assistance 
86F.-44 
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of the towboats. * * * The claimants, however, hâve rigbts which 
must be protected. They hâve been unfortunate, and the court will not 
subject them to any further loss; which may be inconsistent with a 
fair and équitable compensation to those through whose means they 
were saved from a greater calamity." Ainount salved, $50,000. Award, 
45 per cent. ($22,500). 

1849. The Maryland, 4 Adm. Rec. 358, Fed. Cas. No. 9,218. Ship ashore. Eight 
vessels, with 120 men, were occupied in salving the property,— how long, 
does not appear. Service rendered in very bad and boisterous weather, 
and nnder circumstanees of some péril to lives and property of salvors. 
Amount salved, $50,227. Award, 30 per cent. 

185L The John and Albert, 4 Adm. Bec. 534, Fed. Cas. No. 7,333. A ship in 
ballast ashore on reef near Key West., Salvors floated and got her 
into port in a few days. "She would hâve been totally lost but for 
efforts and labors of llbelants, 34 In ail, with 4 wrecking vessels. 
* * * Service was performed with energy and skill, and involved 
considérable labor and some péril and exposnre on the part of salvors 
and their vessels." Amount salved, $20,000. Award, 30 per cent. 

1852. The T. P. Leathers, Newb. 421, Fed. Cas. No. 9,736. Steamer tempo- 

rarily abandoned, not derelict, on flre, and in imminent péril of total 
loss. Services highly meritorious, and rendered at risk of lif e. Amount 
salved, $45,000. Award, 33% per cent. 

1853. The F. A. Everett, 4 Adm. Rec. 621, Fed. Cas. No. 4,603. Bark ashore 

on a Florida reef. Four large wrecking vessels and others with much 
difflculty and Personal danger salved $31,220. Award, 33% per cent. 

1854. The Iconium, 5 Adm. Rec. 287, Fed. Cas. No. 6,995. Ship in ballast 

aground.on Loo-Key shoals. Fiye wrecking vessels (54 men), in nearly 
two days of almost Incessant labor, suceeeded in floating her, by dis- 
charging ballast, carrying out anchors, straining on cables, etc. Amount 
salved, $14,500. Award, 33% per cent, , 

1854. The Athalia, 5 Adm. Rec. 295, Fed. Cas. No. 598. Schooner ashore on 

a Florida reef. Vessel a total loss, Seven large wrecking vessels busy 
four days. Part salved by diving. Amount salved, $41,000. Award, 
30 per cent. . . ..-,- .i 

1855. The Tevere, 5 Adm. Rec. 364. Brig ashore on a Florida reef in péril of 

total loss. Three sloops lightened and. helped her off in bad weather, 
with considérable risk. Amount salved, $17,000. Award, 42 per cent. 

1856. The Attacapas, 3 Ware, 65, Fed; Cas. No. 637. Brig temporarily aban- 

doned, but not derelict. '*Meritorious service." Amount salved, $3,500. 
Award, $1,200 (34 per cent). , 

1856. The Mary Haie, 5 Adm. Rec. 471, Fed. Cas. No. 9,213» Ship cast away 
upon Keysal bank. Eight vessels salved materials : >and cargo in bad 
weather, and under circumstanees of i some exposure and risk to the 
salving vessels. Amount salved, $35,000. Awards, 36 per cent, to 45 
per cent. 

1858. The Osteonthe, 6 Adm. Rec. 166, Fed. Cas. No. 10,608a. For gettlng out 

cargo and raising hull of a vessel scuttled in the harbor of Key West 
to extinguish fire, when total proceeds amounted to $28,000, a con- 
tract for $10.000 was approved (being about 35 per cent.). 

1859. The Mulhouse, 22 Law Rep. 276, Fed. Cas. No. 9,910. Ship ashore, and 

total loss, on a Florida reef. Awards, 25 per cent salving dry deck 
cotton, 45 per cent, salving eotton submerged between-^decks, and 55 
per cent, salving cotton by diving. ; 

1859. The Indian Hunter, 6 Adm.' Rec. 343, Fed. Cas. No. 7,024.. Ship stranded 

on a Florida reef, a total loss. A large number of wrecking vessels and 
men were employed, weather permitting, for one month. Amount 
salved, $91,076. Award, $33,852 (about 37 per cent.), 

1860. The Ferris, 17 Leg. Int. 116, ^ed. Cas. No. 12,178. A leaking derelict on 

high seas. Reaehed port in a week. Amount salved, $18,000. Award, 
$5,000 (28 per cent.). 
1866. The Georgiana, 1 Lowell, 91, Fed- Cas. No. 5,355. A schooner of small 
; value, derelict on high seas, towed ijito.port by vessel of much larger 
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value, without great Personal risk or labor. Amount salv°d, $1,950. 
Award, 40 per cent. 

1886. The Albion Lincoln, 1 Lowell, 71, Fed. Cas. No. 144. Bark aground near 
Vineyard Sound, wlth her rudder broken off. Was gotten off, but could 
not navigate, and eventually went ashore, becoming a total loss. Some 
of the cargo (molasses) was salved. "The services were meritorious, 
and at great expense of time (about one week). The cargo was under 
water a great part of each tide, and weather extremely cold (about 
zéro, Fahr.)." "The fund is small,— not sufficient to allow a large salvage 
reward to any one. This 1s one of the risks which wreckers take, how- 
ever; and in the case of most of the libelants, who are often employed 
In the business, It may be supposed to be made up by the larger reward 
earned when the property is large." Amount salved, §5,200. Award, 
$2,450 (about 47 per cent.). 

1866. The John Wesley, 9 Adm. Eec. 160, Fed. Cas. No. 7,433. Bark ashore on 
Florida coast, cargo (cotton) and materials salved. Awards: On $121,- 
826 dry cotton, 15 per cent; on $39,967 damaged cotton, a slightly 
higher per cent; on $2,774 materials, 33% per cent. 

1869. The L. T. Knights, 1 Lowell, 396, Fed. Cas. No. 8,585. A coal-laden 
schooner found derelict at sea, 50 miles from Long Island. Brought 
into Newport, after 30 hours, with a good deal of labor. There was 
some risk, also, as the derelict had holes bored In her hull, which were 
not discovered for many hours. Amount salved, $6,400. Award, $2,500 
(about 40 per cent.). 

1869. The Comanche, 8 Wall. 448. Wrecking Company sent equipment from 
New York to San Francisco. Work most arduous. Most of it had 
to be done by divers in the hold of a sunken ship, and was very dan- 
gerous. Time, five months. Actual expenditures of salvors, $70,000. 
Amount salved, $400,000. An agreement for $110,000 was held rea- 
sonable (about 27 per cent.). 

1873. The Northwester, 10 Adm. Bec. 415, Fed. Cas. No. 10,333. Twenty-five 
vessels and 229 men were engagea 15 days in extinguishing flre and 
saving cotton from a burnt and stranded hulk near Key West,— most 
of it by diving, and under conditions rendered peculiarly disagreeable 
and injurious, both above and below water, by reason of burnt baies of 
tobacco in the wreck. Weather, part of the time, cold and boisterous. 
Amount salved, $85,000. Awards: 20 per cent on cotton dry; 33% 
per cent, on cotton wet and burnt; 40 per cent on materials; 50 per 
cent, on property salved by diving. 

1875. The Aroma Mills, 2 Hughes, 30, Fed. Cas. No. 2,041. Steamer abandoned 
and stranded, in imminent péril of hopeless loss. Amount salved, $9,000. 
Award, 40 per cent. 

1875. The Ellen Holgate, 8 Leg. Gaz. 44, Fed. Cas. No. 4,375a. Schooner sunk 
in a collision. Service lasted some 11 days, the first few in tempestu- 
ous weather, with heavy sea running, ice, hall, and sleet, in a dan- 
gerous part of Delaware Bay. "The two tugs rendered meritorious 
service." Amount salved, $7,000. Award, 33% per cent. 

1880. The Lovetand, 5 Fed. 105. Bark derelict after collision, having lost 
everything above dèck. Service rendered which was attended with dif- 
ficulty and danger; lasted 51 hours. Amount salved, $25,000. Award, 
$7,000 (about 26 per cent.). 

1880. Hattrick v. The Spanish Bark, 11 Fed. Cas. 831, cited in opinion supra. 

1886. The Maggie WiUett, 27 Fed. 519. Schooner rescued at sea in a desperate 

condition. Brought into port. Three days' service. Amount salved, 
$11,000. Award, 33% per cent. 

1887. The Slobodna, 35 Fed. 537. Ship loaded with cotton ashore on Florida 

coast, a total loss. Forty-one vessels, with 335 men, were engagea 28 
days. Awards: 25 per cent, on dry cotton, 33% per cent, on wet cot- 
ton; 45 per cent, on materials. 

1888. The Lone Star, 35 Fed. 793. Steamship on fire at wharf, towed out, 

sunk, and subsequently raised by salvors. "Meritorious service." 
Amount salved, about $25,000. Award, 33% per cent 
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1888. The Andrew Adams, 36 Fed. 205. A schooner stranded on south coast 
of No Man's Land, district of Massachusetts, in a place where she was 
certain tp go to pièces in case a storm ûccurred before she was got 
ofl, and where no vessel had ever been got off before. Quicksand beâch. 
A wrecking company, by request, undertook to get her off. Services, 
with no great danger, but with ail possible skill, lasted 20 days, and 
were suceessful. The salvors made repairs to the amount of $2,500. 
"The court should especially take into considération the business which 
is carried on by this company. It has procured apparatus of the most 
expensive character, which is used almost entirely for the purpose of 
salving vessels wrecked on this coast. It is of the utmost importance 
to commerce on our coast that such a business should be undertaken 
and carried on by somebody with sufflcient capital and sufflcient enter- 
prise to assist wrecked vessels. * * * I thlnk the court should 
bear that in mind, and see that a libéral measure of salvage is awarded 
to a company undertaklng and performing successfully a service of this 
kind." Amount salved, about $20,000. Award, 50 per cent., with no 
addition for the repairs. This leaves the amount of salvage award 
$7,500 (about 37 per cent). 

1892. The Thos. W. Haven, 48 Fed. 842. Schooner abandoned, water logged, 
with cargo of lumber washing about her deck. Plcked up off Frying 
Pan shoals. Salving vessel worth $20,000. Neither life nor property 
of salvors in any danger. Vessel and cargo sold for $3,450. Salvage 
award, $950 of the gross proceeds (i. e. before deducting harbor ex- 
penses, towing, wharfage, layage, and expenses of discharge). What 
thèse expenses were does not appear. The award Is 28 per cent, of 
the gross proceeds. 

1892. The Agnes I. Grâce, 49 Fed. 663, afflrmed in circuit court of appeals, 2 
C. 0. A. 581, 51 Fed. 958. Schooner with hole in her bottom astrand 
on a quicksand shoal, into which she sank three feet. Water was 
pumped out and vessel pulled off by libelant's steam tugs at great rlsk 
to the tugs. The schooner's péril was extrême, and chances of suc- 
cess exceedingly slight. Service lasted "several days," and value of 
property employed over $70,000. Amount salved, $12,030. Award (an 
agreed sum held reasonable) $5,000 (about 42 per cent). 

III. Twbntt-Fivb Per Cent, and Undek. 

1816 The Sybil, 5 Hughes, 61, Fed. Cas. No. 4,824; Id. (1819) 4 Wheat. 98. 

In distress and abandoned by crew to salvors 600 miles from land. 

Amount salved does not appear. Award, 25 per cent. 
1832. The Emulous, 1 Sumn. 207, Fed. Cas. No. 4,480. Schooner ashore on a 

reef in Vineyard Sound. Abandoned temporarily, but not derelict. Less 

than two days' service, and weather not boisterous. Amount salved, 

$5,722. Award, $850 (about 15 per cent.). 

1836. The Bee, 1 Ware, 336, Fed. Cas. No. 1,219. Vessel ashore on Grand 

Manan,. abandoned by master and crew. Salvors got her off, and to 
port. "It is not a case which demands a high rate of salvage." Amount 
salved, $2,000. Award, $350 (about 17 per cent). 

1837. The Ella Hand, 2 Adm. Rec. 24, Fed. Cas. No. 4,369. Bark aground. 

Salvors lightened, got her off, and took into port. She was not in a 
position of péril to herself, as the master could hâve got her off by 
jettison. Amount salved, $33,200. Award, $7,500 (about 23 per cent). 

1838. The Howard, 2 Adm. Rec. 148, Fed. Cas. No. 6,752a. Bark ashore on 

Florida reef. Rescued in a partially damaged condition. Nothing spe- 
cially meritorious about the service. Amount salved, $35,391. Award, 
25 per cent. 

1841. The Grâce Brown, 2 Hughes, 112, Fed. Cas. No. 1,171. Ship ashore, de- 
serted, but with intention to return; not derelict. Nothing unusual in 
service. Amount salved, $38,000. Award, $2,400 (about 6 per cent). 

1843. The Ann Johnson, 4 Adm. Bec. 527. Vessel hauled off a shoal without 
Jnuch trouble. Situation not perilous, exeept in the event of a storm 
Amount salved, $14,000. Award, $2,000 (about 14 per cent). 
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1845. The John Gilpin, Olcott, 77, Fed. Cas. No. 7,345. Brig ashore In lower 
bay of New York, abandoned, in péril of instant destruction— ultimately 
went to pièces. Services well-timed, faithful, and bénéficiai, but noth- 
ing extraordinary. Amount salved, $11,294. Award, 20 per cent. 

1853. The William Penn, 2 Hughes, 144, Fed. Cas. No. 1,965. Ship ashore off 
Charleston harbor. Salving steamer, after a night of considérable péril, 
succeeded in getting her off. Amount salved, $23,000. Award, 15 per 
cent. 

1853. The H. D. Bacon, 1 Newb. 274, Fed. Cas. No. 4,232. Salvors, by the use 

of their machinery and a diving bell, worth $20,000, raised a badly- 
sunken steamboat in the Mississippi river in 12 hours. Amount salFed, 
$20,000. Award, approving a contract for that amount, $4,000 (or 20 
per cent.). 

1854. The Angeline, 5 Adm. Kec. 202, Fed. Cas. No. 385. Schooner ashore on 

Carysfort reef. Wreckers got her off. No very highly meritorious 
service. Amount salved, $2,100. Award of 20 per cent, held reason- 
able, but reduced for spécifie misconduct. 

1855. The John Land, Hoff. Op. 96, Fed. Cas. No. 3,939. Salving vessel aban- 

doned a whaling cruise, and spent nine months in bringing the salved 
ship to port. Amount salved, $260,000. Award, $60,000 (about 23 per 
cent.). 

1855. The Bllen Hood, 5 Adm. Bec. 347, Fed. Cas. No. 4,377. Ship grounded on 

coast of Flôrida, but in no great péril. Could bave got off without as- 
sistance, by jettison. Amount salved, $192,391. Award, 11 per cent. 

1856. The Ashburton, 5 Adm. Eec. 432, Fed. Cas. No. 575. Ship stranded. Six 

large wrecking vessels, besides small boats, engaged in the service. An 
unnecessary number. "There is to be no increase of compensation for 
the use of supernumeraries." Amount salved, $73,000. Award, 15 per 
cent., but reduced for neglect to sound, thus putting ship aground again. 
1856. The Diadem, 5 Adm. Bec. 561, Fed. Cas. No. 3,874. Ship stranded on reef 
near Key West, in imminent péril. Time of service does not appear. 
Amount salved, $125,000. Award, $12,000 (about 10 per cent), but re- 
duced for misconduct. 

1856. The Albus, 1 Fed. Cas. 323. Ship, aground In a perilous position, em- 

ployed a schooner to carry her anchors, and by that means got off. 
Amount salved, $20,000. Award, $2,500 (about 12 per cent.). 

1857. The Crown, 5 Adm. Eec. 675, Fed. Cas. No. 3,450. Ship ashore on reef 

off Florida coast Fifteen vessels, carrying 152 men, worked, so far 
as boisterous weather permitted, for 13 days, and until stranded vessel 
broke up. Amount salved, $123,000. Award, 19 per cent. 

1857. The Philah, 5 Adm. Eec. 693, Fed. Cas. No. 11,091a. Bark laden wlth 

cotton and molasses ashore on a reef near Tortugas, in a condition of 
great péril. Was got off after removing part of her cargo. Time short, 
and no particular péril to salving vessel, but without her help the bark 
would hâve been lost. Amount salved, $70,000. Award, $17,000 (about 
24 per cent.). 

1858. The Sierra Nevada, 6 Adm. Rec. 67, Fed. Cas. No. 12,846. A ship grounded 

on Florida reef, in imminent danger of total loss, was salved, after 36 
hours' labor, by the aid of 8 wrecking vessels, carrying 92 men. 
Amount salved, $85,000. Award, $17,000 (20 per cent). 

1858. The Sultan, 6 Adm. Eec. 112, Fed. Cas. No. 13,601. Ship, laden with 

cotton and corn, ashore on a reef near Key West with dangerous 
shoals on both sides, ahead and astern. Lightened, heaved off, and 
brought to port by aid of 12 wrecking vessels and 108 men, working 
four days and nights. Amount salved, $127,000. Award, $23,000 
(about 18 per cent.). 

1859. The B. M. Bicknall, 1 Bond, 270, Fed. Cas. No. 1,476. Steamboat ashore 

in Ohio river, in immédiate péril of loss. Amount salved, $19,500. 
Award, 25 per cent. 
1859. The Island City, 1 Cliff. 210, Fed. Cas. No. 55; Id. (1861) 1 Black, 121. 
Bark caught in ice near Hyannis in a gale. Three sets of salvors (joint 
value of vessels engaged, $131,000) work some 15 days. Amount 
salved, $70,000. Award, $13,000 (about 19 per cent.). 
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1860. The Eliza Mallory, 6 Adm. Rec. 428, Fed. Cas. No. 4,365. Ship stranded 
on Florida coast, a total wreck. Twelve wrecking vessels worked 
from one to five weeks. Amount of cargo salved, $56,445. Award, 
$16,241 (about 25 per œnt.). 

1860. The Huntsville, 12 Fed. Cas. 996. Steamer afire at sea reaches port, 

and, by aid of salvors, flre is extinguished. "There was not in any 
part of the service rendered * * * a ny immédiate risk of life, nor 
was the property employed in salving exposed to any risk or danger. 
But the services were highly meritorious, and by them a valuable ves- 
sel has been preserved." Amount salved, $80,000. Award, 12 per cent. 

1861. The Océan Belle, 19 Fed. Cas. 200. Ship stranded 30 miles from Key 

West. Wreckers got her off in good weather, and towed to port. "Had 
the weather been bad, the ship, from her exposed situation, would hâve 
been in great péril of total Jobs." "In places where wrecking is a 
business, and salvors engage therein more from interest than humanity, 
the scale of salvage awards should be so adjusted as that it will never 
be to the interest of a salvor that a ship should be lest, and that it 
should always be to fais interest that she should be saved in a condition 
as little damaged as possible." Amount salved, $105,000. Award, 
$17,000 (about 10 per cent). : 

1865. The Ida L. Howard, 1 Lowell, 2, Fed. Cas. No. 6,999. Schooner, derelict, 
stranded in Boston harbor, vNumerous salvors labored diligently dur- 
ing more than one day, materially asslsted by a steamer f urnished by 
the underwriters. Amount salved, $12,000. Award, $2,000 (about 16 
per cent). 

1867. The Lovett Peacock, 1 Lowell, 143, Fed. Cas. No. 8,555. Schooner aban- 
doned, but not derelict. Salvors brought her to port af ter 13 days of 
severe labor and hardship, and after encountering a gale in the gulf 
stream. Amount salved, $90,000. Award, 25 per cent. 

1869. The Annie Leland, 1 Lowell, 310, Fed. Cas. No. 421. Schooner with cargo 
of coal stranded on rocks, and in a dangerous situation. Was got off 
and into port by salvors from the shore, at their own risk and responsi- 
bility, while captain and crew were dismantling schooner with inten- 
tion of abandoning her. Time, a few hours only, and no danger. 
Amount salved, $11,000. Award, $2,600 (about 22 per cent.). 

1869. The Albert Gallatin, Fed. Cas. No. 140. Ship burned at her anchorage. 

Mobile Bay. No risk, but a disagreeable and laborious service. Amount 
salved, $346,620. Award, $84,828 (about 21 per cent.). 

1870. The Birdie, 7 Blatchf. 238, Fed. Cas. No. 1,432. Brig carried by the ice 

ashore on Long Island. So cold, crew had to leave to save their lives. 
Coast wrecking tug and a hirefl tug got her off. Amount salved, $19,000. 
District court allowed $288, which was paid for hired tug, and $210 
(regular rates) for the other tug. Circuit court raised award to $1,200 
(about 6 per cent). 

1872. The Anna, 6 Ben. 166, Fed. Cas. No. 898; Id. (1873) 10 Blatchf. 456, 
Fed. Cas. No. 401. Brig in collision, whereupon master and crew aban- 
dGned her, and went aboard collicling vessel. Salving vessel put.two men 
aboardi and brought her into port. Was not required to deviate from 
her course, or lose any considérable amount of time, and sustained no 
loss, but laid out $600 for towing. Amount salved, $30,500. Award, 
$6,000 (about 20 per cent,). '., "Cqnfessedly, the share of the property 
allowed is greatly less than the early practice of courts of admiralty 
would hâve sanctioned; and, In the changed condition of navigation, it 
is properly so." 

1879. The Allegiance, 6 Sawy. 68, Fed. Cas. No. 207. Ship aground. Steam 
tugs got her off and towed her In. No serious risk. Amount salved, 
$47,000. Award, $5,000 (about 11 per cent). 

1882. The Sandringham, 10 Fed. 556. Steamship stranded on Cape Henry, 
within 100 yards of shore, where currents are of ten dangerous. Salvors, 
with a large force of vessels, ■ wrecking apparatus, and men, after a 
week of hard and dangerous labor, in which highest degree of care 
was shown, succeeded in saving vessel and cargo. Amount salved, 
$200,000. Award, $50,000 (25 per cent). 
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1883. The Egypt, Ï7 Fed. 359. A steamship of great value ashore on coast of 

Virginia, in imminent péril of total loss. Service rendered with ex- 
traordinary skill and success, the eonsumption of much time (eight days) 
and labor, and great risk to the property used in the enterprise, which 
was of great value. Amount salved, $250,000. Award, $50,000 (20 
per cent.). 

1884. The Queen of the Pacific, 21 Fed. 459. Steamship stranded on quicksand 

near mouth of Columbia river. Highly meritorious service, lasting two 
days. Amount salved, $736,786. Award, $64,700 (about 9 per cent). 

1888. The Kimberley, 40 Fed. 289. Steamship stranded in December off False 

Cape shoals. "Ail the éléments of meritorious service concurred": (1) 
Great danger from which the property salved was rescued; (2) great 
value salved; (3) serious and continued risk incurred by salvors and 
their property; (4) great value of the property put at risk ($164,000); 
(5) extraordinary skill and perfeet success in rendering the service; (6) 
much time and labor spent in the enterprise. Amount salved, $490,000. 
Award, flrst, $46,000, for actual outlay of iabor and expenses, and, on 
top of it, 20 per cent, of the amount salved. An appeal was taken by 
claimants, but the delay would hâve operated so oppressively upon 
libelants that they settled at a heavy discount. 

1889. The S. A. Rudolpb, 39 Fed. 331. A schooner stranded on Jersey coast in 

snowstorm. Master and crew taken ashore by llf e-saving service. The 
salvors got her off, and towed to New York. Amount salved, $6,314. 
Award, $1,500 (about 24 per cent.). 

1890. The City of Worcester, 42 Fed. 913, afflrmed (1891) 45 Fed. 119. A 

steamer was stranded on Bartlett's reef . near New London. Her cargo 
was removed by wrecking company the next day without danger; the 
day being pleasant, and the wàter smooth. The next day was rough; 
new noies being worn in the steamer, in addition to those previously 
made. The wrecking companies, with a large outfit, were at work 
about two weeks. Bills of salvors for hire of vessels, materials pur- 
chased and used in repairs, sails used for patches, rope and anchors lost, 
aggregated $1,339. The cargo was worth about $100,000. "The serv- 
ices in salving the cargo were valuable, but were, in conséquence of 
the exceptionally fine weather on Sunday, without danger,— were easily 
and quickly rendered. For thèse the sum of $1,218 should be paid" 
(between 1 and 2 percent.). "An important élément which enters into 
the détermination . of the amount due upon the libel [on the vessel] is 
the fact that each salvor is the owner bf a vàlùable plant, which is con- 
stantly ready for service, and equipped with a crew which is constantly 
under pay. The calls for salvage service are occasional. The necessity 
for wages and repairs is continuous. The City of Worcester had the 
i prompt benefit of a large plant, which was itself in some danger of 
( ; injury." Amount salved (the steamer), $237,500. Award, $31,725 
: r , (about 13 per cent). 

1892. The Tregurno, 50 Fed. 946. Steamer ashore: on Florida coast A heavy 
wrecking force was engaged 25 days, being driven away several times 
by bad weather. . There was no anchorage nearer tban 25 miles. Two 
of the salving vessels were damaged while taking off cargo in heavy 
seag; Ultimate success as to ship and cargo. Amount salved, $205,- 
000; Award, $50,000 (25 per cent), 

1894. The Oxford, 66 Fed. 584. . Steamer ashore in dangerous position on Flori- 
da reef. Salvage service làsted 13 days, and was rendered by 65 sail- 
ing vessels, 4 steamers, ànd 500 men— much of it prosecuted at night, 
and in rough weather. "The large number employed on account of 
the length of time oçcupied by the service will so divide any amount 
which can reâsonably be given that thé individual shares, instead of 
being a bonus or a gratuity as a salvage, will scarcely compensa te for 
the actual labor performed. That this has been the case is exceed- 
ingly to be regretted,- but the amount cannot be increased on account of 
the large number of individuals employed to do a certain service.. There 
were more thàn necessary, but that was an honest error of judgment. 
It was impossible for them to détermine just what force might be re- 
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quîred. * * • A reasonable compensation should be allowed, aî- 
fhough nothing that ean be considered as a bonus or gratulty can be 
reached." Aniount salved, $155,000. Award, $37,114 (about 24 per 
cent.)- A material réduction of the award for salving the ship was 
made on appeal. 13 C. C. A. 647, 66 Fed. 593. 
1895. The Dania, 70 Fed. 398. Steamer utterly helpless from broken shaft 
about 360 miles from New York. Towed Into that port by another 
steamer in two days and two hours, without any ôùfflculty, during 
weather whlch was fine, excepting a dense fog about half the time. 
Amount salved, $426,000. Award, $17,500 (about 4 per cent.). 

1895. The North Erin, 71 Fed. 430. A tug, upon télégraphie request, went 80 

miles to a steamer pounding on Long Island coast, in a position of some 
danger, with a cargo largely perishable, and sueceeded after three hours 
in getting her off. A Coast Wrecking Company's steamer would hâve 
reached the steamer the next day. Value of tug, $50,000. Amount 
salved, $100,000. Award, 10 per cent. 

1896. La Hesbaye, 71 Fed. 743. A steamship, with her rudder lost, was brought 

in, by the help of another steamer, to New York (1,100 miles). Service 
lasted nine days, and was difficult. Salvor lost four days. Amount 
salved, $100,000. Award, $8,000. 

1896. The Alamo, 21 C. 0. A. 451, 75 Fed. 602. A large steamer ashore on a 
Florida reef in a position of péril. A tug and sailing vessels got her 
off, and piloted her into port uninjured. Time, 24 hours. Amount 
salved, $500,000. Award, $15,000 (3 per cent.). 

1896. The Elfrida, 23 C. C. A. 527, 77 Fed. 754. A steamer aground at Velasco, 
Tex., in a position of little danger, at a season when weather is" nearly 
always mild and wind light. Service required but 15 or 16 men, a 
tug, barge, and small schooner, with anchors and cables. Time, 3 
days. No danger to life or property, and no application of unusual 
skill. Amount salved, $70,000. An agreement for $22,000 was reduced 
to $10,000, which is about 14 per cent 



THE JOHN B. PENEOSE. 

THE WM. J. LIPSETT. 

SMITH et al. v. THE WM. J. LIPSETT. 

(District Court, E. D. Pennsylvania. April 22, 189a) 

Collision — Cobt op Repairs — Rottenness of Injured Part. 

The rule that, In collision cases, the respondents must pay the cost of 
repairs rendered necessary by their carelessness, does not apply where the 
part injured was rotten and unflt for use, and the injury was as justly attrib- 
uted to that fact as to the collision. In such case, only half damages will 
be allowed. 

This was a libel in admiralty by the owners of the schooner John B. 
Penrose against the schooner William J. Lipsett to recover damages 
resulting from a collision of the two vessels in Delaware Bay. The 
Lipsett was heretofore held to be solely in fault (81 Fed. 623), and the 
cause is now heard on the commissioner's report on the question of 
damages. 

Horace L. Cheyney and John T. Lewis, for libelant. 
Curtis Tilton, for respondent 

BUTLER, District Judge. With much reluctance, and only because 
he believed the authorities required it, the commissioner allowed the 
entire cost of the new bowsprit. I agrée with him that the allowance 
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in inéquitable; and do not feel constrained by the authorities to acqui- 
esce in it. The rule is well settled in collision cases that respondents 
must pay the cost of repairs rendered necessary by their carelessness, 
notwithstanding the value of the vessel may be increased thereby. 
The rule sometimes works apparent injustice, and is not enforced 
against insurers. Where, however, the injuries may as justly be at- 
tiïbuted to the worn-out or rotten condition of the vessel as to the colli- 
sion, the rule should not be applied. The cases are not entirely clear 
respecting this, but I think the exception is fully recognized. Sturgis 
v. Clough, 1 Wall. 269, 272; The N. B. Starbuck, 29 Fed. 798; The 
Keba, 22 Fed. 546; The Syracuse, 18 Fed. 830. Hère the bowsprit 
was rotten and urifit for use. The vessel was unseaworthy in this 
respect, and should not hâve gone out until repaired. The commis- 
sioner virtually so flnds; and the testimony leaves no doubt of the 
fact Her master substantially admits it. She might possibly hâve 
been used in this condition for a short time, but not without risk. She 
was in fault therefore in going out in such condition. To compel the 
respondent to pay the entire cost of a new bowsprit, which the libelant 
should hâve put in before starting, would be clearly unjust. Under 
the circumstances I will treat both parties as in fault to this extent, and 
will allow the libelant one-half the cost, which appears to be $85, redu- 
cing the balance against the respondent to % 665.72; and for this sum 
a decree may be entered. I do not find anything in the évidence that 
would justify further interférence with the commissioner's report. 
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HARRIS V. METROPOLITAN S. S. CO. 

METROPOLITAN S. S. CO. v. HARRIS et aL 

(Circuit Court of Appeals, Second Circuit. March 2, 1898.) 

Nos. 75 and 76. 

1. Collision — Ltbel — Variance between Allégations and Pkoof. 

Under a libel charging that a vessel was towed in a fog too rapidly, the ad- 
mission of évidence on the theory that she should hâve anchored is not suf- 
ficient ground for reversai, where the respondent was not surprised, and 
was given opportunity to, and did, answer the évidence. 

S» Same — Long Tows — Extrême Cake Required, 

However great a menace to navigation the use of public waterways by 
long tows may be, the courts will not forbid it as long as it is aljowed by the 
authorities who regulate navigation; yet they will hold those who do so to a 
degree of care commensurate with the Increased risk. 

8. Same. 

During a dense fog, a tug towing two barges on hawsers of 70 to 80 fath- 
oms each, making a fleet extending more than a quarter of a mile, started 
through Vineyard Sound, and was about to enter Pollock Rip Slew, a dan- 
gerous place, by reason of its shoals, tides, narrowness of channel, and 
changes in its course. As she was about to enter the slew, she passed a 
steamer which could be dimly seen through the fog. The steamer had 
stopped her engines, but started again as soon as the tug and flrst barge 
passed, and hove her wheel to port, so as to converge on the course over which 
the tug and flrst tow had passed, and ran into the second barge, about 450 
feet behind the first. It was the gênerai practice of those towing over that 
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■ r routé to tow tnorethan one barge. Edd, that the tug and tow were at 

• fault in not going to anchor until the weather cleared, instead of entering 

. '." ftie slew, and that the steamer was also at fault in not waiting a reason- 

aftie time before starting up her ènglnes and porting, and that, Tiaving got 

(Sut èf the slew, it was not dangerous for her to wait with éngines stopped. 

7Ï Fed.: 1001, affirmed. 

Appeals from the District Court of the United States for the 
Southern District of New York. 

In thèse causes cross llbels were flled In the district court, Southern district of 
New York,— one by the owners of the barge Shamokin and the tug international, 
to recover damages for the sinking of the Shamokin while in tow of the tug, 
by a collision' with the steamer H. M. Whitney; and the other by the Metro- 
politan Steamshlp Company, owners of the H. M. Whitney, against the libelants 
in the flrst cause, to recover the damages which the H. M. Whitney sustained in 
the collision. The district .court found both parties in fault, and divided the 
damages. From the decrees making such disposition, of the causes, both sides 
hâve appealed. The following excerpts from the opinion of the district judge, 
supplemented by some flndings of this court, sufflciently indicate the gênerai 
circumstances attending the collision. Most of thèse statements are undisputed, 
and, as to the others, they, are supported by a clear prépondérance of proof: 
"The Shamokin was a large barge, 186 f eet long; * * * çarrying capacity, 
1,450 tons. She was loaded with coal, and was employed in transportatioh 
betweën Philadelph'ia and Boston. At the time of the collision^ she was asterh 
of a smallër barge ahead of her (the Hercules), which was attached to the Inter- 
national; by a hawser of some 70 or 80 fathoms; and a hawser cf similar. length 
attached the Shamokin to the Hercules. The fleet, which was over a quarter 
of a mile long, was overtaken by fog thé evening previous, and was anchored 
through the night to the nbrthward and westward of Handkerchief Lightship. 
At about 2 p. m. of June 26, 1894, the fleet got under way to go through Vine- 
yard Sound; but it was .* * * obstructed by fog, and, when halfway 
between Shovelful Lightship and Pollock Rip Lightship, the fog became dense"; 
a wet, dense, black fog, the master of the Shamokin calls it. Before that time, 
however, the fog had beeome thick. No one on the fleet could see Shovelful 
Lightship, although they passed it within 200 to 300 féet. "The course in ap- 
proaching Polloçk Bip Lightship is B. by S., Yi S." When the fog changea, 
as the master of thë Shamokin describësït, from a thick, white, dry fog to a 
dense, wet, black one, "the fleet was within range of the fog signal of the Pol- 
lock Bip Lightship^ The tug sbunded the régulation signais of three blasts at 
regular intervais, indicating that, she had a tow. The tug was proceeding at 
the rate of abont three or four knots over the land, the tide at the time setting 
westerly and southerly. At Pollock Bip Lightship the course changes 5^ points 
to the northward; viz. to N; BL % N. The Whitney, approâching in the oppo- 
site direction, and heading to the Southwest, heard the tug's fog whistle, and 
gave the tug a signal of two blasts, which was acëëpted and answered with 
twobythetug. * * * At that timënéither was sëêhby the other. * * * 
The tug [had] previously rounded the lightship." The libeli of the Shamokin 
puts the tug on a course N. E. when the International heard the fog signal of 
the Whitney; and the évidence makes it àt least that; if not more northerly. 
"On the exchange of whistles, the tug starboarded until she headed N. by E. 
The Whitney starboarded one point until she headed S. W. by S. The tug and 
steamer were [barely] visible to each other as they passed at a distance vari- 
ôusly estimated at from 100 to 300 feet, probably at least 200 feet. The Her- 
cules, the flrst barge astern of the tug, was [diuily] Seen, when she was passed 
by the Whitney; and those on her in like manner saw the Whitney." The 
libel and answer of the Shamokin both assert thât the Whitney and the Hercules 
passed at about the same distance from each other as did the Whitney and the 
tug; and the évidence abundantly supports that allégation. "Soon after the 
Hercules was passed, the Whitney, seeing no other tow, started up her engines, 
and ported. * » * Almost immediately after porting, the Shamokin was 
seen not 100 feet distant,: crossing the bows of the Whitney from port to star- 
board. The Whitney reversed, but collision was then inévitable. She struck 
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the Shamokln at an angle variously estimated from 4% to 7 points, eausing dam- 
age to both vessels. * * * The Shamokin sank in a few minutes; • * * 
a total loss of the barge and her cargo." 

Eobt. T. Benedict, for Metropolitan S. S. Co. 
Wilhelmus Mynderse, for Harris and others. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts). Each side 
charges faults against the other, which the district judge did not 
sustain; and in some of his conclusions we are not able to con- 
cur. Discussion of thèse branches of the case, however, may be 
omitted hère, since we find sufflcient in the record to sustain the 
decrees below against both vessels. 

The flrst question to be considered is as to the alleged fault of 
the tug and tow in navigating in that locality at that time in the 
way in which they did. The libel of the Whitney charges fault, 
"in that the Shamokin was being towed at too rapid a rate of 
speed in such a fog; in that those on said barge [and on the In- 
ternational] took no measures to indicate that she was being towed 
by said tug." The language of this charge, interpreted with ab- 
solute literalism, may be held to cover a contention that the speed 
of the fleet should hâve been reduced to zéro; i. e. that it should 
hâve anchored, although the ordinary and natural import of such 
language is not so extensive. Still, there has been no "surprise," 
nor has the fleet been embarrassed in giving its testimony, or lost 
any of its witnesses by relying on the more natural construction of 
the libel. The testimony of the Whitney bearing on its contention 
was introduced early in the case. There was abundant opportu- 
nity to answer it, and it was answered. The district court has 
found the fleet in fault for not anchoring, and it would seem hyper- 
critical to reverse because the phraseology of the libel does not 
charge in clearer language the particular fault as to which évi- 
dence was introduced by both sides, and full argument had both 
in the district court and hère. 

The opinion of the district judge says: 

"Considérable testimony was given * * * to the effect that navigation In 
dense fog in Vineyard Sound, and particularly around Polloek Rip Ligbtship, 
was highly dangerous, and that the tug and tow might easily hâve anchored in 
a safe place before reaching the ligbtship. Though there was some contradic- 
tion in the évidence on this latter point, I am persuaded from the affirmative 
testimony, as well as by consulting the ehart, that the tug would hâve found no 
difficulty whatever in anchoring in a perfectly safe place had she desired to do 
so, before rounding Polloek Bip Lightship." 

The flrst of thèse propositions is hardly disputed. Certainly, ail 
the witnesses agrée that, by reason of the shoals, the eccentricities 
of the tide, the narrowness of the channel in places, and its changes 
of course, the stretch from south of Shovelful to the Whistling 
buoy, beyond Polloek Bip Slew, is, during a thick fog, an extreme- 
ly dangerous pièce of water to pick one's way through; "in a dense 
fog or a dark night, as dangerous as any place between New York 
and Portland," says one bf the witnesses. And, as to the second 
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proposition, the great prépondérance of the évidence is with the 
district judge. 

In view of the testimony, we are not prepared to say that the 
towing hawsers used by this flotilla were too long, nor that it is 
improper navigation to tow the barges "tandem," or to tow more 
than one at a time. That there cannot, even under the most fa- 
vorable circumstances, be the same control exercised over such a 
flotilla as over a vessel moving under her own power, is self-evi- 
dent. So, too, is the proposition that, the longer a vessel or a 
flotilla is, the more space she will require to maneuver in. Still, it 
is not for the courts to forbid the use of public waterways by long 
tows, however great a menace they may be to navigation, when the 
authorities whose function it is to regulate navigation in such wa- 
terways allow them. We had the question of towing on a long 
hawser through Hell Gâte before us in The Joséphine B., 7 C. C. 
A. 498, 58 Fed. 813, and held that, in the absence of any spécial 
régulations on the subject, the practice, which was shown to be 
a common one, was not to be condemned on the évidence there 
adduced. The court of appeals in the First circuit had the ques- 
tion of a single tow on a long hawser, and used this language: "It 
is beyond the province of the courts to condemn a practice so no- 
torious and so long-continued that it must be presumed to be known 
to congress and to the supervising inspectors, and yet has not been 
condemned by either of them." The Berkshire, 21 C. C. A. 169, 
74 Fed. 906. But there is a wide différence between condemning 
such a practice altogether and holding those who indulge in it 
to a degree of care commensurate with the increased risk which 
their indulgence in such practice entails. "While," as said in The 
Berkshire, "we cannot condemn a tow of the character of that in 
this case as absolu tely unlawful, yet we must hold tugs which nav- 
igate this coâst with such long and essentially hazardous fleets to 
the use of the extremest care in the interests of common safety." 
The Gladiator, 25 C. C. A. 32, 79 Fed. 446. 

In the case at bar the entire flotilla was about a quarter of a 
mile in length. After rounding the lightship, and getting into the 
jaws of the slew, it would hâve to run for neafly a mile through 
a channel no wider than its own length, and in which the irregular 
and uncertain tides, as one witness expresses it, "follow the sun 
in a continuai move, not running in any direct direction ail the 
time." And in that narrow channel the chances were that other 
vessels westward bound would be encountéred, for a heavy coast- 
wise traffic passes through it. The tug would, of course, be un- 
able to check the motion of any of its tows, or to give them, or 
some one of them, any sudden movement to port or starboard; and 
yet the tug might be exposed to a différent tidal action from that 
which was affecting the last barge in tow. It is manifest that 
even in broad daylight careful steering by the whole flotilla might 
be required to make the passage in safety. Before they reached 
Pollock Bip Lightship, however, the situation, even on the state- 
ment of the Shamokin's own witnesses, was very far removed from 
broad daylight. No one on the International, the Hercules, or the 
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Shamokin saw Shovelful Lightship as they passed it some 200 to 
300 feet away; nor did any of them see the Pollock Bip Lightship, 
though some of them made out the whiter color of the steam from 
her siren showing above the dark fog. No vessel of the three could 
see the other, and the only guide for the steersmen of each tow was 
the hawser leading over her bow to the vessel ahead. The master 
of the Shamokin testified that, after passing Shovelful Lightship, 
he couldn't distinguish the steam signais of the International. 
"The fog shut down thick. It run his signais together so that I 
couldn't count them. I couldn't tell whether he was blowing one 
long blast, two blasts, or three blasts." Even this indication as to 
any changes of course by the tug to port or starboard to avoid 
other vessels was lost from that time on to the steersmen of the 
tow. And at this time there was safe anchorage available. It was 
no doubt not an absolutely safe anchorage, but no place is abso- 
lutely safe on navigable water in a fog. There was enough wa- 
ter to the starboard of Stone Horse Channel for the tug and tow 
to withdraw into, out of the path of vessels navigating through the 
fog from the whistle on Pollock Rip Lightship to the bell on Shovel- 
ful Lightship, or vice versa. It might be that sailing vessels beat- 
ing across the full width of the channel, in order to make to wind- 
ward, were still to be encountered even on the anchorage; but, 
nevertheless, anchoring would reduce the whole number of ves- 
sels to be encountered. The speed of any sailing vessels thus en- 
countered must hâve been low, for there was "very little air." 
And, once at anchor out of the main channel, their positions fixed, 
and no longer shifting, the signais they were required to give as 
anchored vessels would hâve announced their whereabouts to ail 
who heard them, and reduced the risk of collision with others to 
a minimum. In view of thèse facts, we hâve no hésitation in hold- 
ing the tug and tow in fault for going on into the slew, instead 
of anchoring until the weather improved. It was a hazard, which 
might fairly be undertaken by a vessel in control of her own mo- 
tive pow r er, picking her way cautiously along from whistle to bell, 
and from bell to whistle, and meanwhile announcing to ail ap- 
proaching vessels her exact whereabouts by fog signais whose 
meaning is well known. But for a tow a quarter of a mile long, 
navigated by three steersmen at equal distances apart, neither of 
whom could positively tell with any exactness what the other was 
doing, and with no signal to indicate where the tow ended, it 
seems to us to hâve been an extremely hazardous undertaking. To 
handle thèse long tows in that manner, hauling them through nar- 
row and tortuous channels in such a fog as this, is a serious menace 
to the safety of navigation. Whether the navigators who under- 
take such experiment do or do not violate some particular provision 
of the sailing régulations, they certainly expose their fellow nav- 
igators to a greatly increased risk, unnecessarily ; and for a col- 
lision resulting from such action they should be made to respond. 
Navigating in crowded waters, with essentially hazardous fleets, 
they should, in the language of the court of appeals in the First 
circuit, "be held to the extremest care." And certainly in the case 
at bar the care exercised was far short of "extrême." 
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The navigation of the H. M. Whitney remains to be considered. 
She was apprised of the présence of the International, and under- 
stood from her signais that she was towing. The Whitney did not 
know how many craft the International had in tow, but she was 
bound to assume that in ail probability there was more than one. 
The évidence is overwhelming that it is the gênerai practice of 
those who tow over this route to take more than one barge, and to 
tow them tandem. Having passed the International and the Her- 
cules safely, and, as we flnd, on substantially parallel courses, and 
with engines stopped, the Whitney "started her engines ahead, and 
hove her wheel to port." Had it not been for this maneuver, we 
are satisfied the collision would hâve been avoided. The master 
of the Whitney testifled that he waited af ter the Hercules passed 
until he supposed everything was ail clear before he started up 
and ported. But his waiting must hâve been of the briefest, for, 
as he testifled, he ran probably 20 to 30 seconds before he made out 
something ahead, and the Shamokin was only 450 feet behind the 
Hercules. Knowing that, in the ordinary course of events, an- 
other tow was to be expected, and having observed the distance at 
which the Hercules was towing behind the tug, the Whitney should 
hâve waited a reasonable time for the appearance of a possible sec- 
ond tow before starting up again, and changing her course, so as to 
converge upon that over which the tug and flrst tow had passed; 
and it seems quite plain upon the évidence that reasonable time 
was not allowed. There is a suggestion in the proof that it was 
dangerous for her to wait with engines stopped in this narrow 
channel, with its uncertain tides. There would be force in this sug- 
gestion if she were still in Pollock Eip Slew; but we concur with 
the district judge in the flnding that she had got out of the jaws of 
the slew, into the more open water near the lightship. Her own 
évidence as to the direction from which she heard the whistle of 
the lightship at the time of collision seems to settle this question, 
as to her position, quite conclusively. We concur, therefore, with 
the conclusion of the district judge that the Whitney "was to 
blâme * * * for not waiting a reasonable time before starting 
up her engine and porting." 

The decrees appealed from are therefore affirmed, but, as both 
sides appealed, and no modification is made in the decrees, with- 
out interest or costs to either side. 
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THE E. H. MEAD. 

KNÏCKERBOCKER ICE CO. v. THE TEANSFER NO. 6. 

NEW YORK, N. H. & H. E. OO. v. THE E. H. MEAD. 

(District Court, E. D. New York. April 14, 1898.) 

Collision— Tugs— Vessels lr j Tow— Négligence. 

While thé steamtug Mead was taking the barge Pawtuxet from a slip In 
New York, on the East river, and While the stem of the barge was still par- 
tially within pier 127, and her bow pointing a little north of east, and in 
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the direction of the Morrisania shore, Transfer Tug No. 6, with a car float 
on her port side, struek the stem of the Pawtuxet, and injured her. Tug 
No. 6 and car float had shortly before backed from a slip on the Morrisania 
shore, had straightened to the northward, with the intention of delivering 
the floats at a dock practically opposite the Pawtuxet. Held, that the acci- 
dent happened entirely from the négligence of Tug No. 6 in running too 
close to the Mead ànd Pawtuxet. 

Benedict & Benedict, for Knickerbocker Ice Co. and The E. H. 
Mead. 

Henry W. Taft, for New York, N. H. & H. K. Co. and The Transfer 
No. 6. 

THOMAS, District Judge. While the steamtug Mead (dimensions, 
120 feet long by 22 feet wide) was taking the barge Pawtuxet (dimen- 
sions, 245 feet long by 40 feet wide) from the slip between 127th and 
128th street, New York, on the East river, and while the stern of the 
barge was still partially within pier 127, and her bow pointing a lit- 
tle north of east, and in the direction of the Morrisania shore, Transfer 
Tug No. 6 (dimensions, 100 feet long by 20 feet wide), owned by the 
New York, New Haven & Hartford Railroad Company, with a car 
float (dimensions, 227 feet long by 33 feet wide) on her port side, struek 
the stem of the Pawtuxet, and injured her. Tug No. 6 and car float 
had shortly before backed from the lower of the three slips belonging 
to the railroad company on the Morrisania shore; had straightened to 
the northward, with the intention of delivering the floats at the dock 
immediately north of the upper slip, which dock was practically oppo- 
site the Pawtuxet when her bow f aced towards the Morrisania shore. 

It is claimed on the part of Tug No. 6 that the stern of the float went 
slightly to the south, and to about the middle of the river, and that, 
when she straightened about, the starboard side of the tug was some 
50 feet from the racks of the ferry on the east side, which distance 
was reduced to 25 feet at the time of the accident. It is also con- 
tended by the captain of Tug No. 6 that a Une running from the stern 
of the Pawtuxet shoreward, and estima ted by him to be some 60 feet 
in length between the stern and the end of pier 127, parted or was 
thrown off, and that the barge, thus released, floated eastwardly, as the 
Mead was so operating at the time as to give her that direction, and 
that the barge, thus released and impelled, went so far across the 
river as to strike the port side of the float. It is claimed in behalf 
of the Mead that she was attached to the Pawtuxet by a Une some 30 
feet in length; that the bow of the barge was east of the tug; that 
the tug was so much pointed towards the New York shore that her 
opération tended to hold the stern of the barge to the westward, while 
she was being brought about; and that Tug No. 6 and her car float 
backed westwardly beyond the Mead's bow, and took her course so near 
to the port side of the Mead as to rub against the same, and flnally 
to strike the stem of the Pawtuxet with the port side of the car float 
at a point astern of the bow of the latter. 

The witnesses for the tug and the barge ail give the same évidence 
as to the relative positions of the Pawtuxet and Mead, and their descrip- 
tion of the accident is similar. This description in accuracy seems 
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préférable. The distance from pier 127 to the Morrisania side of the 
river is about 450 f eet. The accident could not hâve happened as 
fctated by the captain of Tug No. 6, unless the Mead was within about 
100 feet of the east shore, and so pointed as to give an eastwardly 
direction to the barge, as she drew upon the same, and also so dis- 
posed as to allow the barge to pass the Mead, so that the former would 
be struck, and not the Mead herself. The évidence is gênerai and créd- 
ible that the Mead was pointing substantially down the river; that her 
stern line was about 30 feet in length. It would be difficult, and per- 
haps impossible, in view of this, to place the Mead sufflciently east- 
wardly to either give the barge a motion which would carry her east- 
wardly, as contended by Capt. Simms, or at least that would aliow her 
to go sufficiently to the eastward to collide, unless she dragged the 
Mead with her, or unless the Mead and her stern line were stretched 
across the river about in front of the bow of the barge. In other 
words, the Pawtuxet, 245 feet in length, the Mead, 123 feet in length, 
and some 30 feet of stern line between the two, would hâve to be in 
almost a direct line across the river in order to allow the barge to 
go sufflciently eastward to strike the car float, unless her momentum 
was so great as to drag the Mead with her. To meet this view, prob- 
ably, the captain of Tug No. 6 says that the stern of the barge, when 
he first saw it, was about 60 feet east of pier 127, with a stern line 
running to shore, and that it was the casting off of this line that en- 
abled the barge to respond to an eastwardly impulse given to her by the 
tug, and to cross the river. The existence of such a line after the 
stern of the barge had cleared pier 127 seems improbable, inexplicable, 
and useless in connection with the movement of the Pawtuxet. It is 
contrary tb the évidence of the captain of the Pawtuxet and his assist- 
ant, both of whom were on the spot, and who were fair witnesses. 
Yet, without some such way of accounting for the space across the 
river, it is not apparent that the collision could hâve taken place as 
stated by Capt. Simms. On the whole case, the account given by 
the people connected with the Pawtuxet and the Mead seems préfér- 
able, and the accident seems to hâve happened entirely from the nég- 
ligence of Tug No. 6 in running too close to the Mead and Pawtuxet, 
of whose présence and maneuvering those in charge of Tug No. 6 had 
been aware, even from the time of coming from the slip. Therefore a 
decree should be entered in favor of the Knickerbocker Ice Company 
for the injury to the Pawtuxet, as a commissioner may ascertain the 
same, togethér with costs; and the libel of the New York, New Haven 
& Hartford Eailroad Company against the steamtug E. H. Mead should 
be dismissed, with costs to the libelant. 



P0WER3 T. BLUE GEASS BUILDING à L0AH ASS'K. 705 

POWERS et al. v. BLUE GEASS BUILDING & LOAN ASS'N et aL 

(Circuit Court, D. Kentucky. March 25, 1898.) 

No. 6,662. 

1 Aspignment bt Building and Loan Association — Authority of Sharb 

HOLDEHS. 

The directors of a building and loan association hâve no authority, either 
under the gênerai assignment statute of Kentucky or at common law, to 
make a valid assignment for the benefit of creditors, without authority from 
the shareholders, when the corporation is not in fact insolvent. 

2. Deposing Directors — Invalid Election. 

The shareholders of a building and loan association cannot dépose directors 
whose terra of service has not expired, and elect a new board. 

3. Afpointment of Rbceiver— Corporate Disorganization. 

The directors of a building association, without Consulting the sharehold- 
ers, made an assignment for the benefit of creditors, and delivered the cor- 
porate assets to the assignée. The shareholders repudiated the assignment, 
and elected a new board of directors, who elected new officers. The old 
officers and directors refused to recognize this resuit. Shareholders brought 
suit to set aside the assignment, and restore the assets to the corporation. 
Held, that a receiver pendente lite should be appointed. 

4. Assignée' s Possession— Propertt in Possession of Court. 

Under Ky. St. § 76, requiring an assignée to give bond and state hls ac- 
counts in a county court, assets in his possession are not in the possession of 
the court. 

5. Pétition for Direction of Court— Status of Trust Propertt. 

Where, under the Kentucky statute, an assignée pétitions the circuit court 
for direction In the conduct of his trust and settlement of his accounts, such 
court does not thereby acquire possession or control of the trust property. 

4. Conflict of Jorisdiction— Différent Issues and Relief. 

The pendency in a state court of a suit brought by an assignée for the 
construction of a deed of assignment made by a building and loan association, 
and the adjudication of the right under the deed of the différent classes of 
shareholders inter sese, 1s no obstacle to the prosecution, in a court of the 
United States, of a suit by shareholders to annul the deed of assignment as 
invalid, and recover the assets from the assignée. 

Humphrey & Davie and C. H. Stoll, for complainants. 
Helm, Bruce & Helm, ïïm, Eogers Clay, and Bronston & Allen, 
for défendants. 

LURTON, Circuit Judge. This case cornes on upon a motion to 
appoint a receiver pendente lite for the Blue Grass Building & Loan 
Association, a corporation organized under the law of Kentucky. 
The motion is based upon the bill, amended and supplemental bill, 
and exhibits, and upon a mass of ex parte affldavits, taken either in 
support or opposition to the motion, and also upon a transcript of a 
record from the Fayette circuit court of a suit there pending, which 
is flled for the purpose of showing that that court has obtained 
jurisdiction of the subject-matter hère involved, and that such priou 
jurisdiction should not be interfered with by this court. The com- 
plainants are stockholders in the Blue Grass Building & Loan Asso- 
ciation, and citizens of states other than Kentucky. The défendants 
are the association and Bishop Clay, to whom the directors and offi- 
cers of the association, by a deed of gênerai assignment, on the 31st 
day of January, 1898, conveyed ail the assets and books a ad paper» 
86F.-45 
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of the association, with authority to wind up the association by col- 
lectïng its assets, selling its property, and making distribution of 
proceeds among the shareholders àccoi"ding to their rights, after 
paying debts and expenses of the trust. I shall content myself 
with a mère statement of my conclusions. 

1, Thi$ gênerai deed of assignment to Clay of January 31, 1898, 
does not appear to hâve been made with any evil intent, nor to be 
fraudulént in fact. But it was made without authority from the 
stockhoïders, and under circumstances which subject the board to 
very just criticism. The indebtedness of the association to credit- 
ors proper was absolutely frivolous. Not more than 6 per cent, of 
thé shareholders had given withdrawal notices, and, if they be 
treated as in a sensé creditors, the cash in the treasury was still 
largely more than sufficient to hâve paid in full every creditor 
proper, and to every such withdrawing stockholder everything 
which, under the by-laws, they had a présent right to demand. The 
mortgàges held by the association, together with its real estate, 
cash on hand, and other assets, amounted to approximately $300,- 
000. There was a différence of opinion as to the advisability of con- 
tinuing in business under the law as declared by the court of ap- 
peals of Kentucky, ànd the stockhoïders had resolved upon a change 
in their methods of business so as to comply with the law as de- 
clared by the Kentucky court, and had adopted a plan of reorganiza- 
tion. Pending their efforts in this direction, the directors seem to 
hâve concluded that a continuance in business was not advisable, 
and the réorganisation scheme an abôrtion. To make an assign- 
ment which amounted to putting the association into liquidation 
without consulting their çbnstituency was clearly a most illy ad- 
vised act. The associatiônVwas not insolvent. Its debts proper 
were insignifiant. No trust had therefore arisen in favor of cred- 
itors. Neither are withdrawing stockhoïders to be regardèd as 
oreditors in the sensé in which that word is used when so sërious an 
act as that of an assignment is contemplated. Ninety-nine per cent. 
Of the liability of this association at the date of this assignment 
was to its own shareholders as such. I am of opinion that under 
such circumstances the directors had no power, either under the gên- 
erai assignment statute of Kentucky or at common law, to make 
and exécute the deed of assignment to Clay. The act was Ultra 
vires the offlcers and directors of the association. Still it was an 
act which might hâve been ratified by the shareholders as a mode 
of liquidation within the général power of the corporation. But 
there has been no ratification, actual or implied. Upon the con- 
trary, the shareholders în gênerai meeting, assembled at the call of 
the directors, hâve rejected and repudiated the assignment, and de- 
manded that it be retracted. They hâve gone perhaps further than 
their power justifled, for since the filing of the original bill they 
hâve deposed their directors, and elected a new board, and the 
new board hâve elected new offlcers. This resuit has not been 
recognized by the majority of the old board, and thus we hâve the 
unusual spectacle of two sets of managing offlcers for this dis- 
tressed corporation. The one set repudjate the deed of assignment, 
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and they represent apparently more than 80 per cent, of the whole 
stock. The old officers maintain that they hâve not been lawfully dis- 
placed, and stand by the deed of assignment. 

2. Holding as I do, that the deed of assignment was a voidable 
act, and that, having been rejected by the shareholders, it is now 
a void act, it must follow that Olay has no authority to withhold 
from the corporation its assets, books, and papers. , He is a mère 
trespasser, and withholds at his péril the property placed in his pos- 
session under the deed of January 31, 1898, from the association. 
The case for the appointment of a receiver is clear, unless the hand 
of this court is stayed as an effect of the bill pending in the state 
court, concerning which I shall shortly speak. If Clay has no title 
under the assignment, there ought to be a receiver pendente lite, 
because the question of his title cannot be flnally or authoritatively 
decided Upon a mère motion for a receiver, aiid before the cause is 
flnally heard. No order can at this stage of the case be made di- 
recting that the association be placed in possession of its assets. 
Such an order would be prématuré. Neither would the court be 
justified, upon the facts as they now appear, even if this was a final 
decree, in restoring thèse assets to the custody of either the old 
officers and directors of the association or to those who claim to be 
their successors. The old managers, in abdicating their trust, as 
they did when they made the illégal assignment to Clay, hâve for- 
feited the. confidence of their constituency, and should not be re- 
stored to power. The new board, I do not think, were lawfully 
elected under the charter and by-laws of the association. The ac- 
tion of the shareholders in deposing a board of directors whose term 
of service had not expired was irregular and illégal. Under such 
a condition of corporate disorganization it is proper that the cor- 
porate assets should go into the hands of a receiver until there can 
be elected a directorate which will lawfully represent those inter- 
ested in them. 

3. But it is said that this court ought not to appoint a receiver, 
or take cognizance of the question as to the validity of the assign- 
ment to Clay, because such a course will be in conflict with the prior 
jurisdiction of the Fayette circuit court touching the same subject- 
matter. This court has the highest respect possible for the Fayette 
circuit court, and will cheerfully withhold any action if by so doing 
it will interfère with the prior jurisdiction of that court over either 
the res or the subjects presented to this court for judgment. But 
it can be no disrespect to that court if this court simply maintains 
its own jurisdiction, and no more. But has that court obtained any 
such exclusive jurisdiction as will bring this court into conflict with 
that court if a receiver be appointed, and this suit be maintained 
for the single purpose of determining the validity of the assignment 
to Clay? First, as to the res, which is the property of the Blue 
Grass Association. The principle that, where property is in the 
actual possession of one court of compétent jurisdiction, such pos- 
session cannot be interfered with by process out of another court, is 
weU settled. Buck v. Colbath, 3 Wall. 334; Krippendorf v. Hyde, 110 U. 
S. 376, 4 Sup, Ct. 27; Byers v. McAuley, 149 U. S. 608, 13 Sup. Ct. 906; 
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Compton v. Railroad Co., 31 U. S. App. 486-523-530, 15 C. C. A. 397, 
and 68 Fed. 263. There are two classes of cases in which the court first 
obtaining jurisdiction should be suffered to proceed without an y in- 
terférence by process from another of concurrent jurisdiction. The 
first class consists of those cases in which the exercise of jurisdic- 
tion by one court will interfère with the prior possession of the res 
by another court of compétent and concurrent jurisdiction. Krip- 
pendorf v. Hyde, 110 U. S. 276, 4 Sup. Ct. 27; Heidritter v. Oil-Cloth 
Co., 112 U. S. 294, 5 Sup. Ct. 135; Byers v. McAuley, 149 U. S. 608, 
13 Sup. Ct. 906. The second class is where there are two suits pend- 
ing in différent courts of concurrent jurisdiction, in which the par- 
ties are the same, and which involve and affect the same subject- 
matter, and where the jurisdiction of neither is complète nor ef- 
fectuai unless it may, if necessary or proper, exercise exclusive do- 
minion over the res in litigation. The cases relied upon by counsel 
for défendants of Gates v. Bucki, 12 U. S. App. 69, 4 C. C. A. 116, 
and 53 Fed. 961; Merritt v. Barge Co., 24 C. C. A. 530, 79 Fed. 228; 
Zimmerman v. So Relie, 25 C. C. A. 518, 80 Fed. 417; and Sharon v. 
Terry, 36 Fed. 337, — are cases belonging to the latter class. The 
conflict exists in such instances because the suits are in the nature 
of suits in rem. The mère fact of the pendency of two suits in 
personam between the same parties and upon the same identical 
cause of action, in courts of différent jurisdictions, does ûot make a 
case in which the jurisdiction of one is impeded or interfered with 
by the action of the other. Stanton v. Embrey, 93 U. S. 548. To 
make a case of conflict, the two concurrent suits must involve re- 
lief against the same res. The distinction hère drawn is recognized 
in the cases last cited, and is clearly indicated in Buck v. Colbath, 
3 Wall. 334. If the parties are the same, and the issues the same, 
and the relief sought involves dominion over the same res, and can- 
not be effectually granted if dominion over the res be taken by 
process from another court, it is, a case where the second court 
should regard the jurisdiction of the first as exclusive, and hold 
its hands until the court first obtaining jurisdiction has terminated 
the case then pending. In Buck v. Colbath, supra, the court said : 

"But it is not true that a court, having obtained jurisdiction of a subject-mat- 
ter of a suit, and of parties before it, thereby excludes ail other courts froin the 
right to adjudicate upon other matters having a very close connection with those 
before the first court, and, in some instances, requiring the décision of the same 
questions exactly." ! ! 

And agairi, in speaking of the limitation of this rule, the court, in the 
same case, said: 

"The limitation of the rule must be much stronger, and must be applicable 
under many more varying eircumstances, when persons not parties to the first 
proceeding are proseeuting their own separate interests in other courts." 

Applying thèse principles first td the question of the actual posses- 
sion of the res, and then as to the identity of the suit pending in the 
state court, we reach thèse conclusions: 

(a) The possession by Clay before he filed his pétition in the Fayette 
circuit court was a possession taken and held by virtue of the deed 
of assignment to him. The fact that under the Kentucky act he was 
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required to give a bond in a county court, and to pass his accounts 
in that court, or might apply to that court for direction, did not make 
him an offlcer of that court, or give that court any exclusive posses- 
sion or dominion over the trust estate. While an administrator and 
a receiver are offlcers of the court appointing them, and their posses- 
sion is the possession of the court, an assignée under the Kentucky 
statute is not in possession for any court, but holds under the deed 
appointing him. This has been so often settled in référence to simiiar 
assignments, under like statutes, as to be no longer open to debate. 
Shelby v. Bacon, 10 How. 55; Purifier Co. v. McGroarty, 136 U. S. 
237, 10 Sup. Ct. 1017; Morris v. Landauer, 6 U. S. App>510, 4 C. 0. 
A. 162, and 54 Fed. 23; Lehman v. Rosengarten, 23 Fed. 642; Bail v. 
Tompkins, 41 Fed. 486. 

(b) The same Kentucky statute gave like authority to an assignée 
to apply by pétition to the circuit court for direction in the conduct of 
his trust and for settlement of his accounts. The pétition flled by 
Clay did not change the character of his possession. He remained in 
possession of the res after he filed that pétition as assignée under the 
deed, and not under any appointaient by or authority from the circuit 
court. That court not only did not take possession of any part of the 
assets, but refused to permit him to pay into court money belonging 
to the trust. The object of that pétition was to administer his trust 
under the advice and direction of that court. He submitted to it the 
construction of the deed and the rights of the différent classes of 
shareholders for adjudication, and brought bef ore the court as défend- 
ants one of each class to stand for and represent the class in settling 
rights under the deed inter sese. The pendency of that suit has not 
placed the property of the association in grimeo legis. Clay is just 
as completely in possession of the assets as he was the day before 
his suit was filed. He is in possession as assignée, and not as a mère 
hand of the court. The purpose of that suit is to wind up the trust 
under the deed, and is in actual furtherance of the scheme of liquida- 
tion sought to be carried out by and under an illégal and invalid gên- 
erai assignaient. No issue as to the validity of the deed is presented 
by that pétition. Its entire legality is assumed, and the court asked 
to aid the assignée by its advice and direction. So far as any issues 
are presented for judgment, they are confined to such as arise under 
the deed and between those who may claim under it. The purpose of 
the présent suit is to recover the assets of the association from Clay as 
one who has illegally possessed himself of them through thé dereliction 
of the corporate offlcers who had the management of the corporate 
affairs. This suit attacks Clay's title. If his title is good, that is 
the end of the suit. That is the only issue, and its settlement in favor 
of the assignée closes this litigation. This court could not, with 
proper respect for itself and for the state court, retain it for the pur- 
pose of interpreting the deed or adjudging the rights of creditors or 
shareholders thereunder. That subject is within the exclusive juris- 
diction of the state court. 

But it is said that the purpose of this suit could be just as well 
accomplished by a suit in the Fayette circuit court, or by interven- 
tion in the pending suit. Doubtless this is true. This court would 
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be glad to hâve the wholè matter disposed of by that court But the 
complainahts, as citizens of states othef > than Kentucky, hâve the con- 
stitutiohal right to bring this cause in a court of the United States. 
They hâve done so. If the court may grant the relief sought without 
interferèhce with the proper jurisdiction of the Kentucky court, it must 
do so. '■"• It is also urged that, although neither the issues nor the par- 
ties are the saine, and although that court may hâve no actual pos- 
session of the res, still the effect of this suit is to make ineffectuai the 
jurisdiction of the state court. If this court should finally décide that 
the deed of assignment to Olay was invalid, the resuit would be that 
Clay would hâve no duties to perform as assignée, and no trust to 
hâve construed. But that does not show that this court, in the ex- 
ercise of its proper jurisdiction over the issues under this suit, has in- 
terfered with the jurisdiction of the state court. The relief sought 
under the two suits is wholly différent. The relief grant ed hère may 
make thé relief sought there unnecessary. In Buck v. Oolbath, su- 
pra, Justice Miller calls attention to the neeessity of looking closely 
to the nature of the relief sought when two cases pending in différ- 
ent courts are supposed to présent a question of conflict of jurisdic- 
tion. He says: 

"In examining lnto the exclusive character of the jurisdiction of such cases, 
we must hâve regard to the nature of the remédies, the character of the relief 
sought, and the identity of the parties; ;iq .. the différent suits. For example, a 
party having notes secured by a mortgage on real estate, may, tinless restrained 
by statute, sue in a court of chancéry tô foreclose his mortgage, and in a 
court of law to recover a judgroent on his notes, and in another court of law 
in an action of éjectaient to get possession of the land. Herè, in ail the suits, 
the only question at: issue may be the existence of the debt mentioned in the 
notes and mortgage; but, as the relief sought is différent, and the mode of pro- 
ceeding is différent, the jurisdiction of neither court is affected by the proceéd- 
ing in the other. And thi,s ! is true, nôtwitbstanding the common object of ail 
the suits may be the collection; Of the debt. The true effect of the rule in 
thèse cases Is that the court of chancery cannot render a judgment for the 
debt, nor judgment of éjectaient, but can only proceed in its own mode to fore- 
close the equity of rédemption by sale or otherwise. The flrst court of law 
cannot foreclose or glve a judgment of éjectaient, but can render a judgment 
for the payment of the debt; and thè third court can give the relief by éject- 
aient, but neither of the others. And the judgment of each court in the matter 
properly bef ore it is binding and conclusive on ail the other courts. This is the 
illustration of the rule where the parties are the same in ail three of the courts." 

Bank v. Lanahan, 60 Md. 477, presented a case of supposed con- 
flict, very much such as that hère claimed, and is a well-reasoned 
opinion. I think there is no conflict, and that this court will only ex- 
ercise its own proper jurisdiction in taking cognizance of this case, 
and in appointihg a receiver pendente lite. It is évident that the best 
interests of ail shareholders demahd a speedy termination of this liti- 
gation. I hâve very plainly intimated my views as to the invalidity 
of the deed of assignment. I trust that an agreement can be reached 
as to a proper receiver. I will gladly appoint any one satisfactory 
to both sides. . If no agreement can be reached, I will leave the sélec- 
tion of a receiver to Judge Barr, whose large acquaintance in the 
locality will enable him to sélect» some one compétent and willing to 
act 
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MERCANTILE TRUST CO. et al. v. SOUTHERN STATES LAND & TIMBER 

CO., Limited, et al. 

McDONNELL et al. v. MERCANTILE TRUST CO. et aL 

(Circuit Court of Appeals, Fif th Circuit March 15, 1898.) 

No. 627. 

L Insolvent Corporation— Lien op Judgment Creditors. 

When a corporation becomes insolvent, and a court of equity has, on the 
filing of a bill by the proper parties, seized the property and appointed a 
receiver, a créditer who obtains a judgment at law after such bill is flled 
and receiver appointed, does not thereby acquire a légal or équitable lien 
on the property not covered by a mortgage. 

2. Mortgage— Lien on Logs at Mills. 

Where, by the terms of a mortgage exeeuted by a corporation, it had the 
right to enjoy the mortgaged premises, to eut and remove logs for the mills, 
to manufacture lumber from them, and to pledge or sell that lumber, when 
the corporation becomes insolvent, and a bill is filetï and receivers appointed, 
the loss eut from the land and removed to the mills, and the lumber manu- 
factured from such logs, are not subject to the mortgage lien. 

3. Insolvent Corporation — Distribution of Assets. 

A\ .ure proeeeds of mortgaged property of an insolvent corporation hâve been 
subjected to the satisfaction of the mortgage creditors, such creditors are entl- 
tled to a decree for any balance that may be found due them, and as to such 
balance they are on a par with other gênerai creditors, and are entitled to 
their pro rata share of the funds on which there is no lien. 

Appeals from the Circuit Court of the United States for the Southern 
District of Alabama. 

D. P. Bestor, J. W. Gray, W. A. Blount, A. C. Blotmt, Jr., Leopold 
Wallach, and Alex. C. King, for appellants. 

John C. Avery, Gregory L. Smith, and Harry T. Smith, for appelleea 
James McDonnell and others and for cross appellants James Pollock 
and others. 

Before PABDEE and McCORMICK, Circuit Judges, and SWAYNE, 
District Judge. 

McCORMICK, Circuit Judge. The Southern States Land & Timber 
Company, Limited, is an English corporation. In May, 1S89, it was 
the owner of a large lumber milling property situated in the states 
of Alabaraa and Florida. On May 17, 1889, it conveyed this property, 
described in the deed, to trustées named in the deed, to secure an issue 
of 1,350 coupon bonds, of £100 each. The deed of trust and the bonds 
made elaborate provision for tlie conduct of the compaDy's business, 
the payment of interest, and the payments to the sinking fund. Of 
the issue of bonds under this deed of trust, George H. Moore, the origi- 
nal complainant in this suit, became the owner of 243. The mortgagor 
company made default in the payment of interest and in the payments 
to the sinking fund; and on April 6, 1895, George H. Moore, the origi- 
nal complainant, in behalf of himself and ail other first-mortgage bond- 
holders (who may corne in and pay their pro rata share of the expenses 
of this suit) of the Southern States Land & Timber Company, Limited, 
exhibited his bill against that company and the trustées named in the 
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mortgages (there was a second mortgage) to one of the judges of the 
circuit court for the Southern district of Alabama. Besides the eus 
tomary and appropriate allégations in a bill for the foreclosure of a 
mortgage, the original bill in this case allèges that the mortgagor Com- 
pany is largely indebted to other persons than the holders of the bonds 
under the mortgage sought to be foreclosed; that the aggregate of 
thèse debts to other persons exceeds f 100,000; that some of thèse 
creditors réside abroad ; that a large part of the property of the Com- 
pany, consisting of sawn timber and lumber, is pledged to secure a part 
of this indebtedness ; that there are due the company various sums on 
open account in various parts of the United States ; that the company 
also has cargoes afloat destined to various parts of the world; that, 
being a f oreign corporation, its property is subject to garnishee process 
and attachment in various parts of the United States; that a large part 
of the vaine of the properties of the company lies in the unity and in- 
tegrity thereof, and to dismember the same would be to destroy that 
value to a great extent ; that the company is now insolvent, and unable 
to meet its maturing obligations, and that there is a great danger, un- 
less the assets of the company are marshaled, and the respective priori 
ties of the debts and liens ascertained, that a multiplicity of suits will 
resuit, threatening discordant décisions f rom différent courts, especially 
between the courts of the United States and the kingdom of Great 
Britain and other foreign countries, concerning the relationship of thê 
various secured creditors growing out of pledges of property and other 
equities in the property respecti^Ply pledged to them, thereby threaten- 
ing a maze of litigation and counter litigation that would entail great 
loss to the trust estate; that, to prevent this multiplicity of suits, a 
gênerai bill for taking the accounts, ascertaining and flxing respective 
priorities, marshaling the assets, and preserving the trust estate is 
necessary. After prayer for process, the prayer is that the court shall 
decree that the mortgage dated the 17th day of May, 1889, is a flrst lien 
on ail of the property therein described, and ascertain the amount of 
the bonds and unpaid interest due thereon and entitled to the beneflt of 
that mortgage, and ascertain the amount due for principal and interest 
on the mortgage debt, and in def ault of the payment of that sum by a 
short day, to be named, to decree the foreclosure of the mortgage and 
order the sale of the mortgaged property according to the usual prac- 
tice in equity; that a single decree administering the entire property 
as a single trust estate, and adjudging the rights of the several security 
holders and lien holders and other parties to such suit, be rendered in 
the cause, and that the trust estate be administered in accordance with 
such decree in this suit; that the assets of the company be marshaled, 
and the debts of the same be ascertained, with their rank and dignity, 
and that the rank and dignity of the several mortgages and other liens 
covering any portion of the property of the company be ascertained 
and fixed by the decree, together with an ascertainment of the property 
covered by it; that a proper decree for the sale of the other property 
of the company, which may be held not to be covered by the lien of the 
mortgage of May 17, 1889, not hereinbefore praved to be sold, shall be 
ho framed that a purchaser may hâve the opportunity of buying tha 
same as an entirety, and that an accounting be had to détermine what, 
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if any, property is subject to spécifie liens, the amount of such liens, 
and the priority of the several claimants thereto, and that pending the 
entry of such final decree a receiver or receivers be forthwith appoint- 
ed of ail and singular the property of the company, with power and au- 
thority, under the direction of the court, to operate the same, with the 
usual power and duty of receivers and managers of such property ; and 
that until an application for the appointment of such receivers can be 
heard, and until the appointment of the same, the court will issue an 
injunction or restraining order prohibiting the défendant mortgagor 
company, or any of its officers, agents, or other persons, in possession 
of its property or any part thereof, from selling, transferring, convey- 
ing, or otherwise disposing of or incumbering, any of the corporate 
property, or delivering the possession thereof to any one, except to the 
receiver or receivers to be appointed by the court in this cause. 

At the same time (April 6, 1895) the Southern States Land & Timber 
Company, Limited, défendant in the bill, appeared and answered that 
the allégations of the bill are substantially true, and that the défendant 
submits the complainants' application to the honorable court for such 
action in the premises as to it may seem meet and just and in accord- 
ance with the usual practice in equity. Thereupon, on the same day, 
the court passed its decree granting the prayer of the bill asking for the 
appointment of receivers and the issuance of an injunction, and on 
April 8, 1895, the receivers took possession of ail the property of the 
debtor company, and continued the opération and business thereof 
under decrees of the court. They made sales, in due course of trade, 
of the lumber and other goods on hand held for sale, and from time to 
time made considérable needed improvements and repairs on the plant 
used in the opération of the business. 

On the 26th of June, 1895, James McDonnell and 13 others, cred- 
itors of the Southern States Land & Timber Company, Limited, 
presented severally their pétitions to intervene in this suit. The 
13, referring to the pétition of James McDonnell, joined therein. 
Subeequently other like creditors, by separate applications, joined 
in the pétition of intervention of James McDonnell. After show- 
ing the nature of their claims, and the times within which each 
arose, they show that on the 5th of June, 1895, and on différent 
subséquent dates, they had obtained judgments in the state courts 
against the Southern States Land & Timber Company, Limited, on 
the part of the indebtedness due to each which had then matured, 
and had caused exécutions to be issued on the judgments, and 
placed in the hands of the sheriff of the county in which the prop- 
erty of the debtor company was situated. They prayed to be made 
parties to this suit, and that at the hearing of this cause the hon- 
orable court will be pleased to take cognizance of their claims, and 
of the claims of such other persons, similarly situated, as may here- 
after join therein, and decree the amount due them, and cause the 
property and assets (not subject to the lien of the mortgage sought 
to be enforced by the original bill of complaint), or the proceeds 
thereof, to be applied to the payment of the indebtedness due to 
them, and to such other persons holding proper liens or claims 
against the same, in the proportion to which each may be entitled, 
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and th,kf thîfe Honorable court wïll grant to petitioners and those 
joining therëiia such other and further relief as they may be en- 
titled to ih thé premises. Certain amendinents to the pétitions for 
intervention attd certain or ders in référence thereto were made 
which it is not nécëssary to notice. 

On the 6th of February, 1896, the interveners moved the court 
for the appointaient of a spécial master, and for an order of réf- 
érence to ! him tb hear évidence upôn and ascertain and report to 
the court what property the debtor company owned at the time 
of the appointment of the recèivers which was not covered by 
either of the mortgages described in the original bill of complaint; 
whàt property was covered by either one of the mortgages and not 
by the other; what disposition the recèivers had made of any 
of the properties, and what paft still remained on hand; what part 
of the unmortgaged property had been used in the betterment of 
the mortgaged property, and Whàt part of the unmortgaged prop- 
erty had been used in the payment of labor and other expenses 
or purchase money in the production or procurement of other as- 
sets on hand, or proceeds of which or that into which they hâve 
been contèrted, and are now in the hands of the recèivers; what 
portions, if any, of the unmortgaged property hâve the petitioners 
or any of thém (indicating which) any lien upon or légal or équi- 
table right to be paid therefrom, ànd whether or not they, or any 
of them, havé àny légal or équitable right to a lien upon the prop- 
erty covered by 'the mortgages, to 'the extent, if any, to which any 
of the unmortgaged properties hâve been used by the rpceivers 
in the betterment of the mortgaged property; what amount is 
due to each of the petitioners ; and to what extent, if any, thèse 
several indébtednesses.coxistitute liens upon any of the property 
of thé company, or any pdrtiôn thereof , and as to the priority of 
such biens with regard tb the* miortgages described in the bill of 
complaint. This motion wâs g^âhtêd, and John E. Mitchell, Êsq., 
was appointéd spécial master, and tfie référence was made to him Feb- 
ruary 7VÎ896. ','. : '' : V" '' ':;' i :' , ,!> ; . ' : '.',;,■' 

On May 20, 1896, the cburi pMs/ed thé following decree : ' 

iVThis cause coming; on to be heârd- upon the* bill of complaint and : exhiblts 
tjiereto, and the decree pro confesse jieretofore rendered intnis eause. against 
the défendants, "and the' same beîng duïy conàidered and uhderstood by the court, 
the court is of' the opinion that the complamànts are entitled to relief/ It is 
therefore orderéd, adjudged, and 'deereefd that it be and it 'is hereby referted to 
Eichard Jcmefc, clerk of the court,, as Spécial master (the partie» to the litigation, 
by their solieitors ^n, opeh cwurt, . consejiting to such appointment, and the court 
cojîsidermg such consent sufflcient spécial reasqn therefor), to ascertain and re- 
port, withinsixt3> flàys frorri the date' hèreof: (i) The nùmber and : amount of 
tM '©utstàndîhg àrià'' unpaid debentures lssued 4>y the said- Southern States Land 
and-Timber Gordpahy, and secured by,;the -said €eed > o( : trust, dateâi an, to wit, 
the lîth day of May, A. D. 1889, ,an$. the amount of interest due thereon. (2) 
The naines ,of thé, . holders or owneç's, bf said- debentures, and the nùinber and 
a.mount of such d'ëbenturës'heid by'èftch. 1 ' The'said master shall cau^e to' be pub^ 
ïished' ih th'e^johdori Times, à neiiVSpàpér 'pilblished in Ldndon, England, and 
also in: a newspaper ;published ta the city of New York, state of New York, 'a 
notice calling upon ail holders or;owners of said debentures toi présent their 
said debentures to.said Richard Jones, or ' ; to John A. Shiel'ds, United States eom- 
missionër; residkig in thte'said' city 'ôi. New York, within the time named in said 
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notice (which time shall be not less than thirty days from the date of the flrst 
publication In said London Times), and tliey shall also présent a statement show- 
Ing the name of the owner or holder of said debentures. The holders or owners 
of said debentures. may présent their said debentures to said John A. Shields, 
together with a statement of the name of the owner or holder of said debentures, 
and procure from the said Shields, as United States commissioner, a certiflcate 
under his hand and officiai seal, stating the name of the holder, the number or 
numbers of the debenture or debentures, and the amount thereof, which certifl- 
cate such holder or owner may présent, în lieu of said debentures, to the said 
Richard Jones, as master, within the time stated in said notice, or within flve 
days thereafter, and which certiflcate shall be presumptive évidence of the facts 
stated therein. Said notice provided above to be given by publication shall be 
by insertion twice a week for two successive weeks in said newspapers." 

On the lOth of June, 1896, the report of the spécial master, John 
E. Mitchell, was filed, and to it the interveners filed numerous ex- 
ceptions, the nature of which is suflîciently shown in the ruling 
of the court thereon announced July 27, 1896, to the effect: (1) 
The court will recognize the priorlty of those judgment creditors 
who hâve obtained judgments prior to the decree pro confesso ren- 
dered in this cause, and who would hâve obtained by the levy of 
an exécution such priority if no obstacles had stood in the way 
of the levy of such process by the action of the court and its ap- 
pointment of receivers to take possession of the property of the 
défendant. And the court holds that the interveners whose judg- 
ments were recovered before the decree, though after the appoint- 
ment of receivers, shall hâve a lien upon ail the property and ef- 
fects of the défendant not covered by the mortgage, and in the 
hands of the receivers, and recognizes the right in the interveners 
paramount to the other creditors to be paid out of such property 
and effects. The lien is not one that can be enforced or perfected 
by an exécution because of the rule that a judgment recovered aft- 
er the appointment of a receiver does not become a lien upon the 
property in the hands of the receiver, but it is such a lien as will 
be recognized in equity. The pétitions herein were flled before any 
order calling creditors in to establish their claims, and before any 
decree pro confesso against the défendant was rendered, and its 
insolvency. adjudicated, and the judgments set up were obtained 
prior thereto. (2) The court holds that the logs eut from the 
land covered by the mortgage, and removed to the mills, and the 
lumber manufactured from such logs, are not covered by the mort- 
gage lien. The exceptions to that part of the master's report find- 
ing that petitioners hâve no lien and are entitled to no priority 
of payment are sustained; also the exceptions to that part of the 
report flnding that petitioners hâve no lien or right to priority of 
payment out of the property and effects of défendant not covered 
by the mortgage are sustained. The exceptions to that part of the 
report finding that the logs and lumber are covered by the mort- 
gage lien are sustained, and the exceptions to that part of the re- 
port flnding that railway equipments are covered by the mortgage 
are sustained. The exceptions to that part of the report flnding 
that the mills at Millview, Fia., are covered by the mortgage, are 
overruled. In accordance with which announcement the court the 
saine day (July 27, 1896) passed the following decree: 



716 86 FEDERAL REPORTER. 

"This cause comlng on to be heard on the interveners' exceptions to the report 
of the spécial inaster, .John B. Mltchell, and the same being argued by the solic- 
itors for the parties, and being considered by the court, it is now ordered, ad- 
judged, and deereed that the exceptions, to that part of said report which flnds 
that said interveners hâve no lien and are entitled to no priority of payment 
out of any of the property of the défendant are sustained; also the exceptions 
to that part of the report which finds that none of the interveners hâve a lien 
or a right to priority of payment out of the property and effects of the défend- 
ant not covered by mortgage are sustained; also the exceptions to that part of 
the report which finds that the logs and lumber are covered by the mortgage lien 
are sustained; and also the exceptions to that part of the report which finds 
that railway equipments are covered by the mortgage are sustained. It is fur- 
ther ordered, adjudged, and deereed that the exceptions to that part of the report 
which finds that the mills, machinery, etc., at Millview, Florida, are covered by 
the mortgage, are overruîed; and it is further ordered, adjudged, and deereed 
that ail other exceptions to said report not herein specifically passed on shall 
remain open to be disposed of at a future day of the court." 

On the 18th of June, 1896, a decree had been passed amending 
the decree of référence to Kichard Jones, spécial master, so as to 
authorize and instruct him to report the names of ail the creditors 
of the défendant the Southern States Land & Timber Company, 
Limited, and the amount due to each (other than the names and 
amount due to the debenture holders secured by the deed of trust 
dated on the 17th of May, 1889) ; also what liens any of said cred- 
itors may hâve upon any of the property of the company, and a 
description of the property upon which the liens may be claimed; 
also what property is covered by the deed of trust of date May 
17, 1889. The report of the spécial master, Eichard Jones, was 
filed September 19, 1896. In it this passage appears: 

"The creditors other than the holders of the debentures secured by the deed of 
trust of May 17, 1889, who claim a lien upon any of the property of said South- 
ern States Land and Timber Company, are the judgment creditors named in 
class A of this report, and I hâve heretofore stated the Personal property upon 
which they hâve a lien; and the manner in which suen lien arose was that they 
were diligent, and secured judgments against said défendant before the decree 
pro confesso was entered in this cause in favor of the complainants, and said 
judgment creditors were deereed by this honorable court on July 27, 1896, 'to 
hâve a lien upon ail the assets of the défendant not covered by the mortgage, 
and recognizes the right in them paramount to the other creditors to be paid 
out of such assets and effects.' " 

The report is elaborate, covering ail the ground embraced in the 
référence. The interveners filed very numerous exceptions to it, of 
which those relating to the creditors Charles Seales and John J. 
Fitzgerald were sustained. The complainants also filed 21 excep- 
tions to the report, of which those numbered 14, 15, 17, 18, 19, 20, 
and 21, not necessary to be set out hère, were sustained. Ail oth- 
er exceptions to the report were overruîed, and that report in ail 
other respects conôrmed, by a decree passed the 4th of February, 
1897. The exceptions of the complainants that were overruîed are 
as follows: 

"(1) Because said master reports that the judgment creditors who hâve ob- 
tained judgments against the Southern States Land and Timber Company prlor 
to the decree pro confesso rendered on Novèmber 4, 1895, hâve liens upon ail 
the assets of the said company not covered by the mortgage of May IT, 1889, 
and hâve priority over the other creditors, and are entitled to be paid first out 
of such assets and effects. The Mil in this cause is a gênerai creditors' bill, and 
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the said judgment creditors, having obtained their judgments subséquent to the 
filing of the bill in this cause, thereby acquired no lien superior to the other cred- 
itors of said Southern States Land and Timber Company. 

"(2) Because the bill flled in this cause is a bill for the administration of the 
assets of an insolvent corporation, and a distribution thereof among ail the cred- 
itors of such corporation, and the said judgment creditors, having obtained their 
judgments subséquent to the filing of the bill in this cause, thereby acquired 
no lien superior to the other creditors of said Southern States Land and Timber 
Company. 

"(3) Because the master reports among the property upon which said judg- 
ment creditors of said Southern States Land and Timber Company hâve a lien 
certain logs which the receivers had on hand on June 11, 1895, and valued at 
$17,567.65, because said master has failed to deduct, from said sum of $17,567.65, 
86V10 per cent, of the value of said logs, which 86o/ 10 per cent, of said logs 
were eut from the lands covered by said deed of trust of May 17, 1889, and 
were therefore covered by said deed of trust. 

"(4) Because the master has reported among the property upon which said 
judgment creditors of said Southern States Land and Timber Company hâve a 
lien certain logs of the value of $30,030.68, and which logs the receivers took 
possession of at the time of their appointment, because said master has failed to 
deduct, from said sum of $30,030.68, 86V10 per cent, of the value of said logs, 
which 86»/io per cent, of said logs were eut from the lands covered by said deed 
of trust of May 17, 1889, and is therefore covered by said deed of trust. 

"(5) Because the master has reported among the property upon which said 
judgment creditors of said Southern States Land and Timber Company hâve a 
lien certain lumber of the value of $47,924.88, and which lumber the receivers 
took possession of at the time of their appointment, because said. master had 
failed to deduct, from said sum of $47,924.88, 86»/io per cent, of said lumber, 
which 86V10 per cent, of said lumber was manufactured from logs eut from 
lands covered by said deed of trust of May 17, 1889, and is therefore covered 
by said deed of trust, and is not subject to said lien of said judgment creditors. 

"(6) Because the master reports among the property upon which said judgment 
creditors of said Southern States Land and Timber Company hâve a lien cer- 
tain lumber of the value of $30,010.75, and which lumber the said receivers had 
on hand on the llth day of June, 1895, because said master has failed to deduct, 
from said sum of $30,010.75, 86V10 per cent, of the value of said lumber, which 
86t>/io per cent, of said lumber was manufactured from logs eut from lands 
covered by said deed of trust of May 17, 1889, and is therefore covered by said 
deed of trust, and is not subject to said lien of said judgment creditors. 

"(7) Said complalnants separately except to so much of said master's report as 
fails to include, in the property covered by said deed of trust of May 17, 1889, 
86»/io per cent, of $30,030.68, the value of certain logs which the receivers took 
possession of at the time of their appointment, and which 86V10 per cent, of 
said logs were eut from the lands covered by said deed of trust of May 17, 1889, 
and is therefore covered by said deed of trust. 

"(8) Because said master's report fails to include, in the property covered by 
said deed of trust of May 17, 1S89, 86»/io per cent, of $47,924.88, the value of 
certain lumber which the receivers took possession of at the time of their ap- 
pointment, and which 86»/io per cent, of said lumber was manufactured from 
logs eut from the lands covered by said deed of trust of May 17, 1889, and is 
therefore covered by said deed of trust. 

"(9) Because said master fails to flnd that ail the creditors of said Southern 
States Land and Timber Company, including the holders of the debentures 
secured by said deed of trust of May 17, 1889, are entitled to share pro rata in 
the distribution of the property and assets of said company not covered by the deed 
of trust of May 17, 1889. 

"(10) Because said master fails to flnd that the holders of the debentures secured 
by said deed of trust of May 17, 1889, are entitled to participate in the prop- 
erty and assets not covered by the deed of trust of May 17, 1889, in the pro- 
portion which the whole amount of the debentures and interest thereon, viz. 
£113.593-16s. bears to the whole indebtedness of said Southern States Land and 
Timber Company. 

"(11) Because said master includes in the description of property upon which 



718 ' " 86 FEDERAL REPORTER. 

said creditbrs (who hâve obtained judgments prlor to November 4, 1895) hâve 
liens the ràilroad equipménts of the Pensacola and Mobile Railroad Company, a 
corporation, which railroad and equipments were taken possession of by the 
receivers In this cause at the time of thelr appolntment. Four' hundred and 
ninety-thrèe shares of the capital stock of said corporation are pledged to seeure 
the payment of the debentures mentioned and described in the deed of trust of 
May 17, 1889. 

"(12) Because the said roaster has included in the property which he reports 
as covered by liens in favor of the intervening judgment creditors the following 
Personal property, to wit: 

1 locomotive, 'Baldwin' . . . £5,000 

1 " 'Shay' 750 

1 " 'Montour' 1,500 

1 " 'Mooney' 3,500 

1 caboose 250 

26 flat cars... ■. 3,250 

4 " " 200 

1 hand car 15 

1 push car. ... i 6 

—Although there is no testimony that the said property, or any part thereof, 
was in Escàmbia county at the time the exécutions in favor of said creditors 
were placed in the hands of the sherifE of Bscambia county, Florida, or at any 
time thereafter. 

"(13) Because the testimony of P. K. Yonge (the only testimony on the sub- 
ject) shows that the said property was not at said time and times in said county." 

"(16) Because thé said master has included, in the statement mâde by him of 
the Personal property reported by him to be covered by the lien of the judgment 
creditors, merchandisë, stocks in stores, etc., of the value of $21,888.14, although 
there was no testimony before the master of the amount or value of said prop- 
erty of the défendant the Southern States Land and Timber Company, Limited, 
at the date of the placing of the exécutions issued upon the judgments in favor 
of the interveners in the hands of the sheriff of Escàmbia county, Florida, or at 
any time thereafter." 

April 10, 1897, the circuit court passed its decree of foreclosure 
and sale in customary form, providing, in default of the debtor 
company's making full payment of specified amounts, the whole of 
the property should be sold in the manner prescribed by the de- 
cree. This decree reserves ail questions of priority among the sev- 
èral parties to the suit, and the methqd or rule of distribution of 
the funds arising froin the sales, and ail the questions left open 
in the decrees on the reports of the spécial masters, John E. Mitch- 
ell and Eichard Jones, for a future decree herein. The purpose 
bf this decree is declaréd to be to direct a sale of the property in 
the hands of the receivers, and to procure their discharge from 
the management of the same, and not to préjudice the rights of 
any of the parties hereto. From this decree of April 10, 1897, and 
the decree of February 4, 1897, and the decree of July 27, 1896, 
the complainants were allowed an appeal. 

From the decree of the court rendered May 30, 1896, denying the 
pétition of James McDonnell and others leave to file demurrers 
to parts of the original bill of complaint, and from the decree ren- 
dered July 27, 1896, whereby the court overruled the exceptions 
of interveners to that part of the report pf the spécial master, John 
E. Mitchell, which flnds that the mil! machinery at Millview, Fia., 
is covered by the mortgage described in the original bill of com- 
plaint, and from the decree rendered on February 4, 1897, which 
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sustains additional exceptions flled by the complainants on thé 
7th of December, 1896, to the report of Spécial Master Jones, num- 
bered, respectively, 14, 15, 17, 18, 19, 20, and 21, and from the 
decree rendered on the lOth of April, 1897, whereby the court or- 
dered the property in the hands of the receivers to be sold with- 
out providing any means by which the interveners might obtain 
a crédit upon the purchase money of such personal property as 
they might bid in at such sale by crediting upon" their respective 
judgments such amounts as they might be entitled to receive from 
the property so purchased, the interveners, as cross appellants, 
were allowed an appeal. 

Numerous errors are assigned by the appellants and by the cross 
appellants. From the very nature of the case, thèse exceptions are 
fragmentary in their character, and more or less related to and 
dépendent on each other. Taken altogether the exceptions of the 
appellants and of the cross appellants on the whole record, a sub- 
stantial summary of which, so far as it affects the real issue in the 
case, we hâve just made, embrace and présent three questions: (1) 
Did the interveners, by putting their claims in judgment after the 
flling of the original bill and the seizure of the property by the 
receivers, acquire an équitable lien or préférence against the prop- 
erty of the mortgagor company not covered by the mortgage? (2) 
Did the mortgage bondholders hâve a lien on the logs, and sawn 
lumber made therefrom, that came into the hands of the receivers 
at the time they took possession or subsequently? (3) How should 
the assets not subject to the mortgage or to judgment liens be 
distributed? 

We believe that a clear answer to the foregoing questions will 
enable the circuit court to proceed with the administration of this 
estate without falling into any substantial error. It is urged that 
the original bill, brought by a mortgage bondholder who had not 
put his claim in judgment, and who sued only on his own behalf 
and on behalf of such other bondholders as should choose to corne 
in and bear part of the expense of the litigation against the mort- 
gagor company and the trustées in the mortgage, did not présent 
such a case as gave the circuit court jurisdiction in equity over 
the property of the mortgagor company not covered by the mort- 
gage; that the property of the mortgagor company could not be 
treated as a trust estate subject to administration in equity until 
the insolvency of the company was declared by decree ; that un- 
til, either on the prayer of the complainant or on the court's own 
motion, the court passed a decree calling in ail creditors, such 
«reditors could proceed at law in any court of compétent jurisdic- 
tion to put their claims in judgment against the debtor company, 
and thereby secure such lien upon the property of the debtor com- 
pany as is given to judgments by law. It is, however, conceded 
that as ail the property of the debtor corporation was in the eus-. 
tody of the court at the time the judgments at law were rendered, 
no légal lien could attach to any of the property. But it seems to 
be insisted that the judgment creditors were prevented from at- 
taining this right by the wrongful act of the circuit court in seiz- 
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ing the unmortgaged property at the complainants' suit, and that, 
therefore, thèse creditors hâve an équitable right in the property 
thus seized, équivalent to the légal lien they would otherwise hâve 
acquired. If in seizing the unmortgaged property the circuit court 
went beyond its jurisdiction, the flrst impression would be that 
its action in that respect might be disregarded. But expérience 
and more mature reason have.taught that this cannot be done 
without causing 'greater injury than is likely to be caused by this 
act of the court. It is clear, as the interveners and the circuit 
court alike concède, that the judgments of the interveners carry 
no légal lien against any of the property of the debtor company. 
It seems to be equally clear and equally conceded that when a 
court of equity, at the suit of a proper party, has by a decree de- 
clared that the corporation is insolvent, and ordered notice to ail 
creditors to présent their claims, then it has jurisdiction to ad- 
minister the corporate estate as a trust fund. But this concession 
seems to rest the jurisdiction of the unmortgaged property on the 
action of the court subséquent to the seizure, and not on the facts 
existing at the time of the seizure, and to give, not to the anté- 
cédent fact of insolvency, but to its indefinitèly deferred déclara- 
tion by the court, the force that converts the corporate property 
into a trust estate fit for équitable administration. On the con- 
trary, the sound doctrine is that "when a corporation becomes in- 
solvent, it is so far civilly dead that its property may be admin- 
istered as a trust fund for the benefit of its stockholders and cred- 
itors. A court of equity, at the instance of the proper parties, will 
then make those funds trust funds, which in other circumstances 
is as much the absolute right of the corporation as any man's 
property is his." This cannot better be done or be better evi- 
denced than by seizing the property; and, when a court does take 
into its possession the assets of an insolvent corporation, it will 
administer thèse assets on the theory that they in equity belong, 
first, to the creditors; and, if there is more than sufficient to sat- 
isfy the creditors, then to the stockholders rather than to the cor- 
poration itself. There are degrees of insolvency, and it does not 
necessarily reach that extremity which excludes stockholders be- 
fore this jurisdiction in equity supervenes. The chief object and 
duty of a court of equity in taking possession of an insolvent es- 
tate is to préserve it and secure its distribution among the cred- 
itors, according to their rights therein at the time of taking it 
into possession, or (where thèse are not simultaneous) at the in- 
stitution of proceedings to that end. The bill in this case clearly 
shows the insolvency of the corporation to hâve existed at the time 
the suit was brought. The filing of the bill and the seizure of 
the property were substantially simultaneous. The corporation at 
the same time solemnly admitted that the averments of the bill 
.on this subject, as on ail others, are substantially true. We do not 
understand the interveners as now questioning the fact that the 
insolvency did exist as chargea in the bill. And we think, in such 
a case as this, no less than in the case of an insolvent banking 
corporation thus brought into liquidation to be wound up by ju- 
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dicial process at the suit of a creditor, whether he sues in his own 
right or on behalf of himself and other creditors, the rule of dis- 
tribution is the same. It is founded upon the principle of equality, 
in which equity delights; and unless a claimant had, previously to 
the flling of the bill, obtained a lien at law upon some portion of 
the property to be distributed, or could establish a superior equity 
existing at the time of the flling of the bill, he should not be al- 
lowed a préférence. The question at issue is not the right of 
the creditor to sue and obtain judgment against the corporation 
not yet dissolved, but the question relates wholly to the rights of 
creditors in the estate which the court of equity has seized and is 
proceeding to administer. And the same reasons, or reasons equal- 
ly strong as those which hâve settled the question that a judgment 
subsequently acquired in another court, or in the same court in 
another suit, does not create a légal lien on any of the property 
being administered, exclude the holder from acquiring thereby an 
équitable lien or right of préférence in the assets. There are al- 
ways, to a greater or less extent, certain claims against such an 
estate, having sometimes a légal lien, and often only an équitable 
right of such a high character that the court of administration 
will not defer their payment until the full administration of the 
estate, but will require their prompt payment, even if it becomes 
necessary to expose a portion of the property to sale for that pur- 
pose before a final hearing is reached. Of such claims are public 
taxes, and unpaid charges for labor and material, and the neces- 
sary supplies furnished for the préservation or opération of the 
estate within a reasonable time next before its seizure by the court 
of equity. The court will, in whatever way may appear best, pro- 
tect itself, and parties having a bona flde interest, against collu- 
sion and fraud, whenever it may appear in the conduct of the par- 
ties to the suit. No such vice is even suggested to affect the in- 
stitution and progress'of this suit. We believe it has been the 
uniform practice in this circuit for more than 20 years, in conduct- 
ing administrations of this kind, to recognize the liens as they 
existed at the institution of the suit. It would, in our opinion, 
impede and embarrass the proceedings of such an administration, 
discrédit the court, and do despite to the rule of equality in which 
equity delights, to suffer such a claim for préférence as is made 
by the interveners hère to prevail. We therefore hold that the 
interveners did not, by putting their claims in judgment, acquire 
any better right than they had at the institution of this suit. We 
believe that this holding is in accordance with ail the more récent 
and better considered of the adjudged cases bearing on the ques- 
tions involved. Hollins v. Iron Co., 150 U. S. 371, 14 Sup. Ct. 127; 
Richmond v. Irons, 121 U. S. 27, 7 Sup. Ct. 788, and the cases there- 
in cited. 

In regard to the second question, we concur with the learned 
judge of the circuit court that, "by the terms of the mortgage, the 
défendant had a right 'to enjoy the mortgaged premises, and to 
receive the profits thereof, and to let, deal with, and manage the 
same in the ordinary course of business,' which was to eut and re- 
66 F.— 46 
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move the logs for the mills, to manufacture lumber from them, and 
to pledge or sell that lumber, The purcbaser of such lumber ac- 
quirçd a good title to it. The tjtle to the logs from wblch the lum- 
ber wa^ : ma.de must then hâve been in the corporation to enable 
it to so use and deal with them, and, in the exercise of its right 
or claim of right to do this, an injunction to prevent waste could 
not hâve been maintained against it." 

Touching the third question, it is to be observed that, under the 
ninety-second and the eighth of the equity rules, the eomplainants 
in this case will be entitled to a decree for any balance that may 
be found to be due them, "over and above the proceeds of sales" 
of the property on which their mortgage has been foreclosed, and 
to hâve exécution issue thereon in the f orm used in the circuit court 
in suits at common law in actions of assumpsit. Therefore, as to 
any unsatisfled balance that may remajn due the eomplainants, 
after the appropriation to their demand of the proceeds of the 
property upon which they hâve foreclosed their mortgage, they 
are on a par with other gênerai creditors who are or may become 
parties to this proceeding. Such fund, then, as shall be ascer- 
tained to exist free from the lien of the eomplainants' mortgage or 
other lien that may be found to bave existed at the institution of 
the suit, must be divided pro rata among ail the creditors who es- 
tablish their claims, including the eomplainants, to the extent of 
the balance of their debt, if any, remaining unsatisfled after the 
appropriation thereto of the proceeds of the mortgaged property. 

The decrees of July 27, 1896, and February 4, 1897, are hereby 
reversed, so far as they conflict with the views expressed in this 
opinion; ail the other decrees appealed from are afflrmed ; and the 
cause is remanded to thé circuit court, with instructions to so 
amend and modify the decrees of July 27, 1896, and February 4, 
1897, as to make them conform to the views herein expressed, and 
to otherwise proceed in the case'as equity may require; the costs 
of this court, including cost of transcript, to be equally divided be 1 
tween the appellants and the cross appellants. 
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CONSTRUCTIOiï OF a'WiI,!— DeFÈÀsIBÏ.,E ESTATE— DBATH WJ-TTHOUT ISSUE. 

Testatôr, by a provision of hfs ■will, gave a fee absolute in certain prop- 
erty to his grandchildren, though ■ Cohtaining no words <Jf înheritance. : In 
the next provision be stated "that the property willed by me to the : said 
grandchildren shpuld be held in common, and, if either of them should de- 
part thîs lîfe' Withoùt ièaVing livin'g issue, then and in that case the survivor 
or heirs of his body shall inherit ail the property and êstate devised to both 
: : af thenu" '■ Held, that under the rule in Indiana thé latter words referred to' a* 
. u death during the life of the testatôr^ and, both devisees surviving him, each 
"" took ah absolute estate in fee simple. 75 Fed. 775, reyersed. 
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Àppeal from tlie Circuit Court of the United States for the District 
of Indiana. 

John E. Wilson and Ferdinand Winter, for appellants. 
Charles L. Jewett, for appellees. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

WOODS, Circuit Judge. This suit was brought by the appellants, 
the First National Bank of Covington, Ky., the First National Bank 
of Troy, Ohio, the Trenton Banking Company of Trenton, N. J., the 
Hazelton National Bank of Hazelton, Pa., the Union National Mt 
Joy Bank of Mt. Joy, Pa., judgment creditors of Charles W. De Pauw, 
against the said Charles W. and others concerned, to détermine his 
interest in real estate levied upon, whieh had been devised to him by 
the last will of Elijah Newland, duly approved and admitted to pro- 
bate on December 28, 1894, in Floyd county, Ind. The following 
clauses of the will only are pertinent to the présent question : 

"(4) I give and bequeath to my dearly beloved wife, Margaret Ann Newland, 
my town résidence in the eity of New Albany on lots as folio ws [description], 
with ail household and kitchen furniture; also my family carriage and horses; 
also thirty thousand dollars In bonds, stocks, notes, and mortgages, to be selected 
by lier. 

"(5) I give and bequeatb to my two grandsons, Newland T. De Pauw and 
Charles W. De Pauw, ail my remaining estate, real, personal, and mixed, con- 
sisting of indebtedness due me in bonds, mortgages, and notes of hand, and ail 
my lands situate in Floyd, Washington, Lawrence, and White counties, and any 
lands which may be possessed by me, and ail my chattels upon the farms in 
Floyd, Washington, and Lawrence counties. 

"(6) I hâve heretofore given to Newland T. De Pauw real estate to the value 
of $10,000, and I hâve given to Charles W. De Pauw cash to the amount of 
$6,000. I désire that of the property devised C. W. De Pauw should hâve $4,000, 
and that the property willed by me to the said grandchildren should be held in 
common, and, if either of them should départ this life without leaving living 
issue, then and in that case the survivor or the heirs of his body shall inherit 
ail the property and estate to both of them. 

"(7) It is my désire that, should my dear wife désire it, that in place of the 
town résidence bequeathed to her that she should take $10,000 in stocks or mort- 
gages, etc., and that the town résidence should, in that case, go to my grand- 
children, Newland T. De Pauw and Charles W. De Pauw. 

"(8) I hereby appoint my dear wife, Margaret Ann Newland, Newland T. 
De Pauw, and Charles W. De Pauw executors of this, my last will and testa- 
ment, and I désire that no security be required of them or their bonds as execu- 
tors." 

This will was framed and written by the testator on May 30, 1887. 
His wife died August 20, 1893, and his death occurred on December 
16, 1894. Some years after the making of the will he was put under 
guardianship as insane. James G. Harrison was appointed adminis- 
trator with the will annexed on January 22, 1895, by the Floyd circuit 
court. Newland T. De Pauw was born September 5, 1856, was mar- 
ried October 15, 1879, ând has two children, born, respectively, on 
August 22, 1880, and Apiil 1, 1886. Charles W. De Pauw was born 
June 15, 1859, married February 22, 1888, and has never had a child. 
The f air value of the testa tor's property, consisting of bank stock, 
notes secured by mortgage, live stock and chattels on farms, and other 
personal property, and various farms in Indiana, was about $100,000; 
the personalty and realty being nearly of equal value. 
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The controlling question in the case is whether the words of the 
sixth clause of the will, "if either of them shall départ this life 
without leaving living issue," refer only to a death of either of the 
devisees before the démise of the testator, or to a death occurring at 
any time whether before or after that of the testator. There is, of 
course, no question of the cardinal rule "that the intention of the testa- 
tor expressed in his will shall prevail, provided it be consistent with 
the rules of law." The contention of the appel lants is that "the state 
of Indiana has an established policy and a settled rule of interpréta- 
tion which détermine the meaning of this will." That rule is alleged 
to be "that where an estate is devised in terms denoting an intention 
that the primary devisee shall take the property in fee or absolutely 
on the death of the testator, coupled with a devise over in case of his 
death without issue living, the words refer to a death without issue 
during the lifetime of the testator, and that the primary devisee sur- 
viving the testator takes the estate in fee or absolutely." This doc- 
trine, it is insisted, is established by the décisions of the suprême 
court of the state in the following cases: Harris v. Carpenter, 109 
Ind. 540, 10 N. E. 422; O'Boyle v. Thomas, 116 Ind. 243, 19 N. E. 
112; Hoover v. Hoover, 116 Ind. 498, 19 N. E. 468; Heilman v. Heil- 
manj 129 Ind. 59, 28 N. E. 310; Wright v. Charley, 129 Ind. 257, 28 
N. E. 706; Borgner v. Brown, 133 Ind. 391, 33 N. E. 92; Fowler v. 
Duhme, 143 Ind. 248, 42 N. E. 623; Tindall v. Miller, 143 Ind. 337, 
41 N. E. 535; Moores v. Hare, 144 Ind. 573, 43 N. E. 870; Antioch 
Collège v. Branson, 145 Ind. 312, 44 N. E. 314. A review of thèse 
cases is not necessary. In Fowler v. Duhme, supra, where the ques- 
tion is elaborately discussed, the court, after stating the rule "that a 
devise in fee may not be eut down by subséquent provisions of the will 
unless the intention to do so is manifest from words as clear, certain, 
and effective as those which created the fee," proceeds to say: 

"Another rule, and that which is of the greatest signifleance in the construction 
of the will before us, is, as said in Wright v. Charley, supra, 'that where real 
estate is devised in terms denoting an intention that the primary devisee shall 
take a fee on the death of the testator, coupled with a devise over in case of 
his death without issue, the words refer to a death without issue during the 
lifetime of the testator, and that the primary devisee surviving the testator 
takes an absolute estate in fee simple.' This rule may be said to be almost, 
if not entirely, free from conflict upon the décisions, and there is no doubt of 
its adoption in this state and that It is supported by the vast weight of authority." 

The rule is reafflrmed in Moore v. Gary (Ind. Sup.) 48 N. E. 630. 
The distinction asserted between the will of Fowler, passed upon in 
the case quoted, and that of Newland in this case, on the ground that 
in the latter no words of inheritance are used, is not substantiaî. 
The meaning of the flfth clause of this will is the same as if 
after the names of the devisees there had been inserted the words 
"and their heirs forever," or "in fee simple"; and the presumption is 
not admissible that Newland did not understand the effect of the 
words employed in that clause to be to give to the devisees the entire 
interest in the property — the fee simple of the real estate. Indeed, 
it is only those who hâve a measure of technical learning who would 
be likely to apprehend a necessity for the use of the word "heirs" in 
the expression of a grant or a devise in order to create an estate in 
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fee, and not merely an estate for life; and, without flrst denying to 
the fifth clause of tins will its plain and presumably well-understood 
meaning, it is impossible to say that no violence is done to the words 
there employed by construing them, in connection with the sixth 
clause, as creating a base fee in the flrst takers. The expressed de- 
sire that the property given to the grandchildren "be held in com- 
mon," whatever its force, could, of course, take effect only after the 
death of the testator, but plainly is equally applicable and binding, if 
binding at ail, during the joint lives of the devisees, whether the es- 
tâtes devised are of one character or the other; and it is therefore of 
no necessary significance that that expression is immediately followed 
by the provision that upon the death of either devisee without living 
issue the survivor "shall inherit ail the property and estate (devised) 
to both of them." It is not perceived why that provision, found as 
it is at the end of the sixth clause, has a différent force f rom what it 
would hâve if placed at the end of the fifth clause, and no sufficient 
reason has been advanced for taking it out of the rule so often and 
clearly declared by the suprême court of the state, in the light of 
which, in the absence of clear expression or necessary implication to 
the contrary, the testator must be presumed to hâve intended that his 
will should be read. 

Référence has been made to Abbott v. Essex Co., 18 How. 202; 
Britton v. Thornton, 112 U. S. 526, 5 Sup. Ct. 291; O'Mahoney v. Bur- 
dett, L. E. 7 H. L. 388. But, even if inconsistent, those cases con- 
tain nothing which could justify us in disregarding the settled rule of 
the state where the property is, and where the testator lived and died. 
In Abbott v. Essex Co. it seems to hâve been assumed without question 
that the death referred to of one of the devisees "without any lawful 
heirs of their own," which was held to mean a definite failure of issue, 
might occur after the death of the testator. The question considered 
was whether the will gave "estâtes in fee tail gênerai, with cross re- 
mainders in fee simple," or "a fee simple conditional, with executory 
devises over." In Britton v. Thornton the expression of the will was 
"dying in her minority," which, of course, might be after the death of 
the testator. The decree below is reversed, with directions to proceed 
in accordance with this opinion. 
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NORFOLK BANK FOR SAVINGS & TRUSTS v. GODWIN et aL 

(Circuit Court of Appeals, Fourth Circuit. March 16, 1898.) 

Nos. 254 and 255. 

Domicile of Corporation— Principal Office. 

Where the place of the chief office of a corporation is not designated by 
Its charter, vote of its stockholders, or resolution of its directors, it is where 
Its stockholders and directors usually meet, where It elects Its offleers, and 
conducts Its flnanclal opérations. 
Samb— Change oï Location. 

The gênerai offleers of a rallroad corapany cannot, by changlng the location 
of their offices for the more conveuient dispatch of business, remove the 
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principal office of the company from the place at which it has been estab- 
lished by its.stockholders and dlrèctcrs. 

8. Meohanics', Liens— Time of Furnishing Materials— Erecting Engines. 
Where a'contract for furnishing engines provides for placing them in posi- 
tion and for a 30-days test, the limitation within which a lien therefor may 
be perfected does not begin to rira until they are placed in position, adjusted, 
and put in opération. 

4. Same— Engines Necessary to Opération op Railroad. 

Engines for the purpose of generating electricity for propelling cars are 
"engines necessary to the opération" of an electric railroad, within the mean- 
ing of Code Va. 1887, § 2485, givlng a prior lien to employés and persons fur- 
nishing certain supplies to transportation companies. 

5. Same— Matertals and Labor Claims. 

Materials and labor furnished in the érection of car barns, train sheds, 
power and boiler houses, dépôts, and workshops, and rebuilding an hôtel be- 
lcnging to a railroad company, are not supplies necessary to the opération 
of sueh road, within the méaning of Code Va. 188T, § 2485, giving a prior 
lien for necessary supplies to transportation companies. 

6. Same— Pereectino Lien — Limitations. 

Where materials and labor are furnished to a railroad as they are from 
time to time ordered, and not in fulfillment of a single contract, the limita- 
tion within which a lien therefor may be perfected begins to run against each 
item at the time it is furnished. 

7. Same — Contractor or Laborer— Preférred Lien. 

One who lays the track, constructs the overhead line, and strings the 
feeder wire for an electric railroad at an agreed priée per foot or mile is a 
contractor, and not a laborer, within the meaning of Code Va. 1887, § 2485, 
giving a prior lien to certain employés and laborers. 

Appeals from the Circuit Court of the United States for the Eastern 
District of Virginia. 

Jas. E. Heath, Jas. E. Heath, Jr., and George Mclntosh, for appellant 
Frick Co. 

Richard B. Tunstall and F. M. Whitehurst, for appellant Norfolk 
Bank for Savings & Trusts. 

Richard B. Tunstall, for appellees Norfolk & O. V. R. Co. and oth- 
ers. 

John B. Jenkins and Robert M. Hughes, for appellees Godwin and 
others. 

Bef ore SIMONTON, Circuit Judge, and JACKSON and PAUL, Dis- 
trict Judges. 

PAUL, District Judge. Thèse causes are hère on appeals by the 
Frick Company, the receivers of the Pottsville Iron & Steel Company, 
White & Dodson, and Frank R. May, appellants in No. 254, against 
Norfolk & Océan View Railroad Company and others, appellees, and 
by the Norfolk Bank for Savings & Trusts, trustée, appellant in No. 
255, against T. W. G-odwin & Co. and G. S. W. Brubaker, appellees, 
from a decree of the circuit court for the Eastern district of Virginia 
rendered in the cause of the Walker Manufacturing Company against 
the Norfolk & Océan View Railroad Company and others. As they are 
hère on appeals from the same dëcree, they will be considered together. 

The suit in the circuit court was brought by the Walker Manufac- 
turing Company to enforce a lien claimed by it upon the franchises, 
gross eàrnings, and ail the real and personal property of the Nor- 



FKICK CO» V. NORFOLK & Ol V. E. CO. 727 

folk & Océan View Railroad Company. A receiver was appointed 
in said suit to take charge of the property of the said railroad company, 
and the cause was referred to a master to take an account of the debts 
and liabilities of the said railroad company, the liens on its property, 
and their priorities. The appellant in No. 254 and the appellees in 
No. 255 severally flled their pétitions of intervention in said cause, 
praying to be made parties therein, and claiming that they were sup- 
ply lien creditorg of said railroad company : un der the provisions of 
Code Va. 1887, §§ 2485, 2486. 
Section 2485, Code Va. 1887, is as f ollows : 

"Sec. 2485. Ail conductors, brakesmen, engine-drivers, flremen, captains, stew- 
ards, pilots, clerks, dépôt or office agents, store-keepers, mechanics, or laborers, 
and ail persons furnishing railroad Iron, engines, cars, fuel, and ail other sup- 
plies necessary to the opération of any railway, canal or other transportatlon 
company * * * shall hâve a prior lien on the franchises, gross earnings, 
and ail the real and Personal property of said company, which is used in oper- 
ating the same, to the extent of the moneys due them by said company for such 
wages or supplies. * * *" 

The mode of perfecting such lien is prescribed by section 2486, 
Code Va, 1887, as amended by the act of assembly of February 15, 
1892, which is as follows: 

"Sec. 2486. No person shall be entitled to the lien given by the preceding sec- 
tion unless he shall, within ninety days after such supplies are furnished or 
services rendered, file in the clerk's office of the court of the county or corpora- 
tion in which is located the chief office in this state of the company against 
which the claim is * * * a mémorandum of the amount and considération 
of his claim verified by afïldavit, which mémorandum the said clerk shall forth- 
with record in the deed-book and index the same in the name of the said claimant, 
and also in the name o£ the company against which the claim is. Any such 
claim may be e-nforced in a court of equity." Laws 1891-92, p. 302. 

; The grounds of exception to the master's report, and the assignment 
of erroi? in each of the cases brought up by the appellants, présent 
questions sufficiently différent from those raised by the others to re- 
quire a separate examination and discussion of the merits of each claim 
upon which appeal was taken from the decree of the circuit court. 
There is, however, one gênerai ground of exception to the flndings 
of the master which the circuit court overruled, applicable alike to 
nearly ail of thèse claims. The statute (section 2486, Code Va. 1887, 
as amehded) provides that "no person shall be entitled to the lien 
given by the preceding section unless he shall, within ninety days 
after such supplies are furnished or service rendered, file in the clerk's 
office of the court of the county or corporation in which is located 
the chief office in this state of the company against which; the said 
claim is * * * a mémorandum of the amount and considération 
of his said claim verified by affidavit. * * *" The claims of the 
appellants in No. 254 were filed in the clerk's office of the corporation 
court of the city of Norfolk. The claims of the appellees in No. 255 
were filed in both the clerk's office of the corporation court of the 
city of Norfolk and in the clerk's office of the county court of Norfolk 
county. The master repbrted that the claims of the appellants in No. 
254 were not filed in the proper office; that the chief office of the 
Norfolk & Océan View Kailroad Company was not in the city of 
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Norfolk, but at Océan View, in the county of Norfolk; and that the 
claims, in order to become liens under the statu te, should hâve been 
filed in the clerk's office of the county court of Norfolk county. 

The original charter of the Norfolk & Océan View Railroad Com- 
pany, which incorporated the said company as the Norfolk & Océan 
View Eailroad & Hôtel Company, fixed no place at which the Com- 
pany should hâve its chief office m this state. Nor did the amended 
charter, which changea the name of the company to the Norfolk & 
Océan View Eailroad Company, designate the place of its chief office. 
It was, therefore, left for the stockholders or board of directors to 
locate the chief office of the company. The company was originally 
incorporated February 27, 1879, and the évidence shows that from 
that time until it went into the hands of a receiver, on the 21st day 
of February, 1896, the meetings of its stockholders and directors were 
held in the city of Norfolk. It is conceded that its chief office was 
in the city of Norfolk until September, 1895. But the record shows 
that the stockholders continued to hold their meetings in the city 
of Norfolk until February 19, 1896. In pursuance of an act of the 
gênerai assembly of Virginia (Acts 1891-92, p. 428), railroad com- 
panies are required to report annually to the auditor of public ac- 
counts, among other things, the county or corporation in which the 
principal office of such company is located. In June, 1895, the de- 
fendant company reported its chief office at Norfolk. This is the 
place at which, as the évidence shows, it had been since 1879. It 
had up a sign at 16 Bank street, in the city of Norfolk, and the 
directory of Norfolk showed the chief office of the company to be lo- 
cated in that city. In September, 1895, some of the officiais of the 
railroad company moved their business offices to Océan View, and 
in June, 1896, the receiver reported the chief office of the company 
as being at Océan View. Such removal was done without the di- 
rection or approval of the stockholders or directors. No notice was 
given to the public or to thèse lien creditors by the directors, or by 
any one else authorized to make or approve the change, that the chief 
office of the company had been removed from Norfolk city to Océan 
View. 

The location of the principal office of a corporation is an important 
matter in Virginia, affecting, as it does, the jurisdiction of her courts, 
service of process, and other légal proceedings. Code Va. 1887, §§ 
3214, 3227. To change the place of its principal office without due 
notice to the public and by compétent authority may work serious 
détriment to persons having important business relations with the 
corporation. How grave thèse conséquences may be this case abun- 
dantly shows, where liens of creditors amounting to thousands of dol- 
lars are sought to be defeated because they are, it is claimed, not re- 
corded in the clerk's office of the county or corporation where the 
railroad company had its chief office. To say that the gênerai of- 
ficers of a railroad company, who find it convenient for the dispatch 
of business to change their location to some other point on the line, 
can thereby change the location of the principal office of the com- 
pany from the place at which it has been established by the stock- 
holders and directors, would be to invest the ministerial officers of a 
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corporation with an authority they do not possess. If such power 
as this can be conceded to the gênerai officers of a corporation, then 
the chief office of a corporation, instead of having the permanent loca- 
tion and flxed character contemplated by the law, might be the sub- 
ject of such fréquent changes as to lead to great inconvenience, ir- 
regularity, confusion, and injustice. The charter of the railroad Com- 
pany failing to designate the place of the chief office, and no place 
being designated by vote of the stockholders or resolution of the 
directors, the place of the chief office can be implied and established 
from the acts of the stockholders and directors. The place of the 
principal office of a corporation is where its stockholders and directors 
usually meet, where it elects its officers and conducts its financial 
opérations. The record in this case shows that the railroad company 
held the meetings of its stockholders and directors in the city of 
Norfolk from its organization to the time it was placed in the hands 
of a receiver. No meeting of the stockholders or directors was ever 
held at Océan View. On the 17th of December, 1895, more than 
three months after, it is alleged, the principal office was removed to 
Océan View, the stockholders held a meeting in Norfolk at which di- 
rectors of the company were elected to hold office until June 1, 1896. 
The directors were, at that meeting, authorized to increase the capital 
stock of the company from f 50,000 to $200,000, and to increase the 
bonded debt from $300,000 to an amount not exceeding $500,000. 
Various adjourned meetings of the stockholders were held between 
this date and the appointment of a receiver, ail of which were held 
at Norfolk. At one of thèse meetings, held Febrnary 11, 1896, an 
amendment to the charter of the company by an act of the législa- 
ture of Virginia, changing the name of the company to the Norfolk 
& Océan View Éailroad Company, was accepted, and the officers of 
the company were directed to give proper notice thereof to ail per- 
sons doing business with the company. The secretary was authorized 
to issue $50,000 of new stock, and to call in $50,000 of the old stock, 
to procure a new book, seal, etc., for the company, and to canqel the 
old stock taken in. Thèse facts establish unquestionably the place 
of the principal office of the company to hâve been at Norfolk after 
the several administrative offices had been removed to Océan View. 

The case of Coal Co. v. Haslett (Ga.) 10 S. E. 435, was an action 
for damages brought by the défendant in error in the city court of 
Atlanta, the city being in Fulton county, Ga. The act incorporating 
the coal company did not designate any place where its principal 
office should be. The défendant below flled a plea in abatement to 
the effect that the Dade Coal Company was located in the county of 
Dade, the plea stating: 

"AH of the defendant's coal-mining opérations are located in Dade county, and 
ail of its books relating to the shipment of the product of its coal mines are 
kept in Dade county, at its offices at the said Dade coal mines, at a place known 
as 'Coal City'; its superintendent and agents having charge of its coal-mining 
opérations are also at its said mines at said Coal City, and ail of its mining 
opérations are carried on in said county of Dade; its office in Atlanta is for 
the purpose of electing Its officers and for the purpose of conducting its ûnancisJ 
opérations." 
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The court isustained the demurrer to this plea, holding that: 

"Upon the fd'ee'of the plea itself, the prôpe'r court in Fulton county had juris- 
diction of thecase, inasmuch as the plea showed affirmatively that it had an 
office in Atlanta fpr the purpose of eleqting its officers and for the purpose of 
conducting its financial opérations. The act of the législature incorporating this 
company âpprôvèà February 21, 1873, doës not by any of its provisions locate 
this company in any particular county of this state. It can carry on its min- 
ing opérations in any county by the ternis of the act. The company, therefore, 
had a right to establish its principal place of business in any county in this 
state; and the company having , chosen to locate its office In Atlanta, 'for the 
purpose of elêcting its officers and for the purpose of conducting its flnancial 
opérations,' we think that gave the proper court in Fulton county jurisdiction 
in this case, and thère was no error in sustàiuing the demurrer to this plea." 

In Jossey v. Railway Co., 28 S. E. 2?3, the suprême court of Georgia. 

says: 

"The business of a railroad corporation, because of its nature, must of neces- 
sity be conducted in places other than that flxed by its charter as the place of 
location of its principal office. Whlle the latter place must be the point at 
which the corporation as a corporate ëntity résides, it is indispensable to its 
business that it shall be enabled elsewhere to establish offices of a purely ad- 
ministrative character; and a distinction must be taken between the principal 
office of a corporation and thèse administrative offices which may from time to 
time be created'by the corporation for the more convenient transaction of the 
business for the conduct of which it was created. It must hâve a place at 
which it may be sued, at which its corporate functions may be performed; but 
this does noj négative the right to establish other places for the transaction of 
the industrial business of the corporation." 

Thèse décisions are in consonance with the provisions of the 
Virginia statutes, fixing the place where suits may be brought 
against, and proçess served upon, a corporation, and the statute re- 
quiring railroad companies to report to the auditor of public ac- 
counts the place of its principal office. We are pf opinion that r 
under the évidence in this cause, the circuit court erred in finding 
that the principal office of the Norfolk & Océan View Railroad Com- 
pany was at Océan View, in Norfolk county, and not in the city of 
Norfolk. The claims which were filed in the corporation court of 
the city of Norfolk were properly fiied. .'.■.■' 

We will consider the errors assigned by the several appellants 
to the action of the circuit court in. disallowing their respective 
claims as constituting liens on i the franchises, gross earnings, and 
real and personal property of the défendant railroad company supe 
rior to the lien of the mortgage bondholders : . 

First. The claim of the Prick Company : Prior to the month of 
April, 1895, the Norfolk & Oceani Yiew Railroad & Hôtel Company, 
now the Norfolk & Océan View, Railroad Company, operated, by 
steam, a narrow-gauge railroad from Norfolk to Océan View, a 
distance of about nine miles. Its stpckholders and directors deter- 
mined to change the track of said railroad from a narrow-gauge 
road operated by steam to a broad-gauge road operated by elec- 
tricity. In pursuance of this purpose, it is alleged, the railroad 
company contracted with the Philàdelphia Construction Company 
to construct a portion of its electric road and to f urnish it two 
engines. The construction company applied to the Prick Company 
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to f urnish thèse engines. The Frick Company, on the 22d day of 
March, 1895, made a proposai to the Philadelphia Construction Com- 
pany to sell two of its tandem compound engines, and on the lst 
day of April, 1895, the Philadelphia Construction Company accepted 
the proposai. The provisions of this contract, material to this 
discussion, were as follows: 

"Engines to be delivered by us (Frick Oo.) f. o. b. cars at Norfolk, Va., freight 
to power house to be paid by Frick Company. Trucking and expense of placing 
on foundation to be borne by Frick Company. We (Frick Co.) will furnish 
the services of one compétent mechanic to superintend and assist in the érec- 
tion of above machinery, board and traveling expenses of our (Frick Co.) me- 
chanic to and from Waynesboro, Pa., to be paid by Frick Company. Ail extra 
expense eaused Frick Company by failure on the part of purchaser to make 
préparations to receive this machinery, delays eaused by not promptly furnish- 
ing foundations, suitable assistance and common labor, * * * the pur- 
chaser is to pay such extra expense occasioned Frick Company, and the payment 
for machinery as agreed below not to be deferred by reason of said failure on 
the part of purchaser, but the same to be paid promptly as in case of no delay. 
We agrée to ship from our works first engine in 45 days after exécution of this 
contract, and second engine in 55 days. Price to be, f. o. b. cars at power 
house, Norfolk, Va., as above specifled, $11,164.00, net cash. Payments to be 
made on receipt of machinery, $5,582.00 by note at 60 days, with interest, and 
balance after 30 days' trial by note for $5,582.00, at 60 days, with interest. 
Notes indorsed to satisfaction of Frick Company." "If notes are given for bal- 
ance, same to be indorsed or secured and made payable in bank, bearing interest 
from date of delivery of machinery-" 

The Frick Company's proposai contained this provision : 
"Ali contracts are subject to acceptahee and approval by the Frick Company's 
executive board." 

So far as the record shows, there was no further correspondence 
between the Frick Company and the construction company. Eein- 
hardt, the président of the Frick Company, testiâes that it was some 
time after the order was taken by their agent, Holt, before the same 
was finally accepted. He says: "We did not accept it at ail until 
we had the assurance of the Norfolk and Océan View Eailroad Com- 
pany, and to indorse the notes, and thèse engines were furnished ac- 
cording to the contract." Further, in answer to this question by 
counsel for the défendant railroad company: "Q. I would ask you 
how the Norfolk and Océan View Eailroad Company ratifled the 
contract with the Philadelphia Construction Company," — he said: 
"They ratifled it with that letter and a verbal promise. They 
agreed to indorse the notes there, and then after we got that letter 
we accepted the order." The letter ref erred to is as follows : 
"Executive Offices of the Norfolk & Océan View Eailroad and Hôtel Company, 
633-685 Drexel Building. 

"Philadelphia, Pa., April 16, 1895. 

"The Frick Co., Waynesboro, Pa.— Dear Sirs: In regard to the récent inquiry 
of your président in regard to indorsements of the notes which are to be given 
in payment for the tandem compound engines you are building for the Norfolk 
& Océan View, I beg leave to say that, if you désire, thèse notes will be indorsed 
by the railroad company to whorn you are furnishing the engines. Hoping this 
is satisfactory, that there will be no delay in the delivery, ï a m, 

"Yours, very truly, Norfolk & Océan View R. K. Co., 

"Charles H. Barritt, Président." 

After the receipt of this letter, the Frick Company proceeded with 
the, exécution of its contract, delivered the engines to the Norfolk 
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& Océan View Eailroad Company, and placed the same on fonda- 
tion. The railroad company indorsed one note for the construction 
company for $5,582, which was delivered to the Frick Company. 
This note went to protest. The other note for $5,582, stipulated for 
in the proposai, was not given. 

The construction company has flled no claim against the railroad 
company for the engines, and there is nothing in the record to show 
that it has been paid for them. From the energy with which the 
trustée of the railroad company resists the allowance of this claim 
as a lien, but takes no exception to its allowance as a gênerai debt, 
we must conclude that the railroad company did not pay the con- 
struction company for thèse engines. 

Much light is thrown upon the intimate relations between the 
railroad company and the construction company by the record. It 
shows that the construction company and the executive board of 
the railroad company occupied the same room in the Drexel build- 
ing in Philadelphia as the office of both. It further shows that the 
Pottsville Iron & Steel Company of Pottsville, Pa., sold to this same 
construction company in May, 1895, certain trusses and pur-lins for 
the car barn of the Norfolk & Océan View Eailroad Company. This 
purchase was made by the construction company through one A. 
Langstaff Johnston, whom the construction company terms "our 
engineer." About the same time the railroad company itself made 
two contracta for the purchase of materials of various kinds of the 
Pottsville Iron & Steel Company through the agency of the same 
person, Johnston, whom the président of the railroad company 
styles "our Mr. A. Langstaff Johnston." It is apparent from this 
examination of the record that the Norfolk & Océan View Eailroad 
Company was the real purchaser of thèse materials, and that in 
thèse transactions the construction company was making the 
purchases through its agent, Johnston, for the railroad company. 
Thèse transactions, it will be observed, were nearly contempora- 
neous with the purchase of the Frick engines, and it is apparent 
that the purchase of the Frick engines was made in the same way; 
that the railrpad company, the beneflciary in the contra et, was 
the substantial purchaser; that crédit was given by the Frick 
Company to the railroad company; aud that the Frick Company 
looked to the railroad company for payment. The railroad com- 
pany clearly regarded the contract in the same way when its prési- 
dent wrote the letter of April 16, 1895, wherein he said: "The 
notes, if you désire it, will be indorsed by the railroad company to 
whom you are furnishing the engines." 

The master was correct in allowing the whole of the Frick Com- 
pany's claim as a debt against the railroad company, and there 
was no exception taken to his so allowing it. It remains to be 
considered whether he was right in classing the Frick Company 
among the gênerai creditors, or whether the claim should hâve 
been reported as a lien for supplies furnished for the opération 
of the railroad, and as such having priority over the mortgage 
bonds. Hé assigns as a reason for refusing to report this claim 
as a lien that it was not flled within 90 days after the supplies were 
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furnished. The claim was flled in the clerk's office of the corpora- 
tion court of Norfolk city on the 15th day of January, 1896. The 
contract provided that trucking and placing the engines on founda- 
tion should be at the expense of the Frick Company, and that it 
should furnish one compétent mechanic to superintend and assist 
in the érection of the machinery; the board and traveling expenses 
of the mechanic from and to Waynesboro, Pa., to be paid by the 
Frick Company. AU extra expenses caused the Frick Company 
by the failure of the purchaser to receive the machinery, by delay 
to promptly furnish foundation, suitable assistance, common labor, 
etc., was to be paid by the purchaser. It also provided for a 30- 
days trial of the engines by the Norfolk & Océan View Kailroad 
Company. The engines arrived at Norfolk in the month of July, 
1895. In the month of September following the Frick Company 
sent its mechanic to Norfolk to finish up and start the machinery, 
but, the railroad company not being ready for this work, the 
mechanic returned to Waynesboro, Pa., and came again the last 
of October, 1895, and the work necessary to start the engines was 
completed on the 5th day of November, 1895. Counsel for the 
appellee, the trustée, insist that the 90 days within which the appel- 
lant the Frick Company could file its claim should begin to run in 
July, 1895, when the engines arrived at Norfolk. Counsel for the 
Frick Company contend that the 90-days limitation did not begin to 
run until the 5th day of November, 1895 ; that the engines were not 
fully erected, the connections adjusted, and the machinery put in 
opération until that date; and that this is the date at which, in the 
language of the statute, they were furnished. Besides, they con- 
tend that, as the railroad company had 30 days in which to test the 
engines after they were put up, the Frick Company may reasonably 
contend that the 90-days limitation did not commence to run untiî 
the expiration of the 30 days allowed for testing after the engines 
were put up. 

We think the engines were not furnished to the railroad com- 
pany, at least, until they were placed in position, adjusted, and put 
in opération. This was on the 5th day of November, 1895, within 
the statutory limitation, and it is not necessary to discuss the effect 
of the provision in the contract for a testing period of 30 days. 
The claim was duly filed. 

The remaining objection raised before the master to the allow- 
ance of this claim as a lien prior to the mortgage bonds is that it 
is not for supplies necessary to the opération of the railroad. The 
statute gives a prior lien to ail persons furnishing "railroad iron, 
engines, and ail other supplies necessary to the opération of any 
railroad, canal, or other transportation company." This is without 
question a railway company, and the fact that the motive power 
used is electricity, instead of steam, as was the case before the road 
was changed from a narrow-gauge to a broad-gauge track, does not 
of itself bar this claim from the benefit of the statutory provision 
for giving a prior lien to the claims of persons furnishing supplies 
necessary to the opération of the road. The contention that the 
engines for which a lien is given by the statute are only sucb as are 
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used on a railroad where the trains are drawn by steam power is 
without merit. Thèse engines are for the purpose of generating 
electricity, which is the propelling power on the electric railway, 
as the steam engine furnishes the propelling power on the ordinary 
railroad. The statute does not limit the lien given to the vendor 
to locomotive engines used in propelling cars by steam. The lan- 
guage of the statute is: "Engines * * * necessary to the opér- 
ation of any railway, canal, or other transportation company." It 
embraces engines that may be used by steam railroads, steamboats, 
canalboats, electric railways, or by any other kind of transportation 
companies. Thèse engines are not, as further contendeâ, a part 
of the permanent construction of the railway, and therefore not 
embraced within the supply lien law. Though they are stationary, 
yet they are indispensable to create the force that propels the cars, 
and they are clearly "engines * * * necessary to the opération 
of the road." 

Second. The receivers of the Pottsville Iron & Steel Company, 
petitioners, appeal from the décision of the circuit court, and assign 
as error the failure of that court to allow its claim a prior lien for 
supplies to the Norfolk & Océan View Railroad Company necessary 
to its opération. This claim is for trusses and purlins for car 
barn, for anchor bolts for train sheds, for erecting trusses and pur- 
lins for power and boiler houses, for çrecting crâne, and for f urnish- 
ing and erecting trusses for workshop, and for steel columns for car 
dépôt and workshop. Thèse are supplies and labor furnished for 
the construction of permanent buildings which are properly part of 
the railway plant. Thèse buildings are not in themselves supplies 
necessary to the opération of the railway. They are buildings 
erected for the protection and préservation of the cars, engines, and 
other machinery, just as roundhousés and car sheds are used by 
steam railroads for the protection and préservation of their loco- 
motives and coaches. Their character as property is distinct from 
that of necessary supplies as deflned by section 2485, Code Va. 1887. 
And there is no error in the holding of the circuit court as to this 
claim. . k 

Third. The appellant Frank K. May assigns as error the refusai 
of the circuit court to sustain an exception filed by him to the report 
of the master. The exception overruled by the circuit court was 
taken on the ground that the appellant's claim was due for supplies, 
and should hâve been reported as cpnstituting a lien on the fran- 
chise, gross earnings, and real and, përspnal property of the rail- 
road company. The record shows that this claim is ; for rebuilding 
an hôtel belonging to the railroad company. The first item of the 
account is, "To amount contract for rebuilding hôtel, $11,500,00." 
The other items are for extra work dône in connection with the hô- 
tel as directed by the architect and superintendent, and as agreed 
by the président of the railroad company. This bptel may be a 
very désirable adjunct to the railroad as affording accommodations 
for its passengers and for persons seeking Océan View ( as a seaside 
resort, but the purposes fôr which; it is used make itsuch a dis- 
tinct pièce of property that it icaoûot be confounded with the rail- 
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road proper in such way as to bring thé costof its construction, 
repair, and furnishing under the head of labor and supplies neces- 
sary to the opération of the railroad, giving it a prior lien as such. 
The décision of the circuit court was correct. 

In case No. 255 the appellees Godwin & Co. claimed a lien for 
labor and supplies furnished to the railroad company necessary to 
its opération. Their account commenced July 1, 1895, and ended 
February 10, 1896. Godwin & Co. were manufacturers and repair- 
ers of machinery, and their account is for labor of their smiths and 
machinists for repairs made from time to time to the machinery 
of the railroad company, and for materials used in such work. The 
master in his report allowed as a lien so much of the account, 
$270.79, as accrued within 90 days before the ending of the account. 
To this flnding of the master Godwin & Co. excepted on the ground 
that they were entitled to a lien for the full amount of their claim, 
$ 1,674.24, as it was for supplies and labor furnished on a continu- 
ing contract and running account, and that the statutory limitation 
of 90 days for recordation of their claim did not begin to run until 
the lOth day of February, 1896, that being the date at which the 
last of the supplies and labor was furnished. The circuit court 
sustained the exception, and allowed the whole account as a prior 
lien for supplies and labor. From this décision of the circuit court 
the Norfolk Bank for Savings & Trusts, trustée, appealed, assign- 
ing as error that: 

"The court erred in that lt sustained the exceptions of T. W. Godwin & Co. 
to the report of Spécial Master W. L. Williams, which was flled November 14, 
1896; and in that it adjudged that the said T. W. Godwin & Co. was entitled to 
a supply lien for $1,645.24, and interest from February 10, 1896, upon the fran- 
chises, gross earnings, and ail the real and personal property of the Norfolk & 
Océan View Railroad Company, prior to the lien of the holders of the bonds 
secured by the deed of trust made by the said défendant railroad company and 
dated May 1, 1895." 

For Godwin & Co. it is contended that their account from July 
1, 1895, to February 10, 1896, was a continuous, running account, 
and that the limitation of 90 days within which the same is re- 
quired by the statute to be recorded in order to perfect the lien as 
a prior lien did not begin to run until the last charge in the ac- 
count. The case of Fidelity Insurance Trust & Safe-Deposit Co. 
v. Eoanoke Iron Co., 81 Fed. 439, decided by the circuit court for the 
Western district of Virginia, is cited as sustaining this contention. 
In that case the court, construing section 2485 of the Code of Vir- 
ginia of 1887, held that where supplies are furnished under one con- 
tract, the deliveries being from day to day, the items are so con- 
nected as to form one transaction, and the limitation of 90 days 
must commence at the date of the last delivery. In that case there 
was a single contract for the sale of a quantity of iron ore at a flxed 
price per ton, and the deliveries were from day to day, or at other . 
short intervais. 

In Central Trust Co. v. Chicago K. & T. Ry. Co., 54 Fed. 598, the 
court, construing a Missouri statute similar to the Virginia statute, 
said: 
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"If the materials were furnlshed under a single contract, and were in fulflll- 
tnent thereof, the items of the account would be continuons, and the material 
man would hâve ninety days from the date of the last item within whieh to file 
his account and perfect his lien. * * * On the other hand, if the several 
items of the account, or a portion of them, are furnlshed under separate contracts, 
then the lien should hâve been flled ninety days from the date of the last item 
under each independent contract." 

Applying this doctrine to the account of Godwin & Co., the claim 
that the limitation of 90 days must be applied to the date of the 
delivery of the last item cannot be sustained. The account as flled 
is due to the Virginia Iron Works, another firm naine under whieh 
the members of the firm of Godwin & Co. conducted business, and 
a great number of the charges are for work done, generally, by the 
hour, by the machinists, smiths, carpenters, and laborers of the Vir- 
ginia Iron Works, in repairing the trucks, car wheels, axles, bond 
rails, etc., of the railroad company. A number of the charges are 
for drayage, and a large number for bolts, castings, small lots of iron, 
steel, etèi, for repairs. The work and material were not embraced 
in a single contract; and an inspection of the account shows that, from 
the diversity of the character of the services rendered and the sup- 
plies furnished, they could not hâve been contemplated and estimated 
for in advance, so as to include them in a single contract at a flxed 
price. That they were not embraced in a single contract, but were 
furnished on separate and distinct orders, is clearly established by 
the évidence. One of the partners of the firm, A. L. Woodworth, 
testifies as follows: 

"By Mr. Jenklns (attorney for Godwin & Co.): Q. Were ail of the labor, sup- 
plies, and material furnished there necessary for the opération of the road? A. 
Yes, sir. Q. And none for new construction? A. None. Every item was for 
repairs. Cross-examination by Mr. Tunstall (attorney for the trustées): Q. 
You mean for operating supplies? A. Yes, sir; current requisites for the opér- 
ation of the road. They were current repairs. Q. Was there any gênerai con- 
tract for the whole thing? A. None. Q. You just furnished things as they 
ordered them from time to time? A. We furnished labor and material for 
repairs as they ordered them. Q. And the labor and material furnished were 
on thèse dates? A. Yes, sir." 

The évidence not only fails to show that the labor and materials 
were furnished under a single continuing contract, but completely 
réfutes that contention. In our judgment, the master was correct 
in applying the statutory limitation at a date 90 days before the 
last item of the account was furnished, and the circuit court erred 
in holding that the limitation began to run at the date of the charge 
of the last item in the account. 

The second question for our considération in case No. 255 is that 
arising on the claim of the appellee G. S. W. Brubaker. This claim- 
ant, in his mémorandum of his claim filed in the clerk's office, stated 
that the amount claimed was due him by the railroad company "for 
labor and work done and furnished for and about the érection of trol- 
ley pôles and wires, the laying of the tracks, and the grading of the 
roadbed of said company, in the county of Norfolk and in the city of 
Norfolk, Virginia, for the purpose of adapting the said railroad for 
standard-gauge service, and to the use of electricity as a motive power 
in the opération of the said road, and of furnishing electric power for 
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the opération thereof." The railroad company furnished ail the mate- 
rials, and Brubaker agreed to furnish ail his own tools and labor for 
the work he undertook to do, at the following priées: 

"(a) Lay the traek and place in complète order ready for opération for the 
Bum of thirty (30) cents per lineal. foot of track. Spécial work, double price. 
(b) Bond the track with Johnson rail bonds for the sum of one hundred and 
twenty-five ($125) per mile of track. (c) Construct the overhead line accord- 
lng to the spécifications for the sum of three hundred and ninety-five (§395) dol- 
lars per mile of trolley, (d) String the necessary feeder wire for the sum of 
sixty dollars ($60) per mile." 

The master refused to report the claim as a lien for labor, stating 
his reason therefor as follows: 

"This is the claim of a gênerai contracter for building a new electric road, 
and I do not think it cornes within the purview of the supply lien law. The 
législature of Virginia, at its last session, thought it necessary to provide a lien 
for such cases as this, and gave a mechanic's lien on railroad beds and tracks." 

To this report Brubaker excepted. The circuit court sustained the 
exception, and allowed the claim as a supply lien. From this holding 
of the circuit court the Norfolk Bank for Savings & Trusts, trustée 
for the bondholders, took this appeal. Of the assignments of error 
it will be necessary for us to consider only the following: 

"The court erred in that it sustained the exceptions of G. S. W. Brubaker to 
the report of Spécial Master W. L. Williams, which was filed November 14, 1896, 
and in that it adjudged that the said G. S. W. Brubaker was entitled to a sup- 
ply lien for $6,056.26, and interest from September 3, 1895, upon the franchises, 
gross earnlngs, and ail the real and personal property of the Norfolk & Océan 
View Railroad Company prlor to the lien of the holders of the bonds secured 
by the deed of trust made by the said défendant railroad company, and dated 
May 1, 1895." 

The Virginia statute (section 2485, Code 1887) designated the em- 
ployés to whom the statute gives a prior lien on the franchises, gross 
earnings, and real and personal property of a railroad, canal, or other 
transportation company. The list includes conductors, brakestmen, 
engine drivers, firemen, captains, stewards, pilots, dépôt or office 
agents, storekeepers, mechanit-s or laborers, and ail persons f urnishing 
railroad iron, engines, cars, fuel, and ail other supplies necessary to 
the opération of any railway, canal, or other transportation company. 
Contractors are not embraced in this list. It is therefore sought to 
bring this claim for work and labor done within the class designated 
as laborers. A question very similar to this arose under an Indiana 
statute which gave a first and prior lien on the corporate property and 
on its earnings of any corporation doing business in that state to its 
employés for ail work and labor done and performed by them for the 
corporation from the date of their employment. One Vane made a 
contract with a telegraph company to put up six additional wires be- 
tween certain designated points on and along the telegraph pôles 
owned by the company; to attach such wires to the proper flxtures 
and appendages to the pôles, — the company agreeing to pay him $45 
per mile for the wires put and strung upon the pôles, the company 
agreeing to furnish ail the wire and other necessary materials. Vane 
filed his claim under the statute, and sought to enforce the same 
against the property of the telegraph company, claiming a statutory 
86 F.^7 
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lieu tlïe^doll ks ah employé of the corporation. Thé claim was rë- 
Mstèa'fojy^thereceivers of the company on 'the ground that Vane 
did not occupy in his transactions with the telegraph company the 
relation of an employé, but that of a gênerai contractor., The cir- 
cuit court for the district of Indiana held that Vane was not an 
employé of thje telegraph company. Woods, J., delivering the opin- 
ion, said: 

"To be entîtied to the beneflt of thls Btatute, and of others of like character 
since enacted, I think it clear that the employé must hâve been a servant, 
bound in some degree at least to the duties of a servant, and not, like the peti- 
tioner, a mère contractor, bound to produce or cause to be produced a certain 
resuit of labor, to be sure, but free to dispose of his own time and Personal efforts, 
according to hjs pleasure, without responsibility to the other party." Bankers' 
& Merchants' Tel. (Do. of Indiana v. Bankers' & Merchants' Tel. Co. of New 
York, 27 Fed. 536. 

On appeal, the suprême court sustained the circuit court. It said: 
"It seems clear to us that Vane was a contractor with the company, 
and not an employé, within the meaning of the statute," — and quoted 
the language of the circuit judge above quoted as expressive of its own 
views. Vane v. Newcombe, 132 Û, S. 220, 10 Sup. Ct. 60. 

In Eailroad Co. v. Wilson, 138 U. S. 501, 11 Sup. Ct. 405, the court 
said: ...,'' 

"The terms 'offleers' and 'employés' both alike refer to those in regular and 
continued service. Within the ordinary ; acceptation of the terms, one who is 
engaged to render service in a particular transaction is neither an ofHcer nor 
an employé. They imply continuity of service and exclude those employed for 
a single transaction." 

It cannot be successfully contended that the' term "laborer" is 
more comprehensive than the term "employé," or that the former in- 
cludes a more extensive class'of services than the latter. The provi- 
sions of the statute as to persons to whom labor liens are given are 
clear and explicit. There is no necessity, as urged by counsel for 
the appellee, to resort to other provisions of the Code to explain them 
and togive them a more extended application. 

We are of opinion that Brubaker was a contractor with the rail- 
road company, and not a laborer, within the meaning of the stat- 
ute, ànd his claim cannot be classed as a supply lien under the pro- 
visions of section 2485 of the Code of Virginia of 1887, and the cir- 
cuit court erred in holding it as constituting such a lien. 

We afflrm the decree of the circuit court in cause No. 254, in hold- 
ing that the claim of the appellants the receivers of the Pottsville 
Iron & Steel Company, of Frank E. May, and of White & Dodson 
are not supply liens. We reverse it as to its holding that the 
principal office of the Norfolk & Océan View Eailroad Company 
was at Océan View, and not at the City of Norfolk, and as to flnding 
that the claim of the Frick Company was not a supply lien. We 
réverse said decree as to its flnding that Godwin & Co. and G. S. W. 
Brubaker, appellees in case No. 255, are entitled to supply liens for 
their respective claims. Ànd thèse causes are remanded to the 
circuit court, with instructions to amend the decree in conformity 
to this opinion. 
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SIMPLEX DAIRY CO. v. COLE et al. 
(Circuit Court, S. D. New York. March 26, 1893.) 

L FOREIGN CORPORATIONS— CERTIFICATS TO DO BUSINESS— New YORK. 

Under Laws N. Y. 1892, c. 687, § 15, providing that "no foreign stock cor- 
poration doing business In the state without such certificate [of authority to 
do business] shall maintain any action in this state upon any contract made 
by It in this state until it shall hâve procured such certificate," the remedy 
is merely suspended until such time as the certificate is procured. 
2. Contract — Specific Performance. 

Where a contract provided for the transfer of a patent, for the organlz- 
ation of a corporation and carrying on business, and for cash subscriptions to 
a certain amount of stock within 60 days, the patentée having become an in- 
corporator, a director, and an ofBcer, and attended directors' meetings, he can- 
not refuse to earry out the contract because the whole amount of the cash 
subscriptions was not paid in within the specified time. 

This was a suit in equity by the Simplex Dairy Company against 
Walter Cole and others for the reformation and enforcement of a 
contract. 

Fabius M. Clark, for complainant. 

Herbert F. Andrews, for défendant Walter Cole. 

Bristow, Opdyke & Wilcox, for défendant James G. Cannon. 

W. H. Van Steenbergh, pro se. 

George B. Kirkbride, pro ee. 

TOWNSEND, District Judge. The complainant, which is the as- 
signée of a certain written contract between one Kirkbride, its 
assignor, and the respondent Walter Cole, by the bill herein asks 
for a reformation of said contract, its enforcement as reformed, 
and for other relief. Said written contract, inter alia, provided for 
the transfer to complainant's assignor by said Cole of his patent 
No. 478,736, dated July 12, 1892, and for the organisation by com- 
plainant's assignor of a corporation for developing the invention 
therein claimed, and carrying on business under said patent; for 
obtaining within 60 days from May 10, 1895, the date of said agree- 
ment, bona fide subscriptions to its stock, so as to put into its 
treasury at least $18,750 in cash ; and for making certain payments 
to said Cole, and discharging certain liens on said patent. 

Counsel are at issue as to whether complainant's assignor, Kirk- 
bride, within the 60 days or subsequently, did obtain the bona fide 
subscriptions, and pay the same into the treasury of the company 
as agreed, and, if not, whether such requirement was waived by 
the respondent Cole. Kirkbride did not obtain actual bona fide 
subscriptions for $18,750 within 60 days from May 10, 1895. , But, 
within 30 days from said date, he wrote Cole that he had "received 
the promised subscription to $25,000 stock, and same will be form- 
ally made soon as the patents are in proper shape, and my friends 
are so advised by our attorney." On May 25th he had written Cole, 
saying : "I can do nothing with selling stock until the new patents 
are issued. My attorney hère confirms what Mr. Parker said, — the 
process must be protected; otherwise no investment is safe. So, 
we will bend ail our énergies in that direction now." In the face of 



740 86 fédéral 'Reporter. 

further information to this effect, Cole became one of the incorpo- 
rators, a director, and an officer, of the company, and attended its 
directors' meetings, and continuel to assist in its management as 
late as the spring or summer of the following year. In fact, the 
total amount of bona Me subscriptions for said $18,750 were after- 
wards obtained, and hâve been paid in, so far as called for; the 
sum already paid in being $17,276.75. The complainant eontends, 
and the respondents practically admit, that the respondent Cole 
orally agreed, provided Kirkbride fulfilled his agreement, to also 
convey to this complainant the patent thereafter obtained for the 
process carried on by said patented apparatus, and that he lias 
not made said conveyance. It is unnecessary to détail the évidence 
as to the causes of the failure of the parties to comply with their 
agreements. I find that the complainant or its assignor did subse- 
quently comply with the requirements of said agreement, and that 
its failure to technically comply with saia requirements was in 
part due to the failure of the respondent Cole to keep his agree- 
ments, or to his inexcusable interférence with the efforts of com- 
plainant; that the respondent Cole has, by his conduct, waived 
compliance with said requirements as to the time of obtaining bona 
fide subscriptions ; and that no time having been flxed for the pay- 
aient of the whole of said sum of $18,750 into the treasury, and the 
sum of $17,776.50, being ail that was called for, having been paid in, 
this issue should be determined in favor of complainant. The orig- 
inal agreement further provided for a payment of $1,000 to said 
Cole, which it is claimed has not been paid. As to this point, re- 
spondent's counsel says : 

"Assuming for the moment that Mr. Cole's salary was to be $100 per month, 
lt appears from this account that the company has overpaid him the sum of 
$8&1. I a m unable to find any évidence that Mr. Cole's salary was to be $100 
per month. Mr. Cole testlfles that his salary was to be $200 per month." 

The original agreement provided for a payment to Cole of $100 
per month before the organization of the company, and "not less 
than $100 a month" thereafter. It does not appear that any new 
agreement was ever made. This défense is not sustained. The 
complainant is a foreign corporation. Section 15 of chapter 687 
of the Laws of 1892 of the State of New York provides as f ollows : 

"No foreign stock corporation doing business in this state without such 
certiflcate [of authority to do business] shall maintain any action in this state 
upon any contract made by lt In this state until it shall hâve procured such 
certiflcate." 

Complainant was incorporated July 9, 1895. The contract in 
suit was assigned November 18, 1895. It procured its certiflcate 
from the secretary of state, February 5, 1896. The respondent 
therefore claims that "complainant cannot sue upon any contract 
made by it prior to February 5, 1896," and cites, in support of said 
claim, Crefeld Mills v. Goddard, 69 Fed. 141. The writer sat with 
two of the judges of the circuit court of appeals at the hearing of 
said case on a writ of error. The opinion of Judge Wallace was 
afflrmed. Judge Wallace there held that the remedy on the con- 
tract was merely suspended until such time as said certificate 
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should be procured. Pipe Co. v. Connell, 88 Hun, 319, 33 N. Y. 
Supp. 482; Neuchatel Asphalt Co. v. Mayor, etc. (Com. PI.) 33 N. Y. 
Supp. 64. Irrespective of tins point, and even if respondent is not 
estopped to set up this plea, it does not appear that the complain- 
ant is "doing business" in this state. Gilchrist v. Railroad Co., 
47 Fed. 593; Chase's Patent Elevator Co. v. Boston Towboat Co., 
152 Mass. 432, 28 N. E. 300. It is not alleged, and it does not ap- 
pear, that the contract was made in this state. Shelby Steel Tube 
Co. v. Burgess Gun Co., 8 App. Div. 444, 40 N. Y. Supp. 871; O'Reillv 
v. Greene (City Ct. N. Y.) 40 N. Y. Supp. 360. It is sufficiently 
proved that the original contract was intended to include the pro- 
cess, and that subséquent oral agreements were made to the same 
effect. Let a decree be entered for complainant in accordance with 
this opinion. 

NEDERLAND LIFE INS. CO., Limited, V. HALL.* 

(Circuit Court of Appeals, Seventh Circuit January 22, 1898.) 

No. 466. 

Costs— Weit of Error— Motion for New Trial. 

An order deuying a motion for a new trial is not revlewable, and where 
without spécial reason therefor such a motion is transcribed and printed 
as part of the record, lts cost will not be taxed against défendant In error. 

In Error to the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 

This was an action at law by Fannie Gideon Hall against the Neder- 
land Life Insurance Company, Limited, on a policy on the life of Elbert 
Mills Hall. Verdict and judgment were given for plaintiff, and the 
défendant sued out this writ of error. On January 10, 1898, this court 
rendered an opinion reversing the judgment, and remanding the case 
for a new trial. 27 C. C. A. 390, 84 Fed. 278. The case is now heard 
on a motion for taxation of costs. 

Edward G. Mason, Henry B. Mason, and Henry E. Mason, for plain 
tiff in error. 
John M. Hamilton and James A. Fullenwider, for défendant in error. 

Before WOODS, JENKINS, and SHOWALTEE, Circuit Judges. 

PER CURIAM. The défendant in error has moved for a taxation 
of costs against the plaintiff in error. It appears that a little more 
than 32 pages of the printed record and a corresponding portion of the 
transcript are given up to a motion filed in the court below for a new 
trial. It has often been decided that the granting or denying of a mo- 
tion for a new trial is a discretionary act, which will not be reviewed 
on writ of error. It follows that, unless there be a spécial reason 
therefor, a motion for a new trial should not be included in the tran- 
script of the record taken for the purpose of proseeuting a writ of error. 
It is therefore ordered that the costs in this case, caused by transcrib- 
ing and printing the motion for a new trial, be not taxed against the 
défendant in error ; or that, if already taxed, the amount thereof be de- 
ducted upon payment of the balance of the costs taxed. The costs of 
this motion shall be taxed against the plaintiff in error. 

& Behearing denled March 5, 1836. 
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PARK HOTEL CO. V. FOURTH NAT. BANK OF ST. LOTJIS. 

(Circuit Court of Appeals, Eigbth Circuit. April 18, 1898.) 
No. 966. 

L Corporations— Authority op Président— N egotiàble Paper. 

The général authority of the président of a business corporation to make 
and discount its promissory notes gives him no power to make a note of 
:he corporation payable to his own order, and one who discounts such a 
note cannot recover thereon against the corporation without showing spécial 
authority for its exécution. 
2. Principal and Agent— Scope of Agency— Notice. 

To the gênerai rule that the acts and contracts of a gênerai agent within 
the scope of his powers are presumed to be, lawf ully done and made, there 
is an exception as universal and inflexible as the rule. It is that an act 
done or a contract made with himself by an agent on behalf of his principal 
is presumed to be, and is notice of the fact that it is, without the scope of 
his gênerai powers, and no one who has notice of its character may safely 
recover upon it without proof that the agent was expressly and specially 
authorized by his principal to do the aet or make the contract 
8. Corporations— Power to Make Accommodation Paper. 

It is ultra vires of a corporation to make accommodation paper, or to 
guaranty the payment of the obligations df others. 
4. Same— Ratification. 

A contract which a corporation has no power to make, it has no power to 
ratify, and no power to estop itself from denying. 

In Error to the Circuit Court of the United States for the East- 
ern District of Arkansas. 

Thls writ of error challenges a judgment for $14,528 in favor of the Fourth 
National Bank of St. Louis, thé défendant in error, and against the Park Hôtel 
Company, a corporation, the plalntiff in error, upon a promissory note in thèse 
words: < ' ■ 

"St. Louis, Mo., Detfbr 3rd, 1894. 
"On February lst, 1895, after date, I, the Park Hôtel Co. of Hot Springs, 
Ark., promise to pay to the order of the Fourth National Bank of St. Louis, 
Mo., fifteen thousand dollars, for value received, with interest at the rate of 
eight per cent, per annum from maturity until date. 

"The Park Hôtel Co., 

"By Ed. Hogaboom, Pres't. 
"Ed. Hogaboom." 

The bank alleged in its complaînt that this note was executed in renewal of a 
note of the hôtel company of like amount, which was executed by it to the bank, 
for value received, on February 28, 1891, and which was extended from time 
to time, upon payment of interest, .until December 3, 1894, when the note in 
suit was made in its stead. The hôtel company denied that it made either of 
thèse notes; that it ever received any considération for them; that it ever paid 
any interest on them; that they were ever extended at its request, or with its 
knowledge; denied that its président, Ed. Hogaboom, ever had any authority 
to make them; and averred that the entire transaction was one between 
Ed. Hogaboom and the bank, of which it never had any knowledge, and to 
which it never assented. At the close of the trial of the issues thus raised, 
the court below instructed the jury to return a verdict for the bank, and this 
charge is the error assigned. Thé essential facts upon which this instruction 
rests are thèse! In 1891 the Park Hôtel Company was a corporation engaged 
in the construction and furnishing of an hôtel, and afterwards in the opération 
of it, at Hot Springs, in the state of Arkansas; and Ed. Hogaboom was its 
président. On February 28, 1891, without paying the corporation any con- 
sidération theref tir, and without the knowledge or consent of any other officer 
or agent of the hôtel company, Hogaboom made a promissory note in this form: 
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"St. Louis, Feb'y 28, 1891. 
"On June 28, 1891, after date, for value received, I, the Park Hôtel Co. of 
Hot Springs, Ark., promise to pay to the order of Ed. Hcgaboom tifteen thou- 
sand dollars, for value received, with interest at the rate of eiglit per cent, per 
annum from maturity until paid. ïlie Park Hôtel Co., 

"By Ed. Hogaboom, Pres't." 

— -indorsed his naroe upon it, pledged, as collatéral security for its payment, 666 
shares of the stock of the State Savings Bank & Trust Company of Hot Springs, 
which ne owned, and whose face value was $16,650, discounted it at the Fourth 
National Bank of St. Louis, and procured from that bank, and spent for his 
own beneflt, the proceeds of the discount. He renewed this note, obtained ex- 
tensions of the time of payment of the debt it evidenced, and paid the interest 
on it, and $1,500 of the principal, until it was flnally evidenced by the note 
of December 3, 1894, in suit. The bank sent notice of the maturity of the 
various notes which Hogaboom made to the hôtel company at Hot Springs; 
but ail thèse notices were received by Hogaboom, and none of the other officers 
or employés of the company were aware of this transaction, or of the exist- 
ence of any of thèse notes, until about May 1, 1895, when one of the notices 
fell into the hands of the manager of the hôtel. In August of that year the 
manager informed the treasurer of the corporation of his receipt of this notice, 
and ail the directors were notified of the existence of the note of December 
3, 1894, early in the month of March, 1896. Between May 1, 1895, and Feb- 
ruary 19, 1896, Hogaboom paid tbe interest on, and obtained several exten- 
sions of the time of payment of, this note; and on that day he paid the bank 
$1,500 of the principal of the debt, and gave it his three individual notes, for 
$4,500 each, payable in 30, 60, and 90 days from that date, respectively. The 
bank took thèse notes on account of the note in suit, but it retained the latter 
as collatéral security for the payment of the three individual notes. In May, 
1896, Hogaboom failed, and then the bank brought this action. On February 
28, 1891, when the bank discounted the original note, Hogaboom represented 
that he had authority to borrow $20,000 for the hôtel company, and that he 
was borrowing the money which he obtained by the discount of the note of that 
date for that corporation; and the officers of the bank believed thèse repré- 
sentations, but pursuant to the custom of that bank, in the words of the prési- 
dent, to "take the last indorser's check for the proceeds of such a note, show- 
ing that he, as indorser or guarantor, obtained the money. He can't go back 
on us, and say that he did not receive a considération for the indorsement,"— 
the bank placed the proceeds of tbe discount to the individual crédit of Hoga- 
boom, and paid it out on his individual check. The hôtel company never re- 
ceived any of the proceeds, or any crédit or beneflt from any of the proceeds, 
of the transaction. 

J. M. Moore, for plaintilï in error. 

George B. Rose (IL M. Rose and W. E. Hemingway, on brief), for 
défendant in error. 

Before SANBORN and THAYER, Circuit Jndges, and PHILIPS, 
District Judge. 

SANBORN, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

Unless the hôtel company is estopped from contesting the valid- 
ity of the note in suit, this judgment must stand or fall by the 
transaction of February 28, 1891. The only considération for this 
note is a discount by the bank of the note of that date. If the dis- 
count of that note did not charge the hôtel company with any lia- 
bility to the bank, then, unless it is estopped from making this dé- 
fense, it never became liable upon any of the renewals of that note, 
because they -were without considération, and the bank knew that 
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fact when it took them. We lay aside, therefore, for the moment, 
the question of estoppel, and turn to the considération of the trans- 
action of February 28, 1891. The note which the bank discounted 
on that day was signed, "The Park Hôtel Co., by Ed. Hogaboom, 
Pres't," was payable to the order of Ed. Hogaboom, and was in- 
dorsed by him. The bank discounted it, paid the hôtel company 
nothing on account of it, placed ail the proceeds of the discount 
to the crédit of Hogaboom, and paid them out on his check. The 
légal resuit of the transaction was that Hogaboom had made the 
corporation^ accommodation note, payable to his own order, and 
the bank had discounted it, and paid him the proceeds of it. There 
is no évidence in this record that Hogaboom was ever specially 
authorized by the hôtel company to niake this note, and to dis- 
count it for his own beneflt, or to make any note of the corpora- 
tion payable to his own order, or any contract of the corporation 
with himself. The bank seeks to recover on the ground that Hoga- 
boom had gênerai authority to conduct the business of the hôtel 
company, and to make and discount its commercial paper. The 
briefs and arguments of counsel exhaustively discuss this ques- 
tion under the by-laws of the corporation and the statutes of Ar- 
kansas. There is an objection to the recovery in this case, how- 
ever, which lies deeper, and is liable to be more fatal in its consé- 
quences, than any answer we might give to that question. It is 
that the exécution of this note was not within the scope of the gên- 
era] power of the président to make commercial paper of the cor- 
poration. General authority to conduct the business and to issue 
the promissory notes of a corporation is authority to do those acts 
for corporate purposes, and in the interest of the corporation, only. 
It does not include the power to do them for the exclusive beneflt 
of others, to the détriment of the corporation. And while a prom- 
issory note, made by an agent of officer having such authority, in 
the usual form, and taken by a stranger in the ordinary course of 
business, carries with it the presumption that it was issued for 
corporate purposes, and under lawful authority, a note issued by 
such an agent, payable to himself, is accompanied by no such pre- 
sumption, but is itself notice that it is without the scope of his 
gênerai power, and that it does not bind his principal, unless its 
exécution was specially authorized by the corporation, through its 
directors or officers, other than the agent to whom it is payable. 
Such a note is a danger signal, which the discounter or purchaser 
disregards at his péril. It is notice to him that, if it is contested, 
he cannot recover upon it, under any gênerai authority in the agent, 
or at ail, unless he proves that the agent was specially author- 
ized to make that particular transaction, or to make contracts of 
the corporation with himself. To the gênerai rule that the acts 
and contracts of a gênerai agent, within the scope of his powers, 
are presumed to be lawfully done and made, there is an exception 
as universal and inflexible as the rule. It is that an act done or a 
contract made with himself by an agent on behalf of his principal 
is presumed to be, and is, notice of the fact that it is without the 
scope of his gênerai powers, and no one who has notice of its char- 
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acter may safely rely or recover upon it without proof that the 
agent was expressly and specially authorized by his principal to 
do the act or to make the contract. West St. Louis Sav. Bank v. 
Shawnee Co. Bank, 95 U. S. 557; Bank v. Wagner (Ky.) 20 S. W. 
535, 537; Smith v. Association, 78 Cal. 289, 293, 20 Pac. 677; Mor. 
Priv. Corp. § 517; State Nat. Bank v. Newton Nat. Bank, 32 U. 
S. App. 52, 58, 14 C. C. A. 61, 64, and 66 Fed. 691, 694; Bank v. 
Armstrong, 152 U. S. 346, 352, 14 Sup. Ct. 572; Chrystie v. Foster, 
26 U. S. App. 67, 72, 9 C. C. A. 606, 609, and 61 Fed. 551, 553; Bank 
v. Atkinson, 55 Fed. 465, 472, 474; Claflin v. Bank, 25 N. Y. 293, 
295, 299, 301; Gallery v. Bank, 41 Mich. 169, 2 N. W. 193; Cham- 
berlain v. Wool-Growing Co., 54 Cal. 103. This exception is a strik- 
ing illustration of the policy of the law to prevent the possibility 
of conflict between the duty and the personal interest of an officer 
or agent. It prohibits him from acting for both himself and his 
principal wherever their interests clash, and makes every act and 
contract in winch he violâtes the inhibition voidable at the élection 
of his principal. It forbids him to act at the same time as vendor 
and purchaser, or as lender and borrower, or as promisor and prom- 
isee. It forbids him to sell as the agent of his principal, and to 
buy for himself; to lend as the agent of his principal, and to borrow 
for himself; to promise as the agent of his principal, and to accept 
the promise and reap the beneflts himself. McKinley v. Williams, 
36 U. S. App. 749, 752, 20 C. C. A. 312, 313, and 74 Fed. 94, 95, and 
cases cited; Donovan v. Campion, 27 C. C. A. 177, 85 Fed. 71, 73. 
In West St. Louis Sav. Bank v. Shawnee Co. Bank, supra, the cash- 
ier of the bank made his own note, payable to thé order of the 
bank, indorsed his officiai signature upon it, and borrowed money 
of one whom he told that he intended to use it to pay the bank 
for some stock which he had purchased of it. The lender sued the 
bank on the indorsement, and sought to hold it by virtue of the 
gênerai power of a cashier to indorse and rediscount the commer- 
cial paper of the bank. The suprême court conceded the existence 
of the gênerai rules that the cashier has power to indorse and re- 
discount the commercial paper of the bank, and that, if he has 
made a bona fide rediscount of its paper, his acts will be binding, 
because of his implied power to transact such business, and then 
added: 

"But certainly he is not presumed to hâve power, by reason of his officiai 
position, to bind his bank as an accommodation indorser of liis own prom- 
issory note. Such a transaction would not be wltliin the scope of his gên- 
erai powers, and one who accepts an indorsement of that character, if a 
contest arises, must prove actual authority before he can recover. There 
are no presumptions in favor of such a délégation of power. The very form 
of the paper itself carries notice to a purchaser of a possible want of power 
to make the indorsement, and is sufflcient to put him on his guard. If lie 
fails to avail himself of the notice, and obtain the information which is thus 
suggested to him, it is his owu fault, and, as against an innocent party, he must 
bear the loss." 

In Smith v. Association, 78 Cal. 289, 293, 20 Pac. 677, and Bank 
v. Wagner (Ky.) 20 S. W. 535, 537, the agents made the notes of 
their corporations, payable to their own order, and then indorsed 
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and discoûnted them, as in the case at bar; and the same rule 
was applied. The suprême court of Kentucky said : 

"Now the. notes bear upon their face the conclusive évidence of the fact 
that they were isgued by Mr. Mathews, as agent, to himself, as principal, 
which was notice of itself to the appellants that the notes were void at 
the instance of the company, which destroyed their immunity as innocent 
purchasers. Consequently they could not recover thereon unless they could 
show that the company, by its superior offlcer, authorized so to do, or by 
its board of directors, with like authority, authorized Mr. Mathews to thus 
issue thè notes because, the appellants being, prima facie, not innocent pur- 
chasers,— the notes being void upon their face,— they, in order to recover 
from the company, must show that they were issued rightf ully and properly 
l/y the company' s agent, which they hâve failed to do." 

If, therefore, we concède that Hogaboom had gênerai power to 
make and discount the promissory notes of the hôtel company, yet 
the note of February 28, 1891, was not binding upon that corpora- 
tion, under its déniai of its exécution in its answer, because his gên- 
erai authority. gave him no power to make a note of the corpora- 
tion payable to his own order, and the bank failed to prove that he 
had any spécial authority so to do. 

There is another reason why the note of February 28, 1891, was 
not binding upon the hôtel company. It is that it was an accom- 
modation Hôte, that the bank had notice of that fact when it dis- 
coûnted the paper, and that it was beyond the powers of the cor- 
poration to make a note of that character. The form of the note, 
as we hâve seen, deprived the bank of the immunity of an inno- 
cent purchaser, and gave it notice that Hogaboom had no power to 
make it under his gênerai authority, and that, if the corporation 
contested it, it must discover and prove spécial power in him to do 
so. It gave the bank notice of every fact that a reasonably dili- 
gent inquiry to f find and prove Hogaboom's spécial authority to 
make the note would hâve discovered, and such an inquiry would 
certainly hâve brôught to its knowledge the fact that the corpora- 
tion had given no such authority, but that Hogaboom had made the 
note for his o;tyn accommqdatipn. Moreover, the bank knew from 
the transaction itself that the hôtel company received no consid- 
ération for thé note, and that it had actually discoûnted the aér 
crimmodatibn note of that corporation for the beneflt of Ed. Hoga- 
boom. The fact that Hogaboom told the président of the bank, 
whënhe applied for the loan, that he was borrowing the procéeds 
of the note for the hôtel Company, and the fact that the président 
understpod that the bank was loaning to the hôtel company, are 
notr f orgotten. But this contract was not madeby what thèse par- 
ties said or understood, but by what they did. Hogaboom pre- 
sentëd £0 the'bank the hôte of the corporation, signed by himself 
as its président, payable to his owh order, and indorsed by himself. 
He informed the bank that he wanted to borrow money on it for 
the hôtel company. That statement was notice to the bank that 
this note was, not one which the corporation had given to Hoga- 
boom for' v^lue, and that it was' one which he had made without 
paying any considération to the corporation for it, in order to en- 
able him "to 1 borrow mohey. With this knowledge, the bank dis- 
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counted the note, and instead of paying its proceeds to the hôtel 
company, winch it now claims was the borrower, it placed them ail 
to the individual crédit of Hogaboom, and paid them out on his 
individual cheek. It is said that the bank is not liable for Hoga- 
boom's misapplication of the fund. Let the proposition be conced- 
ed. But it was not Hogaboom, and it was the bank, which ap- 
plied the proceeds of tins note to Hogaboom's use. It was the 
bank, and not Hogaboom, which placed the proceeds of the dis- 
count to his individual crédit, pursuant to a custom of its own, 
so that, in the words of its président, the indorser "can't go back 
on us, and say that ne did not receive a considération for the in- 
dorsement." The bank cannot escape the knowledge or the effect 
of that which it did itself, and it discounted a note which it knew 
that the président of the hôtel company had made payable to him- 
self, without giving any considération therefor to the corporation, 
and paid ail the proceeds of the discount to the individual. In 
other words, it discounted the accommodation note of the corpo- 
ration, with knowledge of its character, and paid the proceeds of 
the discount to the party accommodated. Nor did it ever give any 
considération but the proceeds of this discount for the note of De- 
cember 3, 1894, on which this judgment rests, or for any of the 
other renewals of the, original note of February 28, 1891, so that 
they were ail mère accommodation notes of the corporation; and 
this to the knowledge of the bank, because the bank took them, and 
knew well what considération was paid for them. But it is ultra 
vires of a corporation to make accommodation paper, or to guar- 
anty the pavment of the obligations of others. Lvon, Potter & Co. 
v. First Nat. Bank of Sioux City, 85 Fed. 120, 122; National Park 
Bank v. German-Ameriean Mut. W. & S. Co., 116 N. Y. 281, 292, 
22 N. E. 567; Central Bank v. Empire Stone-Dressing Co., 26 Barb. 
23; Bridgeport City Bank v. Same, 30 Barb. 421; Farmers' & Me- 
chanics' Bank v. Same, 5 Bosw. 275; Morford v. Bank, 26 Barb. 568; 
Genesee Bank v. Patchin Bank, 13 N. Y. 309; ^Etna Nat. Bank v. 
Charter Oak Life Ins. Co., 50 Conn. 167; Monument Nat. Bank v. 
Globe Works, 101 Mass. 57; Davis v. Eailroad Co., 131 Mass. 258; 
Culver v. Real-Estate Co., 91 Pa. St. 367; Hall v. Turnpike Co., 27 
Cal. 255; Madison W. & M. Plank-Eoad Co. v. Watertown & P. 
Plank-Koad Co., 7 Wis. 59; Lucas v. Transfer Co., 70 Iowa, 541, 549, 
30 N. W. 771. Hère, too, is the answer to the contention that the 
hôtel company is estopped from contesting the validity of thèse 
notes. A contract which a corporation has no power to make, it 
lias no power to ratify, and no power to estop itself from denying. 
Bank v. Kennedy, 167 U. S. 362, 371, 17 Sup. Ct. 831; Union'Pac. 
Ry. Co. v. Chicago, R. I. & P. Rv. Co., 163 U. S. 564, 581, 16 Sup. Ct. 
1173; Central Transp. Co. v. PÙllman's Palace-Car Co., 139 U. S. 24, 
59, 60, 11 Sup. Ct. 478; Railway Co. v. Hooper, 160 U. S. 514, 524, 
530, 16 Sup. Ct. 379. If the hôtel company had ever received any 
considération for thèse notes, and if the bank had not had notice 
that the corporation received nothing for them, those facts would 
hâve remoyed the notes from the category of accommodation paper, 
and the corporation might hâve been estopped from denying tneir 
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validity. Lyon, Potter & Co. v. Sioux City Nat Bank, 85 Fed. 120, 
122. ' But the hôtel company received no considération for them, 
and the bank knew it; so that the notes fall without the limits of 
voidablè contracta, and there is no basis for an estoppel. The re- 
sult is that the bank was not entitled to a judgnient in this case, 
(1) becausè the note on wilich it sued, and the original note of which 
that was a final renewal, were accommodation notes of the hôtel 
company, and hence beyond the powers of that corporation to make, 
or to validate by ratification or estoppel, and the bank was chargea 
with knowledge of their character, by its discount of the original 
noté for the sole benefit of its indorser, and by the form of that note; 
and (2) becanse it failed to prove that the président of the hôtel com- 
pany was specially authorized to make the original note on behalf 
of the corporation, payable to his own order, and to discount it, and 
receive the proceeds of it himself. The judgment must be reversed, 
and the case must be remanded to the court below, with directions 
to grant a new trial, and it is so ordered. 



RROWER v. LIFE INS. CO. OF VIRGINIA. 
(Circuit Court, W. D. North Carolina. April 29, 1898.) 

1. Usury— What Law Governs. 

When a citizen of North Carolina borrows money of a Virginia corporation, 
promising to repay the principal sum at the home office in Virginia, the ques- 
tion whether the contract is usurious must be determined by the Virginia 
law, though the loan is secured by a mortgage on North Carolina lands. 

2. Same. 

Where one borrowing money from a life insurance company takes from lt, 
as a condition of maklng the loan, an endowment policy, and assigns it to 
the company, contracting to make monthly payments thereon, sufficient in 
the end to extinguish the loan, but in the meantime to pay interest on the 
whole amount of the loan at the full légal rate, the transaction is usurious 
under the laws of Virginia. 

A. E. Holton, for plaintiff. 
MacEae & Day, for défendant 

SIMONTON, Circuit Judge. The plaintiff instituted his proceed- 
ings in the etate court of North Carolina. They hâve been removed 
into this court. The facts of this case are thèse: 

The Life Insurance Company of Virginia is a corporation of the 
state of Virginia. Besides being engagea in the business of life in- 
surance, it is authorized by its charter to lend its surplus profits on 
mortgages or loans of real estate. For many years it has been en- 
gagée! in making such loans. Uhder its fixed rules, no loans are 
made except to persons who hold policies in the company, either life 
policies or endowment policies. The plaintiff, John M. Brower, a 
citizen of the state of North Carolina, résident at Mt. Airy, in that 
state, desiring to imprqve certain real estate in that town, wished to 
borrow the sum of $5,000. He made application to Mr. Carter, an 
attorhey at law, at Mt. Airy, who examined titles for the company, 
to effect a loan for him. Carter explained to him the rule of the 
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company, limiting ils loans to policy holders; and Brower quali- 
fled himself by subscribing to three endowment policies in the Life In- 
surance Company of Virginia, one for $1,000, and two for $2,000 each. 
He then made application for a loan of $5,000 for the term of seven 
years, interest 6 per cent, per annum, payable monthly, on the last Sat- 
urday of each month, at such place as lender may direct, the loan to 
be secured by mortgage of real estate. The original application for 
$5,000 was withdrawn, and three separate applications of the same kind 
were made, — one for $1,000, and two for $2,000 each. The real es- 
tate of Brower which he wished to improve was in three separate par- 
cels, and this division of the sum needed was made for convenience. 
The application was granted. The insurance company furnished 
Brower $1,000, and took his bond in the pénal sum of $2,000, of which 
this is a copy: 

"Know ail men by thèse présents, that I, John M. Brower, of Mount Airy, 
in the county of Snrry and state of North Carolina, am held and flrmly bound 
unto the Life Insurance Company of Virginia in the sum of two thousand 
dollars, to be paid to said company, its successors or assigns, at its home office 
In Richmond, Virginia, to which payment well and truly to be .made I bind my- 
self, my heirs, executors, and administrators, jointly and severally, flrmly by 
thèse présents. Sealed with my seal, and dated at Mount Airy, N. C, this 21st 
<iay of Jannary, one thousand eight hundred and ninety-three. 

"The condition of this obligation is such that whereas, the said John M. Brower 
has made application to said the Life Insurance Company of Virginia for the 
advancement to him by said company of one thousand dollars, by way of antici- 
pation of the value, at its maturity, of an endowment of one thousand dollars, 
evidenced by a certain certificate or policy No. 3,211, issued by said company 
to said John M. Brower; and whereas, said company has advanced to said 
John M. Brower the sum of one thousand dollars by way of said anticipation: 
Now, therefore, if the above-bounden John M. Brower, his heirs, executors, and 
administrators, or any of them, shall pay or cause to be paid unto said com- 
pany, its successors or assigns, the just sum of one thousand dollars, seven 
years from the 28th day of January, A. D. 1893 (or at and upon the maturity of 
the endowment set forth and provided for in said certificate or policy, if that 
shall sooner happen), together with interest thereof during said period and 
un til paid, at the rate of six per cent, per annum from the date last mentioned, 
payable monthly on the last Saturday of each and every month, and shall also 
pay or cause to be paid unto said company, its successors or assigns, the sum 
of twelve (|12.0O) dollars, on the 28th day of January, A. D. 1893, and on the 
last Saturday of each and every month thereafter, as and for the monthly pay- 
ments or installments on said endowment, the certificate or policy of which 
endowment the said John M. Brower hereby assigns, transfers, and sets over 
unto said sompany as security for the faithful performance of this bond, and 
shall also pay or cause to be paid ail fines which become due thereon, and 
shall also pay or cause to be paid ail taxes and assessments on the property con- 
veyed In the deed of trust given to secure this bond, and also ail premiums on 
the policy or policies of lire insurance assigned to said company as additional 
security, until the maturity of the said endowment, then the above obligation 
to be void; otherwise, to remain in full force and virtue: provided, however, 
-and it is hereby expressly agreed, that if at any time default shall be made 
In the payment of said interest or of the said monthly payments or installments 
on said certificate or policy, or of said fines, if any shall hâve become due, for 
the period of six months after the same or any part thereof shall hâve become 
due, or if the taxes and assessments on the property conveyed in the deed of 
trust glven to secure the faithful performance of this bond be not paid when 
due, or if the insurance policy or policies on the said property be allowed to 
expire without renewal, or if the premiums thereon be not paid when due, then, 
and in either or any such case, the whole principal sum aforesaid shall, at the 
élection of said company, its successors or assigns, immediately thereupon be- 
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corne diie and payable, and payment of Said principal 'sum, ■ together with ail 
monthly payménts, interest, and fines then due, and ail costs and disburse- 
ments, including said taxes, assessments, and Insurance which shall hâve been 
paid by said company, may be enforced and recovered at once, either by fore- 
closure of the deed of trust given to secure this bond or otherwise, anything 
hereinbefore contained to the eontrary notwithstanding: and provided, further, 
that payment of said principal sum shall be made to the said the Life Insurance 
Company of Virginia at its home office in the city of Kichmond, Va., and ail 
other sums herein provided for may be paid at said home office, or to the duly- 
authorized local treasurer of said company at his office in Mount Airy, N. C: 
and provided, further, that nothing herein contained shall operate to impair or 
suspend the rignt of said the Life Insurance Company of Virginia to enforce the 
payment andrecovery of said principal sum, either by foreclosure of the deed 
of trust given to secure this bond or ; otherwise, at once upon default being 
made in the payment of said principal sum, when the samé shall become due 
and demandable according to the terms of this bond. "■ ■ 

"Witness: W. F. Carter. John M. Brower. [Seal.]" 

To secure this bond, he and his wif e exeouted a deed of trust to J. 
W. Ashby and W. F. Carter, as trustées, covering a lot of land at Mt. 
Airy, with power of sale in case of default in any of the covenants in 
the deed. Afterwards another loan of |2,000 was made, secured by the 
same sort of bond, and by a similar deed of trust to the same trustées, 
covering another lot in the town of Mt. Airy. The last $2,000 was 
never loaned, becatrse Brower had begun to make default on the pre^ 
ceding loans. The third endowment policy was surrendered, the com- 
pany paying him $116. Ou this had been paid $140. Default hav- 
ing been made on the two deeds of trust, the Life Insurance Company 
of Virginia threatehed action under them, and Brower flled his com- 
plaint, charging the whole transaction as usurious, and praying an in- 
junction. The cause cornes into this court, and, an answer having 
been flled and testimony taken, isnow heard on the merits. 

The following is a copy of the endowment policy; 

"The Endowment Fund of the Life Insurance Company of Virginia. 

"No. 3,211. Richmond, Virginia. 10 Shares. 

"Amount, $1,000.00. 

"This certi&es that' John M. Brower, of Mount Airy, county of Surry, state of 
North Carolina, has subscribed for, and is the owner of, tën shares, of one hun- 
dred dollars each, in the endowment fund of the Life Insurance Company of 
Virginia; and that in considération of the monthly payment of one dollar ançî 
twenty cents par share hereof to be made on the last Saturday of each montb 
beginning on the 20th day of January, 1893, the Life Insurance Company of 
Virginia doth hereby promise and agrèë.to pay to the holder herein named the 
sum of one hundred dollars for each shUre . hereof , seven years after the 28th 
day ôf January, 1893, subject to the conditions named on the back hereof, which 
are hereby referrèd to and made a part hereof. 

"In witness wheréof, the said the Life Insurance Company of Virginia hath, 
by its président and secretary, signed and delivered this instrument at Kich- 
mond, Virginia, this 20th day of January, 1893. 

"Jas. W. Pegram, Secretary. 
"G. A. Walker, Président." 

There are two questions in this case. One is, is this a usurious 
contract? The other is, by the lâw of which state, Virginia, or North 
Carolina, must this be determined? The last question may be first 
met. 

, The contract expressly provides that the payment of the principal 
sum must be made at the home office, at Kichmond, Va. No express- 
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provision is made as to the place for the payment of interest. For 
convenience sake, no doubt, it could be paid either to the agent in 
North Carolina or at the home office in Virginia. It is an estab- 
lished rule of law that the performance of contracts is to be goy- 
erned by the law of the place of performance, and, if the interest 
allowed by the place of performance is higher than that at the place 
of contract, the parties may stipulate for the higher interest with- 
out incurring the penalties of usury. Miller v. Tiffany, 1 Wall. 
310. This is the law also in North Carolina, as laid down by Ruffin, 
0. J., in Arrington v. Gee, 27 N. C. 594, and by Pearson, C. J., in Rob- 
erts t. McNeely, 52 N. C. 50C. And also by the courts of Virginia 
the same doctrine is established. Nickels v. Association, 93 Va. 
387, 25 S. E. 8. Nor is this rule affected by the fact that this loan 
is secured by a mortgage of realty in another state. Campion v. 
Kille, 14 N. J. Eq. 229; De Wolf v. Johnson, 10 Wheat. 377; Story, 
Confl. Laws, §§ 287, 293, 303. So, it must follow that, in deciding 
whether this contract be usurious or not, it must be discussed in 
the light of the Virginia statute on the subject. If there be any 
authoritative décision of the suprême court of that state construing 
such statute, it must be followed by this court. There is, so far as 
the research of counsel or of the court can ascertain, no case pass- 
ing precisely on this question. It must therefore be discussed in 
the light of the gênerai law. 

Is the transaction in question tainted with usury? The rate of 
interest in Virginia is 6 per cent, per annum. That of North Caro- 
lina 8 per cent, per annum. The requisites to form a usurious 
transaction are: (1) A loan, either express or implied; (2) an un- 
derstanding that the money lent shall or may be returned; (3) that 
a greater rate of interest than is allowed by statute shall be paid. 
Lloyd v. Scott, 4 Pet. 205. 

Chief Justice Gaston, of North Carolina, in his own luminous 
way, expresses it thus : 

"To constitute a loan usury, it is necessary that there should be an agreement 
betwen the parties for the lender to take a greater profit by way of discount or 
interest on the amount, loaned than after the rate of six dollars for the for- 
bearance of one hundred dollars for one year. It signifies not in what shape the 
agreed profit upon the money lent is to accrue. It is sufficient that such profit 
should exceed the légal rate in order to bring the transaction within the statute. 
It ls also wholly unimportant in what form, by what device, or under what 
pretense this réservation of unlawful profit be made, if, according to the agree- 
ment of the parties, it is designed as a profit upon the sum advanced." 

Hè adds; 

"The hope or confident expectation of some collatéral beneflt from maldng the 
loan does not necessarily show a cornipt agreement to take exorbitant interest." 
Shpber v, Hauser, 20 N. C. 91. 

See, also, Bank v. Owens; 2 Pet. 527; Lloyd v. Scott, supra. 

Let the transaction in the case at bar be analyzed and examined 
in the light of this clear exposition of the law. There are two con- 
tracts made almost contemporaneously, and in great measure the 
onç, the loan, dépendent on the other, the policy. The loan was 
secured by a bond, providing for the payment of interest at the rat* 
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of 6 per cent, per annum, payable monthly, on the principal, for the 
period of seven years. This ia not in itself usurious, notwithstand- 
ing the short period in which incréments of interest fall due* Meyer 
v. City of Muscatine, 1 Wall. 384, 391. The bond is also conditioned 
for the prompt payment of the installaient» on the endowment pol- 
icy. Does this make the transaction usurious? What is the prac- 
tical opération of this arrangement? The borrower gives his bond, 
say, for $1,000, bearing interest at 6 per cent, per annum, payable 
monthly, secured by a mortgage of real estate. He also, as a part 
of the contract, — a condition précèdent to the loan, — takes out an 
endowment policy for a certain humber of shares, each valued at 
$100, on which he agrées to pay $1.20 per share each month, and, 
under the terms of the loan, at once assigns this policy to the lender. 
Thèse monthly installments go into the hands of the lender, and, by 
the hypothecation, are the property of the lender, and so remain until 
the debt is matured, and are then, in the aggregate, applied to the 
debt. If they be discontinued, apparently ail of the installments will 
be forfeited. So, the lender on a loan of $1,000 gets each month, to- 
wards the ultimate payment of the sum loaned, $12, and yet simul- 
taneously with each of the said installments gets interest monthly on 
the whole sum loaned. Thus, if the contract be carried out, at the 
end of three years and a half, 42 months, the lender will hâve in hand, 
applicable to his loan of $1,000, the sum of $504; and yet it will be 
receiving at the saine time from the borrower at the rate of 6 per cent, 
per annum upon the whole sum lent. Evidently, under this practical 
opération of the contract, the lender gets more than the légal rate of in- 
terest on his loan. To put it in another form: The loan is for $1,000. 
Two classes of securities are plàced in the hands of the lender, both in- 
separably connected and parts of the same transaction. By the 
one, — the mortgage, — he is secured the full interest on his loan for 
seven years. By the other, he is placed monthly in possession of 
funds which gradually extinguish the amount loaned. At the end 
of the seventh year the lender will get full interest on the original 
loan, and will hâve in hand an aggregate of installments equal to 
the amount of the original loan; — his property by hypothecation. 
If he lends $1,000, and gets each month $12 on the policy, he will 
hâve received in 84 months (7 years) $1,048. In Insurance Co. v. 
Kittle, 2 Fed. 113, there is a transaction very similar to this, which 
McCrary, circuit judge, with the concurrence of Mr. Justice Miller, 
held usurious. In that case the policy concurrent with the loan 
was a life policy, under which the borrower certainly obtained a 
valuable protection, for his death pending the loan will pay it in 
full. In this case the borrower is given only an easy and conven- 
ient way of depositing with the lender his installments for the pay- 
ment of his debt, and bas no contingent advantage, even if he die 
before the debt has matured. In Miller v. Insurance Co., 118 N. C. 
612, 24 S. E. 484, a transaction in ail respects like this was declared 
usurious. 

It is not the question whether the défendant corruptly, by trick 
or design, obtained a larger rate of interest than 6 per cent, per 
annum. This is the language of the Virginia Code: 
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"Sec. 2817. Légal Rate of Interest. Légal interest shall continue te be al 
the rate of six dollars upon one hundred dollars for a year, and proportionately 
for a greater or less sum, or for a longer or shorter time; and no person upon 
any contract shall take for tbe loan or forbearance of money or other thing 
above the value of such rate. 

"Sec. 2818. Contracts, &c, for More, Illégal. Ail contracts and assurances 
made, dlrectly or indirectly, for the loan or forbearance of money or other thing, 
at a greater rate of interest than ls allowed by the preceding section, shall be 
deemed to be an illégal considération as to the excess beyond the principal amount 
so loaned or forborne." 

It appears from what bas been said that, under this contract of 
loan, the défendant, the Life Insurance Company of Virginia, reaps 
a larger profit on the loan of its money than at the rate of 6 per cent, 
per annum, and that the transaction is usurious. 

The complainant also seeks damages because the défendant did 
not lend the last $2,000 of the $5,000 asked for. The report of the 
standing master on this point is confirmed. He saw no évidence to 
sustain the claim. It seems somewhat an inconsistent position 
on the part of the complainant to attack the loan because it is usuri- 
ous, and then to seek damages because it was not made. Consider- 
ing the whole case, it is ordered that the account between the par- 
ties be restated on thèse principles. Let the plaintiff be charged 
with the loan of $3,000, which has been made, with interest thereon 
at the rate of 6 per cent, per annum payable monthly, and be cred- 
ited with ail sums paid for this interest, and also with ail sums paid 
on the endowment policies, interest on thèse last-named sums to be 
allowed at the rate of 6 per cent, per annum from the several days 
of payment. For the balance thus ascertained, the complainant 
must make payment to the défendant, and, failing therein, the lands 
covered by the deeds of trust must be sold by the standing master 
for the purpose of satisfying the same. The case will be recom- 
mitted to the standing master, to restate the account; or, if the 
parties can agrée upon a proper statement, so much of this référence 
can be dispensed with, and a décrétai order can be prepared provid- 
ing for the time and place and terms of sale; costs to be paid by de- 
fendant. 



CITY OF CHICAGO v. BAKER. 

(Circuit Court of Appeals, Seventh Circuit Aprll 18, 1898.) 

No. 458. 

2. Musicipai, Corporations— Police Power— Closino Streets. 

An ordinance closing a street In Chicago at the place where it was crossed 
by a railroad track was not an exercise of the police power of the city. and, 
lf property Is lnjured by such closing of a street, the owner 1s entitled to 
damages. 
8. Bame— Illinois 8tatute. 

Rev. St. 111. c. 145, ( 1, provides compensation for damage caused to prop- 
erty by the vacation of a street or alley; and lf, before that enactment, 
the vacation of a street was an exercise of police power, for whlch tbere was 
no right of compensation, the statute abolished that doctrine. 
t. Same — Damages. 

In Illinois lt ls not essentlal to a right of action against a city for damages 
sustalned by closing a street that the property alleged to be injured ihould 
abut the closed portion of the street 
86 F.— 4S 
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4 Samh— Evidence. " ■ *: " "•;" 

In an action for damages to property by the closing of a street, proof oc 
decrease in rental value of neighboring property is not admissible. 

Error to the Circuit Court of the United States, Northern District 
of Illinois, Northern Division. 

T. J. Sutherland, for plaintiff in error. 

Clarencé S. Darrow, for défendant in error. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges, 

WOODS, Circuit Judge. The défendant in error was given judg- 
ment against the city of Chicago, in the sum of $5,000, for damages 
caused to property on the southwest corner of Clark street and 
Twenty-First street by the. vacation of the latter street where crossed 
by the tracks of the Lake Shore & Miçhigan Southern and the Chicago, 
Rock Island & Pacific Railway Companies. Besides the city, those 
companies were made défendants to the action, and damage attributed 
to the élévation of their tracks, as well as to the vacation of the street, 
was claimed; but, under the peremgtory instruction of the court, those 
companies were found not guilty. , .,, ■ 

The radical proposition of the plaintiff in error, that "the ordinance, 
under which Twenty-First street, near the plaintiff's premises, was 
closed, was passed by the city in the exercise of its police powers, and 
hence no right of action accrued to the plaintiff by reason of the same, 
or of any acts done in pursuance tberepf," we do not deem tenable. 
The right to regulate the use of streets is recognized to be a police 
power, but no décision has been cited, and we know of none, in which 
it.has been held or said that the power to vacate streets is of that char- 
acter; and, as we conceive, it could not be regardedas of that quality 
in a partjcular instance becau^e exercised in connection with the 
exercise of another power concède^ to be of that kind, like the power 
to compel the élévation of .railroad; tracks. When in this instance 
the city determined that' the railroad. tracks adjacent to the property 
of the défendant in error should be elevated, it was a matter of choice 
on the part of the city, and wasdtttade a matter of agreement between 
the city and the railroad companies, what streets should hâve subways, 
and what should be closed; and; whehit' was detèrmined that Twenty- 
First street shoîi'ldbd closed where crossed by the railroad tracks, if 
there resulted to the property of -the .défendant in error a spécial in- 
jury, for which he was, otherwise jentitled to compensation, it would.be; 
an exceedingly harsh and unjust conclusion to say that the harm re- 
sulted frotn the exercise of a police power, and was the'rèf'Ore damnum 
absque injuria, or rëmedilëss. If mét*è i cbûïd'have bëéâ doubt on the 
question, it was removed by an act of the législature of Hlinois (section 
1, c. 145, Rev. iSfc 111.), which, af ter défini n g the "power to vacate or 
close any street or alley, or portion of the same," provides that, "when 
property 1 isdam'âged by the vacation or ciosiiig of *&%; street or alley, 
the same shalï be ascértained and païd as providëd, tyylaw." In^ 
stead of this meaning no more than the constitution al provision that 
'<private ■• property shaJ.1 not be. taken or damaged for publie use with- 
out just compensation," etc., it is a "Spécifie provision that there shall 
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be compensation for damage caused to property by the vacation of a 
street or alley, or a portion thereof ; and if before that enactment the 
vacation of a street could hâve been regarded as an exercise of police 
power, for the injurious résulta of which there could be no right of 
compensation, the statute to that extent abolished the doctrine, and 
established the rule for such cases that the individual, when sacrificed 
for the benefit of the public, shall not go unreeompensed. 

The second proposition advanced is that the plaintiff had no cause 
of action because the closed portion of the street was not adjacent to 
his property; but, while it is conceded that no one can recover for an 
injury suffered in common with the public, it is not essential to the 
right of action, under the décisions in Illinois, that the property al- 
leged to hâve been injured should abut upon the vacated portion of 
the street. See Rigney v. City of Chicago, 102 M. 64 ; City of Chicago 
v. Union Building Ass'n, Id. 379 ; Littler v. City of Lincoln, 106 111. 
353; City of East St. Louis v. O'Flynn, 119 I1L 200, 10 N. E. 395; 
Chicago Anderson Pressed-Brick Co. v. City of Chicago, 138 Hl. 628, 
28 N. E. 756; Parker v. Catholic Bishop, 146 111. 158, 34 N. E. 473; 
City of Chicago v. Burcky, 158 111. 103, 42 N. E. 178. While no part 
of Twenty-First street within a rod of the property of défendant 
in error was closed, yet egress and ingress which had existed to and 
from the west were eut off, leaving no immédiate communication with 
the next cross street in that direction; and in that respect, at least, 
he suffered a spécial inconvenience in the use and enjoyment of his 
property, for which he should receive compensation. Whether there 
were other éléments of spécial injury, we do not décide. The mère 
cutting off of travel along the street would seem to be a common 
injury, for which individual relief is not allowed. 

It remains to consider whether the court erred in the admission of 
testimony. Witnesses were permitted to testify that the rents paid 
for neighboring properties were less after than before the vacation 
of the street. Under décisions in New York, directly in point, 
this testimony was incompétent. Jamieson v. Railwav Co., 147 N. Y. 
322, 41 N. E. 693; Witmark v. Eailroad Co., 149 N. Y. 393, 44 N. E. 
78. But it is argued that in Illinois the évidence was compétent, be- 
cause "it is the well-settled rule in Illinois that the proof of sales of 
property similarly located is compétent évidence, as bearing on the 
question of the value of property sought to be taken or damaged." 
The cases referred to are Culbertson & Blair Packing & Provision Co. 
«. City of Chicago, 111 111. 551; Elmore v. Johnson, 143 m. 530, 32 
N. E. 413; Peoria Gaslight & Coke Co. v. Peoria Terminal Ry. Co., 
146 Hl. 372, 34 N. E. 550; Railroad Co. v. Haller, 82 111. 208, and cases 
there cited. When the question is of the value of a particular prop- 
erty the rule seems to be gênerai, though not universal, that proof 
may be received of sales of other like properties similarly situated. 
Lewis, Em. Dom. § 443. When there has been an actual taking of prop- 
erty, and the value thereof is directly and necessarily in issue, the per- 
tinency and force of such évidence are so apparent that the propriety 
of admitting it has been generally recognized; and it has been held 
in some instances to be proper for the purpose of showing the value 
of property damaged and not taken, though in such cases the value of 
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the property injured is not in direct issue, and can be pf incidental 
importance only. The issue in that class of cases^is the amount 
of damage done to the property,— the dépréciation in 'its value attrib- 
utable to the cause complained of; and the light thrown on that ques- 
tion by the sales of other property, though compétent, it is clear must 
be uncertain. In Hohmann v. City of Chicago, 140 Hl. 226, 230, 29 
N. E. 671, it was said: 

"To make the évidence of any vaine; it would be necessary to show a sub- 
stantial identity of conditions in ail respects; but no offer was made to do that, 
lf, indeed, proof of that character would hâve been possible." 

In Eailroad Co. v. Haller, supra, it was said: 

"What the property would sell for before and after the road was constructed 
would be one of the modes of ascertaining the damages, if the priée was shown 
to be reduced by reason of the building of the road. But it would not be the 
only means of determining the question. So would its rental value be another, 
where the property was held for rent, but the latter mode would not be a proper 
criterion where it was not held for that purpose. If there was no other property 
of the same value or description in the place, which had been sold, then other 
modes would hâve to be resorted to than the proof of the sale of such property 
before and after the damage done." 

The plain implication hère is that the évidence of rental values of 
the property injured, only, is admissible. That being so, there can, 
of course, be no évidence of that character when the property is not 
held for the purpose of rent. It is to be observed, in passing, that 
the déclaration in this case does not show the existence of buildings 
on the premises of the défendant in error, nor for what purposes the 
lots had been used. In Eailroad Co. v. White, 166 111. 375, 46 N. E. 
978, the court, after stating the character of évidence which is ad- 
missible in such cases, said, "It is not proper, however, to show how 
other property was specifically injured." No case in Illinois or else- 
where has been cited wherein it was held that proof of rental values 
of other properties than that in direct issue was compétent. We 
cannot believe that évidence of that character can, in gênerai, be pro- 
motive of just conclusions, and it is beyond doubt that the évidence 
offered in this case was deceptive and misleading in its tendency. 
It was doubly so because the réductions in rents which were shown 
were attributed by the witnesses largely to an increase of dust, cin- 
ders, smoke, and steam, credited to the élévation of the railroad tracks, 
and not solely to the vacation of the street; and neither by the évi- 
dence, nor by the instructions of the court, was the jury f urnished a 
basis for determining to what extent the rental values proved were 
affected by the vacation of the street alone. It is therefore impossi- 
ble to say that the évidence was harmless. Our holding is that it was 
incompétent. The judgment below is reversed, with instruction to 
grant a new trial. 
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WALDRON et al. v. JOHNSTON. 

(Circuit Court, S. D. Georgia, E. D. March 2, 1898.) 

Gaming Contracte— Dealing in Futures. 

A contract for the future delivery of cotton, made merely to speculate in 
différences on the rise and fall of the priée without any intention to deliver 
or receive cotton, is void as a gaming contract, not only under Code Ga. § 
3G71. but also under the gênerai law as announced by the suprême court of 
the United States. 

This was an action of assumpsit by Waldron & Taintor against 
James H. Johnston. 

Garrard, Meldrim & Newman, for plaintiffs. 

Erwin, Du Bignon, Chisholm & Clay and Saussy & Saussy, for de- 
fendant. 

SPEEE, District Judge. The case presented for décision is this: 
An auditor finds that the défendant is indebted to the plaintiffs on their 
demand in the sum of $3,035.37. The défendant has filed exceptions 
to the report upon the material ground that the conclusions of law 
which the auditor draws from bis flndings of fact are erroneous. The 
flnding of fact not excepted to, and therefore admitted to be true, upon 
which I think the décision must dépend, is as follows: 

"I flnd that the défendant during the same period resided in Savannah, Geor- 
gia, and was there engagea in mercantile pursuits, and that he employed the 
plaintiffs to make contracts for the future delivery of cotton in New York, with 
the intention of realizing upon the différences in values arising under said con- 
tracts in the New York market before the time for the delivery of said cotton 
arrived. I further find that he never intended to deliver or receive cotton under 
said contracts, but relied on his agents to avold this contingency. I flnd that 
the defendant's intention not to deliver or receive cotton, but simply to realize 
upon the différences in values, was known to the plaintiffs, and that they so 
managed his business as to carry out this intention, and did, so far as he was con- 
cerned, avoid the delivery of cotton." 

It is insisted by the défendant that this finding affords an instance 
of a gaming contract which the courts will not lend their aid to en- 
force. Code Ga. § 3671, provides as follows: 

"Gaming contracts are void, and ail évidences of debt or encumbrances or 
liens on property executed upon a gaming considération are void in the hands 
of any person." 

The statute is not enacted to favor a défendant who has engaged 
in transactions of this character, but as an expression of a definite 
and fixed policy to discourage and prevent transactions which the law- 
making power has determined to be contra bonos mores. The topic 
has been repeatedly discussed by the suprême court of the state. In 
Cunningham v. Bank, 71 Ga. 400, transactions in "futures," similar to 
those now before the court, were declared to be "wagering," "gam- 
bling," "immoral," and "illégal contracts." The transactions thus 
stigmatized by the suprême court of the state, to quote its description, 
was "the purchase of certain cotton with the intention and understand- 
ing of both parties that the cotton was not to be delivered to or received 
by the défendant; that there was to be a settlement at a future day, 
when the défendant was to receive or pay the différences between the 
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contract priée and the market price." The same case was again bef ore 
the suprême court and was reafflrmed. 75 Ga. 366. A note wliich 
had been given to the payées, the considération of which was money 
to be expended by them in the purchase of "cotton futures" for and on 
account of Cunningham, was heïd to be void. In Walters v. Corner, 
79 Ga. 796, 5 S. E. 292, where the défendant dealt with the plaintiffs 
in their own name and on their own responsibility, and where Corner 
& Co. admitted that this was done for the purpose of purchasing "cotton 
futures," the suprême court held it "to be a wagering contract, and 
that plaintiffs could not recover for services or losses incurred in for- 
warding the transaction." In Alexander v. State, 86 Ga., 246-249, 12 
S. E. 408, the suprême court further held that the business of buying 
and selling "cotton futures" was not protected by the interstate com- 
merce clause of the constitution of the United States. 

The plaintiffs relied upon the cases of Warren v. Hewitt, 45 Ga. 501, 
and Heard v< Russell, 59 Ga. 25, Thèse are, however, clearly distin- 
guishable from. ihë cases above cited. In both of thèse cases, which 
are deemed by their counsel to be favorable to the plaintiffs' view of 
the transactions, the court fôund £hat the contracta were for the pur- 
chase of cotton for future delivery. To purchase cotton for future 
delivery is a very différent thing from speculating in the différences 
which may in future exist because pf the rise or fallof the market. 
The one transaction is not iniinical to the policy of thë law; the other 
is denounced, not bnly by the statute, but by reiterated décisions of 
the suprême court, expressed with ail the emphasis of which the emi- 
nent jurists composing it were capable* It is, moreover, true that 
the salutary principle expressed in the Georgia statute and by thèse 
repeated décisions of the suprême court of the state received high sanc- 
tion and approbation in numerbus. and controlling décisions of the su- 
prême court of the United States. As early as March 3, 1884, in the 
case ùf Irwin v. Williar, 110 U. S. 499> 4 Sup. Ct. 160, the suprême court 
held as follows: 

"If, under guise of fi contract to deliver goods at a future day, the real intent 
be to speculate in the rise or fall of priées, and the goods are not to be delivered, 
but one party is to pay to the other the différence between the contract price 
and the market price of the goods at the date flxed for executing the contract, 
the whole transaction is nothing more than a. wager, and is null and void." 

It would be difficult to discover a condition more precisely identi- 
cal with that foûnd to exist by the auditor in this case in his first find- 
ing hereinbefore recited. Equally opposite to his second finding is the 
following déclaration of the court : 

"When the broker is privy to the unlawful design of the parties, and brings 
them together for the very purpose of entering into an illégal agreement, he is 
particeps crlminis, and cannot recover, for services rendered or losses incurred 
by himself on behalf,jf either in forwarding the transaction." 

This décision, in whîch the opinion of the unanimous court was ren- 
dered by Mr. Justice Mathews, v?&& again by a unanimous court cited 
with approbation in Embrey v. Jemison, 131 U. S. 336, 9 Sup. Ct. 776. 
There, also, Mr. Justice Harlan, speaking for the court, declared: 

"In the présent case, according to the averments in the plea of wager, the 
plaintiff was the broker who effected the purchases of future-delivery cotton. 
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He was privy to the unlawful design of the parties; represented one of them 
in ail the transactions; and advanced the money necessary to carry, and for the 
express purpose of carrying, thèse eotton 'futures' on account of the défendant. 
His position,, therefore, was not that of a person merely advancing money to or 
for one of the parties to a wager, without having himself any direct connection 
with the makiDg or exécution of the contract of wager itself. He was, in every 
sensé, particeps criminis." 

It is insisted, however, that a contrary doctrine has been established 
by the décision ot the suprême court in the case of Bibb v. Allen, 149 
U. S. 483-505, 13 Sup. Ct. 950, where the décision was rendered by Mr. 
Justice Jackson. An examination of this case, however, will readily 
disclose the fallacy of this contention. In Bibb v. Allen, it was, to 
quote from the language of Justice Jackson on page 490, 149 U. S., and 
page 953, 13 Sup. Ct., "shown by the correspondence and by other testi- 
mony in the case that there was no agreement or understanding be- 
tween the plaintiff s and défendants that the eotton sold for fu- 
ture delivery was not in fact to be actually delivered. * * * It 
was also testified by both the plaintiffs and défendant Bibb that 
there was no understanding or agreement, either express or implied, 
between them, at the time of entering upon the transactions or during 
their progress, that the eotton sold for account of the principals was 
not to be delivered at the time stipulated in the contracts of sale made 
for their account." And again : "The undisputed testimony establish- 
es that the sales were not wagers, but that the eotton was to be act- 
ually delivered at the time agreed upon." If thèse statements of the 
learned justice be contrasted with the ânding of the auditor in this 
case, the cases are readily distinguishable. Indeed, Bibb v. Allen is 
conclusive authority for the défendant in the case at bar, for, after 
holding that the évidence shows a contract made bona flde for the 
actual delivery of eotton itself, the learned justice remarks: "It is not 
questioned that, if the transactions in which the parties are engagea 
were illégal, the agent cannot recover either commission for services 
rendered therein or for advances and disbursements by him for his 
principal;" citing Story, Ag. §§ 330, 334, and Irwin v. Williar, supra. 
The learned justice brings to assist the cogency of his own reasoning 
upph'the law the custom of perhaps the most authoritative organisation 
of the eotton trade itself when he déclares, on page 491, 149 U. S., and 
page 953, 13 Sup. Ct. : "In addition to this, it is shown that the rules 
and régulations of the New York Cétton Exchange recognized no con- 
tracts except for the sale and purchase of eotton to be actually de- 
livered." 

From the considérations of thèse authorities, the conclusion is ob- 
vîous and inévitable that, while à contract made in good faith for the 
future actual delivery of eotton itself is enforceable, yet, however in- 
genious may be thé deyiee to avoid the law, whenever it appears that 
the transaction in "futures" is made merely to speculafe in différences 
on the rise and fall of the market, and this is known to both parties, the 
pôïicy of the law commànds the court to withhold its assistance to 
either party. Whether it be true, as insisted, that this pblicy, if re- 
spected by the courts, will serve tbdiscouragé dangerouB spéculation, 
will encourage the. business commùnity to that orderly and legitimate 
traffic and industry whïèh is thé sure précu-reor of suicess to the indi- 
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vidual and large prosperity to the public, will withhold from the youth- 
fui or the uninformed tnose temptations towards daring ventures 
which often resuit in bankruptcy and ruin, and will make it more diffi- 
cult for skillful operators to manipulate for their own profit the rise 
and fall in the priées of the great staples upon which the welf are of the 
people dépends, it may not be hère profitable or appropriate to discuss. 
It is sufflcient to ascertain what is the definite policy of the law, and 
to obey it. The exceptions are sustained, and a judgment for the de- 
fendant will be directed. 



In re ORPEN. 
(Circuit Court, N. D. Califomia. April 11, 1898.) 

1. Extradition— Evidence— Certificate of Diplomatic Officer. 

Where the certificate required by the act of August 3, 1882 (22 Stat. 216), 
to dépositions, warrants, or other papers offered in évidence in extradition 
cases, is signed by the chargé d'affaires ad intérim, the court will take judi- 
cial notice that such chargé was, at the time such certificate was given, the 
principal diplomatie officer of the country where it was given. 

2. Same— Réquisition and Mandate. 

A réquisition from the foreign government and mandate from this govern- 
ment are not necessary, under Rev. St. § 5270, to initiate proceedings in 
extradition before a committing magistrate, and it is sufflcient if it appears 
that the complaining witness is actlng for the foreign government. 

8. Evidence — Dting Déclaration. 

It is not necessary that the déclarant should hâve said, in so many words, 
that she was speaking under a sensé of Impending death, but it is sufflcient 
if it satisfactorily appears that the dying déclaration was made in the 
knowledge of impending death. 

Charles Page, for British consul gênerai. 
Wal. J. Tuska, for Orpen. 

MOKROW, Circuit Judge (sitting as committing magistrate). 
This is an application by the British consul gênerai at San Fran- 
cisco, as the représentative of the kingdom of Great Britain and 
Ireland, for the extradition of Arthur Herbert Orpen for the crime 
of murder alleged to hâve been committed at Auckland, colony 
of New Zealand, on December 25, 1897. The application for the 
appréhension of the accused was made on January 13, 1898. A war- 
rant of arrest was duly issued and served by the United States marshal 
on January 19, 1898. 

Miss Susan Harriet Campbell McCallum died at a private hospi- 
tal in the city of Auckland, New Zealand, on Saturday night, De- 
cember 25, 1897. She had been under the care of Dr. Arthur Her- 
bert Orpen. At about 11:30 a. m. of that day Dr. Orpen, in the 
name of Arthur Herbert, purchased a steerage passage on the 
steamship Alameda, for San Francisco, and took passage on the 
vessel under the name of Arthur Herbert. The vessel sailed for 
San Francisco on the afternoon of December 25, 1897, and arrived 
in San Francisco, with Dr. Orpen on board, on January 19, 1898. 
On January 13, Mr. J. W. Warburton, her British majesty's consul 
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gênerai at San Francisco, made affidavit before me, charging, upoD 
information and belief, that Arthur Herbert Orpen, sometimes 
known as Arthur Herbert, did, on the 25th day of December, A. 
D. 1897, at the city Auckland, in the colony of New Zealand, with- 
in the dominion and jurisdiction of her Britannic majesty, com- 
mit the crime of murder upon Susan Harriet Campbell McCallum, 
by means to the amant unknown. It was alleged, in the affidavit, 
among other things, that the accused was a fugitive from justice, 
and was seeking an asylum within the territory of the United 
States; that the facts had been communicated to affiant in part 
by cable from the chief of police at Wellington in said colony of New 
Zealand, and in part by telegram from Sir Julian Pauncefote, her 
Britannic majesty's ambassador extraordinary and plenipotentiary 
to the United States. Application was made for a warrant of 
arrest, to be issued for the appréhension of the accused, under the 
provisions of the treaty between Great Britain and the United 
States proclaimed November 10, 1842. A warrant was thereupon is- 
sued, the accused was arrested, and held to await the arrivai of 
the évidence tending to establish his guilt. The identity of the 
prisoner is admitted. 

In support of the complaint, certain papers were presented and 
admitted in évidence provisionally, subject to objections which 
were to be further considered. It is objected that thèse papers hâve 
not been certified so as to entitle them to be admitted in évidence. 
The certificate is as f ollows : 

"American Embassy, London, February 25, 1898. 

"I, Henry White, chargé d'affaires ad intérim of the United States of America, 
hereby certify that the annexed papers, being copies of the warrant of arrest 
and the information and dépositions and exhibit upon which the said warrant 
was granted, proposed to be used upon an application for the extradition from 
the United States of Arthur Herbert Orpen, chargea with the crime of murder, 
alleged to hâve been committed in the British colony of New Zealand, are prop- 
erly and legally authenticated, so as to entitle them to be received in évidence 
for similar purposes by the tribunals of Great Britain and her colonies, as re- 
quired by the act of congress of August 3, 1882. And I further certify that the 
signature 'F. H. Villiers,' on the page numbered (2) of thèse documents, at the 
foot thereof, is the proper handwriting of the Hon. F. H. Villiers, one of the 
assistant undersecretaries of state for the foreign affairs of her Britannic 
majesty. 

"In witness whereof I hereto sign my name and cause the seal of this embassy 
to be affixed this 25th day of February, 1898. 

"[Seal.] Henry White, 

"Chargé d'Affaires Ad Intérim of the United States to Great Britain." 

Section 5 of the act of August 3, 1882, provides as follows: 

"That in ail cases where any dépositions, warrants, or other papers or copies 
thereof shall be offered in évidence upon the hearing of any extradition case 
under title sixty-six of the Kevised Statutes of the United States, such dépositions, 
warrants, and other papers, or the copies thereof, shall be received and admitted 
as évidence on such hearing for ail the purposes of such hearing if they shall 
be properly and legally authenticated so as to entitle them to be received for 
similar purposes by the tribunals of the foreign country from which the accused 
party shall hâve escaped, and the certificate of the principal diplomatie or con- 
sular officer of the United States résident in such foreign country shall be proof 
that any déposition, warrant or other paper or copies thereof, so offered, are 
authenticated in the manner required by this act." 22 Stat. 216. 
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It is objected that the certifleate of Henry WM te, - chargé d'affaires 
ad intérim of the. United States to Grreat Britain, is not the cer- 
tifleate of thè principal diplomatie or consular officer of the Unit- 
ed States, résident in such foreign country. I am of the opinion 
that this objection is covered by the décision of Judge Brewer in 
Be Herres, 33 Fed. 165, where the court took judicial. notice that a 
vice consul, 1 who was temporarily filling the place of the consul, was 
the principal consular officer of the United States in the province 
of Ontario, in the dominion of Canada. The same rule would au- 
thorize me to take judicial notice that Henry White was, on the 
25th day of Pebruary, 1898, the principal diplomatie officer in Lon- 
don. But whatever doubt I may hâve had on this subject has been 
removed by the following certifleate received by telegraph from 
the secretary of state at Washington: 

..'■■: "Washington, D. 0., April 9th, 1898. 
"Hon. W. W. Morrow, Circuit Judge of the IL S„ San Francisco, Cal.: In the 
matter of the extradition case of Arthur Herbert Orphen, alias Arthur Orpen, 
now before you, I hâve the honor to Ihform you, at the Instance of the British 
ambassador hère, that on February twenty-fifth, 1898, Mr. Henry White was 
chargé d'affaires ad intérim of the United States in London, atid was the prin- 
cipal diplomatie officer of the United States résident in Great Britain on that 
day, r Sherman." 

It is further objected that no réquisition has been inade upon 
this government by the British government for the return of the 
aceused, and no mandate has been issued by this government as a 
foundation for the présent proceedings. The réquisition and man- 
date are not required preliminarily by section 5270 of the Revised 
Statutes. In the case of In re Herres, supra, this ; question was 
considered, and it was held that a preliminary mandate was un- 
necessary tô initiate proceedings : before the committing magistrate, 
and it was sufficient if it appeared by the proceedings that the com- 
plaining witness was acting for the foreign government. To the 
same effect are In re Mineau, 45 Fed.. 189, and In re Adutt, 55 Fed. 
376, and the proceedings in Bènson' v. McMahon, 127 U. S. 457, 8 
Sup. Ct. 1240. In the présent case it sufficiently appears that the 
consul gênerai is acting for and on behalf of the British govern- 
ment in prosecuting the complaint against the aceused. 

The next objection is that it does not appear, from the testimony 
submitted by the British government, that the crime of murder 
has been committed as chargea, or that thefe is probable cause 
for believing that the prisoner committed such crime. It appears 
that the aceused has been for a number of years a practicing phy- 
sician at Auckland, New Zeaïand. On the afternoon of Wednes- 
day, December 22, 1897, he called at a private hospital in that city, 
and stated to a Miss Ogilvie, in charge of the hospital, that he had 
a female patient that he was going to send to the hospital at 8 
o'clock that night, and asked that slie be received. The patient 
was Miss Susan Harriet Campbell McCallum. The doctor said 
the patient had gastritis, and that he wanted her carefully nursed. 
He said that where she was she had improper diet. Some one had 
given her strông tea, which had caused her to vomit, and that was 
the reason he wanted her removed. The patient was received at 



IN RE ORPEN. 763 

the hospital that night. The next day, Thursday, December 23d, 
Dr. Orpen visited his patient at the hospital between 9 and 10 
o'clock in the morning, in the afternoon about 3 o'clock, and again 
at about 9 o'clock in the evening. At the flrst visit, the doctor ex- 
amined the womb of his patient. She was in a very bad condition, 
very weak, vomiting, suffering great pain, gênerai abdominal pain, 
température abnormal, and very cold and clammy. When the doctor 
called in the afternoon he was accompanied by Dr. Purchas, and 
the patient was again examined. Dr. Orpen called alone in the 
evening and twice the next day, first at about 9 or 10 o'clock in 
the morning, and the last time in the evening about 9 o'clock. 
On this last visit he asked Miss Ogilvie what she thought of the 
case, and she replied that she thought that she was going to die. 
The doctor said, "So do I." The doctor did not return to the hos- 
pital and did not again see his patient. She died on the follow- 
ing night. Between the last visit of the doctor and the death of 
Miss McCallum, Dr. Orpen left Auckland hurriedly on the steamer 
Alameda for San Francisco. The post mortem examination of the 
body of the deceased disclosed the fact that Miss McCallum died 
from gênerai périt onitis, folio win g the effects of a wound inflicted 
in the utérus. The médical testimony was to the effect that the 
wound should not hâve been there under any legitimate treatment. 
The inference to be drawn from this fact is that a criminal abor- 
tion had been committed upon the young lady, which was the cause 
of her death, and the association of Dr. Orpen with the case, and 
his peculiar conduct in connection therewith, indicate that he per- 
formed the opération. 

A document entitled, "The Déposition of Susan Harriet Camp- 
bell McCallum, taken at the private hospital, Hepburn street, Auck- 
land, when the déponent is lying dangerously ill," is a part of the 
record in the case. It is objected, on behalf of the accused, that 
this document is not admissible in évidence — First, because it is 
not a déposition taken in any légal proceeding pending at the time 
it was taken; and, second, because it cannot be admitted as a dying 
statement. I am of the opinion that any paper certifled as required 
by section 5 of the act of August 3, 1882, is necessarily admissible 
in évidence. In re Wadge, 21 Blatchf. 300, 16 Fed. 332; In re 
Breen, 73 Fed. 458. The weight and effect to be given to the évi- 
dence are for the magistrate to détermine under the law of the state 
where the examination is being held. 

The statement of the deceased is as follows: 

"My name is Susan Harriet Campbell McCallum. I am a single woman. I 
am known hère as Mrs. Sparks. My birthplace is Port Chalmers. It is about 
twelve montlis since I went to live with Mrs. Steele, at Remuera. After that 
I was at Smïth's, of Avondale. Latterly I hâve been living at Mrs. Basten's, 
in Vincent Street, Auckland. Then I went to live with Mrs. Allworthy, house- 
keeper to Mr. Reid, of Motutapu. I hâve been lodging with Mrs. Metcalfe in 
Haven street, Auckland, f,or about the last three months. I saw Dr. Orpen 
about two months ago. He gave me some pills. I took them twice a day for 
about a week. They had no effect. I did this because I believecl I was in the 
family way. I went to Dr. Orpen again. He put me on a couch, and passed 
an instrument into me. After that I felt as if I were going to faint. I walked 
home. This opération was performed by Dr. Orpen at his office at Coombe'a 
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Arcade, Queen street. The Saturday before last I had a mlscarriage. That 
would be on the llth of December. The opération was performed on the pre- 
vious Thursday, the 9th December. I was very ill on the llth December. 
Dr. Orpen came to see me at Haven street on the following Monday, the 13th 
December, and has been to see me every day since,— sometimes twice a ûay. 
I was admltted hère on Wednesday last, the 22d December, at 8 p. m. Dr. Or- 
pen came to see me hère yesterday twice. He came at 10 in the morning, and 
in the afternoon met Dr. Purchas hère. Dr. Orpen has been to see me hère 
three times to-day. Dr. Purchas has also been to see me to-day. If anything 
happens to me, will you communicate with my father, who is the harbor master 
at Dunedin? I would like my body to be sent home. I am making this state- 
ment because I think it probable that I may die soon. I hâve some money in 
the Auckland Savings Bank, and Mrs. Metcalfe has my book, My father will 
settle any expenses. 

Her 
"Susan Harriet Campbell X McCallum. 
mark 

"Taken and sworn this twenty-fourth day of December, 1897, at midnight, 
the déponent making her mark, being too weak to sign her name. 

"Before me, [Signed] Albert J. Allom, 

"A Justice of the Peace for the Colony of New Zealand." 

It is objected that it does not appear from this statement that 
the deceased was under a sensé of impending death at the time 
she made the statement. The rule, as stated in Tayl. Ev. § 718, is 
that it is not "necessary that the déclarant should hâve expressly 
said, in so many words, that he was speaking under a sensé of 
impending death. It will be enough if it satifactorily appears, in 
any mode, that the déclarations were really made under that sanc- 
tion; as, for instance, if that fact can be reasonably inferred from 
the évident danger of the déclarant, or from the opinions of the 
médical or other attendants stated to him, or from his conduct, 
such as settling his affaire, taking leave of his relations and friends, 
giving directions respecting his funeral, receiving extrême unction, 
or the like. In short, ail the circumstances of the case may be re- 
sorted to, in order to ascertain the state of the declarant's mind." 
From ail the surrounding circumstances, and from the statement 
itself, I am of the opinion that the statement was made in the 
knowledge of impending death, and that it should be received as 
a dying déclaration tending to establish the guilt of the accused. 
It folio ws that the évidence is suffi cient to warrant me in believ- 
ing that the crime of murder was committed as charged in the com- 
plaint, and that the accused is guilty of the offense. The proper 
certiflcate will be prepared. 



DEERING HARVESTER CO. v. WHITMAN & BARNES MFG. CO. 
(Circuit Court, N, D. Ohio, E. D. September 9, 1897.) 

No. 5,463. 

Teade-Mark — Acquisition. 

The stamping of letters and figures upon the pièces of machinery golng to 
make up the machines of which they severally form a part is presumably 
for the purpose of identifylng the several parts; and, if it serves also to de- 
note the manufacturer, that ia incidental only, and does not croate a trade- 
mark. 
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This was a suit in equity by the Deering Harvester Company against 
the Whitman & Barnes Manufacturing Company for alleged infringe- 
ment of a trade-mark. 

Banning & Banning, for complainant. 

Charles Baird and Robert H. Parkinson, for défendant. 

SEVERENS, District Judge. In this case I am satisfied that the 
letters and figures stamped upon the pièces of machinery by the com- 
plainant, and upon which it sets up its claim for trade mark or marks, 
were intended in their primary purpose to designate the several pièces 
of machinery, one from another, in order to give information to its 
own employés, and its customers who should use its machines, of the 
identity of the pièce thus designated ; and that, if the use of such let- 
ters and figures in the manner in which they are employed serves also 
to dénote the manufacturer, this is incidental to the principal purpose. 
The claim of a multitude of trade-marks for the purpose of designat- 
ing the. several parts which go to make up the various combinations 
exhibited by the several machines which the party manufactures, is 
very unusual and extraordinary. As a gênerai thing, a trade-mark 
is a common one, designating generally the thing upon which it is im- 
pressed as of the manufacture of the party seeking to establish a 
claim to the exclusive right thereto. It may be possible to establish 
a right to such heterogenous trade-marks, but I think the rational in- 
ference from such a course would be that the marking is for the iden- 
tification of the thing rather than the manufacturer. Upon the évi- 
dence in the record, I do not think the défendant can be held to be 
engaged in the sale of the obnoxious articles under a pretense that 
such articles were actuallv manufactured or originally supplied by the 
complainant. The défendant has done no more than was fairly nec- 
essary to enable the public to identify the things wanted from other 
pièces in the maoÀines of which they severally form a part. In my 
judgment, the trade-mark cases decided by the suprême court of the 
United States, especially the more récent ones, are quite décisive of 
this case against the complainant. Manufacturing Co. v. Train er, 101 
U. S. 51; Lawrence Mfg. Co. v. Tennessee Mfg. Co., 138 U. S. 537, 11 
Sup. Ct. 396; Coats v. Thread Co., 149 U. S. 563, 13 Sup. Ct. 966; 
Mill Co. v. Alcorn, 150 U. S. 460, 14 Sup. Ct. 151. It does not appear 
to me that the case of Singer Mfg. Co. v. June Mfg. Co., 163 U. S. 169, 
16 Sup. Ct. 1002, is opposed to this conclusion. In view of thèse déci- 
sions, it seems unnecessary to go into a discussion of the cases at large. 
The resuit is that the bill must be dismissed. 



R. HEINISCH'S SONS CO. v. BOKBR et al. 

(Circuit Court, S. D. New York. March 18, 1898.) 

1. Unfair Compétition— Use of Proper Name— Injunctioh. 

Défendants, former agents for the firm of E. H.'s Sons, complainant's as- 
signor, which firm enjoyed a high réputation as manufacturer of shears, en- 
tered into a contract with one H., a former member of that firm, by which 
they acquired, among other things, the right to use his Dame upon ail their 
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goods. H., on withdrawing from the flrm, had conveyed to it ail hls interest 
in its property, assets, and business; and défendants, in a con tract with the 
flrm, hàd àdmltted that it was the "sole owner of the H. trade-mark." De- 
fendants at once began to make and sell shears stamped with H.'s uame, 
and packed in a manner similar to complainant's goods, so as to lead the 
ordinary purchaser (but not, it was claimed, the trade) to believe them the 
same. At the same time, défendants continued to style themselves, upon 
signs, In circulars, etc., "agents for K. H.'s Sons." It appeared that nothing 
had ever been done under any clause of the contract, except that conveying 
the right to use the name; and thereal object appeared to hâve been solely 
to acquire, under eover of the other clauses, a claim to that name. Held, that 
the circumstances clearly indicated fraudulent intent, and that complainant 
was entitled to an injunetion against the use of the name, and to an account- 
Ing. 

2. Same— Deceit pf Purchaser. 

, In a suit to restrain unfair use of a trade-name, the criterion of unf air com- 
pétition' is whether ordinary purehasers, as distinguished from members of 
the particùlar trade, are deeeived. 

8. Same— Natdbal Conséquences OB' Acts. 

Where parties act in such a manner as naturally tends to deceive the pub- 
lic, they must be presumed to hâve contemplated the natural conséquences 
of their acts. 

4. Same — Attitude op Codkts of Equity. 

Courts of equity keep pace with new developments in compétition for pub- 
lic favor, and insist that it shall be won only by fair trade. 

This was a suit in equity by the R. Heinisch's Sons Company 
against Cari F. Boker and others to enjoin alleged infringement of a 
trade-mark, and unfair compétition in trade. 

Rowland Cox, for complainant. 
John J. Gleason, for défendants. 

TOWNSEND, District Judge. More than 60 years ago one Rochus 
Heinisch began the business of making shears and scissors, and shortly 
thereafter established a factory at Newark, N. J., where said business 
has ever since been continuously carried on. In 1871 he sold said 
business to his three sons, Rochus, Jr., Edmund E., and Henry C. 
Heinisch, who carried it on as co-partners, under the flrm name of R. 
Heinisch's Sons, until 1877, when said Henry C. Heinisch withdrew 
from the firm, and assigned to it ail his right, title, and interest in its 
property, assets, and business. At that time the parties executed an 
agreement whereby said flrm, complainant's assignors, sold to H. 
C. Heinisch the stock of goods in the partnership store, and agreed 
"to sell to the said Henry C. Heinisch ail goods or wares manufactured 
by them, . * * ; ; * and to turn over and transfer to the said H. C. 
Heinisch ail orders reeeived by them from other quarters for goods of 
their manufacture." And said H. C. Heinisch agreed "not to sell or 
manufacture any other goods in the Une or of the kind manufactured 
by the said party of the second part." In 1878 said agreement was as- 
bigned to défendants' predecessors, With the consent of the complain- 
ant's assignors; and they (complainant's assignors) extended the ternis 
of said agreement for five years, and agreed to manufacture for de- 
fendants' predecessors another quâlity of shears to be known as the 
"Trenton" brand. In 1883, upon the termination of said agreement, 
certain disputes arose between the parties, which resulted in an agree- 
toent between H. C. Heinisch and défendants' predecessors whereby 



b. heinisch's SONS CO. V. BOKER. 767 

he agreed not to engage for 10 years in the manufacture or sale of 
shears in compétition with the business either of complainant's or de- 
fendants' predecessors. In 1888 complainant's assignor and défend- 
ants executed an agreement which described complainant's assignor 
as "sole proprietor of the Heinisch trade-mark in cutlery, and manu- 
facture of the same," and constituted défendants their selling agents 
for four years, unless sooner terminated, and wherein complainant's 
assignor agreed to furnish his goods to défendants; said goods to be 
"known and designated as Heinisch quality goods," and "to be stamped 
with the regular Heinisch name, or with spécial brands." In 1892 
the complainant corporation was organized, and ail the rights of said 
Rochus Heinisch and of said firm were duly assigned to it. Upon the 
termination of said 1888 agreement, on May 1, 1892, the complainant 
corporation resumed the sale of the Heinisch goods. June 10, 1892, 
said H. C. Heinisch made an agreement with défendants to manufac- 
ture for and sell to them, as his agents, a certain kind of shears pat- 
ented by him. Said agreement contained further provisions, as fol- 
io ws : 

"Third. The parties df the first part shall hâve the rïght to manufacture, or 
cause to be manufacturée!, any other kinds or styles of shears or other cutlery 
which they may désire to make and place on sale, with the name 'H. 0. Heinisch,' 
which words shall constitute a trade-mark, to be duly registered and adopted 
by the parties as such, which said trade-mark, for ail uses and purposes except 
its use upon said patented shears, shall be the property of and belong to the 
parties of the first part forever. Fourtb. The party of the second part will im- 
part to the parties of the first part any spécial information he may hâve or ac- 
quire as to the best methods of cutlery manufacture; and, in considération of the 
covenants therein contained, he hereby sells, assigns, and transfers to the parties 
of the first part, ail his right, title, and interest in and to said trade-mark, sub- 
jeet only to the agreements herein contained in regard to the said patented 
tailor's shears. Fifth. In considération of the covenant on the part of the party 
of the second part herein contained, the parties of the first part hereby covenant 
and agrée to and with him to pay to him, during his natural life, upon ail shears 
or cutlery upon which they shall use the said trade-mark (other than said pat- 
ented tailor's shears), a royalty of tliree per cent, upon the sale priée of ail such 
shears sold by them; and after his death they agrée to pay to his légal repré- 
sentatives a royalty of one and one-half per cent, upon such sale priée of ail such 
shears sold by them, so long as they shall use said trade-mark." 

The shears manufactured by said Rochus Heinisch acquired a high 
réputation in the markets of the world, and said réputation has in- 
creased, and is now enjoyed by the complainant. In order to identify 
his goods, said Rochus Heinisch affixed to them the name "R. Hein- 
isch"; and said name, alone or as part of the name "E. Heinisch's 
Sons," has been continuously used by his successors in business upon 
said shears and its labels, and otherwise; and certain distinct boxes, 
cards, and labels hâve also been used to identify said goods, which hâve 
been known in the markets as "Heinisch Shears." The défendants 
sell goods, so stamped, boxed, labeled, and advertised under the name 
"H. C. Heinisch," as to lead the ordinary purchaser to believe that their 
goods are the goods of complainant. After the termination of said 
agreement of 1892 with complainant, the défendant for years continued 
to make use of two signs at the sides of the doorway of their store, hav- 
ing thereon the words "R. Heinisch's Sons," and continued to use 
postal cards notifying dealers that they were "sole agents for R. 
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Heinisch's Sons shears." The attempt to explain this conduct as the 
resuit of inadvertence on the part of this astute business corporation 
is more impressive than silence would hâve been. No such explana- 
tion is attempted for the imitation of size, shape, color, collocation, and 
gênerai appearance of complainant's labels. In view of the previous 
relations of the parties, it is clear that the acts of the défendants were 
the resuit of deliberate attempts on their part to appropriate the busi- 
ness and réputation which belongs to complainant, or of such grosa 
négligence as to disentitle them to the favorable considération of a 
court of equity. 

The further contention of défendants, that the trade is not misled, 
if true, is immaterial. It is clear that the devices adopted by défend- 
ants deceive ordinary purchasers. The law, firmly established by re- 
peated décisions in this circuit, enjoins every artifice which promotes 
unfair trade. It is immaterial that professedly innocent individuals 
contribute to inf ringe upon the good will of the proprietor, and impose 
upon the ignorance of the incautious purchaser. A court of equity 
keeps pace with the rapid strides of the sharp competitors for the prize 
of public favor, and insista that it shall be won only by fair trade. 

The défendants contend that, in any event, they hâve a right to use 
the name "Heinisch," or "H. C. Heinisch," upon their goods. H. 0. 
Heinisch sold to complainant in 1877 "ail his right, tatle, and interest 
in and to ail the property, assets, and business of R. Heinisch's Sons." 
In 1888 the défendants admitted that complainant was "sole proprietor 
of the Heinisch trade-mark." In 1892 H. C. Heinisch sold his name to 
them, as a trade-mark. Except for his connection with his patented 
shears, it does not appear that this transaction represented anything 
except the purchase of the right to make profit out of the Heinisch 
trade-name. It is true that the ingeniously worded contract purported 
to provide that H. C. Heinisch should impart "any spécial information 
he may hâve or acquire as to the best methods of cutlery manufacture." 
But said contract further gave to défendants the right to manufacture 
any kind of "cutlery which they désire to make and place on sale with 
the name 'H. C. Heinisch,' " and provided that said name should be "the 
property of and belong to the parties of the first part f orever." In fact, 
défendants' goods were manufactured for them, according to the ordei 
of their manager, Hawkins, by the firm of Clayton Bros., at Bristol, 
Conn. H. C. Heinisch never had any communication with said manu- 
facturera, and said shears were not made under his instructions or 
directions, but said Hawkins "had entire control of the manufacture." 
They were, however, stamped, boxed, labeled, and sold under the name 
"H. C. Heinisch," so arrangea as to simulate the original Heinisch 
goods. When H. C. Heinisch made this contract, in 1892, allowing the 
perpétuai use of his name, ail that he did was to look at some samples 
of the goods which défendants were to hâve manufactured for them, 
and to express his satisfaction with them, as he considered them equal, 
if not superior, to the original Heinisch goods. Although ostensibly 
the chief object of said agreement was to secure the right to the H. C. 
Heinisch patent, not a single pair of tailor's shears has ever been manu- 
factured under said patent. Judging from the conduct of défendants, 
the actual object of said contract was to appropriate the réputation of 
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the Heinisch shears by the purchase of tlie name "H. C. Heinisch," 
which, as a "trade-inark for ail uses and purposes, except its use upon 
said patented shears, shall be the property of and belong to the parties 
of the first part forever." This is not the case of a sale of a good will 
in connection with a plant or a growing business. H. C. Heinisch had 
sold ail his "right, title, and interest" in the Heinisch business in 1871; 
and défendants in 1888 had admitted that plaintiff's assignors were 
"sole proprietors of the Heinisch trade-mark." Nor is this a case 
where the party allowing the use of his name on certain goods has asso- 
ciated himself in business with the manufacturers thereof. It does 
not appear that H. C. Heinisch ever invested any money in said busi- 
ness, or undertook any supervision over, or exercised any skill in, the 
manufacture of said goods. It thus appears that, while neither of the 
ostensible objecta of said contract has been carried out, the Heinisch 
name, attempted to be sold thereunder, has been so used as to deceive 
the public. In thèse circumstances, it must be presumed that the de- 
fendants contemplated the natural conséquences of their acts, irrespec- 
tive of those carefully worded provisions of said contract which appar- 
ently were never intended to hâve any effect. The complainant is 
therefore entitled to an accounting, and to an injunction restraining 
the use of the name "Heinisch," or "H. C. Heinisch," on défendants' 
shears (other than said patented shears), labels, postal cards, and other- 
wise, in any way which will interfère with complainant's enjoyment of 
the benefit of its trade-name. The form of the decree will be deter- 
mined after submission of proposed forma by counsel. 



WESTERN ELECTRIC CO. V. CAPITAL TELEPHONE & TELEGRAPH 

CO. et al. 

(Circuit Court, N. D. Californla. March 29, 1898.) 

No. 12,129. 

1. Patent— Pbior Invention— Multiple Switchboard. 

The Firman patent, No. 252,576, for a "multiple switchboard for téléphone 
exchanges," granted January 17, 1S82, was not anticipated by the British 
patent, No. 4,903, issued to Scribner May 14, 1880; the évidence showing that 
Firman reduced his invention to practice before the flrst step was taken to 
secure the Scribner patent. 

2. Same— Novelty. 

Claim 1 of the Firman patent, No. 252,576, for "the combination of two 
or more switchboards at the central office exchange System, to each of which 
the same téléphone Unes are connected, whereby any two of thèse Unes may 
be connected together upon either of the multiple switchboards," is not void 
for want of novelty because of the prior state of the art, as shown in the 
British patent, No. 13,487, for a télégraphie dial switchboard, and the strap 
switchboard, or the switchboard in use in New Haven and Meriden, Conn., 
in 1878. 

8. Same. 

Claim 2 of the Firman patent, No. 252,576, for "the combination of two 
or more multiple boards, to which the lines of the terminal stations are con- 
nected, and means are described whereby the switchman may readily ascer- 
taln what Unes are in use," is void for want of novelty. 
86 F.— 49 
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; The multiple switchboard desçrjbed In daim. 1 of the Perrln patent, No, 
315,333,, is sflbstantially the same as the invention déscribed in claim 1 of 
thé Firman patent, No. 252,57p; âhd< its use, àlthough In combination witb 
the automaticàlly operated Visual indlcator, is an infringement of that patent 

5. SamB— Injonction. 

Aftee a trial upon the mérita in â case whieh puts in issue lie validity of a 
patent and the question of an infringement, the complainant is entitled to a 
decrée ; stiôwing\vhat issues wéredéci^ed in his favor, and to an injunction 
àgainst'hif rangement, thougb défendant» discontinued their infringement after 
the suit was coninienced. ■> 

6. DEPOSITIONS— TiME OF TAKIN0. ■■'■■: Il 

Deppsitlons not taken within the tjme prescribed by equlty raie 69 cannot 
be read in évidence, when timely objection Is made. 

Barton & Brdwn, George L. KobertS, and E. S. Pillsbury, for com- 
plainant. ■■■''■■'■'■■■ '<■::'' i 
John H. Miller, L. T. Hatfielfl» and 0. 0. Bulkley; for défendants. 

DE Et AVEN, District Judge. Upon the calling of this case for 
final hearing, the complainant movechto exclude from the record the 
déposition of Charles H. Aldrich, and certain documents printed in 
the défendants' record, and specificaliy referred to in the; motion. The 
grounds of the motion, as stated, are: >'■■•' 

"Thàt'said déposition was improperly 'ànd irrëgularly taken and flled, and is 
wholly irrelevant' and immaterial,' and thàt said documents were not proven, or 
properly ( offered, and are incompétent, irrelevant, and immaterial." 

The déposition was not taken within the time prescribed or per- 
mitted by rule 69 (equity rules), and the complainant made this objec- 
tion at the time of the taking, of.the déposition. The motion to ex- 
clude this déposition must therefore be granted, as the rule referred 
to is imperative,. that testimpny tflfcen, after the time prescribed shall 
not be read at thé time of thé hearing. Wooster v. Clark, 9 Ped. 
854. Upon the other branch 6f thé motion, nothing further need be 
said, than that some of the documents referred to are incompétent as 
évidence, not having been properly prpven, and others are not rele- 
vant to the issues made by thé pléadings, and one of them, the pur- 
ported agreement between theiAmeriçaa Bell Téléphone, Company and 
the Western Electric Company, doés flét appear to hâve been formally 
offered in évidence, nôr accoinpànïéd by proof of its authenticity. The 
motion wi)l bé ; granted, and the défendants will be allowed an excep- 
tion to this ruling. 

Having disposed of this preliminary question, t prpçeed to the con- 
sidération of the case on ïthé merits. . 

This is a suit' in equity for an alleged infringement of patent No. 
252,576, granted on January il } ri ï$$%,to the Western Electric Manu- 
facturing Company, as the assignée of teroy B. Firman, who is al- 
leged in the bill of complaint to hâve been the original and first in- 
venter of the invention deseribed'in said lettèrs patent, and emtitied 
"Multiple Switchboard for Téléphone Exchanges." The complainant 
asks for : an r ,injunctjo.n and an. accaunting. The défendants, in their 
answer, dèny thàt' Firman was the original or first inventer of the 
multiple switchboard, and, among other matters, allège that: 

"On November 29, A. ï>. 1879, there was filed in the patent office of the United 
Kingdom of Great Britain and Ireland a provisional spécification, and on tUe 28tl> 
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day of May, 18.80, a complète spécification, under patent No. 4,003, of the year 
1879, granterï to Charles E. Scribner, and. sealed on May 14, 1880, fully disclosing 
and describing a System of multiple switchboards, in winch the same téléphone 
lines are connected to the flrst of the multiple switchboards, and thence to 
respectively corresponding blocks In the second, and so on through the séries, so 
that any two of the lines can be connected together on either of the multiple 
switchboards as specifled In the first and principal claim of the complainant's 
patent; thus anticipating and carrying into effect the useful functions which 
constitute the alleged grounds and meritorious feature upon which the complain- 
ant's patent was granted." 

In respect to the alleged infringement the défendants aver: 

"That they hâve never at any time made or sold any multiple switchboards of 
any kind, character, or description whatsoever; but the défendant corporation, 
the Capital Téléphone & Telegraph Company, has used in its business of con- 
ducting a téléphone exchange a multiple switchboard manufactured under, and 
distinctly claimed and patented and fully protected by, various and sundry let- 
ters patent of the United States granted to Thomas J. Perrin on the 7th day of 
April, 1885, and at other dates, and not in accordance with the description or 
claims of the complainant's patent, and that such multiple switchboard used by 
the défendant corporation follows the principles disclosed and described in the 
expired United States letters patent of Charles E. Scribner, and in said expired 
English patent of Charles E. Scribner, more hearly and closely than those deflned 
and claimed in the complainant's patent." 

The questions arising in the case hâve been carefully and elabo- 
rately presented in the évidence submitted, and also in the arguments 
of counsel. 

1. The claim of the défendants that the alleged invention of Firman 
described in the patent issued to complainant was anticipated by the 
Bfitish patent, No. 4,903, issued to Charles E. Scribner, may be dis- 
posed of in a few words. While the latter patent antedates that of 
the patent in suit, still the évidence shows that Firman had reduced 
his alleged invention of the multiple switchboard to practice early in 
the year 1879, not later than March of that year, severàl months prior 
to the date of the Scribner patent, and also before the first step taken 
to secure that patent. This patent therefore cannot be held to antici- 
pate the alleged invention of Firman. 

2. It is, however, insisted by the défendants that, in view of the 
prior state of the art, there is a want of novelty in the alleged inven- 
tion described in the patent in suit; that it exhibits nothing more 
than mechanical skill, and is ^ mère duplication of old devices; and 
that claim 2 of the patent is void because it is an aggregation of old 
devices, and not a legitimate combination. In order to clearly under- 
stand the force of thèse objections to its validity, it will be necessary 
to state with more particularity the nature of the alleged invention 
described in complainant's patent. The claims of the patent are: 

"(1) The combination of two or more switchboards at the central office of a 
téléphone exchange System, to each of which the same téléphone lines are con^ 
neeted, whereby any two of thèse lines may be connected together upon either 
of the multiple switchboards. (2) The combination of two or more multiple 
boards, to which the lines of the terminal stations are connected, and means, as 
described, whereby the switchman may readily ascertain what lines are in use."' 

The device covered by complainant's patent is shown by the drawing 
flled with the spécifications of the patent, and of which the following 
figure is a copy: 
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In the spécifications filed by Firman, he sets forth the prior state 
of the art in this language: 

"Prior to my invention the individual Unes were grouped upon a single switch- 
board at the central office, or grouped upon two or more boards. In the latter 
case, trunk Unes were used when it was necessary to connect a Une of one board 
with a Une of another board. A large exchange was thus divided up into a 
number of ëxchanges, which could be worked together, when occasion required, 
as one, by means of trunk Unes between the boards. When the number of sub- 
scribers increased so that a single switchman could not do the amount of switch- 
ing reguîred, I gave the switchman an assistant. . I soon f ound, however, that 
a single switchboard would not aceommodate the number of attendants neces- 
sary to do the switching for an exchange qf four or five hundred subscribers." 

The spécifications then proceed: 

"I find, by the use of my new System of multiple switchboards, as hereinaf ter 
described, an exchange of a thousand or mpre subscribers may be successfully 
handled. My. invention consista in providhig two or more switchboards, instead 
bf one, as heretôfore, and so Connecting' the several lines therewith that any 
two lines càn be conneeted oh either of the boards, and also appàratus whereby 
attendants at a given board may, without delay, see what lines are conneeted 
at other boards than their own." 

Then, after a référence to the multiple boards, and the manner in 
which the several téléphone lines entering the exchange are conneeted 
with each of such boards, the spécifications describe the appàratus, con- 
sisting of an indicator or dummy board, and its mode of opération, 
by means of which the attendants at the several switchboards can be 
made to see what lines are conneeted at other boards than their own. 
This is the description: 

"The indicator or duminy board, B, is placed in sight of ail the attendant 
switchmen. I prefer to arrange the multiple boards in Une, and place the an- 
nunciator or dummy board centrally in front of them, so that an attendant, by 
looking back, can see the numbers upon: the annunciator or dummy. ïhere must 
be a number, or other target, corresponding to each subscriber's terminal plat» 
or switch. •* • * Suppose lines a and c are conneeted at multiple board, A, 
and lines b and d at multiple board, A', as shown by cords and plugs. The 
switchmen at the boards, immediately on making thèse connections, notify the 
attendant at the dummy, who thereupon hahgs up the shields or targets, m, 
over the figures 1 and 3 and 2 and 4; and in the same manner, when any Une 
is conneeted upon either of the multiple boards the figure which indicates its num- 
ber Is covered, and a switchman, by glancing at the dummy, sees what lines are 
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connectes. » » » The dummy board or indicator should be large enough to 
accommodate targets or figures which may be readily distinguished by ail of the 
switchmen. Figures may be marked upon the shields or targets, and thus the 
Unes in use may be determined by observing the numbers indicated by the 
figures upon the targets." 

The question of the validity of claim 1 of the patent in suit will be 
first discussed. As before stated, the défendants insist that this 
claim is without novelty ; and, for the purpose of sustaining their con- 
tention, they offered évidence in relation to certain switchboards de- 
signed for, and used in, the opération of the electric telegraph prior 
to the alleged invention of Firman. The télégraphie switchboards 
thus claimed to embrace the éléments found in claim 1 of the com- 
plainant's patent are what is known as the "Dial Switchboard," de- 
scribed in the British patent, No. 13,487, granted to François M. A. 
Dumont, February 7, 1851, and the "Strap Switchboard." It would 
serve no useful purpose to enter into a discussion of the évidence in 
relation to the structure or the manner of operating thèse télégraphie 
switchboards when it was desired that telegraph Unes terminating at 
such boards should be connected. The essential différences between 
each of thèse boards and the multiple boards referred to in claim 1 are 
pointed out in the testimony of the expert witnesses for the com- 
plainant, and need not be repeated hère. It is suffleient to say that I 
hâve given the évidence on this point careful considération, and my 
conclusion is that neither of thèse switchboards can be said to be an- 
ticipatory of the multiple switchboard referred to in claim 1 of the 
patent in suit. So, also, in regard to the téléphone switchboard used 
in New Haven and Meriden, Conn., in the year 1878, and which is also 
claimed by the défendants to embody the subject-matter of claim 1 of 
complainant's patent. That appears to hâve been a single switch- 
board, intended only for the accommodation of a small number of 
lines, and did not, in my opinion, in its construction or opération, in- 
volve the principle or conception of "the combination of two or more 
switchboards at the central office of a téléphone exchange System, to 
each of which the same téléphone lines are connected, whereby any 
two of thèse lines may be connected together upon either of the mul- 
tiple switchboards," which is the invention set forth in claim 1 of the 
complainant's patent. 

The patent itself, in referring to what is known as the "trunking 
System," sets forth the prior state of the art, which most nearly ap- 
proaches the multiple System mentioned in claim 1 ; and the validity of 
this claim, when viewed in connection with the prior state of the art 
thus disclosed, will now be considered. The trunking System consists 
of two or more independent switchboards, each being the terminal of 
lines of a separate group of subscribers; the boards being provided 
with trunk lines, by means of which the attendants can connect the 
lines terminating at différent boards. The manner in which this con- 
nection is made is thus described in one of the briefs filed for the de- 
fendants : 

"When a subscriber in one group called for another subscriber in the same 
group, the switching was done by the old method used on the single switchboard. 
If, however, the subscriber called for did not happen to be in the group of the 
caller, but in another group on a separate board, then the connection was made 



774 .■ •■. 86 FEDERAL REPORTER. 

by Connecting the calling wire with one end of the trunk Une, and the called 
for Wire with the other end, thus establishing electric connection between the two 
subscribers' wires by means of the intervening trunk Une Connecting the two 
boards." 

Under this System, each switchboard is provided with an operator, 
and only those Unes terminating upon a given board can be connected 
together directly by the operator at that board. To connect two lines 
terminating at différent boards, the services of the operators at both 
boards, or their attendants, are required; and, of course, more or less 
time would be consumed in making such connection. In the multiple 
System, bowever, each switchboard is fully equipped with appliances 
with which to operate it; and each board contains terminais for ail 
of the lines entering the exchange, so that any operator is enabled to 
make immédiate connection between any two lines of the System, at 
any one of the switchboards, by the insertion of the two plugs into the 
two switches Connecting the lines which are desired to be put in télé- 
phonie communication. The évidence shows that switchboards operat- 
ed in connection with trunk lines are adapted to give good service only 
to a limited number of subscribers entering a given exchange, and that 
the great advantage or utility of the multiple switchboard is found in 
exchanges where a large number of téléphone lines are brought into 
a single central station. It is urged that the arrangement and elec- 
trical connection between two or more switchboards which constitute 
the multiple System of switchboards covered by claim 1 of the patent 
exhibit nothing more than mechanical skill, — a simple duplication of 
old devices, with no novelty. In support of this contention it is said, 
in substance, that by the trunking system the lines of subscribers ter- 
minating on independent boards could be connected, at the will of the 
operators, by means of the trunk Une; that such was the resuit sought 
by the multiple system, and, to accomplish it, ail that was done by 
Firman was to dispense with the trunk-line wire, and add a branch 
wire from each line entering the exchange to each of the multiple 
boards; and that the use of branch wires for the purpose of making 
electrical connections was not new, but, on the contrary, was well 
known to mechanics skilled in the construction and use of electrical 
appliances. The question of novelty or invention is one of fact, and 
the line which séparâtes what is termed "judgment" or "mechanical 
skill" from that which may be regarded as an act of invention is some- 
times not easy to discern in a given case. The solution of the ques- 
tion is not to be sought by considering separately the différent élé- 
ments entering into its structure, but the alleged invention is to be 
viewed as a whole, and with référence to what may be accomplished 
by its use. In the language of Judge Cox in the case of Coupler Go. 
Y, Pratt, 70.Fed. 624: 

"Invention should be determined more by an ascertainmènt of what the in- 
venter has actually accomplished, than by a technical analysis of the means by 
which the resuit is attained." 

And substantially this same principle was declared by the su- 
prême court of the United States in Loom Co. v. Higgins, 105 U. S. 
591, in which case the court, speaking through Mr. Justice Bradley, 
said: 
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"It may be laid do wn as a gênerai rule, though perhaps not an invariable one; 
that if a new combination and arrangement of known éléments produce a new 
and bénéficiai resuit, never attained before, it is évidence of invention." 

Measured by this rule, it would seem that the multiple System of 
switchboards described in claim 1 of the patent may be properly 
regarded as an invention. It is clear from the évidence that the 
resuit accomplished by its use, in the accommodation of a large 
number of Unes entering one exchange, could not be attained under 
the trunking system, with the same number of operators and with 
the same number of switchboards. While the structural différence 
between the two may not be great, still there is a différence, and 
it is this différence which gives to the multiple System its increased 
utility and advantage over the other in the service of a large ex- 
change. Nor does this invention consist simply in the duplication 
of the switchboards. The illustrations put by counsel of the use 
of two engines where one is unable to pull a train of cars, or the 
addition of a second instrument when one télégraphie instrument 
cannot receive ail of the messages passing over the line, are not ap- 
plicable. It is true that one section of the multiple board may 
be considered as the counterpart or duplicate of each of the other 
sections, but the organization of several sections or boards into a 
unitary system, acting in combination with each of a large number 
of téléphone Unes, and whereby any two lines entering the ex- 
change may be connected on either of said boards, is something en- 
tirely différent from the addition or duplication of independent 
switchboards for the purpose of accommodating additional and sep- 
arate groups of subscribers. The invention appears now to be a 
very simple one indeed, but patents for inventions hâve been sus- 
tained in many cases where the novelty of the invention is not 
more apparent than in that under considération hère. Thus, in the 
case of Mast, Foos & Co. v. Dempster Mill Mfg. Co., 27 C. C. A. 191, 
82 Fed. 333, it was held that the substitution of an internai toothed 
spur wheel for external toothed spur gear in the machinery of wind- 
mills, by combining the same with the pinion, pitman, and pump, 
constituted a patentable invention; and the court, in answer to 
objections somewhat similar to those urged by the défendants in 
this case, proceeded to say: 

"Finally, the counsel for the appellee argue that there is no patentable novelty 
in the combination described in this claim, because internai toothed spur wheëls 
were old and well known, and that the substitution of them for external toothed 
spur gear in the machinery of the windmills was nothing but a double use. This 
argument is always plausible and persuasive where old éléments hâve been com- 
bined to produce a new or better resuit. Each élément, taken by itself, has its 
old effect, and it is always diflicult to understand how it was that the practiced 
eyes of skilled mechanics dld not at once see and apply the necessary remedy 
tô the troublesome evil which the invention removes." 

In Potts v. Creager, 155 U. S. 597, 15 Sup. Ct. 194, the suprême 
court, after referring to the fact that it is frequently a difflcult and 
délicate task to détermine whether or not the application of an old 
de vice to the production of a new or better resuit rises to the dignity 
of an invention, said : 

"And this is not the less true if, after the thing has been done, it appears to 
the ordinary mind so simple as to excite wonder that it was not thought of 
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before. The apparent simplicity of the new device often Ieads an înexperi- 
enced person to think that it wouid hâve occurred to any one famlllar with the 
subject; but the décisive answer is that, with dozens and perhaps hundreds of 
othera laboring in the same field, it had never occurred to any one before." 

So, also, in the Barbed Wire Patent Case, 143 U. S. 275, 12 Sup. Ct. 
443, 450, the suprême court of the United States held that it was an 
act of invention in Glidden to substitute a coiled wire barb for the 
diamond-shaped barb before patented by Kelley. The court in that 
case said: 

"The différence between the Kelly fence and the Glidden fence Is not a radical 
one, but, slight as it may seem to be, lt was apparently this which made the 
barbed-wire fence a practical commercial success. * * * Under such cir- 
cumstances, courts hâve not been reluetant to sustain a patent to the man who 
has taken the final step which has turned a failure into a success. In the law 
of patents, it is the last step that wins. It may be strange that, considering 
the important results obtained by Kelley in his patent, it did not occur to him 
to substitute a coiled wire in place of the diamond-shape prong, but evidently it 
did not; and to the man whom it did ought not to be denied the quality of in- 
venter. There are many instances in the reported décisions of this court where 
a monopoly has been sustained in favor of the last of a séries of inventors, ail 
of whom were grouping to attain a certain resuit, which only the last one of 
the number seemed able to grasp." 

It is not deemed necessary to cite other cases, as it is thought 
the foregoing sufficiently illustrate the rule by which courts are 
governed in passing upon the question of novelty or invention. As 
already indicated, my conclusion is that claim 1 of the patent in 
suit is valid. 

3. Is claim 2 of complainant's patent valid? The défendants in- 
sist that it is not; the grounds of their contention being that it is 
not a true combination, but a simple aggregation of old éléments. 
The language of this claim is as folio ws: 

"The combination of two or more multiple boards, to which the Unes of the 
terminal stations are connected, and means, as described, whereby the switch- 
man may readily ascertain what Unes are in use." 

This claim is for a combination consisting of multiple boards, and 
certain "means" whereby the switchmen at thèse boards may 
readily ascertain what lines entering a téléphone exchange are in 
use. The "means" hère referred to as one part of the combination 
claimed is a dummy board, so placed that it can be seen by the oper- 
ators at the multiple boards. It has upon its face numbers corre- 
sponding to those of the terminal plates or switches upon the mul- 
tiple boards. There is placed over each one of thèse numbers on 
the dummy board a hook, upon which a target or shield may be 
hung. Thus hanging a target or shield over a number on the 
dummy board indicates that the line coming into the terminal plate 
having the same number on the switchboard is in use. There is 
no mechanical or electrical connection between the dummy board 
and the multiple switchboard. Each is under independent control, 
and the targets upon the dummy board are placed upon or taken 
ofl from the hooks by the attendant at that board, as directed by 
the operators at the multiple switchboard; that is to say, when 
the attendant at the dummy board is informed by an operator at the 
switchboard that certain numbered lines terminating at the switch- 
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board are engagea, the attendant notes the fact on the dummy board 
by hanging the targets or shields over the numbers on the dummy 
board corresponding to the numbers of the terminal plates of the 
Unes in use. We hâve in this only the act of one person registering 
upon an independent board what he has learned in relation to the 
présent condition of certain Unes entering the exchange, and ter- 
minating upon the multiple board. There is certainly in this no 
joint action of the dummy board and the multiple switchboard, — 
no coopération between them for the purpose of producing any 
common resuit. The dummy board is indeed so manually oper- 
ated by its attendant as to indicate what lines are connected upon 
the multiple switchboard, but that what is thus shown on the 
dummy board by the position of its targets or shields is not ac- 
complished by reason of any co-operative action of the multiple 
board with the dunimy board is obvious. In my opinion, this claim 
does not disclose a patentable combination. It was said by Mr. 
Justice Woods in delivering the opinion of the court in Stephenson 
v. Railroad Co., 114 U. S. 149, 5 Sup. Ct. 777, that: 

"A combination is patentable only when the several éléments of which it Is 
composée! produce, by their joint action, a new and useful resuit, or an old resuit 
in a cheaper or otherwise more advantageous way." 

It is perhaps not necessary, in order to constitute a true com- 
bination, that each of its éléments should co-act upon another, or 
that the action of the différent parts of the combination should be 
simultaneous. The rule upon this subject is well expressed in the 
following language by Hawley, J., in Standard Oil Co. v. Southern 
Pac. R. Co., 48Fed. 109: 

"What is the distinction between mère aggregation and a patentable combina- 
tion? A combination of well-known, separate éléments, each of which, when 
combined, operate separately, and in Its old way, and in which no new resuit 
is produced which cannot be assigned to the independent action of one or the 
other of the separate éléments, is an aggregation of parts, merely, and is not 
patentable. * * * The parts need not act simultaneously, if they act unitedly 
to produce a common resuit. It is suffleient if ail the devices co-operate with 
respect to the work to be done, and in furtherance thereof, although each device 
may perform its own particular function only." 

It is undoubtedly true that the utility of the multiple switchboard> 
as described in claim 1 of the patent in suit, is greatly increased 
by reason of the fact that it is possible for operators to be informed 
when certain lines are connected, so that the otherwise fréquent 
interconnection of a third with two lines already in use can be 
avoided; but it by no means follows from this considération that 
the means for giving such information, referred to by Pirman in 
claim 2, constituted a patentable invention. There was certainly 
nothing new or novel in the dummy board, with its hooks and tar- 
gets; and such board was not placed by him in combination with 
the multiple switchboard, so as to produce any new or novel resuit. 
My conclusion is that this claim of the patent is invalid. 

4. The défendants, in their answer, allège that the multiple 
switchboards put in opération by the défendant, the Capital Télé- 
phone & Telegraph Company, were patented, and are protected by 
sundry letters patent granted to Thomas J. Perrin on the 7th day 
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of April, 1885. The Perrin patents referred td afè respectivelv 
numbered 315,331, 315,332, and 315,333, and it appears that ail the 
inventions patented therëby eontâih the principle which is thus de- 
scribed in the first claim of the Perrin patent numbered 315,332 : 

"(1) The eombination, in a multiple switchboard, of a séries of main Unes, the 
terminal or connection where each of said main Unes enters each switchboard, 
and a visuàl indicator at each of said terminais or connections on each board; 
the Visual indicators of each line being automatically opéra ted on ail the boards 
whenever any terminal of said line is plugged." 

That such multiple switchboard is substantially the same as the 
invention described in the first claim of the patent in suit is clearly 
shown by the évidence; and, such being the fact, its use, although 
in eombination with the automatically operated visual indicator 
mentioned in the claim just quoted, would constitute an infringe- 
ment of claim 1 of complainant's patent. It appears from the évi- 
dence that thèse infringing multiple switchboards were first in- 
stalled by the Capital Téléphone & Telegraph Company, one of the 
défendants herein, in the month of July, 1895, and were thereafter 
only used to a limited extent by that company in rendering télé- 
phone service to its subscribers, and for which service it made no 
charge, because only a small number of lines were in opération, and 
its System had not been so far completed as to warrant a charge to sub- 
scribers for the use of the lines in opération, when, on October 17, 
1895, the complainant gave notice to the défendant company that 
such multiple switchboards were an infringement of complainant's 
patent, and requested the défendant to discontinue their use. The 
défendant company made no reply to this requesfr, but, upon the 
next day after reçeiving it, commenced to change from the use of 
the multiple System of switchboards to that of the trunking system ; 
completing the change on the 31st day of October, 1895, about one 
week after the flling of complainant's bill of complaint. The de- 
fendants cohtehd that, even thbugh the court should be of opinion 
that upon thèse facts there wàs an infringement pf complainant's 
patent, the bill should be dismissed, because such infringement has 
ceased, and future infringement is not threatened by them. This 
contention is less plausible thannovel. In their pleadings and 
proofs the défendants hâve sought to justify their acts, and hâve 
also put in issue the validity of complainant's patent. The case 
has been fully heard upon the issues thus presented, and as the 
complainant has established the, validity of claim 1 of the patent in 
suit, and the fact of its infringement, it is entitled to an injunction 
restraining the défendants from infringing claim 1 of its patent, by 
the use of the Perrin multiple switchboards, or otherwise. In the 
case of Potter v. Crowell, Fed, Cas. No- 11,323, 3 Fish. Pat. Cas. 112, 
itwas held that the discontinuance of an infringement after the 
commencement of a suit was not ; of itself sufficient to defeat an 
application for an injunction pendente lite. ; The court in that case 
said: 

"Perhaps as safe a çriterion of what is to be apprehended from défendants as 
can be obtained is to look at that which they hâve done, and in their ansv^er 
justify the right to do, rather thah to,,look to the fact of their having discon- 
tinued the alleged injury, and their : detJaration of want of Intention of renewing 
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the same. The court ls not prepared to say that no occasion for the exercise 
of its restraining power is shown in this case, when it is apparent that there 
was such occasion when the suit was commenced; that it has but recently ceased; 
that it may, if défendants feel disposed, be renewed at any tinie; and that the 
complainants claim that they apprehend a continuance of the wrong. * » * 
Nevertheless, upon principle, it seems to the court that the right to protection 
which existed when this cause was commenced ought not to be defeated by any- 
thing which has thus far been asserted on behalf of the défendants, particu- 
larly as no injury can possibly resuit to défendants, while the allowance of the 
motion will insure protection to complainants." 

What was said by the court in the quotation just made applies 
with still greater force when the question arises, as it does hère, 
after a trial has been had upon the merits, and upon pleadings 
which put in issue the right of complainant to any relief. In such 
a case a complainant is entitled to a decree showing what issues 
hâve been deterrained in his favor, and one, also, which will prevent 
any future invasion of his rights by a défendant. The complain- 
ant is entitled to a decree in accordance with the foregoing opinion, 
restraining the défendants from infringing upon claim 1 of the 
patent in suit, by the use of the Perrin multiple switchboards," or 
otherwise, and for an accounting, unless the accounting shall be 
waived by it. Let such a decree be entered. 



EVANS et al. v. STJESS OKNAMENTAL GLASS CO. et aL 

(Circuit Court of Appeals, Seventh Circuit. April 11, 1898.) 

No. 397. 

Patents — Novelty in Invention— Glass Chipping. 

The Evans patent, No. 494,999, for alleged improvements In processes of 
chipping glass, consisting in covering the surface with a film of soap or other 
coating, applying thereto a pattern of flexible material, then submitting the 
glass and pattern successively to the sand blast and hot chipping eompound, 
and flnally removing the pattern and chipping eompound while the latter is 
in a liquid condition, is void for want of novelty and invention, in view of 
the prior state of the art. 28 'C. C A. 24, 83 Fed. 706, affirmed on rehear- 
ing. Showalter, Circuit Judge, dissenting. 

On pétition for rehearing. 

For prior report, see 28 C. C. A. 24, 83 Fed. 706. 

Charles Turner Brown, for appellants. 

L. L. Coburn and H. Gordon Strong, for appellees. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

WOODS, Circuit Judge. The pétition for rehearing assumes that 
the opinion of the court in this case was framed on the theory that, 
if a particular step of the Evans process did not hâve the novelty 
asserted for it in argument, the process, as a whole, must for that 
reason be held to lack novelty. The familiar doctrine was not 
overlooked, though not restated, that a process consisting of dif- 
férent steps, like a combination of différent mechanical éléments, 
may be new and patentable, though every step by itself be old. 
But when a process has no novelty unless it can be found in a 
particular step, and it proves to be wanting there, the entire pro- 
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cess necessarily lacks patentability. The argument at the hearing 
was understood to proceed mainly on that theory, and on that theory, 
as the opinion of the court shows, the appeal was decided. 

Counsel who has corne into the case since a rehearing was asked 
has been allowed to support the pétition by a further brief, the 
scope of which will be indicated by the f ollowing quotations : 

"The fifth step in the Evans process wks absolutely new with him, and was 
not shown, described, or even suggested in the prior art. The broad idea of 
the use of 'glue or similar adhesive and eontracting matter" was not new with 
Evans. The quotation just made Is taken from the Stremme patent of 1867, 
which patent of ail the prior art, utterly indeflnite as it is, cornes the nearest 
to suggesting the fifth step of the Evans method or process." "It remains that 
in the art of , and for the purpose of, chipplng glass, ripping off a pattern with 
the glue thereover, and leaving glue to do the chipping upon strict lines, was 
new with Evans." "Thompson, like Stremme, practiced hand painting 'in cov- 
ering the glass where the same is not to be chipped with a covering of paint 
or varnish.' * * * It plainly appears in Thompson's cross-examination that 
two things characterized his expérimenta, viz. 'cutting through the glue along the 
edge of'the pattern,' and 'simply lifting the tin foil, paper, or other covering (?) 
from the part of the glass which was not to be chipped.' " "This patent 
(Frédéric!) shows a suggestion, but only a suggestion, towards that which was 
subsequently accomplished by Evans. Frédéric! advises the use of a tin-foil 
pattern, over which a film of beeswax ls spread. Then the pattern is removed, 
whether successfully or not does not appear. Then Frederici proposes that the 
parts of the glass not covered by the beeswax shall be ground, blasted, or 
frosted. The sum and substance of this patent is, as stated in its single claim. 
'The within-described process for preparing the surface of a pièce of glass, stone, 
or other material for the sand-blast, f etc. Does this, or anything herein con- 
tained, even suggest the removal of a pattern, with glue thereon, at a particu- 
lar stage of the jellying of the glue?" "Does this Shaw patent even remotely 
suggest the remor;;l of a pattern, with glue thereon, at a particular stage of the 
jellying of the glue? Our further contentions, not heretofore stated or not at 
least heretofore presented as we now présent them, are thèse: (a) That an 
absolutely new resuit, sounding in the stripping or ripping of the pattern frorn 
the glass durlng a convenient period, which period is naturally and necessarily 
of a longer or shorter duration, according to the circumstances of température 
or convenience, ls found in the patent sued upon; and (b) that the stripping, 
as described, (1) constitutes a new step In the process of chipping glass; (2) per 
se makes a new process; (3) would per se hâve been patentable; and (4) cer- 
tainly lends patentable novelty to the flrst and second claims of the patent 
sued upon. Whether the pattern is to be stripped off five minutes or twenty- 
five minutes after it is coated with glue is utterly immaterial to any proper 
question in this case. The circuit court finds but two possible éléments of 
novelty, namely, 'The material of the pattern and the condition of the chip- 
ping compound when the pattern is lifted off.' No contention is made as to 
the material of the pattern. The opinion of this court quotes from the second 
claim of the patent sued upon, * * * and adds the erroneous statement 
that 'this step in the process ls clearly anticipated in the prior art.' Where, 
how, when, by whom'i"' "We respectfully submit that this court has been 
certalnly led Into a serious error as to the fact in saying that 'dry, set, and 
liquid as used (in this case) are relative terms, and signify no more than suffl- 
ciently dry, sufficiently set, or sufficiently liquid, as determined by practice and 
experiment, to contribute most effectively to the desired resuit.' " "A careful 
review of this record tnust satisfy the court that the patentée, Evans, was the 
first to tell the public to rip (not lift, eut, or dig) the pattern off at ail in any 
process having for its object the chipping of glass; second, that he was the 
first to tell the public to rip the pattern off with the glue thereover; third, that 
he was the first to tell the public at what stage of the Jellying of the glue to rip 
this pattern off; fourth, that by this new process he was the first to tell the 
public how to do this ripping, and leave sharp, fine, strict, and précise lines of 
ornamentation." "If there was In this record no other fact than the one now 
to be referred to, to sustain our contentions of fact and allégations of error In 
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the conclusions arrived at by the court, it would be sufflcient. Thompson's testl- 
mony and Thompson's patent constituée the main, not to sày the sole, rellance of 
the défense. If his abandoned expérimenta had been pursued with brains and 
ability he might possibly hâve staggered up to the Evans process, but the résult- 
ant of his unsuccessful and abandoned experiment was his patent, which, far 
from even suggesting the ripping off of the pattern with liquid glue thereon, 
retùrns to the old, slow, tedious, inaccurate, and impracticable method of try- 
ing to eut out the pattern with a needle or sharp tool." 

Instead of Evans having been the first to tell the public to rip 
the pattern off, in distinction from lifting, cutting, or otherwise 
removing it, the word "rip" does not appear in the patent or in 
Evans' testimony, where he was asked to explain the method of 
removal. The words used in the spécification are "remove" and 
"raise," and in the claims "lift" and "remove." He was not the 
first to tell the public to rip, lift, or remove the pattern "with the 
glue thereover." In that he was distinctly anticipated by Thomp- 
son, and also, but perhaps not so clearly, by Stremme. He was 
not only not the first to tell, he did not himself tell, the public "at 
what stage of the jellying of the glue" to remove the pattern. 
The claims of the patent say, "While such chipping compound is 
in a liquid condition." The spécification says, "Such raising of 
the pattern must be effected while the chipping compound there- 
over is in a semiliquid condition," while according to counsel it is 
utterly immaterial "whether the pattern is to be ripped off five 
minutes or twenty-five minutes after it is coated with glue," the 
necessity being simply "a convenient period, — longer or shorter, 
according to circumstances of température or convenience." Noth- 
ing more than this could be necessary to justify this court in say- 
ing, as it did, that "dry," "set," and "liquid," as used in the pat- 
ents of Shaw, Frederici, and Evans, are relative terms, meaning 
in each case that condition which should be found by expérience 
to contribute most effectively to the desired resuit. That resuit is 
the same in each patent, namely, "smooth and sharply-defined out- 
lines," or, as it is expressed in the brief, "strict and précise lines 
of ornamentation." In that particular it is manifestly impossible 
that Evans should hâve been an inventor. He could not hâve been 
first to tell "how to do this ripping, and leave sharp, fine, strict, 
and précise lines of ornamentation," unless the force of the prop- 
osition is in the word "ripping," because, confessedly, Thompson 
did the same thing by cutting through the glue, and "by simply 
lifting" the pattern from the part of the glass which was not to 
be chipped. His testimony shows that sometimes the cutting of 
the glue was imperfect, and when that was so, or when the glue 
was in such condition as to flow together behind the knife, as must 
often hâve occurred, the lifting of the pattern, it is évident, had 
the same effect in his process as in that of Evans. There is con- 
ceded to be a suggestion of the same thing in Stremme's patent, 
and, as explained in our first opinion, it is distinctly shown by 
Frederici and Shaw. Those patents cannot be excluded from con 
«ideration because they belong to the art of sand-blasting. That 
is not only a kindred art; it is embodied in the Evans process, and 
necessarily was known to him. His testimony shows that he not 
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only knew about it, but had for years been engaged jn sand-blast- 
ing, and: was familiar with its processes. In the praetice of that 
art he had used pàtterns made of oiled paper, and for this reason, 
if no other, counsel could not but concède that "no contention is 
made as to the material of pàtterns." Knowing just how pàtterns 
covered with wax, set or semiset, or with paint, dry or semidry, 
could be îyited from the glass so as to limit the effect of the sand- 
blast to smooth and sharply-défined outlines, Evans cannot be 
credited with invention becausë his pattern is covered with glue, 
and when liftéd leaves a like outline and limitation to the chip- 
ping effect of the glue, which remaihs upon the parts of the glass 
not covered by the pattern. The lifting of the pattern, and there- 
by cutting a film of glue, is not différent from the lifting of a 
pattern, and théreby cutting à film of beeswax, paint, paste, mu- 
cilage, white of egg, or other sentifluid or viscous substance. It 
is plainly a mistake to attribute to Evans, as a new idea, that the 
edges of the pattern could be used to eut or sever a semiliquid 
chipping compound, so that the portion thereof left on the figure 
wduld dry within the lines of the figure, and in drying pull or 
chip interiorly from such lines. The drying and pulling are com- 
pletely shown by Stremme and Thompson, — by Thompson from 
lines as sharp and précise as by Evans, and the cutting of the liquid 
by lifting the pattern is shown by Thompson, and also by Prederici 
and Shâw. Thé pétition is therëfore denied. 

SHOWALTÉfe, Circuit Judge (dissenting). TJpon further consid- 
ération of this case on the application, for a rehearing, I am unable 
to çoncur in the opinion heretofore pronôunced. In the Stremme 
patent, dated March 26, 1867, the lines of the figure to be produced 
jby the chipping compound are traced with a pencil on the ground 
surface of a pane of glass. Then the entire surface, other than 
thè figure, is covered with a coating of varnish which is allowed 
to dry. Then the glue, or chipping compound is applied freely on 
the figure overlapping tbe lines formed by the varnish. The glue 
or chipping compound then dries; the theory being that the glass 
will be chipped inside the figure, but that the chipping compound 
willmerely pull off the varnish exterior to the figure. 

But two patents which concern the chipping of glass by a chip- 
ping compound were shown in the prior art; the patent to Stremme 
bejipg one, and that to Thompson in June, 1889, being the other. 
In the Thompson patent a covering of asphaltum "or analogous 
adhesive matter|" is put over that portion of the glass which is not 
to be chipped; This covering is then itself covered with a layer 
of tin foil or paper. The patentée says, "A mère covering of paint 
will answer thepurpose;" meaning, apparently, that the paint may be 
used instead of the asphaltum and its ou,ter coating of tin foil or paper. 
Tïie glue is then sprçad over the figure overlapping the ? li:nes of paint, 
or asphaltum covered with paper or tin foil. "If thé chipping pro- 
cess were now to bç carried out in, the usnal manner," says the pat- 
entée,— and he seems to be confirmed by thé testimony in the case, — 
"the glue would chip pièces of glass off benëàth the covering, a, b," 
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meaning that the chipping would cross the Unes of the figure and ex- 
tend under the covering of paint or asphaltum. "To avoid this," 
says the patentée, "I eut through the glue with a sharp knife along 
the margin of the space to be chipped and roll or strip off the glue 
while in a jellied state from the parts not to be chipped, but I do not 
eut any crease into the glass itself. The outline of the design or 
pattern being thus eut through the glue, the chipping may be pro- 
ceeded with by subjecting the glass and its sharply-defined glue cover 
to heat in the usual manner." Again he says: "By my improved 
process I am enabled to produce chipped glass in a simple and ef- 
fective manner, and without the glass at the sides of the design to 
be chipped being affected by the chipping process." 

In the process of the patent in suit the following is the treatment: 
First, a thin film of soap or similar substance is applied over the sur- 
face of the glass; second, a pattern, capable of resisting the action 
of a sand-blast, is placed on the glass and held there by means of the 
soap; third, the film of soap, or other adhesive substance, is removed 
from the figure eut in the pattern; fourth, the sand-blast process is 
applied; fifth, the chipping compound in a liquid condition is then 
placed over the surface of the glass and the pattern; sixth, the pat- 
tern is lifted from the glass while the chipping compound is in a semi- 
liquid condition; seventh, the chipping compound thus eut away at 
the edges of the figure is made to harden and contract by the action 
of heat, thus chipping the glass within the Unes of the figure. If 
the adhesive substance of the first step be of a kind which will not in- 
terfère with the action of the sand-blast, then the third step may be 
omitted as needless. In this process the lifting of the pattern cuts 
the semiliquid chipping compound so as to leave the lower exterior 
edge of the chipping compound which remains on the glass in line 
with the exterior of the figure to be chipped. The chipping com- 
pound commences to dry from such exterior edge, and the chipping 
is effected so that the figure is clear and exact. The idea that the 
edges of the pattern — when the glass surface immediately under and 
coïncident with said pattern remained smooth and that within the 
figure had been roughened as by sand-blasting — -could be used to eut 
or sever a semiliquid chipping compound, so that the portion thereof 
left on the figure or sand-blasted surface would dry within the lines 
of the figure, and in drying pull or chip interiorly from such lines, 
seems to be new with the patentée of the patent in suit. 

The patent to Frederîci was for an improvement in preparing glass 
for the sand-blast process. By means of an adhesive coating he at- 
tached to a pane of glass a pattern with a design eut in it. Over this 
he placed a thin layer of beeswax, or some such material, and then 
stripped the pattern off, thus cutting the beeswax at the edges of the 
design. He then applied the sand-blast process to the portions of 
the glass not covered by the beeswax. If the pattern itself had been 
in this patent, what is called in the record "a sand-blast resist," and 
if instead of covering the design with beeswax the sand-blasting had 
been applied to the design,— that is, to the portions of the glass not 
covered by thé pattern,— ^arid thereafter a chipping compound had been 
applied over .'the- pattern, and then the pattern had been lifted; leaving 
the liquid or semiliquid chipping compound on the design, and the 
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chipping compound so left had been stiffered to dry, this would hâve 
been the process of the patent in suit. But in the Frederici patent 
the beeswax, or whatever material is used, seems to be set or dry 
when the pattern is lifted off. The idea of putting such a substance 
as a liquid glass-chipping compound oyer a pattern and over the por- 
tion of the glass surface exposed thereby, which portion had been 
previously sand-blasted so that it might hold the chipping compound, 
and of then pulling the pattern from the glass, leaving the semi- 
liquid chipping compound exactly within the Unes of the figure, and 
adhering to the roughened glass in such a way that in drying it would 
pull or chip the glass from its own exterior Unes, the same being coïn- 
cident with the lines of the figure, seems to me not suggested by the 
Frederici patent. In the patent to Shaw the paint is brushed over 
the pattern and the glass, and after it dries the pattern is removed. 
The point in that patent seems to be the use of métal f oil for the pur- 
pose of making patterns so that the same can be successfully removed 
from the glass. 

The successive steps of treatment, as set forth in the patent in 
suit, constitute a process which is not in the prior art ; nor am I able 
to say that the prima facie validity of this patent upon the matter of 
invention is satisfactorily disposed of by anything in the record. The 
patent to Thompson seems to show that the cutting of the chipping 
compound by lifting the pattern was not an obvious expédient. He 
used a knife or sharp implement to sever the still jellied, or as yet un- 
hardened, glue at the outer edges of the figure to be chipped, for the 
very purpose of preserving exactness of contour. It did not occur to 
him that this could be easily and rapidly done — provided the figure 
or design were roughened while the margin thereof under the pattern 
remained smooth — by simply lifting the pattern at a prior stage of 
the glue-hardening process, and before the glue became solid enough 
to àfford the necessary résistance to the action of the knife. Stremme 
operated on ground glass. He sought to produce models for casting. 
Chipping to or from an exact line was a problem with which he was 
apparently not concerned. The following sentence occurs in his spéci- 
fication: "The mode hère described may be simplified to a great ex- 
tent by using patterns in applying the varnish, either in the manner 
of brushing through or printing on the glass the protecting varnish, 
which latter method would also be applicable in certain cases, even in 
transferring the glue, when the varnish would be dispensed with 
altogether." Precisely what he meant by the words "transferring 
the glue" is not any more definitely disclosed than by the sentence 
quoted. Did he mean to use a flexible or a rigid pattern? Was the 
pattern to adhère to the glass? The suggestion seems to be of a pat- 
tern as a substitute for the varnish. Was the pattern to remain on 
the glass while the glue dried and while the chipping went on during 
the subséquent application of heat? The process of the patent in 
suit concerns the treatment of smooth glass. The sand-blasting is 
a necessary condition to the action of the chipping compound, and 
the pattern for the preliminary sand-blasting serves in the application 
— and accurate adjustment within the lines of the figure — of the 
chipping compound. In the Stremme process the design on which 
the glue is to be applied is not bounded by clear glass. The rough* 
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ened surface to hold the glue is not a distinct inclosure on a surface 
of glass otherwise clear. There is not surrounding the design a 
margin of clear glass which of itself would resist, or tend to resist, any 
chipping exterior to the ground surface of the design. Nor in the 
Thompson patent is the exact définition of a sand-blasted design 
within a margin of clear glass in any way proposed or suggested in 
aid of the chipping process. In the process in suit the sand blasting 
is applied within the exact lines of the design. When the pattern is 
lifted there are no surface breaks or irregularities to carry the chip- 
ping compound across the exterior lines; moreover, the cutting of 
the semiliquid coating is from the underside. The chipping com- 
pound is thus left on, and within the exterior lines of, the roughened 
surface, so that the drying process may commence at, and the pull in 
the chipping process be from, the exterior lines. My conviction ia 
that the decree hère ought to be reversed. 
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ROBINSON et al. v. THE C. VANDERBILT. 

(District Court, E. D. New York. April 12, 1898.) 

Maritime Liens— Wharfage— Vessel Used for Storage. 

Altliough a maritime lien may attach to a domestic vessel for wharfage 
furnished in the ordinary course of navigation, yet no such lien arises where 
the vessel has been withdrawn from navigation, and is kept at the wharf for 
the mère purpose of storage. 

Asa F. Smith (Frank D. Sturges, of counsel), for libelants. 
George M. Van Hoesen (R. D. Benedict, of counsel), for claimants. 

THOMAS, District Judge. The boats of the Schuyler Steam Tow- 
boat Company, operating between New York and Albany, since 1880, 
during the closed season of navigation, had laid up at the docks of 
Jeremiah P. Bobinson, at the foot of Court street, in Brooklyn. Mr. 
Robinson died in August, 1886, and Jeremiah P. Robinson, his son, 
and others, his executors, appear as libelants, to enforce alleged liens 
for wharfage, as hereafter stated. The claimant, the Holland Trust 
Company, is the trustée of a mortgae:e dated December 24, 1890, and 
duly recorded December 26, 1890, covering the boats in question, and 
given to secure certain bonds held by the trust company and others. 

The liens for wharfage are claimed against the folïowing specified 
boats, for the f ollowing specified times : 

Vanderbilt, from 2Sth Nov., 1890, to June 9, 1891, 191 daya. 

" 27th July, 1891, to July 29, 1891, 3 " 

Syracuse, " lst Dec, 1890, to March 28, 1891, 118 " 

" 29th July, 1891, to July 31. 1891, 3 " 

Belle. March 31, April 1-9, and July 31, 1891, 11 u 

America, from 3d Dec, 1890, to May 20, 1891, 169 « 

Niagara, " 27th March, 1891, to 31st July, 1891, 127 " 

86 F.-50 
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The boats occupiéd berths as follows: 

Vanderbilt, No. 1, insidei' tfov. 28th to June 9th. 



H 


ti ; u 


" July 27th to July 29tb. 


America, 


No. 2, 


" Dec. 3d to May 20th. 


Syracuse, 


No. 3, 


Dec. lst to March 28th. 


(» 


. No. 1, 


" July 29th, 30tb, and 3l8t 


Niagara, 


No. 3, 


" March 27th to 30th. 


H 


No. 1, 


outside, March 30th, to June 9th. 


U 


No. 2, 


June 9th to July 31st. 


Belle, 


No. 3, 


inside, March 31st to April 9th. 


«4 


No. 1, 


" July 31st. 



Although the boats had for séveral years laid up at thèse docks, and 
the libelants presumptively had the books and records of the owners 
thereof relating thereto, they produced no évidence, verbal or written, 
of the transactions between the parties previous to the season of 
1890-91, nor any évidence, save as hereinafter mentioned, of the ar- 
rangement for the season of 1890-91. The libelants, however, did 
prove the following: That on November 28, 1890, the Schuyler Tow- 
boat Company, being unable to pay wharfage for the boats America, 
Syracuse, Vanderbilt, Niagara, and Belle, for a time previous to such 
date, but when does not clearly appear, gave notes for such indebted- 
ness, and that at least one of such notes was renewed in whole or 
part on or about May 20, 1891, and that coïncident with such renewal 
the following paper was executed : 

"ïhls note 1s glven in renewal of a previous note for $1,409.00, dated Nov. 
28th, 1S90, whieh was given for wharfage of the steamboats America, Syracuse, 
Vanderbilt, Niagara, aad Belle, said wharfage constituting a lien upon said steam- 
boats. 

"Albany, May 20th, 1891. Schuyler Steam Towboat Company, 

"Samuel Schuyler, Président." 

The libelant Jeremiah P. Robinson testifles that Mr. Vosburgh, rep- 
resenting the Schuyler Company, when the note of November 28, 1890, 
was given, agreed that he would give the libelants a writing stipulat- 
ing that they should not lose the lien for lesral wharfage after having 
taken the note, or from taking the notes; that such agreement was 
reduced to writing, and was- similar to that of May 20, 1891. On 
rebuttal, the same witness testifled that, in connection with the giving 
of the notes for previous wharfage, one of which is mentioned above^ — 

"Mr. Vosburgh àsked us to take notes for the wharfage due. : I declined to do 
it. He urgeà that we should take notes, as they were unable to pay cash, and 
he said we had; pur légal lien fôr wharfage on the boats, double wharfage for 
that matter, iftbe, notes were not paid; and I told him that I would take the 
notes on that condition, that we should not lose our lien for wharfage according 
to law, which would be double wharfage, if It was not paid on demand." 

The witness afeo stated that Mr, Vosburgh wrote a letter to that 
effect. Thèse notes so given and the collatéral agreements or state- 
ments hâve no d,irect relation to the wharfage in question, and are use- 
ful, if at ail, to giye some glimpse of the understanding of the parties 
as to a lien for previous wharfage, Certain évidence, however, was 
given, which has a direct relation to the wharfage in suit. In May, 
1891, the Schuyler Company gave the following note and accompany- 
ing paper: •■ ; , . 
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"$2,264.35 Albany, May 15th, 1891. 

"Four raonths after date, we promise to pay to the order of Mr. Samuel Schuyler 
twenty-two hundred and sixty 8B /ioo dollars at the First National Bank, New 
York City, yalue reeeived. 

"Due Sept. 18th. Schuyler Steam Towboat Company, 

"Samuel Schuyler, Treasurer." 

"The accompanylng note ls given for wharf âge of the steamers America, Ni- 
agara, Syracuse, and Vanderbilt, for the raonths of December, 1890, January, 
February, Mardi, and April, 1891, and interest as per annexed mémorandum, 
said wharfage constituting a lien upon said boats. 

"Albany, May 20th, 1891. Schuyler Steam Towboat Company, 

"Samuel Schuyler, Président." 

The further évidence proffered by the libelants, bearing on the 
arrangement, is that of Egan, libelants' clerk, who stated that he kept 
a record of the wharfage of the boats, and rendered bills therefor. He 
stated that he understood that the Schuyler Company were to pay $5 
for each berth occupied. His book containing the account of the 
wharfage of thèse boats shows that, contrary to his custom in respect 
to other boats, he made no entry of tonnage, no entry of the charge for 
the wharfage (save for the flrst month, which he erased under direc- 
tion), and that he apparently rendered one bill for each berth, how- 
ever many boats were stored in it. 

The évidence of the claimants relating to the arrangement for this 
wharfage is given by one witness, Mr. Vosburgh, agent of the Schuyler 
Company, who testified: 

"Q. State under what arrangement those boats went to that wharf in 1890. 
A. They went there. They paid $5 a day for each boat lying next to the wharf; 
nothing for any outside boats lying outside of the boats lying next to the wharf." 

Vosburgh states that no charge was ever made for any boat save the 
one lying abreast the wharf; that this arrangement was made with 
Jeremiah P. Robinson after the death of his father, and was renewed 
every year. The only négative that Mr. Eobinson gives to this évi- 
dence is this: 

"Q. At that time (November, 1890) was any agreement made between you and 
Mr, Vosburgh with regard to the wharfage being live dollars a day for the future 
wharfage of the inside boats? A. There was not." 

Such is the évidence of the parties as to a lien and to compensation. 
The disposition intended to be made of the suits does not require more 
précise fmding of the facts than is indicated in the foregoing summary. 
Under the facts above presented, the libelants claim for the wharfage 
furnished liens upon the boats, purely maritime, unaided by the local 
statute. This involves the inquiry (1) whether wharfage furnished to 
domestic vessels is a maritime service; (2) whether it entails a lien 
upon domestic vessels; (3) whether wharf a ère for the purpose of stor- 
ing vessels in the winter time, or when out of commission, is maritime 
in its nature,, and whether a lien therefor results. 

The following authority holds that wharfage furnished to a domes- 
tic vessel isnot maritime in its nature: Delaware River Storage Co. 
v. The Thomas (Cir. Ct, E. D. Pa.) 7 Ped. Cas. 413. The following 
authorities hold, directly or by implication, that wharfage furnished 
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to a domestic vessel is maritime in its nature: Ex parte Easton, 95 
U.S. 68; The Virginia Rulon, 13 Blatchf. 519, 520, Fed. Cas. No. 16,- 
974; The Shrewsbury, 69 Ped. 1017 (hence the lien authorized by 
local statute attached); The Atlantic Dock Co. v. Wenberg, 9 Ben. 
464, Ped. Cas. No. 622; Town of Pelham v. The B. P. Woolsey, 16 Fed. 
418; The. Mary K. Camobell, 24 Blatchf. 475, 476, 31 Fed. 840; The 
Geo. E. Berry, 25 Fed. 780. The following eases hold that a maritime 
lien upon a domestic vessel attaches on account of wharfage furnished 
it- The Advance (Dist. Ct. S. D. N. Y., 1894) 60 Fed. 766; Woodruff 
v. One Covered Scow, 30 Ped. 269; The Kate Tremaine, 5 Ben. 60, Fed. 
Cas. No. 7,622; The Allianca, 56 Ped. 609. The following cases hold 
that a maritime lien upon a domestic vessel does not attach on ac- 
count of wharfage furnished it: Russell v. Swift, 1 Newberry, 553, 
Ped. Cas. No. 12,144; Ex parte Lewis, 2 Ga.ll. 483, Fed. Cas. No. 8,310. 
The suprême court of the United States has held that wharfage fur- 
nished a foreign vessel entails a lien (Ex parte Easton, 95 U. S. 68) ; 
but in that case the court did not décide that a lien for wharfage 
exists, by the maritime law, agairist a domestic vessel. The John M. 
Welch, 18 Blatchf. 54, 62, 63, 2 Ped. 364. The opinion of the su- 
prême court in Ex parte Easton carefully confines the right of lien to 
the case of wharfage furnished to a foreign ship, although the dis- 
cussion in the opinion of the maritime nature of theservice is gênerai. 
It will be observed that while it nxay be accepted safely that wharf- 
age furnished to a domestic vessel, in the ordinary course of navigation, 
is maritime in its nature, an<| while the authorities. allow a maritime 
lien therefor, yet that there are< two reasons for hesitating respecting 
the attitude of the appellate court when the question shall corne before 
them: (1) The careful exclusion of domestic vessels from the beneflt 
of a lien, in the opinion in Ex parte Easton, supra; (2) the analogy of 
the question, to that involved in The Lottowanna, 21 Wall. 558, where 
supplies to a domestic vessel were held to be maritime in nature, but 
not entitled to lien therefor. Hôwever, the décisions of Judge Brown 
in The Allianca, 56 Fed. 609, and The Advance, 60 Ped. 766, and of 
Judge Benedict in The Kate Trëmainé, 5 Ben. 60, Fed. Cas. No. 7,622, 
and Woodruff v. One Covered Scow, 30 Fed. 269, while their author- 
ity remains unimpaired, should détermine the holding of the district 
courts of.the Southern and Eastern districts of New York. But the 
rule thus established is not applicable to the wharfage furnished the 
boats hère libeled, while withdrawn from navigation. A service fur- 
nished undéf such conditions is not within the fundamental reasons 
that hâve prompted the courts to award liens for wharfage, or for any 
other purpose. At the outstart, it should be noticed that, although 
wharfage afforded for storage to domestic ships removed from naviga- 
tion be maritime in its nature, it does not follow that a maritime lien 
results. The implied contract for suppliesi and materials furnished 
to domestic vessels is maritime in nature, and yet entitled to no lien. 
The Lottowanna, 21 Wall. 558. Nor is the question primarily deter- 
mined by the fact that the service is, or is not, afforded on the crédit 
of the ship. It is necessary to the existence of ail maritime liens that 
the crédit should be given to the ship, but the mère présence of such 
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fact would not of itself characterize the service as maritime. Much 
less would it establish the existence of a lien. In The Lottowanna, 

20 Wall. 201, 21 Wall. 558, supplies were furnished to a domestic 
vessel on the crédit of the vessel, but a lien therefor was not recog- 
nized. There is beyond this a necessary élément to the existence of a 
lien, and that élément pervades ail contracts for which liens are given. 

Whatever is done to operate a ship, to aid her physically in the per- 
formance of her mission, viz. to take freight or passengers, to carry 
freight or passengers, to unload freight or nassengers, and to préserve 
her while so doing, is a maritime service; and if the service be ren- 
dered to the ship, and on the faith of the ship, a lien therefor usually 
arises. The case of supplies and materials furnished a domestic ves- 
sel, on the crédit thereof, is an exception, and, as has been claimed, an 
illogical exception. See opinion of Clifford, J., in The Lottawanna, 20 
Wall. 201, and dissenting opinion of the same judge in The Lottawanna, 

21 Wall. 558, and The Kate Tremaine, 5 Ben. 60, Fed. Cas. No. 7,622. 
But it may be safely stated that no service, although maritime in its 
nature, entails a lien unless it be done in course of the préparation of 
the ship for her voyage, or the opération of the ship on the voyage, and 
to the conclusion of the voyage, which includes the unloading of the 
ship. If now wharfage be considered, it may be said to be essentially 
maritime, and to be entitled to a maritime lien, so long as it is con- 
nected with the fitting of the ship for, or the opération of the ship to 
the completion of , the voyage. The wharf is a necessary instrumental- 
ity to the fulflllment of the ship's duty, viz. the réception and dis- 
charge of cargo and freight, the making ready of the ship for the 
voyage, and the restoration of the ship after one voyage preparatory to 
another. But if an empty ship be tied to a wharf, because her field 
of opération is closed by ice, or because she is taken away from navi- 
gation, the case is widely différent. She is at the wharf for no purpose 
of navigation, but for the précise purpose of nonnavigation, and be- 
cause navigation is not contemplated. She is not at the dock for 
passengers, for freight, for repairs, or any purpose preceding or suc- 
ceeding the actual voyage. She is not there for rest, even in the 
sensé of lying up for some préparation for another voyage, or répara- 
tion from a voyage ended ; but the sole reason of her présence at the 
wharf is that she has gone out of commission, withdrawn temporarily 
from navigation, abandoned for the time the purpose of her construc- 
tion, because the locality of her journeying positively prohibits the 
continuance of such occupation, or because there is no occasion or op- 
portunity for her use. The marinera are discharged, the boat is shut 
up, like a closed house, and is left in idleness to a caretaker or watch- 
man, and so remains until the owuer sees fit to withdraw her from 
this state of suspension for her appropriate.use. Such an abandon- 
nant, such a complète isolation and disconnection with navigation, 
as this, bears no analogy to any condition of a ship when a lien is 
allowed for a service rendered her. Would a watchman or caretaker 
be entitled to a lien for his services on a boat in such a situation? 
How would such watchman's services be équivalent to the services of a 
mariner? The services of a mariner could not be required in the 
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nature of the case, for the mariner is an operative, and the boat in 
winter quarters is a dead thing, to whom a mariner would be useless. 
It is difficult to conceive of any act of man in connection with a ship, 
or any condition of a ship, unless it be one of permanent abandon- 
nant, so divorced from navigation as this laying up of a boat at the 
end of a season, and at the close of navigation, until it should be 
wanted again, or the taking of a boat out of commission at any time 
for the mère purpose of storage; 

Liens for wharfage hâve been allowed in cases where the service was 
rendered in connection with actual navigation, when passengers or 
freight were to be transported to or from the vessel, or the wharf was 
nsed for some purpose convenient or necessary to the resumption or 
completion of the ship's voyaging. But it will be found, upon inves- 
tigation, that the principle of commercial activity on the part of a ship 
is always présent when a lien is recognized for a service rendered her. 
Truly, she may be lying in apparent idleness at the dock; but she is 
indolent only in the sensé that, in the matter of cargo or repairs or 
victualing or manning, she is making ready for her journey. 

In The Kate Tremàine, 5 Ben. 60, Fed. Cas. No. 7,622, the lien was 
allowed against a boat employed in transporting freight between the 
cities of New York and Albany; and, in the course of such employment, 
she was moved to the libelarit's wharf, and there discharged her cargo. 
Judge Benedict, in his opinion, states: 

"A wharf is a necessity of moderit navigation, and of navigation alone. The 
sole ohject of its érection is to fâcilitate thé ttansportation of passengers and 
freight upon navigable waters." , 

In Ex parte Easton, 95 TJ. g. 68, it is said of a wharf: 

"Erections of the kind are constrùcted to enable ships, vessels, and ail sorts of 
water craf t to lie in port in sâf ety, and to fâcilitate their opération in loading and 
unloading cargo and in receivirig and landing passengers. * * * Conveniences of 
the kind are wanted both at the port of departure and at the place of destination, 
and the expense paid at both are everywhere regarded as properly chargeable 
as expenges of the voyage. » * * Instances may doubtless be referred to 
where wharves are erected as sites for stores and storehouses; but the great 
and usual object of such érections is to ftdvance commerce and navigation, by 
furnishing resting places for ships, vessels, and ail kinds of water craft, and to 
fâcilitate the opération in loading and unloading cargo, and in receiving and 
landing passengers. * * * Repairs to a limited extent are sometimes made 
at the wharf; but contracts of the kind usually bave respect to the voyage, and 
are made to secure a resting place for the vessel during the time she is being 
loaded or unloaded. Such contracts, beyond; ail doubt, are maritime, as they 
hâve respect to commerce and navigation, and are for the beneflt of the ship 
or vessel when afloat." 

In The Brooklyn, 46 Fed. 132, 133, Judge Brown does, indeed, re- 
mark that wharfage "may accrue for the use of the dock in mooring 
for the purpose of protection and safety only"; but after citing for this 
The George E. Berry, 25 Fed. 780; the learned judge. adds: 

"But in this port such a charge is ordiïiarily for the purposés of loading or un- 
loading cargo on the dock, and that includes, necessarily, a berth for the vessel, 
and a place of deppsit for the cargo." 

In The George E. Berry, the learned judge states: "'Wharfage,' in 
its mûst gênerai légal sensé, doubtless includes the mooring of vessels 



THE C. VANDERBILT. 791 

for the pùrposë of protection and safety, as well as for loading and un- 
loading the cargo,*'-^ and holds that, under the enabling statute of the 
state,a town could impose a charge for wharf âge for mooring only \ty 
a designated private individual, even in connection with his shipyard 
and business, but adds: "The gênerai ordinance passed by the town, 
however, must be constrned to refer to vessels engaged in navigation, 
or in loading or unloading some parts of their contents." There is 
no suggestion that a maritime lien, unaided by the statute, could 
arise. See, also, remarks in the opinion in Town of Pelham v. The 
B. F. Woolsey, 16 Fed. -418, 423. 

In The Allianca, 56 Fed. 609, 613, Judge Brown states that there is 
no true analogy between repairs or supplies and wharfage furnished 
to a domestic vessel. He enforces the suggestion by pointing out 
that contracts for repairs or supplies are usually matters of deliberate 
compact, made while the vessel is in port, while, on the other hand, 
wharfage is often a matter of immédiate or pressing necessity, "either 
for safety, or for the completion of the ship's voyage, and for the full 
performance of her maritime duty," and that it is usually not a mat- 
ter of bargaining or of direct order. Such a statement, obviously, 
could not be applicable to the conditions attending the wharfage in 
the case at bar. 

In The Advance, 60 Fed. 766, the same learned judge states: 

"E-ver since the décision of Benedict, J., in the case of The Kate Tremaine 
(1871) 5 Ben. 60, Fed. Cas. No. 7,622, it has been the law and practice in this 
district to reccgnize a maritime lien for wharfage furnished to domestic vessels 
when the wharfage is obtained in the ordinary course of navigation, on the 
engagement of the master or otlicers of the ship. See, also, The Allianca, 56 
Fed. 609, 613. In ail cases, however, to sustain a maritime lien, there must 
be either in fa et, or by presumprion of law, a crédit of the ship; and, when- 
ever such crédit is negatived by the évidence, no such lien, whether maritime 
or statutory, will be recognized. The Samuel Marshall, 4 C. O. A. 385, 54 Fed. 
396, 403." 

In a few sentences is hère embodied the spirit of the law on the ques- 
tion of maritime liens for wharfage. 

In The Shrewsbury, 69 Fed. 1017, 1020, the opinion suggests the 
principle: 

"A lien for wharfage is made, under the gênerai maritime law, a lien next 
in rank to wages. It is a necessary privilège for the steamer to hâve in order 
to carry oc its business." 

In Woodruff v. One Covered Scow, 30 Fed. 269, it appeàred that a 
scow had been for a long time moored at the libelanf s dock, and a 
lien for wharfage thereon was allowed. As the holding, unexplained, 
might seem to diminish the uniformity of the judicial utterances on 
this subject, a portion of the opinion may be given: 

"The case in this aspect would be easily disposed of if the structure !n ques- 
tion could be held to be a ship or vessel; the suprême court having, in Ex parte 
Easton, 95 U. S. 68, held a contract for the wharfage of a ship or vessel to be 
maritime. But this structure, being stationary, and never employed in the 
transportation of freight or passengers, from place to place upon the water, 
cannot be held to De a ship or vessel. The case, therefore, is not covered by 
Ex parte Easton. Neither in Ex parte Easton, nor in any other case to whieh 
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I have been referred, has the précise question hère Involved been determined. 
Nevertheless, the grounds upon which the décision in Ex parte Easton proceeds 
afCord reason, in my opinion, to hold the présent contract to be maritime in 
character; for it will be observed that the subject-inatter is the same in the 
one case as In the other, save only in this: that the structure accommodated 
is not engagea in the transportation of passengers or freight from place to 
place upon the water. What the wharfinger furnishes, under contract with a 
ship or vessel, the libelant f urnished to this structure, namely, a resting place, 
safe from the influence of currents and of tides, and this he did by means of a 
wharf, which is an incident to navigation. Moreover, the objeet of this rest- 
ing place was to facilitate the landing of sails, oars, and persons from the 
sinall boats accustomed to use this structure, and engaged in navigation. The 
objeet sought to be secured by the contract with the libelant for the use of 
his wharf for this float was similar in character to the objeet sought to be 
secured by a contract for the wharfage of a ship. Furtherruore, the structure 
itself, although not a ship or vessel in the légal sensé, and perhaps not one of 
the other 'kind of water craff to which the suprême court, in Ex parte Easton, 
alludes as distinct from a ship or vessel, is used in connection with navigation 
on the water and the transportation on the water of passengers and freight, 
and in no other occupation. If no boats had frequented this slip for the pur- 
pose of landing persons or goods, this float would not have been there. It was 
there because the boats coming there required it, in connection with the navi- 
gation in which they were engaged. The use to which the float was put 
seems clearly maritime in character. The necessities which made a wharf nec- 
essary for the float were necessities of the sea, while the benefit derived from 
the use of the wharf by this structure inured to persons and things transported 
on the sea. Thèse considérations appear to me to be suffleient to authorize a 
détermination that a contract for the wharfage of such a structure is a maritime 
contract, by reason of the subject-matter. The contract sued on being mari- 
time, the jurisdiction of the admiralty to enforce it follows of course. There 
remains the question whether the maritime law attaches to such a contract a 
lien for the wharfage. Upon this question there is little room to doubt. By 
the maritime law a lien for wharfage always attaches to a ship or vessel, and 
the reasons for the lien in the case of a structure like this are as forcible as 
in the case of a ship." 

It may be judged, from the reasons given for the décision, to what 
extent it should be infiuential in the disposition of the question at 
bar. Whatever dissent may exist to the conclusion, it will be ob- 
served that the décision is based upon the connection of the scow 
with active maritime commerce. 

The foregoing characterizations of the nature of wharfage and its 
relation to maritime enterprises sufficiently indicate that ships re- 
tired from service are not subject to maritime lien. Happily the ques- 
tion is not without direct authority. The mère fact that an empty, 
unmanned ship is tied to a wharf does not of itself create a lien 
against it for wharfage. In The Mary K. Campbell, 24 Blatchf. 475, 
31 Fed. 840, Judge Wallace decided that a wharfinger acquired no 
privileged lien against a vessel seized by a sheriff under an attach- 
aient, and taken to and kept at the wharf at the instance of that offleer. 
And yet the sheriff had a spécial property in the vessel, which author- 
ized him to take possession of her, to move her to such place as he saw 
fit, to engage wharfage for storing her pending sale; but the essen- 
tial feature of her condition was that she was withdrawn from mari- 
time service, and her changea relation modified the rights of the per- 
sons affording her wharfage. 

In The Murphy Tugs, 28 Fed. 432, the question was directly decided 
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by the district and circuit courts. The following extract f rom the 
opinion embodies the décision: 

"The claiin of William Miller for wharfage during the winter of 1884 and 
1885 must also be rejected. It has been our practice to limit the application 
of the state statute giving a lien for wharfage to the season of navigation, 
when the use of a wharf is necessary to the employaient of the vessel, but 
not to allow a lien for services rendered the vessel while she 1s laid up dur- 
ing the winter; such as the use of a slip, the storage of sails and rigging, or 
the hiring of a watchman. Thèse are in no sensé maritime in their nature. 
The E. A. Barnard, 2 Fed. 712; The Island City, 1 Low. 375, Fed. Cas. No. 
7,109. The Thomas Scattergood, 1 Gfilp. 1, Fed. Cas. No. 11,106. In cases of 
this kind the wharfinger would probably hâve a common-law lien dépendent 
upon possession, and ne should not relinquish such lien until his claim is satisfled." 

This holding has been cited frequently with approval in cases where 
contracts for the storage of grain in vessels during the winter, either 
at the point of shipment or delivery, hâve been held not to be of a 
maritime nature. Such contracts hâve been likened to the winter 
storage of vessels. The Pulaski, 33 Fed. 383, 384, where it is said: 

"To be the subject of an admiralty lien for a breach of contract, the vessel 
must be, at the time, engaged in commerce and navigation, or in préparation 
therefor (The Hendrick Hudson, 3 Ben. 419, Fed. Cas. No. 6,355); and the 
service must be maritime in its nature (A Eaft of Cypress Logs, 1 Flip. 543, 
Fed. Cas. No. 11,527; Gurney v. Crockett, Abb. Adm. 490, Fed. Cas. No. 5,874; 
The John T. Moore, 3 Woods, 68, Fed. Cas. No. 7,430). This case is really of 
the same nature as a claim for winter wharfage, passed upon in this court, 
and affirmed by the circuit court, in The Murphy Tugs, 28 Fed. 429." 

To the same effect are The Richard Winslow, 67 Fed. 259, affirmed by 
the circuit court (7th Cir.) 18 C. C. A. 344, 71 Fed. 426, wherein it was 
said : 

"A maritime contract must therefore concern transportation by sea. It must 
relate to navigation and to maritime employment. It must be one of naviga- 
tion and commerce on navigable waters. Unquestionably, there was hère a 
contract for carriage by sea, and that contract was maritime in its nature. But 
there was joined with it a contract with respect to the cargo after the comple- 
tion of the voyage that was in no respect maritime In its nature. If, as judge 
(now Mr. Justice) Brown observes in The Pulaski, 33 Fed. 383, the storage 
were a mère incident to the transportation, the entire contract would be held 
to be maritime, and within the admiralty jurisdiction. But hère the contract 
for holding the corn in storage did not concern navigation. It eould not take 
effect until after completion of the voyage, and had no relation to further trans- 
portation of the cargo of the vessel. It was to be performed at a time when 
the vessel was not engaged in commerce or navigation, or in préparation there- 
for. It was merely a contract for winter storage, and was no more maritime 
in its nature than the nonmaritime contracts for winter wharfage (The Mur- 
phy Tugs, 28 Fed. 429); for the employment of a dismantled hull (The Hen- 
drick Hudson, 3 Ben. 419, Fed. Cas. No. 6,355); for the storage of a vessel's 
outfit during winter (Hubbard v. Boach, 2 Fed. 393); or for the service of a 
shipkeeper during winter (The Sirius, 65 Fed. 226). The reason is that such 
service does not pertain to the navigation of a ship, nor assist a vessel in the 
discharge of a maritime obligation." 

See The Pulaski and The Murphy Tugs, cited for authority in Steam- 
ship Co. v. Ferguson, 22 C. C. A. 671, 76 Fed. 993. 

Liens for personal services: If the examination of the gênerai prin- 
ciple hère presented be extended, it will be found to be the vital test 
of the existence of liens for personal services. The service must be 
connected with a ship voyaging, or making ready to voyage, or com- 
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pleting à. voyage. The nearer' the tovice is to the very act of voy- 
aging, the higher ranks the lien. Hence the préférence for marinerV 
wages. : Injust the degree that, the service recèdes from the activi- 
tés of the going and coming of the ship, or the immédiate prépara- 
tion for such going or coming, the right of lien for such service 
becomes doubtful, or the lien, $ eidsting, diminishes in rank. Hence 
the long doubt as to the standing of the services of stévedores, and 
the final settlement of the question favorably to their lien. In such 
cases the arguments hâve been dirécted to assimilating their service to 
that of marinera; or to uniting them to the vessel, while yet in the 
course of transportation. actual or constructive. The same principle 
pervades the discussion of the rights of watchmen as lienors, and it 
will be suffièient to direct attention to two late and instructive déci- 
sions, The Hattie Thomas, 59 Fed.' 297, and The Sirius, 65 Fed. 226. 
The strong témptation to quote from them at length must be limited to 
two brief extracts from the opinions. In the latter case Judge Morrow 
said: 

"It is a cardinal principle of admiralty Jurisprudence that, to give a court of 
admiralty jurisdiction over contracta; ' thé subject-matter thereof must be mari- 
time. It is not ; eitough . that the, 1 service which sprang from the contractual 
relation be performéd on water.'or even that it be done on board, and for the 
benefit, of a vessel which is affoat. Thèse are not thè exclusive tests: The 
service arising 'from the contract must be of a maritime character, and I might 
add not nominftlly, but substantially, so, The expression 'maritime character' 
or 'nature' is held to mean any 'act which contributes to the navigation of the 
vessel, presently or prospectively. , This is, rather a broad and indefinite state- 
ment, but the needs oî'vessejs in navigation are so complex and diverse that 
It is difflcùlt to givé an exliaustlv'e,' and 'dt thé same tirne accurate and Intel- 
ligible, définition. However, Judge Betts, In Cox v. Murray, Abb. Adm. 340, 
Fed. Cas. Ko. 3,304, gives one an excellent idea of the scope of the expression 
as applied to contracta. He says: :'"The : subject-matter of the contract— the 
Bubstantiàl object and ehd— must pertaln te navigation, or be connected with 
transactions performéd by vessels on the sea, to become maritime in its nature, 
and be clothed with .tb-e privilège of à rem'edy in : admiralty courts; and it ap- 
pears to me thàt an agreement acquirës this maritime quality only when the 
, matters performéd or entered upon under it pertaln to the fltment of a vessel 
for navigation, ajd, and relief supplied ter in preparing for and conducting à 
.voyage, or the freighting br employm'éqt of , her as an Instrument of a voyage. 
^Collatéral contracta with or assistance' jfcy' services, or advances to an owner 
or inaster, incidentally benefitirig a' voyage, àcquire no spécial property thereby 
wlijçh renders them maritime.'" .''''/'['■'", 

In the former case Judge Townsehd said : 

"It seems to me that 'the principle <le<Jucible from' the cases . establishes that, 
where services are rendered in : the home po.rt of the vessel, the question whether 
there is an admiralty lien, irrespective of statute, dépends largely upon whether 
: the services are in the nature of repairs or supplies or other necessarles for 
the vessel, such as are fumished by material men, or are such in kind as would 
be rendered by a mariner. If they are of the latter character, it seems that 
they are of equal rank with those of othér seamen, and constitute a lien against 
the vessel. It is further Important to inquire whether the services concern the 
cargo or f reight or the vessel itself or her maritime duties, and, If the latter, 
whether they are connected with her navigation, présent or prospective." 

Thèse cases illustrate the ultimatë considérations that justify mari- 
time liens, and furnish tests for determining their existence. 

The views above expressed lead to the conclusion that no maritime 
lien attached to the boats during the time that they were withdrawn 
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from commerce and navigation. It is therefore unnecessary to con- 
sider, as a distinct proposition, whether the wharfage was furnished 
on the crédit of the boats. It results that the libels must be dis- 
missed, with costs, in the cases of the America and the Niagara; but in 
the case of the Syracuse there was wharfage furnished for July 29th, 
30th, and 31st, and in the case of the Vanderbilt from July 27 to July 
29, 1891, and in the case of the Belle for March 31st, April lst to 9th, 
inclusive, and July 31st. This wharfage has no connection with 
storàge, and the usual rule obtaining in this district is applicable. 
Decrees therefore should be entered against the Syracuse for three 
days' wharfage, against the Vanderbilt for three days' wharfage, and 
against the Belle for eleven days' wharfage, ail at the rate of $5 per 
day, with costs. 



THE F. W. VOSBUKGH. 

THE J. T. WHITBECK. 

VASSAE v. THE F. W. VOSBUKGH et al. 

(District Court, E. D. New York. April 20, 1898.) 

Collision— Unlawful Navigation. 

The tug V., with a dumper on each side, in proceeding down the East river 
kept about 200 feet from the Brooklyn shore, in order to eseape the flood 
tide,— a usual custom. The W., a tug with a barge on a hawser, was going 
up the river, about 450 feet from the Brooklyn shore. In rounding the bend 
at Fulton Ferry, neither gave a signal; and the V. headed well into the 
stream, and collided with the barge, the W. making no effort to avoid her. 
Eeld, that the V. was at fault, in navigating too near the shore, and the W. 
In not attempting to go to port, so as to avoid her. 

This was a libel in rem by Robert G. Vassar against the tugs F. W. 
Vosburgh and J. T. Whitbeck to recover damages resulting from 
a collision between libelant's barge, while in tow of the Whitbeck, and, 
a dumper towed by the Vosburgh. 

Macklin, Cushman & Adams, for libelant. 
Carpenter & Park, for the Vosburgh. 
Henry W. Goodrich, for the J. T. Whitbeck. 

THOMAS, District Judge. The brief on behalf of the Vosburgh 
gathers and seasonably présents some judicial comments upon the un- 
certainties and mendacities that attend cases of this nature. The true 
issue is whether the tugs, Whitbeck and Vosburgh, were severally 
navigating in that part of the East river where the law required them 
to be, and whether they met the demands of good navigation. To aid 
the solution of the material issues, not a single witness is produced 
from either tug or its tow whose truthfulness or accuracy of observa- 
tion is beyond very grave suspicion. It results that any judicial view 
of the causes of the accident, and of the culpability of the parties there- 
for, must itself be imperfect. On the 19th day of December, 1892, the 
Whitbeck, a tug 55 feet in length, towing the Volunteer, a square- 
boxed, rudderless scow (dimensions 80 feet in length by 25 feet in 
width), loaded with stone, came from Buttermilk channel, keeping 
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nearer to the Brooklyn shore. She was carrying tlie requisite lights, 
although it was not sufficiently dark to require them to apprise other 
vessels of her locality. The Whitbeck was bound for the foot of Di- 
vision avenue, Williamsburg. The captain of the Whitbeck testifled 
that when just south of the Brooklyn Bridge, or opposite Fulton Ferry, 
on the Brooklyn side, he saw the tug Vosburgh, carrying proper lights, 
with a dumper on each side, swing away from the dock at Butgers 
street, New York; that the Vosburgh crossed the river some 1,500 or 
2,000 feet above him, and came directly and close to the Brooklyn 
shore; that the Vosburgh, when about 100 feet from the Brooklyn 
shore, and about 300 feet north of the Whitbeck, and with about 1,000 
feet between their courses, straightened upon a down course; that the 
Whitbeck was headed up the river; that then the Vosburgh "went 
straightened down the river, and she took a cant off too far, and 
sheered over towards me again," changing her course two points, with 
the resuit that the starboard dumper struck the starboard side of the 
scow, doing injury; that the Whitbeck was going about 5 or 6, and 
the Vosburgh about 3, miles an hour; that he gave the Vosburgh 
two whistles at the time when the latter swung towards him (that is, 
when the latter was about 500 feet away) ; that the Vosburgh did not 
respond until the Whitbeck had repeated the signais, when the Vos- 
burgh was about abreast of her, shaping her course directly for the 
Volunteer, which was f ollowing directly in the course of the Whitbeck ; 
and that when the Vosburgh was between the Whitbeck and the Vol- 
unteer the Whitbeck blew an alarm whistle, whereupon it appears that 
both tugs stopped, and the Vosburgh claims to hâve rêver sed, although 
the captain of the Whitbeck says that the Vosburgh did not reduce her 
speed. The collision happened right off Empire Stores, Brooklyn. 
The captain pî the Whitbeck claims that he was during thèse events 
about one-third of the way across, and heading up, the river. Every 
witness connected with the Whitbeck or her tow states that the hawser 
running to the barge was about 20 or 25 fathoms long, connected to 
the barge with a bridle. This seems to be the probability, although 
the witnesses for the Vosburgh make the hawser 45 to 50 fathoms, and 
without a bridle, or at least with a single fastening to the bitt of the 
Volunteer. The statement of the captain of the Whitbeck is palpably 
untrue in a certain particular. His circumstantial description of 
seeing the Vosburgh swing off from Eutgers street, New York, and go 
straight across the river from that point, is so at variance with other 
testimony as to make the court quite conservative in accepting the ob- 
servation of this witness in any particular. The Vosburgh took on 
her second dumper at Thirty-Eighth street, and claims to hâve crossed 
the river at Jackson street, and thence to hâve corne down close to the 
Brooklyn shore. Her captain states that he did this to get the slack 
water, and escape the flood tide at that time prevailing. This appears 
to be in accordance with the usual custom of navigation, although abso- 
lutely contrary to law. The Vosburgh's captain also states that when 
he first saw the Whitbeck the Vosburgh was about 200 feet from the 
Brooklyn shore, heading directly down stream ; that the Whitbeck was 
about 800 feet distant, and 200 feet from the Brooklyn shore, pointed 
towards Rutgers street ; that he saw both the port and starboard 
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lights of the Whitbeck; that, upon receiving the Whitbeck's signal, the 
Vosburgh gtarboarded; that the Whitbeck did not starboard. He 
says, however, that, after the signais were given, the Whitbeck's port 
lights were shut out. The confusion of the witness as to whether it 
was the green or red light that was shut out raises a doubt as to the 
value of his observation. He states that he was heading straight with 
the docks at the time of the collision, or a little in, and had his helm 
hard a-starboard. This witness accounts for the accident upon the 
theory that the Volunteer headed off on her starboard quarter, so that 
she was parallel with the Brooklyn shore. His diagram, however, 
shows that the Volunteer was headed for the New York shore. The 
évidence of those on the dumpers of the Vosburgh is that the Vosburgh 
was about 200 or 250 feet off the Brooklyn shore. The engineer of 
the Whitbeck states that the Whitbeck was one-third over from the 
Brooklyn shore, with 150 yards between her course and that of the 
Vosburgh, which should hâve caused them to pass at an interval of 
100 yards, and that the Vosburgh was 300 or 400 yards from the 
Brooklyn piers. The river is about 1,400 feet wide at the point of 
the collision. The value of this évidence will be illustrated later. 
However perplexing this évidence, there is one sure starting point, viz. 
the unlawful navigation of the river by the Vosburgh. Tt may be that 
some fault of the Whitbeck was a contributing cause of the injury. 
That will be considered. But, as to the Volunteer, the fault of the 
Vosburgh is not excused ; and the latter, at least, is liable for the libel- 
ant's injury. Is the Whitbeck also liable? The probabilities are, 
as between the conflicting statements of those on the Whitbeck and 
those upon the Vosburgh, that the former are correct as to the fasten- 
ing of the hawser, and, on the whole, culpable fault in this regard 
against the Whitbeck may not be concluded. 

The next question is, was the Whitbeck herself unlawfully near the 
Brooklyn shore? The captain of the Whitbeck, whose observation 
should be accepted sparingly, states that when the Vosburgh was 
straightened down the river she was 500 feet up the river from the 
Whitbeck, with 1,000 feet between their courses, and that the Vos- 
burgh came over towards him, and hit his tow. The distance across 
the river was about 1,400 feet. This would hâve put flve-sevenths of 
the river between the two boats, and, indeed, the Whitbeck very near 
to the New York shore. The engineer's exaggeration in the same 
regard has been pointed out. The following would be a diagram of 
the location of the boats: 



B Vosburgh. 



100 feet to 
Brooklyn shore 



1,000 feet 



A Whitbeck moving 

6 or 6 miles per hour. 



Distance between 
stores, 1,400 feet 
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The captain of the Whitbeck states that his tug was pointing up the 
river, and that he was going 5 or 6 miles per hour, while the Vosburgh 
was going 3 or 3$ knots per hour. Then the Whitbeck was going 
nearly twicethe rate of the, Vosburgh. Now, the Whitbeck's captain 
claims that from the Empire Stores, B, the Vosburgh, canted off, and 
got so far upon his course as to hit his barge on her bow, which, as he 
claims, was following straight behind him. Therefore the Vosburgh 
must hâve gone over much more than 1,000 feet while the Whitbeck 
was traveling, at 5 or 6 miles p§r hour, 500 feet, plus about 150 feet, 
the length of the hawser Une, plus some portion of the length of the 
scow. This could not be true. But, again, in a more indennite way, 
the captain and engineer of the Whitbeck say that the Whitbeck was 
one-third over from the Brooklyn shore (that is, about 450- feet), and the 
Vosburgh was about 100 feet from the shore. The following would 
be the position of the boats: 

B Vosburgh. 



Distance between î> 
courses, 350 feet. & 

S 



450 feet to Brook lyn sho re 



100 



Brooklyn 
shora 



Whitbeck. A 

It is évident that if the Vosburgh had turned at right angles, 
and sailed for the point D, shé would hâve made the shortest dis- 
tance between her and the course of the Whitbeck, and it was 
possible thus to hit the Volunteer. But this is on the theory that 
the Vosburgh changed her Course directly towards the Whitbeck's 
course. The évidence of the captain of the Whitbeck is that the 
Vosburgh changed her course, when she canted, about two points, 
and he illustrâtes his recollection of her course by the map follow- 
ing page 25 of the évidence.' It is perfectly évident that on such 
a course, and with such distance àhd relative speed, the Vosburgh 
would not hâve collided with the scow. This leads to the conclu- 
sion that the captain of the Whitbeck was mistaken in his dis- 
tances, and he was much nearer the Brooklyn shore than he stated. 
It seems to be the idea of those connected with the Vosburgh that 
she was 200 feet off shore. This would put 250 feet between the 
courses of the Whitbeck and the Vosburgh ; assuming that the Whit- 
beck was 450 feet off, or one-third of the way over. With such 
distances, the Vosburgh might hâve taken a course that would 
bring her in collision with the Volunteer. In the uncertainty of 
the matter, it is préférable to hold that, while the Whitbeck was 
probably within the alleged distance of one-third out, yet she was 
not so far in as to make her négligent from that fact alone. Al- 
though the Whitbeck may hôt" be f ound culpàbly négligent on ac- 
count of her position in the river, yet she was so far towards the 
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Brooklyn shore that it becomes important to consider whether she 
did ail that good navigation required to avoid the accident. 
Should she hâve attempted to go further to port? The Whitbeck's 
captain states that he was headed up the river, and did not change 
his wheel when he saw the Vosburgh coming towards him. His 
alleged reason for not doing so is that he did not hâve time to get 
off. During the same time the Vosburgh, as he claims, made the 
distance towards the Whitbeck's course, so as to hit her tow. It 
is true that the Vosburgh's captain states that the Whitbeck was 
heading about for Rutgers street, but that he saw the Whitbeck's 
green and port light when the Vosburgh was headed down the 
river. In such relative positions, the Vosburgh's captain could not 
hâve seen the Whitbeck's port light. Moreover, the Vosburgh's 
captain says that the boats were about head on; and then, in con- 
tradiction, he states that, after seeing both of the Whitbeck's side 
lights, the port light shut in. This seemingly indicates a move- 
ment of the Whitbeck to port, which is strengthened by the fur- 
ther statement of the Vosburgh's captain that the Whitbeck hauled 
off. Ail this would lead to the conclusion that the Whitbeck star- 
boarded, but it is opposed by the positive évidence of the Whit- 
beck's captain that he was headed up the river, several tintes re- 
peated, and did not change his wheel. Uppn the argument, coun- 
sel for both parties, in reply to an inquiry of the court, stated that 
there was no évidence that the Whitbeck starboarded. In the po- 
sition in the river necessarily occupied by the Whitbeck, as hereto- 
fore discussed, and in view of the fact that her captain saw the 
Vosburgh mirecting her course for the Volunteer, it was a duty 
that the Whitbeck owed the Volunteer, if not the Vosburgh, to use 
some effort to get out of the Vosburgh's way. But the Whitbeck 
kept onbèr way. This, as to the Volunteer, was négligent. The 
probable fact is that the Vosburgh was soine 200 feet out from, the 
shore, that the Whitbeck was nearer to the Brooklyn shore than 
her captain hâs tëstified, and that in rourrding the bend in the river, 
extending from Fulton Ferry to the Empire Stores, neïther boat 
gave a signal; that thé Vosburgh, intending to go around this bend, 
was heading well into the stream, and, maybe, was caught ànd car- 
ried but by the tide; and that the Whitbeck, headed up the river, 
did not aètempt to go to port. The spécifie fault of each vessel has 
been pointed out. It is impossible to measure the relative cul- 
pability of thesë boa,ts, or the degree to which each coiitributed to 
the injury. Thëy should, as between themselves, bear the dam- 
ages equally; but, as to the libelant, each should be liable for the 
whole. It results from the above that a decree must be entered 
for the libelant, for such damages suffered by the Volunteer as 
mày be fouhd, against both the Whitbeck and the Vosburgh; the 
damages to be paid équâlly by said respon dents, with the right of 
the libelant, in case of inabîlity to collect a moiety or any part 
thereof from one respondent, to resort to the other respondent for 
the same. 
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In re SA VILLE. 

(District Court, E. D. New York. March 28, 1898.) 

1. Shipping — Négligence— Starting Steamer. 

Where a steam lighter lying in the Atlantic basin in the city of Brooklyn, 
wlth its stem two to six feet from the South Central pier, in going slightly 
forward caught a boy, who was playing on some spiles projecting from under 
the pier, and crushed him, the owner is not liable, as he was not bound 
to examine the water between the vessel and the pier before starting. 

8. SAME— INSPECTONS' RULES— WHISTLE. 

Inspectors' rules 5 and 8, and the instructions following rule 8, requiring 
steamers navigating in crowded channels or in the vicinity of wharves to 
sound their whlstles, hâve référence to the meeting and movement of ves- 
sels, and not to a vessel lying close to a pier, and a littlé boy playing on some 
logs in the water between the vessel and the pier, and hiddèn from view. 

This was a pétition by Leah M. Saville, owner of the steam light- 
er Ellen, for limitation of liability. 

James J. Macklin, for petitioner. 
Chas. J. Patterson, for respondent. 

THOMAS, District Judge. The steam lighter Ellen, on the 16th 
day of September, 1893, was lying alongside the wharf opposite the 
Clinton stores in the Atlantic basin in the city of Brooklyn. The 
bow was at right angles to the South Central pier, the stem being 
from 2 to 6 feet from the easterly face thereof. She was fastened 
by a stern rope, a bow rope, and a spring line. She was nnloaded, so 
that her deck was some 10 feet from the water, and about 5 or 6 
feet above the string pièce of the dock, which approximated the 
same distance above the water. What is described as a raft, con- 
sisting of some old spiles, about 25 feet long, and collectively about 
5 feet wide, lay under tbe South Central pier, but could, and on 
the day of the accident did, prptrude between two upright spiles, 
about 3 feet beyond the edge of the same. Between it and the 
stem of the lighter were some 3 feet of clear water. Upon this, 
for a short time previous to the accident, two boys had been play- 
ing, and at the moment of the accident one of the boys, Peter Mac- 
Callister, 9 years and 5 months old, was either playing or wash- 
ing his foot in the water. The floor of the pilot bouse is some 7 
feet above the deck, and the pilot hpuse itself is about 50 feet from 
the highest point of the bow, and in front of the pilot house was 
a mast and boom. The lighter is some 100 feet long and 17 feet 
wide. A person in the pilot hôuse could not hâve seen the boy 
in the position in which he was placed. On the day of the acci- 
dent, and about the middle of the day, the captain of the lighter 
wished to throw the stern oùt from the wharf for the purpose of 
getting stern way. For this purpose he direçied a deckhand to 
càst off the stern rope, which was done. Meanwhile the captain 
had given onè bell, the signal to go ahead, whereupon the deck- 
hand somewhat loosened the bow rope. The lighter then moved 
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slowly forward, pushed the raft backwards or downwards, and 
caught the boy between the stem of the lighter and one of the 
spiles of the pier, causing his death. No person connected with 
the lighter could hâve seen the boy without standing near and 
looking over the bow, and no one connected with the lighter did 
in fact put himself in a position from which the boy could be 
seen. The respondent claims: (1) That other persons on the 
wharf or pier saw the boy, and that shortly before starting the 
lighter the captain was walking on the wharf towards his boat, 
and could hâve seen the boy had he looked, as it is alleged that 
the boy was in plain sight, and was in fact seen by others on the 
wharf or pier. (2) That no lookout was kept at such a place on 
the bow as would hâve enabled the boy to be seen, and that such 
lookout should hâve been so placed. (3) That, if the captain could 
not hâve seen the boy from the pilot house, he should hâve placed 
a lookout in a position advantageous for seeing him. (4) That no 
whistle was sounded upon starting the lighter, as required by the 
rules of the board of supervising inspectors, under the heading of 
"The Pilot Rules for Atlantic and Pacific Coast Inland Waters," 
référence being had especially to rules 5 and 8. (5) That the At- 
lantic basin comprises public waters, and is permitted for the use 
of small boats; and that the boy presumptively was rightfully upon 
the raft, at least as regards the lighter. (6) That the boy had a 
right to assume that the barge would not move ahead without 
giving notice or warning of some kind. (7) That, if the boy was 
négligent in going upon the raft, still that he was, and for some 
time had been, in plain sight, and that those in charge of the 
lighter were bound to use due care for his protection. The above 
propositions cover both the question of the petitioner's négligence 
and the contributory négligence of the boy. The question of the 
petitioner's négligence, when considered, disposes of the claim. 
The respondent's position regarding the petitioner's négligence ré- 
sulta in three propositions: (1) That the captain, while on the 
wharf, should hâve seen, and hence must be presumed to hâve seen, 
the boy. (2) That the captain should hâve placed a lookout on 
the boat, where he could hâve seen the boy. (3) That the régula- 
tion signais should hâve been given, to warn any person who might 
be within the few feet between the stem of the lighter and the pier. 
The flrst proposition assumes (a) that the captain, when walk- 
ing to the lighter on the wharf, did see the boy, or (b) that he 
should hâve seen him. There is not the slightest évidence that 
the captain did see the boy. If he had seen him, the principle 
would be properly invoked that the captain should hâve used care, 
whether the boy was or was not wrongfully or negligently on the 
raft. But the necessary condition for the application of this doc- 
trine is absent, viz. knowledge by the captain of the boy's prés- 
ence on the raft. Nor does the fact that two persons are pro- 
duced who were in situations where they could see the boy, indi- 
cate that the captain also saw him. A person is presumed to see 
what it is his duty to see, if that may be accomplished in the course 
86 F.-51 
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of jperlfôrining the reqùired duty. It cahnot be said that the cap- 
taih, while ôïTthé'lighter, was under any légal duty to use any 
càrë to diseovër whether any person waB in the position oecupied 
by thë boy. The contention that a person in charge of a boat, 
while approaching it, is obliged to examine the water beneath the 
bow of his boat, to discover whether some person is there présent, 
has no justification, either in légal principle or authority. 

As to the second proposition, it' sëems obvious that it was not 
the duty of the captain to place or send a lookout to the very bow 
of the boat to look over and down to the water to dîscover wheth- 
er a person was cohcealed within the Ave or six feet of the interval 
betwéen the stem of the boat and the pier. Such an event is so 
improbable that the demands of prudent navigation do not conipre- 
hend it. A lookout is reqùired under certain conditions, and it 
might be that observation from the pilot house would not be suffi- 
cient if from that position the détection of objects could not be 
effected. But such a rule would not require a lookout to be placed 
in such a position that he could look over and down from the bow 
of the boat, and see a boy sitting on some spiles prdtruding some 
three feet from beneath a pier, to which the boat was in the prox- 
imity disçlosed iii the présent instance. That is not an élément 
of danger of navigation, which a navigator is reqùired to antici- 
pâtes or against which he is called upon to guard, unless, perchance, 
the fàctbe actually caïlëd to his attention, or other facts known to 
him actually or cohstructively require such caution in his procéd- 
ure. The saine is true in respect to signais. In this regard the 
respondënt's proposition is this : A ship, with her side against a 
wharf, and her stem within five or sîi feet of a pier, desires to gb 
slightly forward, to throw out her stern and get sternway. A 
small boy is on some spiles projecting f rOm, and sOme five feet 
below, the pier, which itsélf is abôut the same distance below the 
deck of the boat. The respondënt's contention is that rule 5, and 
the instructions following rule 8 (but applicable to rules 1 to 8), 
ëo apply that a failure to observe them ràises a légal presumption 
of negligeùcë; that is, the pilot should hâve given one long blast 
of the steàm whistle. Kule 5 requires a steamer nearing a short 
bend or curvë in the channel, when the view is obstructed for half 
a mile, to give one long blast, which must be ahswered by any 
steamer, within hearing, going in an opposite direction. This rule 
is also màde applicable when boàts are moved from their docks 
or berths, and other boats "are liablë to pass from any direction 
towards them." A boy playing on some spiles under a steamer's 
bow; and tucked in between the bow and a pier, is not within 
the purposë or protection of this rule. The note following rule 8 
provides for ! an exception to rules 1 to 8 "when steamers are nav- 
igating in a crowded channel, or in the vicinity of wharves. Un- 
der such circumstances, steamers must be ruh and managed with 
great caution, sounding the whistle, as may be necêss&ry, to guard 
against collision or other accidents;" The exception was to de- 
prive a steamer running under such circumstances of immunity 
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from a mère observance of rules that could not be deemed suffi 
dent to meet the exigencies of navigation in "a crowded channel, 
or in the vicinity of wharves," and to impose a caution that the 
nature of the situation would require of a prudent man to avoid 
accidents. The very purpose of the exception is to make the duty 
of observing care dépend upon no mère technical signais, but to 
impose a gênerai obligation of care in the movement of the steamer 
in localities where other craft were, or might be expected to be. 
Its gênerai intention would not cover the présent case, as nothing 
in the way of shipping could be expected to be crowded between 
the bow of the lighter and the pier; and, indeed, such a thing, if 
not impossible, is too improbable, and foreign to any state of facts 
contemplated by the rule, to permit a serious contention that its 
direction has any application. Thèse rules hâve référence to the 
meeting and movement of ships, vessels, and steamers, and not to a 
vessel lying with her bow close to a pier, and a little boy, who has 
climbed down the spiles, and placed himself on some logs right 
under the vessel's bow, hidden from the view of any person other 
than one looldng over and down from the extrême forward part 
of the boat. Whatever sympathy such an accident as that hère in- 
volved may provoke, there does not seem to be a single légal jus- 
tification for allowing the claim. Therefore the claim is disal- 
iowed, and the relief prayed for by the petitioner is granted. The 
decree may be settled in accordance with this décision. 



In re DEMAREST et al. 

In re PENNSYLVANIA R. CO. 

(District Court, E. D. New York. March 9, 1898.) 

1. Négligence— Personal Injuries— Moving Barges. 

Where a barge was being removed from one wharf to another, by a rope, 
in a careful and customary manner, and a passing tug, not knowing that a 
rope was being used, caught it in its wheel, and carried it away with such 
suddenness that a boy on the barge became entangled in the coil, and his leg 
broken, neither party is at fault. 

3. Same^Dangbrous Premises — Children. 

The rule that the owner of dangerous premises or machinery is guilty of 
négligence in allowing young and inexperienced persons to come and remain 
within the influences of such danger applies only where the injury complained 
of resulted from a danger commonly incident to the premises, and the owner 
is not required to use affirmative care in guarding the child from a danger 
arising entirely from extraneous causes. 

Wing, Shoudy & Putnam, for Augustus Demarest. 
Robinson, Biddle & Ward, for Pennsylvania E. Co. 
William S. Lewis, for respondent. 

THOMAS, District Judge. The barge Wetherel, chartered by the 
Pennsylvania Bailroad Company, was lying at the Commercial Wharf, 
in Atlantic Basin, Brooklyn, May 24, 1S93. Otto Nilsen, then of the 
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âge of tën years and about four months, and his brother, of the âge 
of seven years, Norwegians, resided with their parents in Brooklyn. 
They had been in this conntry for about four naonths, and neither read 
nor spoke the English language. On the morning of the above date, 
the boys were sent to school ; but finding, as they claimed, the school 
gâtes closed, they, while returning home, were attracted to the wharf 
where the barge was lying, and asked the mate, one Nansen, also a 
Norwegian, dead before the trial, if they could go aboard the same. 
Pursuant to his consent, they did go aboard, and remained until lunch 
hour, when they went home, returned after lunch, again went on the 
barge, and remained there until after the accident in controversy. 
Erickson, captain of the barge, a Norwegian, states that in the fore- 
noon he directed the mate to send the boys aghore, and that in the after- 
noon he in person gave a similar order, which was obeyed, and that 
thereafter he did not know that the boys were on the barge until the 
immédiate time of the accident. The boys deny that they were ordered 
from the barge by any one, but rather that they were encouraged by 
the mate, and suffered by the captain, to remain, and their statement 
in this particular, in connection with other circumstances, is préférable. 
About 3 o'clock the barge was removed from the Commercial Wharf 
to a parai lel wharf some 200 feet distant, and known as "South Central 
Pier," about opposite the end of which the barge was lying. The 
barge, while at the Commercial Wharf, was headed in a northerly di- 
rection, while at some 10 feet from its stern was a coal boat. The 
manner of changing the position of the boat was as follows: One end 
of a rope, coiled at a spot towards the bow of the barge, was passed 
over the railing on the starboard side thereof , and carried to the stern 
of the coal boat, and fastened. Thereupon Erickson, with a boat hook, 
pushed the stern of the barge from the wharf, and, then seizing the 
rope, began pulling upon the fastening on the coal boat, at the same 
time backing towards the bow of the barge. This drew the bow of the 
barge to a position approximately at right angles to the Commercial 
Wharf, and gave her sternway in the direction of the South Central 
Pier. This impetus having bëe& attained, Erickson ordered the mate, 
then on the coal boat, to cast off the Une fastened thereon, which 
he did; and Erickson dropped his hold on the Une, went towards 
the stern to grapple his boat hook upon the South Central Pier, 
which by this time the barge had approached to within some 10 feet. 
The line thus released trailed over the starboard side pf the barge near 
the bow, falling into the water at an angle of some 45°, while the end 
detached from the coal boat fell into the water, by which it was cov- 
ered. At this moment, the tug Défiance, coming into the Basin from 
the East river to take a boat lying southerly of.the barge, for which 
purpose it was necessary to pass the same, was rounding South Central 
Pier, from the end of which the barge was not far distant. 

Erickson testified that he called out to the captain of the tug, who 
was in the pilot house, as follows : "I hâve got a line out. Look out 
fbr it;" or, "Captain of the tug, î hâve got a line across there;" but did 
not call at that instant upon the captain to stop. It appears that 
Erickson called out in this manner, not in expectation of any danger 
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to the boy, but to save his line f rom being eut or picked up by the tug. 
The captain of the tug testifles that he did not see the line, and that it 
was not in view; and the conclusion is warranted that, as the line 
passed from the barge to the water on the starboard side, it was not 
fairly in the sight of the captain of the tug. The captain of the barge 
states that the line was âoating in the water, but whether it was on 
the water or in such a condition as to be seen he is not able to state. 
The injured boy and his brother state that the line was just above the 
water, but it is apparent that their judgment upon the matter, even 
if they hâve any memory, is not reliable, and that their recollection of 
the détails of the movement of the barge and of the position of the 
line is inaccurate, however much they may hâve intended to speak truly 
concerning them. The captain of the tug also states that he did not 
hear the warning given by Erickson, nor any warning whatsoever, 
until he had passed the lighter, when he heard somebody say, "Look 
at the boy!" When Erickson saw that there was danger of the tug 
taking up the line, he went hurriedly forward of the mast, where the 
boys were standing, which was near the winch, and two or three feet 
from the coil of rope according to his statement. It was his intention 
to pull the line in. He states as follows: "I told him [the injured 
boy] to get out of the way, and, as soon as I made a grab for the rope, 
it went out ail of a sudden. This was caused by the tugboat picking 
it up in her wheel." He states that he then looked behind, and saw the 
boy tangled up in the rope and tried to clear him, but he could not ; and 
that he got hold of the brake on the winch, and held on until the last 
turn around his leg broke the boy's leg behind the bitt, which is forward 
of the winch. The évidence of the boys was that, when the tugboat 
was near the rope, Erickson called out for the tugboat to stop, and that 
then Erickson came over, and said to "look out," and then he let the 
line out quicker, and the injured boy stepped aside, and into the circle 
of the rope, which was at his left, and that the coil of rope pulled the 
boy around a couple of times, and caught him up, and brought him 
against the side of the boat, and caused the injury, and that there- 
after Erickson caught him in his arms, and tried to eut the rope with 
an ax. Their évidence is that the bow of the tugboat had just touched 
the rope as Erickson called out. 

It is obvious from thèse facts that no fault attaches to the Défiance 
whereupon liability for the accident may be based. The case does not 
fall w''"hin the facts présent in Clark v. Koehler, 46 Hun, 536. See 
Banks v. Railway Co., 136 Mass. 485. 

The only question remains as to the liability of the barge. It 
is claimed by counsel for the respondent that the barge is guilty of 
négligence in two particulars: First, in allowing the boys to corne 
and remain upon the barge; and, second, in obstructing the water- 
way with the rope. As to the last claim, it appears that the Basin 
was not a public water, except for such boats as were privileged 
to use the same, and that the means employed to send the barge 
from the wharf to the pier were quite customary, and there is noth- 
ing to indicate a négligent exercise of this usual right. The more 
serious question arises as to the neglect of the captain of the barge 
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and ttie mate in allowing the boys to spend the day upon it, con- 
cerning which the rule is invoked that the owner or person in 
charge of dangerous premises or machinery is guilty of négligence 
in allowing young and inexperienced persons to corne and remain 
within the influences of such danger. It is urged also, in the prés- 
ent case, that those in charge of the barge expressly or impliedly 
invited the children to remain on the barge, and that the owner is 
liable to the same extent as if the invitation had been directly ex- 
tended by itself. The authorities respecting thèse contentions are 
familiar, and need not be cited nor reviewed. But was the place 
one of danger? Did those in charge do or omit any act constitut- 
ing négligence? Erickson testifles that he sent the boys away be- 
cause it was dangerous for them to remain, and that one of them 
had, in the earlier part of the day, been struck on the shoulder by 
the handle of the winch, which was the immédiate cause of his 
ordering them off, and that he regarded it as a pretty dangerous 
place for the boys to be. If the injury had occurred from any dan- 
ger commonly incident to the boat or the navigation thereof, or 
from the misbehavior of those in charge, this opinion of the cap- 
tain might hâve weight in connection with other circumstances 
in determining the liability of the barge. But the injury arose 
from a circumstance quite removed from any danger ordinarily or 
reasonably to be expected from the présence of the boys upon the 
barge, or the changing of the position thereof; nor did it arise 
from the active misconduct of the captain or mate. The only pos- 
sible ground for charging culpable négligence relates to the non- 
feasance of Erickson when actual péril arose from which the ac- 
cident resulted. The subject may be discussed from such stand- 
point. 

The boys were on the barge by the consent of those in charge of 
her. If it must be held that those in charge were not so related 
to the cause of the accident as to make the petitioner liable, yet 
when there appeared a sudden, unexpected, and unusual condition, 
and one dangerous to the children if brought within its influence, 
did Erickson theh do or omit to do any act that resulted in creat- 
ing such liability? In other words, if it must be held that the 
fact that the lads were near the coil of rope, amusing themselves 
perhaps by handling the Une, while the boat was being shifted, 
did not show négligence on the part of Erickson, yet when the 
latter discovered that the rope was, or was likely to be made, fast 
to the tug, whereby it would be râpidly uncoiled and carried out, 
did the relation that he had allowed to exist between the boys and 
the boat require him to do any affirmative act looking to their 
safety? The proposition is this: Two children, one ten and one 
seven years of âge, hâve been allowed to corne upon a barge ly- 
ing at a wharf near a public street, and play thereon for several 
hours, and fmally to stand nëar and handle a coil of rope used in 
slowly moving the barge. Suddenly a passing tug takes up the 
rope, and cames it rapidly oùt. "■ The captain in charge of the 
barge, haviiig corne hurriedly up, tells the boys to get out of the 



IM RE DEMAREST. 



807 



way, takes the rope, and gives them no other attention. In yield- 
ing their position to him, one of them steps into the coil, is caught 
by it, and injured. A place not dangerous, by an unexpected 
event, and one for which those in charge of the barge were not 
responsible, becomes dangerous; because it cannot be doubted that, 
when this rope began to go out rapidly, the situation was one of 
péril to children of tender years. If Erickson thought the barge 
in itself was a dangerous place, there was every reason for his ap- 
preciating that the danger was greatly increased. He then knew, 
or should hâve known, that thèse children, in proximity to this 
coil, were in a position where injury might corne. No threatened 
injury to the barge or the line appeared, which demanded Erick- 
son's immédiate and undivided attention, or necessarily diverted it 
from the children, or at least forbade the exercise of some protec- 
tion or care in their behalf. There is no évidence that he paid the 
slightest attention to the removal of the children from their peril- 
ous position, or that he gave them any instructions, or did any act 
even remotely directed towards their security. On the other hand, 
he came rapidly forward, told them to get out of the way, took hold 
and began to handle the line. He wished to occupy the position 
in which the children were, and, while the respondent was taking 
another position, he stepped into the coil. Through Erickson's 
sufferance, the boys were in a position which unexpectedly became 
dangerous for the children. He desired them to stand aside from 
that position, that he might occupy it. How they did it does not 
seem to hâve been a matter of care to him. Let us make an illus- 
tration: Some machinery is not in motion, and some curious chil- 
dren are standing near it, by the sufferance of the owner's servants. 
From a cause for which the owner was not responsible, the ma- 
chinery is set in motion, and the children thereby are placed in a 
dangerous situation, and the person in charge cornes hurriedly to 
the spot, and orders the children to get out of the way, occupies 
their place, and one of them, in getting out, is injured. Has the 
person done his duty to the children? The question is new in this 
feature: That, while the petitioner is not responsible for the cause 
of danger, he permîts children of a tender âge to be on his prem- 
ises ; and, when the danger appears, he orders them hurriedly aside, 
without the exercise of any affirmative care for their safety in obey- 
ing the comniand. The fact that he does not create the danger doea 
not, from a moral standpoint at least, excuse care, when it does 
appear, towards a child within the action of the perilous agency. 
Erickson should not hâve coritented himself with ordering him 
away, but should hâve given some heed at least to the manner of 
the child's escape from the perilous surroundings. And yet the 
fault of Erickson was simply that of nonfeasance in the face of a 
danger for which he was in no wise a responsible agent. His mère 
omission to take charge of the child does not seem to hâve such 
causal connection with the injury as would make the petitioner lia- 
ble. Erickson personally did not do what a careful and consid- 
erate man should hâve done; but such omission seems to bear 
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rati.er upon his exercise of a personal humanity than upon a légal 
duty which the petitioner owed to the respondent, and winch was 
to be fulfllled by its agent in charge of the barge. 

The owners of premises and machinery hâve been declared re- 
sponsible for the exposure of the same under such circumstances 
as to attract children, as well as for the misconduct of their serv- 
ants in the treatment of children, and even adults, who were by 
the invitation of such servants, or without any sanction whatso- 
ever, in places over which such servants had control. There seems, 
however, to be no authority or principle that sanctions a holding 
that the owners of premises or appliances, whether acting through 
themselves or others, are legally required to use affirmative care 
to guard a child from a danger not incident to the locus in quo, 
arising without culpable fault of their own, but entirely from 
extraneous causes. Were such authority or principle présent, there 
would be no hésitation in awarding damages to the respondent; 
but, in the absence of such légal justification, the conclusion nec- 
essarily results that there must be a decree for the petitioners, 
relieving them from liability, and granting the relief prayed for in 
the pétition. 
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SMITH et al. v. THE BRONX. 

(District. Court, D. Massachusetts. March 23, 1898.) 

1. Burden op Pkoof— Presumption op Fact. 

The burden of provins that the damages to be recovered were caused by 
the wrongdoing of the o&ending vessel remains on the libelant, and does not 
shift during the trial; but the introduction of évidence may give rise to a 
presumption of fact, and thus put upon a party the burden of explaining 
a situation from which, in the absence of explanation, his liability would be 
presumed. 

8. Measure op Damages— Repusal op Master op Stranded Vessel to Ac- 
cept Assistance. 

Where those in charge of a stranded vessel refuse the services of tugs 
belonging to the owner of the vessel responsible for the accident, tendered 
proiuptly, while the tide was higb. and conditions favorable, and it appears 
that the stranded vessel could hâve been saved at that tlme with less cost 
than that af terwards incurred by libelant, he will be limited to such damages 
as the schooner and cargo would hâve sustained if hauled on" the beach at 
time of elaimanfs offer. 

This was a libel in admiralty by John L. Smith and others against 
the steam tug Bronx to recover damages for the stranding of libel- 
ants' schooner Hooper, while in tow of the Bronx. The cause was 
heard on exceptions to the assessor's report in respect to the dam 
âges. 

The schooner Hooper went ashore on Plum Island a little after high water, on 
the evening of July 4th. The accident happened through the fault of the tug 
Bronx, which had undertaken to tow her into Newburyport. On the following 
morning, the master of the schooner, Joseph E. James, who, with his crew, had 
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spent the nlght at the life saving station, went on board the schooner before 
breakfast, and made some examination of her condition, after which he went 
up to Newburyport, and there noted a protest. He left the vessel meanwhile 
in charge of the mate, William B. Corson. During his absence, at about 8 a. m., 
two tug boats belonging to the Merrimac River Towing Company, owner and 
claimant of the Bronx in this case, arrived at the beach. They were the Uhler, 
a tug boat of 165-horse power, and the Hazel Dell, of 140 horse power. The 
Bronx (140 horse power) was also in readiness if wanted. The two boats first 
mentioned had corne from Newburyport, under the command of the manager of 
the Company, Capt. Davis, to see what could be done about pulling the schooner 
off. He had with him two pilots, duly qualifled to pilot vessels into the harbor, 
and a proper complément of men. After arriving at the schooner and examin- 
ing her situation, he went ashore, and made arrangements with members of the 
life saving crew and others on the beach to take the life boat, which was there 
and ready for use, and run a line from the schooner to the tugs for the purpose 
of pulling on her. This was about to be done when a conversation occurred 
between the mate, Corson, then in charge of the schooner, and Capt. Davis, 
regarding the ternis on which the proposed effort should be made. Capt. Davis* 
proposition was that the whole matter of compensation should be left for set- 
tlement afterwards. The mate iasisted that there should be a written agreement 
in advance, either that nothing whatever should be charged unless the schooner 
was taken off, or that the amount to be charged should in no event exceed a 
certain sum; and, failing to induce Capt. Davis to make any such agreement, 
he forbade the line to be run from the schooner to the tugs. They thereupon 
returned to Newburyport, Capt. Davis leaving word for the captain with the 
mate that he had been there with two boats ready to pull the schooner off, that 
he should be at the office in Newburyport ail day, and could be found there if 
wanted. Before the tugs started from the beach, however, and about 10 o'clock, 
Capt. James arrived back from Newburyport. He saw the tugs there, and 
heard from the mate an account of what had passed, but took no steps what- 
ever then or afterwards to communicate with Capt. Davis or get him to con- 
tinue his effort to relieve the schooner; and that same afternoon he began to 
strip her. On the morning in question, the tide was high a few minutes after 
10 o'clock. the weather was fine, the wind off shore, and the sea smooth. Capt. 
Davis and his tugs were at the schooner early enough to take advantage of the 
high tide in their proposed attempt to get the schooner off. The tides on the 
next and subséquent days were less favorable for the attempt, as the tides 
were "médium" between July lst and 12th, and "low" July 13th-17th. 

Carrer & Blodgett, for libelants. 
Russell & Russell, for respondents. 

LOWELL, District Judge. The interlocutory decree of Judge 
NELSON must be taken to establish that the Hooper went ashore 
on Plum Island by the fault of the Bronx. The owners of the 
Hooper expended certain sums of money in floating the schooner 
with its cargo, and the schooner, after she had been floated, was 
found to hâve sustained damage, the cost of repairing which has 
been found by the assessor. The amount of thèse items, and of 
certain others which need not be hère mentioned, the owners, of the 
Hooper seek to recover from the Bronx in this action. The owners 
of the Bronx, admitting that the interlocutory decree makes the 
tug liable for the damage caused by the stranding of the Hooper, 
yet object to pay the expenses of getting her off, on the ground that 
they themselves could and would hâve floated her and towed her 
into the harbor of Newburyport for nothing if they had not been 
hindered by those who had charge of her. 
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. ,The priociples of là# applicable to this branch of the case are 
simple, and the only diîBculty lies in their, application. The libel 
allèges,' as it must, that the damages which the libelant seeks to 
reeoyer were cauged by thé fault of the vessel libel éd. The burden 
of proving this, to wit, tïiat the injuries and expenditure for which 
he seeks io reco ver were the resuit of the tug's wrongdoing, or, 
what is the same thing in this case, the resuit of the stranding of 
the schooner, is on the libelant. This burden of proof, in its tech- 
nical sensé,, hère remains on the libelant throughout the case, and 
never shifts. But where a yessel bas corne into an exposed and 
dangerous position by the fault of another, and is rescued from that 
position at a certain cost, then, in the absence of other évidence, 
it may often be .reasonably presumed that the cost of relief is the 
true measure of damages. In the case at bar, if there were no évi- 
dence of what occurred af ter the stranding, except évidence of the 
cost of hauling off the schooner by the Kight Arm, I might fairly 
présume that this cost should be reimbursed by the Bronx. This 
would be a "prima facie presumption" (3 W. Eob. 13) ; a presump- 
tion of fact, which is sometimes said to shift the burden of évidence, 
though not the technical burden of proof, by putting upon the party 
against whom the presumption is made the burden of explaining a 
situation from which, in the absence of explanation, his responsibil- 
ity would naturally be inferred. Thèse presumptions and this bur- 
den of évidence may shift frequently, as the facts are developed by 
the évidence in the course of a trial. As was said in The Gladiator, 
25 C. 0. A. 32, 79 Fed. 445, 447, the expressions of admiralty courts 
upon this matter seem in some respects inconsistent; but thèse 
varying expressions arise in the application of the law to peculiar 
states of fact. The opinion of the. court in that case goes on to 
illustrate how, under some circqmstances, as évidence is introduced, 
a presumption of fact, ànd with it the burden of introducing further 
évidence to qualify facts already pf ovèd, may shift from side to side. 
Another illustration of the différence between the burden of proof. 
properly so called, and a presumption of the sort just mentioned, is 
found in the ca^e of Grill . y^Collier Co., L. R. .1 C. P. 600, 612, 
014.; s. c, on appealj L. R.,3 Ç. ) P. i ,476, 482. In that case, as in this, 
the q^uestion t,o.be ; deterinined, was this: ^Vas the damage to the 
plaintïff'js' property (in thaï case the cargo of; a vessel which had been 
in coUision), ocçasioned by tlie defend^nt's négligence? The judge 
léît it tp the jury to say whether the collision was caused by the dé- 
fendant'» négligence. . Défendant contended that the judge should 
hâve, asked, the jury if , the dâniage to the plaintiffs property was 
caused' by the défendants négligence, and urged that the damage 
might hâve been lessened by propep précautions taken after the col- 
lision. The court said that, this objection might prevail if there were 
any facts to support it, but that it was a, mère spéculation of counsel, 
and that there was no évidence that the damage could hâve been 
lessened. Under thèse circuins.tances, it was held that the ruling ; of 
the judge at the trial was supstàntially correct, al though he had not 
stated the question to the jury with logical exactness. It was a fail- 
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ure to appreciate this différence between the burden of proof, properly 
so called, and a presumption of fact, which, as I conceive, led Sir Rob- 
ert Phillimore, in The Thuringia, 1 Asp. 283, 291, 292, to say: 

"It appears to me that the décisions of coinmon law incline to the position that 
the burden of proving that ordinary skill and courage eould not hâve averted 
the loss lies upon the party complaining." "Tlie décisions in this court, how- 
ever, seem to throw the burden of proof upon the original wrongdoer, who 
allèges that the injured vessel was unnecessarily abandoned." 

In order to rebut the presumption that the cost of floating the 
schooner was an expense reasonably incurred by the libelant in 
extricating his property from the plight into which it had fallen by 
the fault of the Bronx, the claimants show that, on the morning 
after the stranding, they sought to carry a hawser from the Hooper 
to two or more of their tugs, intending to haul the schooner off 
the beach at high water. This intention of the claimants was 
frustrated by those in charge of the Hooper. In refusing to allow 
the claimants to attempt the rescue of the Hooper, I think the mate 
of the schooner, and the captain, so far as he was responsible for 
the refusai, acted very unwisely. It was at least possible that the 
attempt would succeed. If it f ailed, no harm would hâve been done. 
The first high tide after a vessel has gone ashore is certainly the 
uatural time for an attempt to get her off, and, if those in charge 
of the schooner neglected to avail themselves of an opportunity 
which offered at the least a rêasonable chance of success, they can- 
not be heard to say that their neglect occurred in the exercise of a 
rêasonable discrétion. 

It is urged by the libelant that the court does not scrutinize care- 
fully what is done in good faith and in a time of perplexity by those 
in charge of a vessel, but often treats conduct as rêasonable and 
proper even though it has resulted in damage to the property con- 
cerned. That this will be done in some cases there can be no 
doubt; but I consider that the mate's action in refusing the aid of 
the tugs was so unreasonable as to put it outside the scope of the 
rule. As was observed by the privy council in the case of The Fly- 
ing Fish, Brown. & L. 436, 443, the test is "what a rêasonable man 
would do under similar cireumstances where he had no other judg- 
ment but his own to resort to." "It is to be observed," the court 
there remarked, "that this was not the case of a sudden emergency, 
leaving no time for délibération, when great allowances should be 
made for any error in judgment which may occur. In this case 
there was no danger to life, nor any immédiate appréhension of the 
loss of the vessel; and the captain had some hours to décide what 
course was best to be adopted. The learned judge was of opinion 
that 'as against a wrongdoer, which,' he says, 'in légal estimation, 
the Flying Fish must be taken to hâve been, it cannot be maintained 
that there was no rêasonable doubt as to the course to be pursued.' 
But treating the Flying Fish as a wrongdoer is rea.lly begging the 
whole question. For the collision, and for ail the conséquences of 
that collision, the appellant is responsible. But if the subséquent 
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damage resulted from the acts or omissions of the captain of the 
Willem Eduard, for that portion of the damage the appellant is not 
only not a wrongdoer, but he is not even to be regarded as the doer 
of the act which occasioned it." "It is impossible for their lord- 
ships to arrive at the conclusion that the master exercised any 
judgment at ail upon the possibility of saving his vessel. It ap- 
pears that he attempted nothing, because he had persuaded himself 
that nothing could be done; and that he rejected ail offers of assist- 
ance, not after weighing the measures proposed, but because he had 
hastily determined that the state of his vessel would make every 
effort to save her unavailable." See, also, The Baltimore, 8 Wall. 
377, 387; The Linda, Swab. 306; The Thuringia, 1 Asp. 283; The 
Eolides, 3 Hagg. Adm. 367; The Hansa, 6 Asp. 268. 

It is further urged by the libelants that the action of the mate, 
who had limited authority, may not bind the libelants so completely 
as the action of the master -would hâve done; but the évidence 
shows pretty clearly that, when the master arrived on the beach, 
he did not, as he might hâve done, recall in any way the refusai 
given by the mate, nor did he express any willingness that the 
claimants should make the attempt they proposed. I think, more- 
over, that, unless the master was able to rely altogether upon his 
mate's discrétion, he did a very unwise thing in absenting himself 
from the beach at that time. He knew that the tide would be 
high about 10 o'clock. The weather was most favorable, and he 
should certainly hâve been on hand at some time before high water 
to avail himself of ail the opportunities that might offer. He had 
already notifled his owners, and, if his protest could not hâve been 
made at an earlier hour, it might well hâve waited until the tide 
had fallen. 

It is further urged by the respondents that, in order to make 
it the duty of the mate and the captain to accept the claimants' 
offer, the latter should hâve offered the services of their tugs with- 
out compensation. The argument seems to me to overlook the 
situation of the parties at the time. The schooner had gone upon 
the beach. There was little doubt that its owners would seek to 
hold the Bronx responsible for the damage. The interlocutory de- 
cree of Judge NELSON had not then been rendered. Had the owners 
of the tug offered their gratuitous services to the schooner, their 
action would naturally hâve been construed as an acknowledgment 
that the Bronx was to blâme for the original accident, and this 
acknowledgment the claimants could not afford to make. They of- 
fered no bargainj but, as I read the évidence, said in substance this : 
"We wilj try to float the schooner without préjudice, without a 
previous agreement, and with the compensation, if any, left to the 
discrétion of the court." This court can hardly be expected to 
admit that its own discrétion is exercised so unreasonably as to 
make it a terror to reasonable men. I am of opinion, therefore, that 
those in charge of the schooner should hâve permitted the claimants 
to attempt to get her off the beach at high water on the morning 
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of July 5th, and that, in refusing to permit the attempt, they acted 
unreasonably, even after allowance has been made for the difficul- 
tés of their situation. 

Unreasonable as the conduct of those in charge of the schooner 
may hâve been, it cannot, however, defeat the right of the libelants 
to recover, unless the refusai caused additional delay and expense. 
Though it may hâve been the duty of the mate to permit the claim- 
ants to make their attempt, his refusai caused them no in jury, un- 
less their attempt would hâve succeeded. I consider the principal 
question involved in this case to be: Could the claimants, with the 
force at their disposai, hâve hauled the schooner off the beach at 
high water on the morning of July 5th? It is not important to dé- 
termine whether, after proof of the claimants' unreasonable re- 
fusai, there was, in the absence of other évidence, a presumption 
of fact that the schooner could or could not hâve been pulled off. 
Had neither party introduced évidence, I might hâve had to décide 
in whose favor the presumption existed. But as ail available évi- 
dence was introduced, I hâve only to détermine to which side the 
weight of évidence inclines. 

As no attempt was made to float the vessel, the possibility of 
floating her is a matter of opinion, and the opinions of the wit- 
nesses differ widely. I hâve corne to the conclusion that the at- 
tempt would probably hâve been successful. Most of the witnesses 
were prejudiced. Many of them had no particular capacity for 
forming a valuable opinion. Davis, Kenney, and Pettingill, who 
knew something about wrecking, were undoubtedly prejudiced in 
favor of the claimants' case. Lattime and McBurnie were with- 
out considérable expérience. In reaching my opinion, I am chiefly 
moved by the évidence of Capt. Davis, of the Eight Arm, who flnally 
pulled off the Hooper, and who, so far as appears, was an unprej- 
udiced observer, as well as an expert wrecker. His testimony 
seems to me to show that he believed that the claimants would 
hâve succeeded. Some of the reasons he gives for his belief may not 
be weighty, but his conclusions are more important than his reasons. 
The opinion of an expert who is compétent and impartial is not to 
be diseredited by his séant training in Iogical expression. I am 
moved also by the fact that the experienced assessor, who had the 
great advantage of hearing ail or nearly ail the witnesses, reached the 
conclusion to which I also hâve corne. While I hâve thus come to the 
conclusion that the Hazel Dell and the Uhler could hâve pulled off the 
schooner on the morning of July oth, I think, if it be necessary to their 
case, that the claimants are entitled to add the power of the Bronx to 
that of the two other tugs. She was in Newburyport at the time, and 
was available. It is true that this fact was unknown to those in 
charge of the schooner, and, in determining if their action in refusing 
assistance was wise or unwise, only the two tugs can be taken into 
considération. If I am right, however, in holding that those in charge 
of the schooner should hâve accepted the offer, though made by only 
two tugs, I think that, in determining the question of ultimate success, 
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I am not prevented f rom consideririg the facts as they actually existed. 
I agrée with the assessor, therefore, that thé Bronx w.as responsible 
only for the damage which the schooner would havë sustained il 
she had been hauled off the beach on the morning of Jûly 5th; and 
I overrule the libelant's exceptions to that part of the assessor's 
findings. 

The libelant's exception E relates to the liability of the tug for 
damages sustained by the, schooner's cargo. Had the schooner 
been floated on the morning of July 5th, the cargo would not hâve 
been injured. 

Exception M relates to the disallowance of the expenses of Mr. 
Champion's ôrst trip. Exception N relates to the amount of de- 
murrage. • . I am not disposed to differ from the findings and rulings 
of the assessor upon thèse points.. 

Regarding exception T, , I agrée with the assessor that, if the 
claimants had performed salvage service, they would soiar hâve satis- 
fied their own liability by services instead of money; and I see no rea- 
son why the libelants should recover an amount which, under the cir- 
cumstanees, they would not hâve been called upon to pay. It is 
said that while the owners of the tug might hâve been prevented 
from recovering for the salvage services rendered by their vessels, 
because they were liable for the original disaster, yet that the ofûcers 
and crew of the tug might hâve recovered from the schooner the 
value of their own individual salvage services. Had they done so, 
the owners of the schooner could doubtless hâve claimed reimburse- 
ment from the owners of the tugs, but I think a hypotheticaj ex- 
pense of that sort cannot be recovered in this action. 

Holding the above opinion, I need not çonsider the respondents' 
exceptions. Decree in accordance with the assessor's report. 
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UNION S. S. CO. v. ERIE & W. TRANSP. CO. et al. 

(Circuit Court of Appeals, Sixth Circuit. February 8, 1898.) 

No. 461. 

COLLISION— ElBHT OF WAT— SlGNALS. 

When a vessel is pursuing a course which the law gives her a rlght to taie- 
without the assent of another vessel, the whistle consistent with that course 
is to be regarded as a positive indication of her intention to pursue it. But, 
where a vessel has no right to pursué''à particular course without the assent 
of the vessel she is meeting, the whistles she uses to obtain that assent axe 
merely invitations to an agreement contrary to the usual mode of passing, 
and are not ta be taken as a distinct indication that, on f allure to obtain such 
assent, she :will violate the rules o,f navigation, at least until tbere is.some- 
thing additional in her conduct to Justify such an inference. 
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This was a libel by the Erie & Western Transportation Com- 
pany, owner of the steamer Conemaugh, against the steamer City 
of New York, owned by the claimant, the Union Steamship Com- 
pany, to recover damages for a collision between the two vessels, 
whereby the Conemaugh was sunk in the Détroit river The claim- 
ant filed a cross libel for damage occasioned to the New York. The 
district court, by its final decree, found that the New York was solely 
in fault, and assessed the entire damages against her. The claim- 
ant of the New York thereupon appealed to this court, which, 
on October 5, 1897, filed an opinion reversing the decree below, 
ânding that the Conemaugh was alone in fault, dismissing the libel 
against the New York, and ordering a decree in personam against 
the owner of the Conemaugh for the damages received by the New 
York, and also dismissing the intervening pétition of certain insur- 
ance companies. 27 C. C. A. 154, 82 Fed. 819. The cause is now 
heard upon a pétition for a rehearing. 

Before TAFT and LUETON, Circuit Judges, and SEVEEENS, 
District Judge. 

TÀFT, Circuit Judge. In this case a pétition for rehearing has 
been filed, asking that the court reconsider its décision already 
announced in so far as it was adjudged thereby that the New York 
was not guilty of fault contributing to the collision. We deem it 
necessary to consider only two points made in the pétition, One 
is that the finding of fact by the court made the relative situation 
of the vessels such that, under the case of The Manitoba, 122 U. 
S. 97, 7 Sup. Ct. 1158, the New York should hâve whistled. The 
other is that the two blast whistles of the Conemaugh were a dis- 
tinct indication to the New York that the Conemaugh was about 
to fail in her duty tp keep out of the way of the New York, and 
was on a course across the bows of the New York, and that, by 
reason of this indication, it became the duty of the New York to 
stop and reverse. We think the rule laid down in the Manitoba 
has no application to the case at bar. In that case two vessels 
were approaching each other for a considérable time on slightly 
converging and nearly parallel courses, and, as the courses did not 
change, it was held the duty of each vessel to be cautious, to indi- 
cate by whistle its course, and to reduce speed and stop. In the 
case at bar, if we assume that the lookout of the New York saw 
ail that he ought to hâve seen, he would hâve discovered that the 
Conemaugh was changing her course from one crossing that of the 
New York, and was swinging round into the wake of the tow, 
presumably for the purpose of keeping out of the New York's way 
by going to the starboard. For a time it is true that their courses 
might hâve been parallel, but only in the exécution of this proper 
maneuver. We hâve no doubt that a lookout on the New York 
could hâve had the same view of the red light of the Conemaugh 
which the captains of the last two tows of the Burlington had as 
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the Conemaugh swung round into their wake, and might well 
hâve inferred therefrom that the Conemaugh was complying with 
her obligation to swing to starboard out of the way of the New 
York. 

This conclusion of fact is important in considering the next 
point made in the pétition for rehearing, — that the Conemaugh's 
two blast whistles were distinct indications of her intention to do 
what she did. In situations where a vessel is pursuing a course 
which the law gives her the right to take without the assent of 
another vessel, the whistle consistent with that course is to be 
regarded as a positive indication of her intention to pursue it. 
But we apprehend that, where a vessel has no right to pursue a 
particular course without receiving the assent of the vessel she is 
meeting, the whistles she uses to obtain that assent are merely 
invitations to an agreement contrary to the usual mode of pass- 
ai g, and are not to be taken as a distinct indication that, on fail- 
ure to obtain the assent she seeks, she will violate the rules of 
navigation, at least until there is sbmething additional in her con- 
duct to justify such an inference. This distinction is a necessary 
corollary to the ratio decidendi of The John King, 1 U. S. App. 
64, 1 C. C. A. 319, and 49 Fed. 469, and The B. B. Saunders, 23 
Blatchf. 383, 19 Fed. 118. The captain and lookout of the New 
York, if they had seen and heard the Conemaugh, would hâve 
observed her swdnging slowly to starboard in the wake of the last 
barges in the tow, although blowing signais of her intention, if 
assented to by the New York, of changing her course across the 
bows of that vessel. This was not a distinct indication of her in- 
tention to cross the bows of the New York as she did. 

Other questions are made in the pétition to rehear, but as they 
are mère répétitions of the arguments on the facts considered in 
the original opinion, and as they do not change our views, it is 
needless to state or discuss them. The pétition is denied. 
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REED et al. v. NORTHERN PAO. RY. CO. et al. 

(Circuit Court, D. Minnesota. May 7, 1898.) 

Removal of Causes— Fédéral Question— Liabilitt Assdmed by Défendant 
from National Corporation. 

A corporation purchasing a railroad at foreclosure sale in a fédéral court, 
and assuming as part of the considération ail liabilities incurred by the 
receivers of that court in their management, is not entitled to remove a 
suit to enforce such a liability, on the ground that it involves a fédéral 
question, because the receivers, if sued, could hâve removed the suit on that 
ground. 

This is an action brought in a state court by Lathrop E. Reed and 
others, partners as Reed & Sherwood, against the Northern Pacific 
Railway Company and others. Défendant Reed removed the cause to 
this court, and it is now heard on a motion to remand. 

D. F. Morgan, for plaintiffs. 
0. W. Bunn, for défendants. 

LQCHREN, District Judge. This action was commenced in the 
state district court, Anoka county, to recover of the défendant rail- 
way companies the value of a large quantity of lumber alleged to hâve 
been burned in plaintiffs' lumber yards in July, 1894, by fire negli- 
gently dropped or scattered from the locomotives of the Northern 
Pacific Railroad Company and the Great Northern Railway Company 
while passing the said yards. The Great Northern Railway Company 
is a Minnesota corporation, and the Northern Pacific Railroad Com- 
pany was a fédéral corporation, organized under acts of congress, 
and at the time of the said fire its railroad and property was in the 
possession of and operated by receivers appointed by this court, and 
under decree in the same action in which said receivers were appointed 
the said railroad and property were sold to the défendant the North- 
ern Pacific Railway Company, which is a Wisconsin corporation, and 
which by the ternis of the sale became oblisrated to pay, as part of the 
considération for its purchase, any liabilities contracted or incurred 
by the receivers before the delivery of the possession to it of the rail- 
road property. The action was removed to this court upon the péti- 
tion of the two railroad companies, défendants, upon the alleged ground 
that it is a suit "arising under the constitution or laws of the United 
States." The plaintiffs now move for an order remanding the cause 
to the state court, claiming that it is not such a suit. 

Had the suit been brought against the receivers while they remained 
in the discharge of their f unctions, it would hâve been such a suit ; as 
the corporation represented by them existed and derived its rights and 
powers from the laws of the United States, and the right to sue the 
receivers so appointed rested on the same laws. Railway Co. v. Cox, 
145 U. S. 593, 12 Sup. Ct. 905; Landers v. Felton, 73 Fed. 311; Cable- 
man v. Railway Co., 82 Fed. 790. But the défendant the Northern 
Pacific Railway Company does not represent the Northern Pacific Rail- 
road Company nor the receivers. It is liable, if at ail, by virtue of 
the terms of its contract of purchase, by which it assumed the then 
pending indebtedness and liabilities of the receivers. If the Northern 
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Pacific Railroad Company had taken possession of a tract of land as 
owner, and dne clâîming bettèrtitlè had brought éjectaient against 
that corporation in the state court, it might (if the value was sufficient) 
hâve removed the action to the fédéral court on the ground stated. 
But if the présent Northern Pacific ïtàilway Company, having r'eceived 
possession of the said land under its purchase aforesaid, were sued in 
ejectment for the recovery of the land, it could not remove the case 
on the ground stated into thi's court, merely because its title came 
from the other corporation. Neither do I think this cause can be so 
removed by the présent Wisconsin corporation merely because it has 
assumed, as is claimed by the plaintiffs, a liability which once rested 
on said receivers. 

The motion is granted, and it is directed that the cause be remanded 
to the state court from which it was removed. 



TUG RIVER COAL & SALT CO. v. BRIGEL et al. 

(Circuit Court of Appeals, Sixth Circuit. April 11, 1898.) 

No. 557. 

1. Fédéral Courts— Jurisdiction— Diverse Citizenship. 

The citizenship which détermines the jurisdiction of a fédéral court ls that 
which existed at the time of commencement of the suit, and subséquent 
changes can neither devest nor confer jurisdiction. 

2. Same— Parties. 

When jurisdiction vests at the commencement of suit over the indispensa- 
ble parties, but its exercise is prevented by the présence of other proper 
parties over which the court cannot take jurisdiction, the names of such 
other parties may be strlcken out, and the objection to the exercise of juris- 
diction thereby obvlated. 

3. Same — àmendment op Pleadings. 

; Where a fédéral court has jurisdiction over the parties and cause of action 
at the time suit is brought, the jurisdiction is not affected by subséquent 
amendments of pleadings reiating to the cause of action. 

4. Mortgage— Foreclosure— Parties. 

The mortgagor and mortgagee are the only indispensable parties in a suit 
to foreclose a mortgage. ■ 

5. Changer-? Practice— Master— Findinqs op Fact— Eppect. 

In the absence of clear . ; évidence of mistake of fact or error of law, a 
, finding of fact by a master, concurred in by the court below, is binding upon 
an appellate court. 

6. BAme— Costs. .1 

Where the final decree in an equity suit has been reversed by the court 
of appeals for want of the diverse citizenship necessary to the jurisdiction 

1 of fédéral courts, and the bill is subseguently amended so as to pbviate that 
âifficulty, and make a case proper' for the court to proceed with, the gên- 
erai costs of the cause in the court below should be adjudged by the court 

; ' on final hearing just as in the ordinary case. 73 Fed. 13, afflrmed. 

7. Evidence — Parol to Vauy Written Contract. 

• Evidence that a written contract, absolute on its face, was not intended 
.,,, to take effect exeept upon a certain condition, does not tend to contradict, 
add to, or vary the contract, but only to explain it, and is admissible. 

i Appeal from the Circuit Court of the United States for the Dis- 
trict of Kentucky. 

Bill was filed in the circuit court to foreclose a mortgage and trust deed, 
executed by appellant in favor of appellees, as trustées, to secure payment 
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of certain bonds issued and sold by appellant company, a corporation organ- 
ized under the laws of Kentucky, and a citizen of that state. Oomplainant 
Brigel was a citizen of Ohio, and Murray a citizen of New York. The bill 
sought a sale of the property covered by the mortgage in bar of the eauity 
of rédemption. At thé time of filing the original bill, there were creditors of 
the défendant, some holding elaims for taxes paid, and others being judg- 
ment creditors with exécutions levied, and claiming junior liens thereby under 
the laws of Kentucky. A number of thèse creditors were made parties 
to the original bill, and it appeared from the record that the citizenship of one 
or more of them was of the same state with that of one of the complainants, 
and the citizenship of others was alleged to be unknown. The case having 
been brought before this court on appeal, the final decree was reversed for 
lack of necessary diverse citizenship to support the jurisdiction of the court, 
as the record then was. 31 U. S. App. 665, 14 C. C. A. 577, and 67 Fed. 635. 
When the case went back, the circuit court permitted an amendment of the 
bill, so as to dismiss the bill as to ail parties except the appellees and ap- 
pellant, so as to make the suit one of foreclosure only between thé trustées 
as complainants, and the mortgagor company as défendant. A sale in bar 
of the equity of rédemption was specially prayed for in both original and 
amended bills. Between the date of filing the original bill and the amend- 
ment thus allowed, Murray, one of the trustées, changea his citizenship from 
New York to Kentucky, and this fact was set up in a plea to the amended 
bill, raising objection thereby to the jurisdiction of the court. This plea, 
liaving been set down for hearing, was overruled by the court, and the défend- 
ant answered the amended bill. The case was then heard again upon a 
master's report as to debts, liens, and priorities, varions creditors having 
intervened by pétition. Sale was made under orders of the court, and from 
the final decree confirming the sale the case is again brought to this court 
by appeal. The opinion of the court disposing of the plea is publislied in 73 
Fed. 13. 

W. G. Hutcheson and Thomas F. Hargis, for appellant. 
Walter A. De Camp and Thomas W. Bullitt, for appellees. 

Before LURTON, Circuit Judge, and SEVERENS and CLARK, 
District Judges. 

CLARK, District Judge, after stating the case, delivered the 
opinion of the court. 

The question of jurisdiction raised must first be considered and 
determined. It is well settled that, if the necessary diverse citizen- 
ship exists at the time of commencement of the suit, no subséquent 
change of citizenship, although voluntary, will defeat the juris- 
diction which once vested. Morgan's Heirs v, Morgan, 2 Wheat. 
290; Mollan v. Torrance, 9 Wheat. 537; Clarke v. Mathewson, 12 
Pet. 164; Anderson v. Watt, 138 U. S. 694, 11 Sup. Ct. 449. And 
where the jurisdiction of the circuit court has fully attached 
against the tenant in possession in an action of ejectment, substi- 
tution of the landlord as défendant will not affect the jurisdiction, 
although he may be a citizen of the same state with plaintiff. Hard- 
enbergh v. Ray, 151 U. S. 112, 14 Sup. Ct. 305. The primarily inter- 
ested and indispensable parties to the original bill were the appel- 
lees and appellant. There can be no doubt that there was juris- 
diction over the bill so far as the trustées as complainants and the 
mortgagor company as défendant were concerned; and, if ail other 
parties had been omitted, the jurisdiction would hâve been too clear 
to admit of question. The présence of the other parties, and the 
relief sought against them, constituted ah impediment to the exer- 
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cise of the jurisdiction otherwise rightfully attaching. It is well 
settled now that thèse subséquent lienholders were not indispensa- 
bly necessary parties tô the original bill. The dismissâl as to them 
enabled the court to retain the jurisdiction which rightly belonged 
to it, and merely removed an impediment to the exercise of that 
jurisdiction. 

In Conolly v. Taylor, 2 Pet. 556, bill was filed in the circuit court 
of the United States for the district of Kentucky by aliens and a 
citizen of Pennsylvania against citizens of Kentucky and a citizen 
of Ohio, on whom process was served in Ohio. As between the 
citizen of Pennsylvania and of Ohio, neither of them being a citi- 
zen of the state in which the suit was brought, the court could exer- 
cise no jurisdiction, though its jurisdiction as between the alien 
plaintiffs and the défendants could not be questioned. Before 
the cause was heard, the name of the citizen plaintiff was struck 
out of the bill, and the question was whether the original defect was 
cured by this change, and whether the court could proceed to a 
final decree with the parties then left in the case. The défend- 
ant contended by way of argument that, if an alien becomes a citi- 
zen pending the suit, jurisdiction is not devested by this circum- 
stance, and so, if one citizen sued another citizen of the same state, 
jurisdiction could not be given to the court by the citizen who 
brought the suit removing and becoming a citizen of a différent 
state; and in reply to this contention Mr. Chief Justice Marshall, 
delivering the judgment of the court, said: 

"This is true, but the court does not understand the principle to be ap- 
plicable to the case at bar." "Where there is no change of party, a jurisdic- 
tion depending on the condition of the party is governed by that condition 
as it was àt the commencement of the suit. The court, }n the first case, 
had complète original jurisdiction; in the last it had no jurisdiction, situer 
in form or substance. But, if an aJlen should sue a citizen, and should omit 
to state the character of the parties in the bill, though the court could not 
«xercise Its jurisdiction while this defect in the bill remained, yet It might, 
as is every day's practice, be corrected at any time before the hearing, and the 
court would not hesitate to decree in the cause. So In this case. The sub- 
stantial parties plaintiffs— those for whose beneflt the decree is sought— are 
aliens, and the court has original jurisdiction between them and ail the dé- 
fendants. But they prevented the exercise of this jurisdiction by uniting 
with themselves a person between whom and one of the défendants the court 
cannot take jurisdiction. Strike out his name as a complainant, and the im- 
pediment is removed to the exercise of that original jurisdiction which the 
court possessed between the alien plaintiffs and ail the citizen défendants. 
We can perceive no objection, founded in convenience or in law, to this 
course." 

The principle declared in this case was reaffirmed and applied 
in Vattier v. Hinde, 7 Pet. 252, in which the bill had been dismissed 
as to a défendant and the jurisdictional defect cured. In this case 
Mr. Chief Justice Marshall said: 

"It is impossible to draw a distinction, so far as respects jurisdiction, be- 
tween striking out the name of a plaintiff and of a défendant. The citizen 
of Ohio may hâve been a more necessary party in the cause than the citizen 
of Pennsylvania. Had it been otherwise, the same principle which sustained 
the one altération would hâve sustained the other." 

See, also, Carneal v. Banks, 10 Wheat. 181. 
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Bill was filed in the circuit court for the Southern district of 
Àlabama by citizens of Texas against défendants, ail of whom were 
citizens of Alabama, except two of the défendants, who were also 
citizens of Texas. Objection was taken in the circuit court to its 
jurisdiction on account of the résidence of thèse two défendants 
in the same state with the complainants, and the court, in its 
final decree, directed the bill to be dismissed as to thèse two défend- 
ants, as not being essential parties to the suit by the complainants. 
The suprême court of the United States, in disposing of tins objec- 
tion, said: 

"The objection to the jurisdiction of the court that two of the défendants 
were résidents of Texas, the same state with the complainants, was met 
and obviated by the dismissal of the suit as to them. They were not indis- 
pensable parties; that is, their interests were not so interwoven and bound up 
with those of the complainants or other parties that no decree could be 
made without necessarily affecting them. And it was only the présence of 
parties thus situated which was essential to the jurisdiction of the court. 
The rights of the parties, other than the défendants who were citizens of 
Texas, could be, and were, adequately and fully determined without préjudice 
to the interests of those défendants. And the question always is, or should 
be, when objection is taken to the jurisdiction of the court by reason of the 
citizenship of some of the parties, whether to a decree authorized by the case 
presented they are indispensable parties, for, if their interests are severable, 
and a decree without préjudice to their rights can be made, the jurisdiction 
of the court should be retained, and the suit dismissed as to them." Horn v. 
Lockhart, 17 Wall. 570. 

It is very clear, therefore, that the circuit court properly allowed 
the amendment, and that the amendaient, when made, related to 
the commencement of the suit, for otherwise the amendment would 
be ineffectuai to remove the impediment, and would, as was justly 
observed by the learned circuit judge, be without meaning. This 
must be so, for it is well settled in thèse and other cases that juris- 
diction dépends upon the state of things at the time the suit is 
brought. 

In Anderson v. Watt, 138 U. S. 707, 11 Sup. Ct. 449, the suprême 
court, referring to the previous case of Conolly v. Taylor, said: 

"This court held that jurisdiction depended upon the state of the parties 
at the commencement of the suit, which no subséquent change could give or 
take away; that, if an alien became a citizen pending the suit, the jurisdic- 
tion which was once vested would not be devested; and, so, if a citizen 
sued a citizen of the same state, ne could not give jurisdiction by removing 
and becoming a citizen of a différent state; but that, just as the omission 
to state the character of parties might be corrected at any time before hear- 
ing, so by an amendment made by striking out the person whose présence 
as a complainant prevented the exercise of the jurisdiction, the impediment 
could be properly removed." 

The principle on which the décisions proceed is that, when juris- 
diction vests at the commencement of the suit over the indis- 
pensable parties to a decree, but the exercise of jurisdiction is pre- 
vented by the présence of other proper and material parties, the 
names of such other parties may be stricken out, and the objection 
to the exercise of jurisdiction thereby obviated. See Sioux City 
Terminal R. & W. Co. v. Trust Co. of North America, 27 C. G. A. 
73, 82 Fed. 124. 
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Wé hâve said that the mortgagee and mortgagor were the only 
indispensable parties to a bill simply to foreclose. The proposition 
was stated in the late casé of Davis v. Trust Co., 152 U, S. 594, 14 
Sup. Ct. 693, in this language : 

"In a decree for the foreclosure of a mortgage the two parties principally 
and primarily interested are the mortgagee and the mortgagor." 

And, as has been observed, neither prior nor subséquent lien- 
holders are necessary parties to such a bill where the relief sought 
does not go beyond foreclosure against the mortgagor. Wabash, 
St. L. & P. Ky. Co. v. Central Trust Co. of New York, 23 Fed. 513; 
Jérôme v. McCarter, 94 U. S. 734; Howard v. Bailwày Co., 101 U. S. 
837; 1 Fost. Fed. Prac. § 52; 1 Beach, Mod. Eq. Prac. § 74. And 
where the court, at the commencement of the suit, has jurisdiction 
by reason of the citizenship of the parties, this jurisdiction is not, 
as a rule, affected by amendments relating to the cause of action. 

In Green v. Custard, 23 How. 484, suit had been instituted in 
the state court by Custard, a citizen of Texas, against Green, a citi- 
zen of Massachusetts, to recover a balance due on a judgment. 
The suit was by attachment. The case was,. on Green's applica- 
tion, removed into the district court of the United States. After 
removal, Custard, by amendment, as the court said, "set forth an 
entirely new cause of action," basing the right to recover on a 
note. The court thereupon remanded the case upon the ground 
that the amendment made a case within the proviso to the eleventh 
section of the original judiciary act, restricting the jurisdiction of 
the United States courts. On writ of error the judgment was re- 
versed. The principle dedu cible from this case is that, where the 
circuit court of the United States has jurisdiction over the parties 
and cause of action when the suit'is brought, the jurisdiction is 
not affected or defeated by any amendment of the pleadings chan- 
ging the cause of action. But the contention by the défendant 
that the amended bill was the commencement Of a new suit is en- 
tirely untenable. This is already suffieiently apparent from what 
we hâve said of this amendment and the character of the suit as 
left by the amendment. Ail the features of the suit as an ordinary 
foreclosure bill remained just the same as when the suit was first 
instituted, and with the mortgagees and mortgagor as the only par- 
ties. The amendment only eliminàted from the case parties not 
necessary to the foreclosure suit with the relief sought against 
them. And what has been thus said in regard to the amended bill 
is applicable to the second amendment, by which the défendant 
Gordon was brought in for the purpose of having his rights settled 
in this suit. It is clear that Gordon might.have been joined with 
the mortgagor company as a défendant to the original bill, and 
jurisdiction over the suit as between the trustées as complainants 
and the appellant and Gordon as défendants would hâve ;been 
entirely clear. The purpose and effect of the amendment bringing 
in Gordon were to enable the court to give to the purchaser a 
perfect title, and this amendment was strictly in aid of the proper 
purpose of the original bill, and to obtain full relief thereunder.. 
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The objection to jurisdiction on accoùnt of this amendment cannot 
be sustained. 

We are thus brought to the mérita of the case, which do not seem 
to require extended discussion. A question presemted by the as- 
signments of error is whether or not the real ownership of bonds 
held by Charles E. Brigel was in him or his father, Léo Brigel, one 
of the trustées in the mortgage. The contention of the appellant 
in the court below and hère was and is that thèse bonds were 
bought by, and in fact belon^ed to, Léo Brigel, the trustée, and that 
they were purchased in the name of the son fraudulently, and for 
the purpose of covering up the real ownership thereof. Léo and 
Charles E. Brigel testify that the bonds belonged to the son, and 
not to the father, and in this they are supported by other circuin- 
stances not necessary to be detailed. The défendant relied mainiy 
on circumstantial évidence to show that in fact the bonds weie 
the property of the father, and not the son. The relationship, lactr 
of sufflcient means in the son with which to make the purchase, 
the part taken by the father in bringing about the purchases anû 
in going the son's security for payment, and other circumstances, 
are relied on. The case was referred to a spécial master for the 
purpose of a full report as to ail debts against the company, and 
also with direction to report the outstanding bonds secured by the 
mortgage, the amounts of thèse bonds, and by whom held and 
owned. The spécial master reported thèse bonds as belonging to 
Charles Brigel, and on exception duly taken the circuit judge con- 
curred with the spécial master in this finding of fact. Under such 
circumstances, in the absence of very cogent évidence of a mistake 
of fact, or of some error of law, this ûnding of fact by the master, 
concurred in by the circuit court, must be accepted by this court 
as final. Belknap v. Trust Co., 47 U. S. App. 663, 26 C. C. A. 
30, and 80 Ped. 624; Emil Kiewert Co. v. Juneau, 47 U. S. App. 395, 
24 C. C. A. 294, and 78 Ped. 708; Turley v. Turley, 85 Tenn. 251, 1 
S. W. 891; Davis v. Schwartz, 155 U. S. 631, 15 Sup. Ct. 237; Craw- 
ford v. Neal, 144 U. S. 585, 12 Sup. Ct. 759. It is only necessary 
to say that an examination of this record fails to disclose any 
such state ôf proof as would warrant us in disagreeing with the 
conclusion thus reached by the master and the circuit court. This 
conclusion that Charles E. Brigel, and not Léo, is the real owner 
<jf the bonds, renders it unnecessary for us to consider or déter- 
mine to what extent and with what rights as between himself and 
the mortgagor company Léo Brigel might purchase bonds secured 
by the mortgage because of his trust relation to the mortgagor com- 
pany. 

Another contention by the défendant is that by a certain contract 
dated September 21, 1891, signed by the appellant company, Léo 
A. Brigel, and Thomas P. Hargis, the right to foreclose the présent 
mortgage was suspended. The position is that Léo Brigel agreed 
that out of the proceeds to bè collected under suits contemplated 
by that contract the bonds were to be flrst satisfied, and that 
Brigel, having failed and refused to carry out the contract, cannot 
insist on foreclosure for the satisfaction of the bonds. A complète 
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answer to this contention is found in the conclusion that Charles 
E. and not Léo A. Brigel is the owner of the bonds, for, this being 
so, it was not within the power of Léo Brigel to affect the rights of 
Charles E. Brigel in respect to thèse bonds. But, aside from this, 
we fully agrée with the conclusion of the circuit court that the 
weight of évidence establishes that Léo Brigel signed this contract 
on the express condition that it was not to take effect, or become 
binding on him, until submitted to and approved by his attorney, 
who was not at the time présent; and that, when advised by his 
attorney that the contract was void as against public policy, he 
promptly gave notice that he would not exécute the contract on 
his part, and that the same was abandoned by the appellant through 
its président, Barrett. It is insisted that the évidence offered to 
show that the contract was signed upon this condition was not ad- 
missible under the rule, which does not permit a written contract 
to be contradicted, varied, or added to by paroi testimony. One 
difflculty with this position is the lack of proper objection to the 
testimony when offered in the court below. The Cayuga, 16 U. S. 
App. 577, 8 C; C. A. 188, and 59 Fed. 483. But, passing by this, the 
objection is clearly not good. The testimony did not tend to con- 
tradict, add to, or vary the written contract, but only to show that 
the contract precisely as made was to take effect and become 
binding only upon a condition which was never satisfied. Ware v. 
Allen, 128 U. S. 590, 9 Sup. Ct. 174, is directly in point. The ques- 
tion arose in that case in relation to a promissory note. Testi- 
mony was offered to show that, before the paper was signed or 
agreed upon, it was understood that it was to be of no effect unless, 
upon consultation with their attorney, the défendants were as- 
sured that the proceeding was a lawful one, and that an attach- 
ment could be enforced. The court said, in effect, that the case 
was clearly one of that class well recognized in law by which an in- 
strument, whether delivered to a third person as an escrow or to 
the obligée in the instrument, is made to dépend as to its guing into 
opération upon events to occur thereafter, and that paroi évidence 
was admissible to show that the exécution or delivery of the writ- 
ten instrument was conditional, and not to take effect until such 
subséquent event should take place, althoûgh the written instru- 
ment was absolute on its face. So, in Burke v. Dulaney, 153 U. S. 
228, 14 Sup. Ct. 816, it was held that in an action by the payée of a 
negotiable promissory note against the ruaker, évidence was admis- 
sible to show a paroi agreetnent between the parties, made at the 
time of the making of the note, that it should not become operative 
as a note until the maker could examine the property for which 
the note was given, and détermine whether he would purchase it. 
This is a well-settled gênerai rule of évidence in relation to ail con- 
tracts under which it may be shown that there was a condition 
précèdent which has not been fulfilled in order to avoid the effect 
of a contract. 2 Tayl. Ev. § 1135; 2 Jones, Ev. §§ 478, 507. We 
are not required, in dealing with this case, to consider what différ- 
ence there may be in the application of the rule to negotiable 
and nonnegotiable paper, nor how far the rule which permits such 
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évidence is limited to the original parties to the contract, as the 
question hère arises between the original parties to this contract. 

Another objection made is to the judgment recovered in the 
Martin circuit court by Léo Brigel against appellant for $5,057. 
This objection was properly overruled by the spécial master and 
the circuit judge. The défendant company suffered the judgment 
to be taken in the naine of Léo A. Brigel, and the légal title to the 
judgment and the right to recover are clearly in Brigel ; and wheth- 
er or not, as between Brigel and any third party, the bénéficiai 
interest in the judgment belongs in equity to such party, is a ques- 
tion with which we are not concerned hère. This view renders it 
immaterial to inquire how far this objection was waived by the 
finding of the court as to what judgments there were, and the own- 
ers of such judgments, which finding is recited as having been made 
"with the consent of ail parties." This review of the case disposes 
of ail of the objections chiefly relied on by the défendant for a 
reversai of the decree. The circuit court properly construed the 
mandate of this court in relation to the disposition to be made of 
the costs of the cause in the court below. When complainants so 
amended their bill as to remove the jurisdictional objection, and 
make a case proper for the court to proceed with, the gênerai costs 
of the cause in the court below were left to be adjudged by the 
court on final hearing, just as costs in the ordinary case. We find 
no error in the action of the court below, and the decree is accord- 
ingly affirmed. 



DENNEHY et al. v. McNTTLTA et al. 

(Circuit Court of Appeals, Seventh Circuit May 2, 1898.) 

No. 424. 

1. Contracts — Illégal Condition as Considération — Effect of Nowper- 
formance. 

Rebate vouchers issued by a distilling company to customers, by which it 
promised to refund a certain sum per gallon on their purehases at the end 
of six months, on condition of their purchasing exclusively from the com- 
pany during that time, cannot be enforced, either at law or in equity, where 
the condition lias not been performed, though such condition be illégal, 
as in restraint of trade; there being no other considération for the promise. 
23 C. C. A. 415, 77 Eed. 700, affirmed. 

3l Monopolies — Illégal Combinatiok to Control Business — Legalitt of 
Con tracts. 

One purchasing liquors from an illégal combination of distillera, which 
controls the market and priées, though impelled thereto by business needs 
and policy, enters into the contract voluntarily, and cannot retain the goods, 
and recover the priée paid, or any part of it, either on the ground that the 
combination was illégal, or the priée excessive. 23 C. C. A. 415, 77 Ped. 
700, affirmed. 

Appeal from the Circuit Court of the United States for the Northern 
District of Illinois. 

The appellants filed claims for allowance against the funds in court In the 
•Consolidated causes against the Distilling & Cattle-Feeding Company, of which 
nufficient description appears in the case of Distilling Co. v. McNulta (decided 
by this court Jan. 4, 1897) 46 V. S. App. 578, 23 C. C. A. 415, and 77 Fed. 700. 
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(1) : *Fhs 'cMïvaS' of Dennehy & Co. werei presented by pétition' lu their name, 
and consJsted of 91 writljen Instruments, ifi^lled rebate certiflcates or ypuchers, 
issued by; the ., Distilling & Cattle-Feeding Company to Charles Dennehy' & Co., 
aggregattag the sum of $5,238.28. The iloV'fruinents are of vàrjous dates, num- 
bers, and amounts, and in formas foïlbws, vclth àppropriate ] insertions in the 
blank - spaces, respectively: 1 ' ■ > ■.■■!•,■ 

. \,-, "Peoria, 111., • -, 1S9-. No. 

"Subject to the conditions named herein, and for the purpose of securing tbe 
continuous patronage of the; within-named pur^baseri the spccessors and assigns 
of the same, for its products, the — — — Distilling & Cattle-Feeding Co., six 
months from the date of this purchase' voucher, will pay to Charles Dennehy 

& Co., of Chicago, purchaser, dollars ($— — ), being a rebate of seven 

cents per proof gallon on <-,- proof gallons of the DistiUing and Cattle-Feeding 

Company's product purchased this day. This voucher will be valid and payable 
only upon condition that the above-named purchaser, the successors and assigns 
of the same, from the date of this voucher to the time of its pàyment, shall hâve 
bougtitthelr supply of such kinds of goods as are produced by the DistiUing and 
Cattle-Feeding Company, and ail compounds thereof, exclusively of one or more 
of the dealers named on the back thereof, until further notified, and shall also 
hâve subscribed to the certificate on the back hereof . 

"Distilling and Cattle-Feeding Co., 

"By J.'B. Greenhut, Président. 
"Not transférable nor negotiàble. 

"When due, forward to the German-American National Bank of Peoria, 111., 
where this voucher is payable without exchange or other charge." 

Printed upon the back is the following indorsement: "It is hereby certifled 
that from the date of this voucher to the maturity thereof the within-named 
purchaser, and the successors and assigns of the same, haye purchased ail of 
their supply of such kind of goods, and their compounds, as are produced by the 
Distilling and Cattle-Feeding Co., exclusively from one or more of the dealers 
named hereon." Appended thereto is a list of 61 dealers or distillers referred 
to. variously located throughout the United States. 

(2) The pétition of Moses Salomon sets up that he is the assignée of sundry 
judgments rendered in justices' courts agairist the Distilling & Cattle-Feeding 
Company, and also the holder of vouehers on whleh said judgments were ren- 
dered; but it appeared, and was undisputgd, that appeals from the judgments 
were perfected and pending, wbereby the -judgments became ineffiective; and 
theççupon the petitioner introduçed 47 certiflcates or vouehers issued to Stein 
Bros., of vàridus dates, numbers, and amounts, aggregating the sum of $3,- 
604.64, and similar in form and ténor,, to the instrument above déscribed, except 
that in a portion thereof the rebate was . named at "flve cents per proof gallon," 
instead of seyen cents, as recited in the .sample form, and the words, "Not 
transférable nor negotiàble," do not appear,- from the record, to hâve been 
printed or stamped thereon. 

Tt is notclaimed that the payées or holders in either case complied in any 
respect with the conditions named in, {he- voucher. On the contrary, it ap- 
pears, and is conceded, , that there was nelther compliance nor attempt to per- 
form thé condition. It further appëars that no interest is in fâct asserted by 
either of the payées named in the vouehers; but that (1) the Dennehy & Co. 
vouehers were indorsed in blank, without recourse, by that corporation, de- 
livered.to the United States Distilling Company, and were subsequently deliv- 
ered to one G. B. Jones, for whose beneflt, as finally diyulgçd, the claim was 
flled in the name of the original payées; and (2) that the vouehers issued to 
Stein Bros, were by them indorsed payable to the order of one Joseph Wolf, 
without recourse, and by the latter indorsed in blank, and delivered to the 
.petitioner, Salomon, an attorney atlaw, under an arrangement that Salomon 
should bear ail expenses, and receive orie-half of any amount realized. 

The hearing upon the claims was before a spécial master, who reported to 
the circuit court "the testlmony ' and évidence, with his conclusions thereon." 
Aside from the màtters above recited, VOlùminous testimony was introduçed on 
behalf of the claimants, directed to showing that the Distilling & Cattle-Feeding 
Company* as organized and conducted, was a combination of à large percentage 
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of the distïllers of the country,— asserted to be 85 per cent, thereof,— con- 
stituting an illégal trust, monopolizing and controlling the product of the country 
in that line to the extent of nearly 90 per cent; that the System of rebate 
vouchers in évidence was entered into and designed to carry out and secure 
the purposes of the monopoly; that, through this control of the major share of 
distillery products, it was deemed a business necessity on the part of Dennehy 
& Co., Stein Bros., and other dealers throughout the country, to make ail their 
purchases in that line from the distributors of the eombination; or, as stated 
in the argument of their counsel, it became "impracticable and detrimental to 
their trade to buy liquors elsewhere," in the face of the monopoly; but it also 
appears that an independent and accessible supply existed in fact. The con- 
clusions of the spécial master were against the allowance of the claims in both 
cases. Exceptions filed by each claimant were subsequentiy heard and over- 
ruled in the circuit court, the report of the spécial master in each case was con- 
flrmed, and final decree entered accordingly. The opinion thereon, by Showalter, 
Circuit Judge, is reported in 77 Fed. 265. 

Moses Salomon, for appellants. 
Levy Mayer, for appellees. 

Before WOODS and JENKINS, Circuit Judges, and SEAMAN, Dis- 
trict Judge. 

SEAMAN, District Judge, after stating the case as above, delivered 
the opinion of the court. 

Passing technical objections to consider this controversy upon 
the merits, it is manifest that no liability is chargeable against the 
Distilling & Cattle-Feeding Company, except upon one or the other of 
the following propositions: (1) That the conditions contained in the 
vouchers may either be ignored or set aside for illegality, and the 
promise thus segregated may be enforced without performance of the 
conditions; or (2) that in the original transactions money was paid 
to this corporation under circumstances from which the law raises an 
implied promise of repayment, within the doctrine of money had and 
received, which, ex sequo et bono, belongs to the party by whom it was 
so paid. Under either head, the mère fact that the corporation, as one 
of the contracting parties, may constitute an unjust monopoly, and 
that its gênerai business is illégal, — a status apparently held in Dis- 
tilling & Cattle-Feeding Co. v. People, 156 111. 448, 41 N. E. 188,— can- 
not serve, ipso facto, to create default or liability on its contracts gen- 
erally; nor can such fact be invoked collaterally to affect in any 
manner its independent contract obligations or rights. National Dis- 
tilling Co. v. Cream City Importing Co., 86 Wis. 352, 355, 56 N. W. 864. 

1. Can a cause of action be predicated upon the written agreement? 
In substance, the instrument promises that, "subject to the conditions 
named," and "for the purpose of securing the eontinuous patronage" 
of the purchaser as payée thereof, the Distilling & Cattle-Feeding Com- 
pany will, in six months after date, pay to the purchaser the amount 
named, "being a rebate of seven [or flve] cents per proof gallon" on a 
purchase that day made, and to be "valid and payable only on condi- 
tion" that the purchaser named, his successors and assigns, from date 
of the voucher to the time of payment, "shall hâve bought their supply 
of such goods as are pfoduced" bythe promisor corporation "exclusive- 
ly from one or more of the dealers named on the back," and "shall also 
hâve subscribed to the certificate on tbe back." The terms are une- 
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quivocal tliat the promise was not to bind the corporation unless tlie 
promisee perfbrmed the acts stated. In other words, the obligations 
of the contract are dépendent upon a condition précédent; and there 
can be no default by the promisor without performance of the condi- 
tion, unless waived or excused by acts or conduct on the part of the 
promisor. Under the contract in question, compliance with the con- 
ditions was neither obstructed on the one side, nor attempted on the 
other, and it is manifest that no right of action at law has accrued in 
favor of the promisees. In view of this status, the appellants contend 
that the claims are entitled to équitable considération, because (1) they 
are presented in the course of a proceeding in equity; and (2) this 
condition is affixed to the contract as a means by which to carry out 
the illégal purposes of a monopoly operating in restraint of trade, and 
for that reason a court of equity should either disregard the condition, 
or strike it out. But assuming, for the argument, that both premises 
are well taken, no relief can then be granted for enforcement of the 
contract, as no considération is left to support the promise. The con- 
dition is the sole considération for the promise, and, if that is illégal, 
the promise falls with it. Even if the considération were invalid only 
in part, the same resuit would follow, the promise being indivisible. 
Bish. Cont. §§ 74, 487; 3 Am. & Eng. Enc. Law, 886; Greenh. Pub. Pol. 
rule 24. No élément of the contract as actually made between the 
parties remains to be enf orced. A court of equity cannot make a new 
contract for them, nor can it destroy the substance of the one which 
they hâve entered into, and at the same time préserve the contract 
obligation. Recovery upon the Touchers in question, with the condi- 
tions unfulfilled, would hâve that effect, and must be denied in equity 
as well as in law. Klein v. Insurance Co., 104 U. S. 88, 91. 

2. The second and final proposition calls for the application of the 
équitable doctrine on which assumpsit may be maintained as for 
money had and received, and the right to this remedy must be found 
in the original transactions and circumstances under which the pay- 
ments were made to the Distilling & Cattle-Feeding Company. Thèse 
were, on their face, simple contracts of bargain and sale, and the only 
payments referred to were made upon distinct purchases of supplies 
at stipulated priées. The goods were legitimate subjects of trade, and 
there was no illegality in the nature of the contract of purchase. 
There is no pretense that the purchaser was either deceived or mis- 
taken. On the contrary, his purchase, so far as appears, was in exact 
compliance both with his expectations and his bargain. It is not as- 
serted that fraud entered directly into any of thèse transactions; nor 
is there impeachment for any cause, except upon the hypothesis for 
which the appellants contend, by way of collatéral attack namely: 
(1) That an unlawful combination enabled the seller to control and 
arbitrarily fix priées upon nine-tenths of the distillery products of 
the country; (2) that the exigencies of business on the part of the 
purchasers constrained them to deal with this combination; (3) that 
the amount named in the vouchers as rebate was beyond the fair 
priée, and a distinct addition to the price which was imposed and 
withheld to secure continuance of the trade. And upon the line of 
testimony introduced as tending in some measure to show this state 
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of facts the appellants rest their right to recover the alleged excess 
in the priées paid, as money paid under constraint or duress. With- 
out considering whether the testimony referred to was either admis- 
sible under the issues, or of the effect alleged, and conceding, for the 
purposes of the case, the truth of each of the above propositions of 
fact, there can be no recovery of the money so paid, for the reason 
that no actual duress is shown, and no élément exists to make the pay- 
ment involuntary or compulsory. Radich v. Hutchins, 95 U. S. 210, 
213; Lonergan t. Buford, 148 U. S. 581, 590, 13 Sup. Ct. 684; 6 Am. 
& Eng. Enc. Law, 57, tit. "Duress," and cases cited. In Radich v. 
Hutchins, supra, it is said : 

"To constitute the coercion or duress which will be regardée! as sufllcient to 
make a payaient involuntary, * * * there must be some actual or threatened 
exercise of power possessed, or believed to be possessed, by the party exaeting 
or receiving payment, over the person or property of another, from which the 
latter has no other means of immédiate relief than by mailing the payment. 
As stated by the court of appeals of Maryland, the doctrine established by the 
authorities is that 'a payment is not to be regarded as compulsory, unless made 
to emancipate the person or property from an actual and existing duress im- 
posed upon it by the party to whom the money is paid.' Mayor, etc., v. Leffer- 
man, 4 Gill, 425; Brumagim v. Tillinghast, 18 Cal. 265; Mays v. Cincinnati, 
1 Ohio St. 268." 

In the case at bar neither the persons nor the property of the pur- 
chasers were within the physical control of the sellers when the con- 
tracta of purchase were entered into, or when the payments were made 
thereupon, and in the eye of thé law the transactions were voluntary. 
At the utmost, the circumstances hère assumed show an urgent need 
for thé goods to keep up their stock and continue in trade, and to that 
end a business necessity to make their purchases from the illégal com- 
bination, because it so far controlled the market that they had reason 
to fear disastrous results if supplies were sought elsewhere. How- 
ever urgent this need may hâve seemed for préservation of business 
interests, it cannot opefate to change the payment made upon such 
purchases from the voluntary character impressed by the contract into 
the involuntary payment which may be reclaimed. Emery v. Citv of 
Lowell, 127 Mass. 138, 140; Custin v. City of Viroqua, 67 Wis. 314, 
320, 30 N. W. 515, and cases cited; 6 Am. & Eng. Enc. Law, 71. As 
the purchaser elected to take the goods upon the terms flxed, and with 
ail the circumstances in mind, his rights must be measured by the 
contract, and not by the motives which influenced either party to en- 
ter into it. If the seller took advantage of his necessities, and made 
the priée excessive, it would be subversive of the well-established 
rules which govern contract rights to receive testimony of such cir- 
cumstances, to so modify the terms agreed upon, and aîlow recovery 
of the excess in price. In the case of an injurious combination of the 
nature asserted hère, the retaaedy is by well-recognized and direct 
proceedings ; but one who voluntarily and knowingly deals with the 
parties so combined cannot, on the one hand, take the benefit of his 
bargain, and, on the other, hâve a right of action against the seller 
for the money paid, or any part of it, either upon the ground that the 
combination was illégal, or that its priées were unreasonable. We 
are of opinion that no foundation is established for either set of 
claims, and the decree thereupon is affirmed. 
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UNITED STATES v. TAFFE. 
(Circuit Court, D. Oregon. April 29, 1898.) 
No. 2309. 

CONDAMNATION— ReMOTE AND SPECULATIVE DAMAGES. 

In a proceeding to condemn.a right of way for a boat railway over de- 
fendant's land, the injuries likëly to resuit to his flshing grounds are too 
conjectural to be the basis of an award; and the possibiMty of its construc- 
: tiom being followed by a change in the track of a railroad company, so as to 
injure defendant's shipping facilities, is too remote to be considered as a 
conséquence of the proposed use of the lând. 

John H. Hall, for the United States. 

Dolph, Mailory & Simon and Nixon & Dolph, for défendant. 

BELMNGER, District Judge. This is a proceeding to condemn 
a right of way for a boat raijway over defendant's lands. There 
hâve beeh two trials, rësulting in verdicts which were set aside 
as excessive. 78 Fed. 524, 86 Fed. 113. The mattèr is now sub- 
mitted, upon a stipulation of the parties, to the judge of this court, 
the parties stipulating to abide by his décision "as a sole arbiter 
and judicial tribunal" in the premises. The land condemned is of 
nominal value, unless its use as a, right of way is to be consid- 
ered. Aside from this, the çlaim for compensation is based upon 
injuries that will resuit to defendant's flshing rights and interests, 
by the work r of constructing the boat railway, by : changes in the 
high water channel of the river caused by an emb^nkment for the 
roadbed, by interférence with the prospective, worjdng of a goïd 
mine on the premises, and r by the proposed change in the railway 
track of the Oregon Railway & Navigation Company at that point. 

There is no testimony legitimàtely tending to show a prospective 
demand for further rights of way, and I am of the opinion that 
the défendant is not entitled to anything on such account. As to 
the injuries likely to resuit fronv the work of building the boat 
railway, and from the effect of the, proposed embanknient upon the 
run of flsh to, defendant's âshwheels, thèse are purely conjectural. 
2t cannot be known that the work of construction at that point 
will be carried on during the flshing season, and, if so, for what 
length of time, nor the effect of such work if prosecuted during 
the. flshing season, nor the effect of the proposed roadbed upon the 
.run of flsh going, to defendant's fish wheels» Nothing could be 
flaore uncertain or spéculative than the damages that may resuit 
frqm thèse causes. Such damages are to be çlassed as possible 
or imaginary damages, for which no award çan be made» 

In the last trial the claim to compensation on account of defend- 
a.nt's gold mine was given small considération by défendant, and 
was, in effect, abandoned . ,by /him in his testimony; nor is there 
anything in the; case to warrant an award of damages on that ac- 
count. ,He testified that the prospecting ,dpne by him resulted in 
,obtainipg several colors,; "but it was very light çolors,— very small. 
You wiould haye- to. take a, dquble magnifying glass i to detect it." 
"Q. ït was not ènough to justify you to go to any expense for the 
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purpose of placer mining it? A. No; nor I haye never had time 
since, nor I would not go to any expense either until I found out 
that there was more gold in it than I hâve ever discovered; but I 
hâve never tried since." 

The proposed change in the track of the Oregon Kailway & Nav- 
igation Company, if made, will cause great inconvenience and dam- 
age to défendant in the loss of existing facilities for the shipment 
bf his product, unless the company opérâtes a spur track at that 
point for defendant's accommodation; and the question arises 
whether such damage is to be assessed as a resuit of the proposed 
condemnation. Whether or not there will be a change in the rail- 
road at this point dépends upon the voluntary action of the com- 
pany. The government does not assume to hâve authority to make 
such change. It appears that the proposed change would straighten 
the road at that point, and would be to the interest of the com- 
pany, and in keeping with a policy of improvement adopted by it; 
and it is upon such an inducement that the company is expected 
to permit its line to be changea. If, upon such an inducement, 
the company should change its line, or permit a change to be 
made, this could not be held to be a conséquence of the use which 
is to be made of the land sought to be condemned in this proceed- 
ing. Damages to be recovered must be such "consequential dam- 
ages, direct in their nature, as will naturally arise from the use 
to which the property condemned is to be put." A change in the 
railroad does not f ollow as a conséquence of the proposed use of the 
land condemned; and, furthermore, the withdrawal of the rail- 
road shipping facilities riow enjoyed by défendant does not follow 
as a conséquence of a change of the railroad, if made. The pro- 
posed boat railway will léave the présent railroad track intact 
for use as a switch or spur, Connecting defendant's cannery with 
the main railway track as changed. If défendant has a vested 
right to thèse facilities, as argued on the trial, the railroad com- 
pany will not be prevented, by the construction and opération of 
the boat railway, from continuing them. If he has such right, he 
will not bé damaged by what is proposed, unless the railroad com- 
pany fails in its obligation to him, in which case he has his remedy 
by an action at law. 0n the other hand, if he is without such vest- 
ed right, his damages are, in my opinion, within the category of 
those damages for which there is no redress, — damnum absque in- 
juria;' and in any event, as already shown, they are not a consé- 
quence, direct in their nature or otherwise, of the use for which 
the proposed condemnation is intended. 

Upon thèse conclusions, the défendant is not entitled to com- 
pensation in respect to any of the matters referred to. In my 
judgment, the damages to défendant conséquent upon the taking 
and use to be made of the land in question will not exceed $1,000; 
and I find in his favor for that sum. 
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HANSEN v. BALTIMORE PACKING & COLD-STORAGE CO. et aL 
(Circuit Court, D. Minnesota. April 30, 1898.) 

1. Sale— Rescission bt Purchaser— Failpre to Deliver. 

Failure of a seller to deliver one of several separate articles covered by 
a contract of sale will not entitle the purchaser to a rescission. 

2. Same— False Représentations— Expression or Opinion. 

A statement of a seller of an Interest in property to be transferred 
to a fishing company, which it was agreed as a part of the contract of 
sale should be formed by the parties, of the number of pounds of flsh 
that could betaken by the new company in a season, was not a repre? 
sentation, but merely an expression of opinion, upon which the purchaser 
had no right to rely. 
8. Caveat Bmptor. 

A purchaser of property which was open to his inspection cannot rescind 
because of defects which he might hâve seen. 

4. Same— Estoppel to Claim Rescission. 

A purchaser of property to be used in a business, who, after learning 
lts true condition, retains and uses it until he ascertains that the business 
will resuit in loss, cannot then pbtain a rescission on the ground of 
misrepresentation by the seller. 

This is a suit in equity by Ferdinand Hansen against the Bal- 
timore Packing & Cold-Storage Company, Edward T. Le Clair, and 
John F. Locke. Heard on the pleadings and proofs. 

Koon, Whelan & Bennett, for complainant. 

C. S. Jelley and Harrison & Noyés, for défendants. 

LOCHREN, District Judge. Complainant seeks the rescission of 
a contract expressed in two writings made and dated on the llth 
day of September, 1895, whereby he purchased, nominally, of the 
défendants Edward T. Le Clair and John F. Locke, using the flrm 
name and style of the "Reid Fish Company," one-half interest in 
the business, plant, and property ojf the said Reid Fish Company, 
of ail kinds, at Rat Portage, and other places in the district of 
Rainy river, for the sum of $15,000, payable as stated in said writ- 
ings; and whereby, further, the parties to said writings agreed that 
they would form a Canadian corporation, to be called the "Rat 
Portage Fish Company, Limited," for the purpose of carrying on 
gênerai fish business in said district of Rainy river, and would trans- 
f er to such new corporation the whole of their stock in trade, plant, 
outfit, and real and personal property, at Rat Portage, and else- 
where in said district, used in the flsh business; and that one-half 
of the stock of such Canadian corporation, when formed, should 
be allotted to said Ferdinand Hansen, or such person as he might 
designate, and the other half to the other parties to said contract; 
and that the Rat Portage Fish Company, when incorporated, should 
carry on the flsh business in said district; and that said Ferdinand 
Hansen should purchase ail caviar manufacturée by it, at the price 
of $35 per standard keg, paying also the cost of the kegs and of 
making the caviar, and that the other parties to said writings 
should purchase ail flsh which the same company should hâve for 
sale at the price of three cents per pound; and that agreements 
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for such purchâse of caviar and fish should be made with the Eat 
Portage Fish Company, when ineorporated. 

At the time of said transaction the défendant Locke was, and 
has since been, the président of the défendant the Baltimore Paçk- 
ing & Oold-Storage Company, a Minnesota corporation, doing busi- 
ness at Minneapolis, in the state of Minnesota, and elsewhere, and 
the défendant Le Clair then was, and since has been, the manager 
of the same corporation, and the same corporation was the real 
owner of the business, plant, and property of ail kinds of the Reid 
Fish Company aforesaid, the title to which was held for its use 
by said Locke and Le Clair, and the said sale to Ferdinand Han- 
sen, and the agreements with him connected with said sale, were, 
on behalf of the same corporation, negotiated and made by said 
Le Clair as its manager, although in his own name and that of said 
Locke, and in the name of the Beid Fish Company; and ail the con- 
sidération paid therefor by said Ferdinand Hansen was received 
by the said Baltimore Packing & Cold-Storage Company, to its own 
use. Ferdinand Hansen, the complainant, was the son of the senior 
member of the firm of Hansen & Dieckmann, dealers in fish and 
caviar at Hamburg, and nephew of the senior member of the firm 
of Dieckmann & Hansen, engaged in the same business at New 
York. He was a German, and in 1895 was 26 years of âge, and had 
never been engaged in business for himself, but for some two years 
had been buying, for the said New York and Hamburg flrms, caviar 
and some fish, upon the Delaware river, Lake of the Woods, and 
upon the Pacific coast, and at other places in the United States and 
dominion of Canada. In the spring of 1895 the complainant, then 
engaged in the purchâse of caviar for said Hamburg and New York 
flrms, called upon said Baltimore Packing & Cold-Storage Com- 
pany, at Minneapolis, and conferred with said Le Clair, its man- 
ager, about the purchâse of its caviar made at the Lake of the 
Woods; and was informed that the caviar for that year had been 
contracted to Neilson Bros., of Sandusky, Ohio, who were connect- 
ed with said Baltimore Packing & Cold-Storage Company in fishing 
plants on the American side of said lake; and, upon the statement 
by said Hansen of his désire to arrange for the purchâse of caviar 
to be made in the following year, he was informed by said Le 
Clair that he had a plan in view for a company to operate a fish- 
ing plant on the Canadian side of that lake, but was not then pre- 
pared to state the détails, as licenses to fish, which would only 
be granted to Canadian subjects, must be obtained from the Ca- 
nadian government, and that any connection of other persons with 
the enterprise must be kept secret, but that Hansen could obtain 
the caviar that would be made by that company by becoming an 
owner of its stock. Hansen arranged with said Le Clair to be kept 
informed of the progress of the enterprise, and while he was at the 
Lake of the Woods, and in Manitoba and in Oregon, up to the 
beginning of September, 1895, letters and telegrams passed between 
Le Clair and Hansen relative to said project; and on September 
6, 1895, fcy appointaient, Le Clair and Hansen met at Winnipeg, 
and Hansen was informed by Le Clair that a Canadian corpora- 

86 F.^53 
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tion côuld bë r fôrmed to carry on thé business of fishing at the Lake 
of the Woods, in the Rainy Lake district, and licenses for such fish- 
ing obtâined froni the Canadian government, and Le Clair offered 
and proposed to sell to : said Hansen^ to be by hitn put into such 
new corporation, the business, plant, real and personal property, 
and outfit of eTery kind of said Reid Fish Company at Rat Portage, 
and elsewhere in said district, for the sum of $30,000, and repre- 
sented that he had paid one Reid, for the same plant, property, 
business, and outfit, the sum of $22,500, and had added to the prop- 
erty, so that it was worth $30,000, and, at the request of said Han- 
sen, gave him a rough statemenit, Or inventory, of the articles of 
property to be included in the proposed sale. And said parties dis- 
cussed the proposed enterprise at length, and the number of licenses 
and nets that might bë used, and said Le Clair expressed a confi- 
dent belief that the proposed company would obtain in a season 
1,000,000 pôunds of fish, and 400 kegs of caviar, and desired to hâve 
a contract connection with the new company in respect to the fish. 
Hansen was then givën an option of four days to consider the 
offer of Le Clair, dutïng which time he proposed to go again to 
Rat Portage, where the real estate and most of the property of the 
Reid Fish Company was situated; and it was discussed and under- 
stood between the parties that Hansen should not, by speech or act, 
give rise to suspicion that he intended to obtain any interest in 
the property, as that might defeat the en tire enterprise, by mak- 
ing it impossible to obtain the fishing licenses, which would be 
granted only to Canadian subjects. Hansen and Le Clair then went 
to R;at Portage together, ànd remained there, much of the timè 
together, until the night of September 11, 1895. They saw the 
real estate and buildings upon the same, though no careful ex- 
amination of the interior of the buildings was made, and also saw 
or could see the steamboat anoV barge; and together went over 
the Lake of the Woods, in a steamboat, from which they saw thé 
buildings of the Reid Fish Company at Stevens Point, and also saw 
and discussed that portion of the lake in which Le Clair proposed 
to obtain fishing rights for the next year's fishing. After this ex- 
amination, the contract of September 11, 1895, was made, as first 
above stated, and the complainant paid the full considération for 
the purchase, at the times and in the manner stated in the bill of 
complaint. 

' The Canadian corporation, thé Rat Portage Fish Company, Limited, 
was formed, and licenses to fish in the Lake of the Woods were ob- 
tàined from the Canadian government before the commencement 
of the fishing season of 1896; and, by agreement between said Han- 
sen and said Le Clair, one Mallory, a Canadian subject, and. friend 
of Hansen, was employed as manager of the Rat Portage Fish 
Company, it being intended that Hansen's share of the stock of that 
company should be held by said Mallory for Hansen. Hansen as 
well as Mallory went to Rat Portage early in the spring of 1896, 
to prépare for the season's fishing, when it was f ound that the 
nets on hand were neither as many nor as good as Ha*nsen had 
expected from Le Clair's représentation ; and in preparing supplies 
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and oûtflt Hansen advanced to the new company moneys to the 
amount of $3,200, and the Baltimore Packing & Cold-Storage Com- 
pany a still larger amount. But by reason of high water in the 
Lake of the Woods, or from some other cause, the catch of flsh by 
that company was small, and did not meet the operating expenses, 
up to October, 1896, by which time the advances of the Baltimore 
Packing Company to the Eat Portage Fish Company exceeded the 
sum of $14,000, and Hansen was unable or refused to make further 
advances, and had during the summer, while stating his own ina- 
bility to make further advances, requested the Baltimore Packing 
& Cold-Storage Company to continue to make advances to enable 
said Rat Portage Fish Company to carry on its business of flsh- 
ing in said Lake of the Woods. On the 5th of October, 1896, Han- 
sen charged Le Clair with having deceived him in the sale of said 
ûshing property, and with having misrepresented to him the amount 
and value of said property; and, failing to induce the Baltimore 
Packing & Cold-Storage Company to repurchase his interest in said 
property, at an offered very large réduction in its price, thereafter 
brought this suit. 

1. Perhaps the most serious claim of misrepresentation by Le 
Clair is in respect to the price $22,500, which he stated to Hansen 
had been paid to Reid for his property, outfit, and business. While 
Le Clair testifies that this sum was paid Reid on such purchase, his 
testimony, as well as that of Mr. Reid, is unsatisfactory, in failing 
to give any détails of the bargain or of the payments, and the char- 
acter and condition of the property, and testimony as to its value, 
tends to the conclusion that so large a price on that purchase is 
improbable, if paid in cash, or in property at strictly cash values. 

2. The prépondérance of the évidence is to the effect that the 
condition of the title to lot 20, on which the buildings at Rat Port- 
age are situated, was explained to Hansen when the written con- 
tracta were made; and there is no évidence that such title may 
not be obtained for $175, as then stated, and no request has been 
made of défendants to secure that title. 

3. The claim by complainant that défendants agreed to include 
the engine and boiler then in a steamer at Duluth need not be 
considered. That property does not appear to be included in the 
written contracts of September 11, 1895, which writings would 
supersede prior verbal negotiations, and, if included, the failure 
to deliver would not be ground for rescission. 

4 The alleged représentations as to the amount of fish that 
would be caught, and the amount of caviar that would be made, 
were merely statements of expectation, opinion, or hope, on which 
a purchaser has no right to rely. Le Clair refused to guaranty 
any amount, and there is no charge or proof that he misrepresented 
the amount of fish caught or caviar made in the past in the Lake 
of the Woods fisheries. 

5. Hansen went to Rat Portage pending the negotiations, and 
had an opportunity to examine the property he was buying. That 
he was cautioned not by word or act to disclose his intended pur- 
chase cannot be assumed to hâve been made to prevent him from 



$36 •'■'' gS FEDBEAli HEPOUTBR. 

maMng examination, as there was a sufficient and bona fide rea- 
son for that caution, which he understood and assented to. But 
the lots and the buildings at Kat Portage, and the craft on the 
water, and buildings elsewhere on the lake, were, in the condition 
in which they were, open to his view, and he had perhaps seen 
them when there before. He cannot claim déception as to what 
he must or might hâve seen. 

6. But whatever examination he then made, or faited to make, 
he certainly learned the condition of ail this property early in the 
spring of 1896, when he went there, and when the Rat Portage 
Fish Company, under the management of his friend Mallory, was 
buying nets and adding to the outfit, and getting ready for the 
season's fishing. Knowing, then, the condition of the property, if 
he had grounds for rescinding the contract because of misrepre- 
sentations, prompt disafârmance on his part was necessary. In- 
stead of that, he afflrmed the contract, and put more of his own 
money in the business, and called on Le Clair, repeatedly and suc- 
cessfully, to advance moneys on behalf of the Baltimore Packing 
& Cold-Storage Company, to keep the business running, in the hope 
that the season's business would still turn out profitable, getting 
that company to make much more than its share of such advances. 
And it was not until Le Clair refused further advances unless Han- 
sen would put in his share, and until it had become apparent that 
the business of the season would resuit in loss instead of profit, 
that Hansen sought to rescind the sale, because of alleged mis- 
representations. He cannot be permitted, after learning the facts, 
to speculate, as owner, on the chances of profit in the business, 
and rescind after it has proven unprofitable. It is quite évident 
from complainant's testimony that his venture in the fishing busi- 
ness was to place him where he could control and purchase, at a 
low rate, the output of caviar, which he hoped would reach or ex- 
ceed 400 kegs per season, and that he gave perhaps less thought 
or care to the values of the properties of the plant he was buying 
an interest in than is usual with purchasers. The value of the 
hoped-for production of caviar was, in his mind, more than that 
of the real estate, building, and outfit for fishing. His letter to Le 
Clair, the day after his purchase, shows that he regarded the ven- 
ture as a spéculation in which there was much hazard, and that 
he considered he was paying a large price for the half interest in 
the property. That Le Clair, acting for the Baltimore Packing & 
Cold-Storage Company, did not consider the plant and business as 
worthless, but was as hopeful of profits as was Hansen, is shown 
by the f act that he advanced for his company, towards the season's 
expenses of the Rat Portage Fish Company, nearly as much money 
as Hansen had paid for the half interest. Decree will be entered 
dismissing the bill of complaint, with costs. 
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GREEN et al. v. TTJRNER et al. 

(Circuit Court of Appeals, Seventh Circuit. May 2, 1898.) 

No. 463. 

1. MORTGAGE— LlABILITY OF MORTGAGOR'S GRANTEE. 

A ruortgagee of lands may maintain a suit in equity against the mort- 
gagor's grantee, who has agreed with the mortgagor to pay the indebted- 
ness. 

2. Samb— Subrogation— Défenses bt Guantee. 

Complainants sold mining lands to M. & H., retaining a vendor's lien for 
part of the purehase money, and they subsequently sold the land to défend- 
ants, who agreed with them to pay the impaid purehase money. Subsequent- 
ly the complainants commenced a suit in equity against the défendants 
to recover the amount of the deficiency on a sale of the preperty under the 
vendor's lien. Held, that the défendants were entitled, without rescinding 
the sale, to set up as a défense a ciaim that the sale of the land to them 
was brought about by false représentations, and were not restricted to 
presenting the same by a cross bill. 
8. Sale of Mining Lands — False Représentations — Examination bt Pcn- 

CHASHR. 

Prospective purchasers of mining property hâve a right to rely on state- 
ments made to them by the owners as to the présence of extensive beds 
of ore at the bottom of certain pits and trenches, and are not called upon 
to go into them and détermine the truth by dipping out the water or dig- 
ging out the earth with which they are partially fllled. 80 Fed. 41, afflrmed. 

Appeal f rom the Circuit Court of the United States for the East- 
ern District of Wisconsin. 

This suit was brought by the appellants, Joël C. Green, John G. Brown, and 
T. F. Main, against the appellees, William J. Turner, William H. ïimlin, and 
Howard Morris, to enforce performance of a promise in writing made by the 
appellees to Moore & Hibbert, a firm composed of L. A. Moore and Nathaniel 
Hibbert, to pay an indebtedness of the latter to the appellants. On August 
23, 1890, the appellants, by written contract, sold to Moore & Hibbert "ail the 
ores, minerais, minerai substances, minerai waters, and limestone, together 
with ail necessary mining rights and privilèges, upon several tracts or parcels 
of land lying in the nerth flank of Glade Mountain, in Smyth county, Virginia," 
known as the "Glade Mountain Iron Property," in considération of which Moore 
& Hibbert agreed to pay them $35,000— that is to say, $1,000 cash, $10,666.66 
by November 15, 1890, and the residue in three equal installments, evidenced 
by notes dated August 23, 1890, and payable, respectively, in 6, 12, and 18 
months from date, with interest,— a deed to be made with the réservation of a 
vendor's lien, and possession of the premises to be delivered upon the payment 
of the sum made due November 15, 1890. On November 12, 1890, by an agree- 
ment in writing, Moore & Hibbert assigned the contract of August 23d to ap- 
pellees, who on their part agreed to cause to be paid the sums for which Moore 
& Hibbert were responsible to the appellants. Other terms of the agreement 
and the provisions of a supplemental agreement made November 22, 1890, 
hâve no relevancy to any présent question. On December 12, 1890, the ap- 
pellees paid to the appellants the sum of $10,666.66, which Moore & Hibbert 
had agreed to pay on or before November 15th, and thereupon appellants ex- 
ecuted a deed, as agreed, to Moore & Hibbert, and delivered it to the appellees; 
and, Moore & Hibbert having also executed a deed to them for the property, 
they took possession, but, after some weeks spent in exploring for beds of ore 
upon the land and finding none of value, they offered to reconvey to Moore & 
Hibbert, and demanded of them a rescission, to which they refused to accède. 
The appellees then abandoned the property, which later the appellants pur- 
chased for the sum of $150 at décrétai sale on a decree of foreclosure of the 
vendor's lien reserved in their deed to Moore & Hibbert. Copies of the con- 
tracta mentioned were made exhibits in the bill, the theory of wWch is dis- 
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closed by the avéraient "that they hâve no sufficient remedy at law against 
the défendants, and can only hâve ' adéquate relief ; M a court of equity, in 
which court your orators a,re entitled to hâve and maintain their équitable 
action agàinst the défendants upon the promises and agreêments made by said 
défendants to their grantors, L. A. Moore and Nathaniel Hibbert, to pay to 
your orators the amount of the unpaid p'urchase money for the payment of 
which your orator reserved a lien upon the property," etc. The appellees an- 
swered, alleging, in addition to the f acts stated, various false représentations 
by Moore & Hibbert in respect to the existence, and of facts tending to show 
the existence, of beds of valuable ore on the land; that by explorations con- 
ducted at large expense they had. found that there were no ores of value there, 
and that for mining purposes the land waa worthless. 

James G. Flanders, for appellants. 
Geo: D. Van Dyke, for appellees. 

Before WOODS, JENKINS, and SHOW ALTER, Circuit Judges. 

WOODS, Circuit- Judge, after making the f oregoing statement, 
delivered the opinion of the court, 

While there can be no doubt of the right of the appellants, upon 
the facts allégea, to sue in equity upon a promise made, not directly 
to them, but to third parties (Keller t. Ashford, 1S3 U. S. 610, 10 
Sup. Ct. 494; Willard v. Wood, 135 U. S. 3Q9, i0 Sup. Ct. 831; Id., 
164 U. S. 502, 17 Sup. Ct. 176; Carnahan v.Tousey, 93 Ind. 562), 
yet if it be true, as contended by the appellants, "that, by a subsé- 
quent, indépendent, collatéral contràct, made and entered into be- 
tween appellants and Timlin, Turner, and Morris, the latter as- 
sumed to pay them for Moore & Hibbert the balance of purchase 
money due them on the land," the appellants had on that contràct 
a, right of action at law, and there was neither necessity nor jus- 
tification for a suit in equity. No such promise, however, is al- 
leged in the Mil, the évidence does not show that it was made, 
and whether the appellees represented or stated to the appellants, 
at the time the dëed was delivered, that they had assumed the pay- 
ment of the notes of Moore & Hibbert, is wholly immaterial. To 
sây to the appellants that they had bound themselves to Moore & 
Hibbert in a contràct of assumption is not équivalent to a new 
promise to the appellants. The case alleged in the bill is essen- 
tially just what the judge below is charged with having miscon- 
ceived it to be, namely: "That appellants were mortgagees of 
Moore & Hibbert; that Moore & Hibbert, by fraudulent statements, 
had sold the same mortgaged land to appellees; and that appel- 
lants, being unable to make ail of the debt out of Moore & Hibbert, 
were simply pursuing appellees on a contràct Moore & Hibbert had 
made with appellees, which contràct was procured by such fraudu- 
lent statements." | ■ 

It is, of course, trûe that affirmative relief to a défendant in equity 
is to be sought only on a cross bill, but the objection urged, that 
the défense set up in the E answer of the appellees is bf that character, 
and not a;vailàble withqiit a cross bill, is not Sound. Affirmative 
relief was, not aslïed noir granted. Ir an action at law had been 
brought by Moore & Hibbert upon the promise of the appellees, the 
fraud alleged inthis ans#er,showmg : a failure of the considération 
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for the promise, would hâve been a good défense, and it is equally 
good against the appellants, who, lacking privity of contract, are 
permitted to sue in equity on the theory of équitable substitution 
to the rights of the original promisees. They do not thereby ac- 
quire superior rights, or eut off défenses, which were good against 
Moore & Hibbert. It was only against Moore & Hibbert that the 
appellees could hâve been entitled to affirmative relief, and, they 
not being parties to the suit nor within the jurisdiction of the court, 
if the appellees were to hâve relief at ail it was upon an answer, 
and not by cross bill. If the answer contains the suggestion of a 
prayer for affirmative relief, it is a harmless surplusage; and, if 
there is wanting a distinct allégation that the appellees "ever ten- 
dered any reconveyance of the land to Moore & Hibbert or to com- 
plainants," the défense was nevertheless sufficient. An offer to 
reconvey was made to and refused by Moore & Hibbert. No offer 
to convey to the appellants was necessary, or would hâve been 
proper. Town of Springport v. Teutonia Sav. Bank, 84 N. Y. 403; 
Shoe Co. v. Trentman, 34 Ped. 620. Besides, it appears that the 
appellants had by the foreclosure of their vendors' lien become re- 
possessed of the title with which they had parted. But the suffi- 
ciency of this answer does not dépend upon a rescission of the 
contracts between Moore & Hibbert and the appellees. It is alleged 
in the answer that for mining purposes the property was worthless. 
The conveyance to the appellees was only of mining rights, except 
that of one tract the fee was conveyed. The appellees had paid 
upon the purchase directly to Moore & Hibbert $1,000, and to the 
appellants $10,666, and, if the fraud alleged in the answer is estab- 
lished by the évidence, the damage suffered by the appellees far 
exceeded the amount of the unpaid notes held by the appellants. 

That Moore & Hibbert made false représentations as charged, 
and that the appellees had a right, under the circumstances, to rely, 
and did rely, upon the représentations made to them, the proof is 
sufficiently clear and convincing. The contention that the appel- 
lees were consciously making a spéculative purchase, and having 
been shôwn the property, and having examined it for themselves, 
did not and could not rightfully rely upon the représentations made 
as being more than expressions of opinion, is plausible, but does 
not impress us as the right view of the case. Timlin at one time, 
and Turner at another, went over the property, and at various places 
saw pits and trenches, some old and some new, at the bottoms of 
which they were told that extensive beds of ore in place had been 
found. Those statements they had the right to believe, without 
going into the pits to détermine the truth by dipping out the water 
or digging through the earth with which they were partly filled. 
The mère présence of the pits and trenches, besides demonstrating 
the scope of the exploration which seemed and was represented to 
hâve been made, was calculated to àdd credibility to the représenta- 
tions made of what had been discovered, and the inference is not 
unfair that that was the intended resuit. 

There is conflict of évidence in respect to the représentations 
made by Moore & Hibbert, but the prépondérance, as it seems to 
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us, is distinctly in support of the conclusions declared in the opin- 
ion of the court below. Green v. Turner, 80 Ped. 41. 

It is urged that, by reason of their long delay to disafflrm the 
contract, the appellees should be deemed to hâve waived ail right 
to relief on account of misrepresentations (Pom. Eq. Jur. § 897) T * 
and it is also contended that it has not yet been demonstrated that 
there are no valuable beds of ore on the land. If thèse propositions 
are consistent, and one of them may not be regarded as a sufflcient 
answer to the other, they are nevertheless untenable. As already 
stated, the défense to the suit does not dépend upon rescission, and 
there is no sufflcient ground for saying that by delay in repudiating 
the contract the appellees had wâived the right to relief on account 
of the deceit practiced upon thein. On the other proposition, that 
it had not been sufficiently shown that there are no valuable beds 
of ore on the land, the évidence leaves no doubt. The decree below 
is affirmed. 



LAKE ERIE & W. R. COk v. MICHIGAN CENT. R. CO. 
(Circuit Court, D. Inaiana. April 30, 1898.) 
No. 8,698. 

L Specific Performance— Uncertatnty. 

The witnesses for the complainant testifled to a verbal agreement 
by which the défendant granted it the use of a certain bridge, passenger 
station, and tracks. The complainant was unable to show the terms on 
which it was to use the station, or the amount of the track that was granted, 
except the right to use ail necessary terminais. The gênerai superintend- 
ent of the défendant, with whom the agreement was alleged to hâve been 
made, contradlcted the testimony, while the documentary évidence pointed 
to the absence of any deflnite arrangement between the parties. Held, that 
no deflnite agreement capable of being enforced was entered into. 

8. Statuts of Feaods— Fbaud of RéAl Est atb— Possession. 

Possession sufflcient to tàke a verbal grant of the use of lands out of 
the statute of frauds must beopen, notorious, and exclusive, taken under 
the contract, and refera ble to it; and where one is already in possession 
a continuance under the contract is not sufflcient, nor is possession in 
common with the grantor. 

W. E. Hackedorn, John B. Cockrum, and Miller & Elam, for com- 
plainant. 
Winston & Meagher, for défendant. 

BAKER, District Judge. This is a suit founded on a verbal agree- 
ment, whereby, for an executed considération of valuable property 
rights moving from the complainant to the défendant, the latter agreed 
that the complainant "should hâve the right to forever use the bridge 
and tracks of the défendant west of Trail creek to its freight and pas- 
senger dépôts in Michigan City, and to use said dépôts, and the right 
to store its passenger cars upon said tracks west of Trail creek, with- 
out paying any rental or other charge therefor to the défendant." The 
prayer of the bill is that the court on the final hearing will quiet and 
set at rest forever the title of the complainant in and to the bridge and 
the approaches thereto, and the tracks and dépôts lying west of Trail 
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creek, except in so far as the défendant may be entitled to use the 
same jointly with the complainant. The défendant dénies the makiug 
or existence of any such agreement, and also claims the beneflt of the 
statute of frauds. The verbal agreement concerns and purports to 
grant such an interest in real estate as to bring the case within the 
terms of the statute, unless the complainant has proved such part per- 
formance as to take it out of the statute. The Lake Erie & Western 
Eailroad Company, and each of the companies through or f rom which 
it dérives its rights, will be hereinafter designated as the complain- 
ant. The agreement is alleged to hâve been made in the summer of 
1878, and it involves such important and lasting rights that we should 
naturally expect that it would hâve been reduced to writing. Mr. 
Malott, who was the vice président and gênerai manager of the com- 
plainant, and who negotiated the agreement with Mr. Ledyard, the 
gênerai superintendent of the défendant, says that the understanding 
was that the verbal negotiations were to be reduced to writing. No 
agreement embodying the terms of the verbal negotiations was ever 
reduced to writing or executed by the parties. Lord Chancellor Cran- 
worth, in Ridgway v. Wharton, 6 H. L. Cas. 268, says: 

"The circumstanee that the parties do intend a subséquent agreement to be 
made is strong évidence to show that they did not intend the previous negotia- 
tions to amount to an agreement." 

And Lord Wensleydale, in the same case (page 304), says: 

"An agreement, to be flnally settled, must comprise ail the terms which the 
parties intend to introduce into the agreement. An agreement to enter into 
an agreement upon terms afterwards to be settled between the parties is 
a contradiction in terms. It is absurd to say that a man enters into an agree- 
ment till the terms of that agreement are settled. Until its terms are settled, 
he is perfectly at liberty to retire from the bargain." 

The same doctrine is afflrmed and applied in the case of Lyman 
v. Eobinson, 14 Allen, 242, 254. The pertinence of this principle is 
at once apparent from the admission of Mr. Malott, who, on his 
cross-examination, says that at the time the agreement was entered 
into between Mr. Ledyard and himself he did not think there was 
any discussion of the terms upon which the complainant should 
hâve the right to use the station for freight or passenger business, 
or what it should pay for switching; and yet it is alleged in the 
bill as a term of the agreement that the complainant should hâve 
the right to use the freight and passenger dépôts without rental or 
other charge therefor. It does not appear that the complainant 
ever reduced the verbal agreement or negotiations to writing, or 
requested the défendant to exécute the same. But, conceding that 
thèse considérations would not preclude the maintenance of the bill, 
the court is still of the opinion that the agreement set out has not 
been proved by such clear and satisfactory évidence as would jus- 
tify it in flnding that the agreement set up in the bill had been 
entered into as alleged, and in enforcing it as prayed for. On his 
direct examination Mr. Malott testifled that the complainant had 
a right of way on the side of Trail creek, and that it was necessary 
to remove the tracks, and to make quite a change in the tracks of 
the defendant's road as well as the complainant's, to enable the 
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bridge to be put in, and in considération of that à proposition was 
màde that, if the eompiainant would surrender its rights there, and 
usé thé défendantes bridge, the eompiainant should hâve free use 
of thë structure. The eompiainant was to surrender the use of its 
tracks and right of way, and to remove the tracks and surrender 
the right of way to thë défendant, ffom a point east of Franklin 
street to the west line of Trail creek. The agreement also covered 
a portion of the complainant's tracks east of Trail creek. The eom- 
piainant was guarantied the use of the defendant's tracks to its 
dépôt. It was to be done without charge to the eompiainant. The 
understanding was that the arrangement was to continue for ail 
time. On his cross-examination he testifled that at the time this 
agreçment was entered into between Mr. Ledyard and himself he 
did not think there was any discussion of the terms upon which the 
eompiainant should use the station for freight or passenger busi- 
ness, or what it should pay for switching. The understanding was 
entirely in regard to the bridge. The understanding was that the 
défendant was to take up the complainant's tracks in Front street 
so as to permit the necessary changes to be made to enable the 
défendant to reach the new bridge, and that for surrendering its 
right of way in Front street and taking up its tracks the eompiain- 
ant should hâve a perpétuai use of the bridge, a perpétuai use of 
certain tracks of the défendant, and the eompiainant was to take 
down its bridge, and certain tracks were to be set apart for its use. 
The witness cannot say how much track was to be set aside for 
complainant's use. He says that he cannot give any sort of an 
estimate. 

The foregoing embodies ail the testimony of the party who claims 
to hâve made the agreement on behalf of the eompiainant, in re- 
gard to its terms. A fair construction of this testimony leaves 
every part of the alleged agreement uncertain and indefinite except 
so much as relates to the right to use the bridge. The court, if this 
testimony s^tood alone and uncontradicted, would not be author- 
ized to enfOrce the contract as it îs alleged in the bill to hâve been 
made. The only additional testimony touching the terms of the 
alleged agreement is that of Mr. Walker. He was the agent of 
thé eompiainant from 1871 to 1881, at Michigan City. He testifles 
that he accompanied Mr. Malott and Mr. Ledyard along the tracks, 
wheh the terms of the agreement were discussed, and says that he 
cannot say that he heard ail of thëir conversation. The material 
part of his testimony in regard, to the terms of the agreement is 
that Mr. Ledyard proposed to Mr. Malott that the défendant would 
construct the bridge at its own eXpense if the eompiainant would 
abandon its track west of Trail creek, and such portions as it 
might be necessary to abandon east of the creek; and in consid 
eration of that the eompiainant should hâve the right to cross the 
bridge with its passenger and freight trains to the defendant's 
passenger and freight dépôts, and that, in lieu of the coach track 
which it surrendered, the défendant would construct a coach track 
on the northerly side of its yârd west of Trail creek at a conven- 
ient place, with standing roôm sufficiént to aecommodate the com- 
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plainant's passenger coaches, tlie use of which it was to hâve with- 
out charge. On his cross-examination he says that there was no 
agreement entered into in his présence ; no papers exchanged or made. 
His recollection is that, so far as the discussion went, the défend- 
ant was to make the change in its track, and to build the new draw- 
bridge; and, after it had done ail of this work, it was to allow the 
complainant to come in and use such terminais as were necessary 
for it to use without any compensation other than the surrender 
of its rights in Front street. If ail that is stated by this witness 
is true, it would still be impossible for the court to adjudge the 
nature and extent of the use which ought to be decreed to the 
complainant. The agreement was to run forever, and the decree 
would hâve to ascertain and détermine the nature and extent of 
the inutual rights of each, party for ail future time. The évidence 
adduced does not furnish such clear and definite data as would en- 
able the court to frame a satisfactory decree. 

This testimony on behalf of the complainant is contradicted fully 
and sharply by Mr. Ledyard, who testifled on behalf of the défend- 
ant. But, if the court were of opinion that the testimony adduced 
by the complainant was so clear, certain, and précise that it would, 
standing alone and uncontradicted, furnish a sufficient basis on 
which a decree could be founded, it would not aid the complainant's 
contention for the reason that, in the opinion of the court, the docu- 
mentary évidence produced on the hearing cl'early shows that the 
discussion of the parties, if any took place, in the summer of 1878, 
went no further than preliminary negotiations which never resulted 
in a definite agreement or contract. The claim, and the only claim, 
on behalf of the complainant, is that the défendant granted the 
valuable rights and terminal facilities alleged to hâve been yield- 
ed to the complainant in considération -of its surrendering valuable 
rights of way and tracks west of Trail creek, consisting of a main 
track extending to the defendant's dépôts, and a side track, and a 
coach track, and a certain track on and rights in Front street east 
of Trail creek. The complainant's witnesses disagree as to the char- 
acter and extent of this right of way and tracks. Ail agrée, however, 
that no change was made in the rights and tracks of the complainant 
on either side of Trail creek from 1876 down to the time when the com- 
plainant claims to hâve surrendered them to the défendant. The de- 
fendant produced a number of witnesses whose testimony sharply 
conflicted with that of the complainant's witnesses on thèse subjects. 
On April 25, 1876. the two parties entered into a traffic agreement, 
which was in writing, and signed by David Macy as président of the 
complainant, and by H. B. Ledyard as gênerai superintendent of the de- 
fendant. This agreement recites that the complainant had no dépôt 
grourids or terminal facilities at Michigan City, and that it desired to 
use the passenger and freight bouses and the engin e house of the de- 
fendant, and to hâve lumber and other freight destined to points on or 
reached by the complainant's road loaded on the tracks or in the 
freight house of the défendant. The agreement then proceeds to set 
out in détail the charges which the complainant was to pay for such 
service. A second agreement was executed by thèse parties on Aug- 
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ust 16, 1877, which was canceled by the défendant on October 5, 1878. 
This agreemént recites that the complainant had no dépôt grounds or 
terminal facilities at Michigan City, and that it desired to use the pas- 
senger and freight houses, and round house, etc., belonging to the 
défendant at Michigan City, and to hâve access to the same over the 
tracks of the défendant, the complainant agreeing to pay the charges 
specified in the agreemént for such service. 

It is diffiçult to reconcile thèse soleton written admissions made by 
the complainant with the claim now set up. After so great a lapse of 
time,itiscertainlysafer to accèpt the truth of thèse admissions rather 
than to rely upon the vague and uncertain memory of witnesses whose 
testimony is sharply contradicted by other witnesses produced by the 
défendant. Nor is this ail the written contemporaneous évidence 
strongly tending to show that no agreemént was entered into, and that 
the complainant did not yield the considération which it claims to 
hâve done. Mr. Walker, who was the agent of the complainant, was 
a member of the common council of Michigan City during the years 
1878 and 1879, and he would be presumed to hâve been conversant 
with ail that was done by the common council in référence to the 
change of tracks and the building of the drawbridge. The agreemént 
set up by complainant is claimed to hâve been made in the summer of 
1878. A written agreemént was entered into between the défendant 
and the city of Michigan City on August 24, 1878, which was accepted 
and adopted by an ordinance of the common council of that city on 
September 12, 1878. This ordinance was duly accepted in writing 
by the défendant on October 5, 1878, and it explicitly binds the city 
of Michigan City to procure and cause to be vested in the défendant 
the title and ownership of, in, and to ail necessary right of way for the 
contemplated change, including tracks, side tracks, frogs, switches, 
and other fixtures, without any unnecessary delay, and also ail land 
and lots, and parcels of land and lots lying between the présent right 
of way owned or occupied by the défendant, and the additional right of 
way to be obtained as aforesaid. If the défendant had acquired dur- 
ing the preceding summer, from the complainant, the right of way and 
tracks which it asserts it had siirrendered to the défendant, it seems 
inconceivable that the défendant would hâve entered into the contract 
embodied in this ordinance, or that the city of Michigan City would 
hâve agreed to procure at its own expense rights which the défendant 
then possessed under the ternis of the agreemént set up in the bill. 
An ordinance adopted on October 28, 1878, which was duly accepted 
in writing by David Macy, as président of the complainant, on No- 
vember 2, 1878, would seem to show conclusively that no such agree- 
mént as alleged in the bill was made in the summer of 1878. This 
ordinance recites that the complainant had, by agreemént with the 
défendant, contracted to pay one-fourth of the cost of the drawbridge 
to be constructed across Trail creek. If a definite agreemént had 
been entered into between the complainant and the défendant in the 
summer of 1878 whereby the défendant was bound at its own expense 
to build the bridge, and to furnish perpétuai use of its tracks across 
the bridge to its passènger aiid freight dépôts to the complainant with- 
out charge, in considération of thé'complamant surrendering its tracks 
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and rights as claimed, how could it be possible that on November 2, 
1878, the complainant agreed to pay one-fourth of the cost of building 
the drawbridge? There is other documentary évidence in the record 
which strongly corroborâtes that to which the court has already 
referred. The court entertains no doubt that no deflnite agreement, 
such as is alleged in the bill, was ever made; nor does it believe that 
anything more occurred between the parties than mère inconclusive 
negotiations. 

It is insisted that the complainant has used the bridge and tracks of 
the défendant, under the agreement set up in the bill, from the time 
the drawbridge was completed until 1891, when the présent suit was 
brought, and that such use is cogent évidence of the existence of the 
contract claimed to hâve been made. The contracts hereinbefore re- 
ferred to show that the complainant used and enjoyed the dépôts and 
terminal facilities of the défendant at Michigan City prior to and up to 
the time of the building of the drawbridge and the change of the 
tracks. The évidence shows that the complainant has continued to 
use and enjoy the same privilèges since the drawbridge was built, sub- 
stantially as it did before. In order that possession should be suffi- 
cient to take the case out of the statute, it must be open, notorious, 
and exclusive, and taken under the contract, and referable to it. 
Where one is already in possession, a continuance under the contract 
will not be sufficient. The possession must be open and notorious. 
Brawdy v. Brawdy, 7 Pa. St. 157; Moore v. Small, 19 Pa. St. 461; 
Brown v. Lord, 7 Or. 302 ; Charpiat v. Sigerson, 25 Mo. C3. It must 
be exclusive. Possession as the agent of the vendor is not sufficient 
to take the case out of the statute. Davis v. Moore, 9 Bich. Law, 215. 
ISTor is possession in common of other lands of the vendor. Haslet v. 
Haslet, 6 Watts (Pa.) 464. Nor is possession in common with the 
grantor or vendor sufficient. Johns v. Johns, 67 Ind. 440 ; Wallace 
v. Long, 105 Ind. 522, 5 N. E. 666; Austin v. Davis, 128 Ind. 472, 26 
N. E. 890. Possession held in common with the grantor is as refer- 
able to an agreement for use in subordination to the title of the 
grantor as it is to a paramount right or title in or to the property 
used by the parties in common. Hence such possession affords no 
évidence of any paramount right or title. Besides, the évidence 
shows that there was no substantial change in the use by the com- 
plainant of the tracks and terminal facilities of the défendant after 
the agreement set up in the bill is alleged to hâve been made. 

The complainant has failed to make out a case entitling it to the 
relief prayed for. The bill must be dismissed, at the complainant's 
cost. The défendant shall be, and it is hereby, enjoined and re- 
strained from molesting or disturbing the complainant in the use of 
the drawbridge and the approaches thereto, or in the use of the passen- 
ger and freight tracks and terminal facilities of the défendant, as the 
same hâve been used and enjoyed by the complainant during the 
pendency of this suit, for the period of 90 days from the entry of the 
Recrée herein; and if within that time the complainant shall prosecute 
an appeal from the decree of dismissal herein, this restraining order 
shall then, and in that event, continue and remain in force until the 
final hearing and détermination of said appeal. So orderpd. 
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POND-DECKER LUMBER 00. V. SPENCER. 

(Circuit Court of Appeals, Fifth Circuit April 12, 1898.) 

No. 600. 

1. Carriers— Brbach of Contract — Interstate Commerce Law. 

Where the agent of a Connecting carrier, by mistake, has given to a ship- 
per an unusually low rate on a shipment of a spécial and unusual character, 
and the initial carrier, without knowledge of such rate, breaks its contract 
of carriage by sending the goods over a différent road from that prescribed 
in the bills of lading, so that the shipper is compelled to pay a much higher 
rate of freight, the initial carrier cannot escape liability for damages on the 
ground that the rate given was in violation of the Interstate commerce law. 

2.' Same— Measure of Damages. 

In such case the road whieh willfully misrouted the goods is liable for the 
entire différence between the rate agreed upon and that which the shipper 
was compelled to pay, and its liability will not be limited to a lésser sum on 
the theory that it is only liable for such damages as might reasonably hâve 
been in contemplation of the parties when making the contract. 81 Fed. 277, 
reversed. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Georgia. 

W. R. Hammond, for appellant. 

John T. Glenn, John M. Slaton, and Benj. Z. Phillips, for appellee. 

Before PAEDEE and McCORMICK, Circuit Judges, and 

SWAYNE, District Judge. 

McCORMICK, Circuit Judge. The Pond-Decker Lumber Company, 
intèrvener, wished to establish a sawmill plant at Deckerville, in 
Arkansas. It opened negotiations with the owners of a fully-equipped 
sawmill plant located at Tallapoosa, Ga., with the intention and ex- 
pédition, if it purchased the same, to move it by rail from Tallapoosa, 
Ga., to Deckerville. The most direct railroad route is over the 
Georgia Pacific Railway to Birmingham, 103 miles; thence, by the 
Kansas City, Memphis & Birmingham road, to Memphis, 251 miles ; 
and thence, by the Kansas City, Pt. Scott & Memphis road, to Gil- 
more, Ark., 25 miles. For the two ràilroads last named, J. J. 
Fletcher was the gênerai freight agent. Prior to the purchase of 
the mill plant at Tallapoosa, and pending the negotiations therefor, 
and with a yiew to its consummation, the intèrvener corresponded 
with Fletcher to ascertain what through rate of fare his roads could 
givè on this freight from Tallapoosa to'Gilmore on the basis of there 
being six or seven car loads of it. Fletcher, as such gênerai freight 
agent, wrote to the intèrvener that his roads could deliver the 
freight from Tallapoosa to Gilmore at the rate of 36 cents per 100 
pounds. Thereupon the intèrvener purchased the sawmill and fix- 
tures at Tallapoosa, and delivered it to the Georgia Pacific Rail- 
way, fhë ampunt of the freight so delivered being 11 cars insteaè 
of 6 or 7, and the gross weight therëpf 339,200 pounds. ' The delivery 
was made in three, lots; for each of which a through bill of lading 
was takeh, on, the face bf each of which was clearly designated the 
route by which the cars should be taken, viz. by the Kansas City, 
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Memphis & Birmingham Eailway to Meniphis, and the Kansas City, 
Ft. Scott & Memphis Eailroad to Gilmore. The Georgia Pacific 
Eailway Company willfully misrouted the cars, and willfully car- 
ried them beyond Birmingham, on its own line, to Winona, in the 
state of Mississippi, the point where it connecta with the Illinois 
Central Eailroad, where it delivered them to that railroad; and it 
carried them to Memphis, and delivered them there to the Kansas 
City, Ft. Scott & Memphis Eailroad Company, collecting from this 
latter company fares and charges amounting to 54 cents per 100 
pounds for the carriage to that point. When the cars reached Gil- 
more, intervener tendered its contract price, 36 cents per 100 pounds, 
to the local agent of the Kansas City, Ft. Scott & Memphis Eailroad 
Company, and demanded the freight, which the local agent declined to 
deliver, on the ground that the freight had been misrouted; that his 
company had already paid to the other carriers more than 36 cents per 
100 pounds. Intervener then applied to Fletcher, the gênerai 
freight agent before named, who concurred in the action of the local 
agent, and declined to order the delivery of the freight upon the pay- 
ment of the contract rate, on the ground that the freight had been 
misrouted; that they had had to pay more to the other carriers than the 
rate contracted for; and demanded, as a condition to the delivery 
of the freight at Gilmore or at Deckerville, that the intervener 
should pay 64 cents per 100 pounds instead of 36 cents, which, after 
considérable delay, the intervener was constrained to do. There- 
upon the intervener made its claim against the receiver of the Geor- 
gia Pacific Eailway Company for the différence between the con- 
tract price, of 36 cents per 100 pounds, and the price it had had to pay, 
amounting to |949.76, and claiming interest thereon from the 8th 
day of December, 1894, the time when it had to pay the same. Réf- 
érence of the intervention was made to W. D. Ellis, Esq., as spécial 
master, before whom a hearing was duly had, and who made his 
report thereof on April 11, 1896. He finds and reports as a fact 
that Fletcher had a right to contract for a through rate from Talla- 
poosa, Ga., to Gilmore, in the state of Arkansas; that the route by 
the Georgia Pacific from Tallapoosa to Birmingham, and by the 
Kansas City, Memphis & Birmingham from Birmingham to Mem- 
phis, and by the Kansas City, Ft. Scott & Memphis Eailway from 
Memphis to Gilmore, is the most direct route between Tallapoosa 
and Gilmore; that there was no rate by the interstate commerce 
commission on freight like this from Tallapoosa to Gilmore, but 
that there were local rates on the several Unes of road between 
the various points designated which, combined together to form a 
Consolidated rate, w r ould amount to 66 cents per 100 pounds on this 
«lass of freicht from Tallapoosa to Gilmore; that the contract to 
ship this freight at a rate of 36 cents per 100 pounds, made on 
the part of the railway companies by J. J. Fletcher, agent, was made 
by mistake on the part of the agent as to the amount of the local 
rates, but that no fraud or misrepresentation was practiced by 
intervener in obtaining the rate; that the évidence prepon dératés 
in favor of the proposition that the low rate of freight given induced 
t. he intervener to purchase the property at Tallapoosa. He ûnds 
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and reports (as matter of mixed fact and law) that the défendant ac- 
cepted the property for shipment, and was bound to send it by the 
route named in the bills of lading; that the sending of the goods 
by way of Winona, Miss., was a violation of the contract between 
the défendant and the Pond-Decker Lumber Company. He flnds as 
a fact that the payment of 64 cents per 100, instead of 36 cents per 
100, was directly traceable to the breach of its contract by the 
Georgia Pacific Eailway. He finds that the défendant is liable to 
the intervener in the sum of f 949.76, with interest from the 8th 
day of December, 1894, at the rate of 6 per cent, per annum. The 
matter coming on to be heard before the circuit court, on very com- 
prehénsivé exceptions to the master's report, that court ruled that 
the intervener is not entitled to recover in the cause the full amount 
f oùnd in its favor by the spécial master, to wit, the sum of |949.76 ; 
that the intervener is not entitled to recover interest on that amount 
or on any other amount from the 8th day of December, 1894 ; that 
the intervener is entitled to recover from défendant the sum of $300, 
with interest at 6 per cent, per annum from April 11, 1896. 

The intervener was allowed to appeal, and assigns as error: (1) 
The court erred in decreeing that the intervener is not entitled to re- 
cover the full amount found in its favor by the spécial master, the sum 
of $949.76. (2) The court erred in decreeing that the intervener is 
not entitled to recover interest on that amount, or on any other 
amount, from the 8th of December, 1894. (3) The court erred in de- 
creeing that the exceptions taken to the master's report, so far as they 
are made to the excessiveness of the finding in favor of the intervener, 
be sustained. The appellee contends that the spécial contract for 
36 cents per 100 pounds was void, because (1) it was in violation of the 
clause of the interstate commerce act which requires a uniform rate 
to be chargea to ail shippers alike, and showed that this was less than 
the regular rate; and (2) that, even if the contract was binding, the de- 
fendant had no notice of its spécial terms, and would not be bound 
by the damages, because they were not such as would flow from the 
tortious act, and would not be within the contemplation of the parties. 

It is not suggested that the contract between the intervener and 
Fletcher without référence to the interstate commerce act was not 
a valid contract, and one which the intervener could hâve enforced 
against the corporations that Fletcher was authorized to bind. Coun- 
sel for the appellee hâve not, either in their oral argument or in their 
brief, pointed out to us the particular provision or provisions of the 
interstate commerce act which déclare or render the contract between 
Fletcher and the intervener invalid. When they do undertake to 
locate the provision or provisions of that act which hâve that effect, 
we think they will expérience some difficulty. Leaving out of view 
for the présent ail considération of the very exceptional character and 
amount of this through shipment, intended to hâve been made over 
three Connecting but independent carriers, starting in one state, pass- 
ing partly through three other states, and terminating in a fifth state, 
we think the rule suggested by the contention of counsel would put an 
unreasbnable burden upon shippers. It would require that each 
shipper should be an expert rate-sheet reader. Besides that, he would 
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have to visit the local offices of each of the Connecting lines, to inspect 
the rate sheets that are to be posted at certain points according to the 
requirements of the interstate commerce act, in order to advise himself 
as to what were the local rates on the Connecting carriers between the 
points at which the separate carriers connected. It would require of 
him to know or assume as matter of law, which is not law at ail, that 
the carriers could not contract for a through route at a lower rate 
than the combination of the locals would aggregate. It is expressly 
provided that in case independent Connecting carriers contract or agrée 
with each other for through carriage over their lines, and flx through 
rates therefor, such joint tariffs shall be filed with the commission 
(whose office is in the city of Washington); and such joint rates shall 
be made public when directed by the commission, and the commission 
shall from time to time prescribe the measure of publicity which shall 
be given to such rates. Section 6, Act to Kegulate Commerce. Must 
the shipper, before making any contract, — that is, getting any bind- 
ing rate for through carriage, — make personal investigation or inquiry 
at the office of the commission in the city of Washington to learn if a 
through joint rate over the route his goods are to be carried has been 
filed there, and what are its terms? And if he should make a mistake 
in any of thèse inquiries, and obtain a contract with the carrier for a 
through rate, would his contract be struck with nullity, so that not 
only the carrier contracted with could plead the mistake and avoid the 
contract, but any stranger, or, to state it most fairly. either of the 
other Connecting carriers in the route that violated its contract of 
carriage could question the validity of the contract made for a through 
rate with ail of the others? Undoubtedly, the interstate commerce 
act purposes to control the carriers in such way as will insure to per- 
sons and localities shipping by them just, fair, and equal treatment. 
It commands many things to be done. It forbids the opposite of thèse, 
and any and every évasion of them by commission or omission. It 
denounces penalties against the carriers, or, where the carrier is a 
corporation, against its agents, for the doing of the things forbidden, 
or procuring or abetting the doing thereof, or the omission to do the 
things required, or the procuring or abetting any person to so offend. 
It provides remédies for the enforcement of its requirements in référ- 
ence to just and equal treatment by carriers of ail persons and locali- 
ties for whom they carry. But it nowhere intimâtes by any express 
language that contracts made by carriers within the scope of their 
gênerai powers are to be declared, in any collatéral proceeding which 
may arise, null and void by reason of some alleged or supposed de- 
parture from the requirements of that act with référence to the matter 
of fares and charges. On the contrary, as we read the act, it is 
strongly implied that the carrier will not only be liable to the govern- 
ment and to any private party injured for its violations of the pro- 
visions of the interstate commerce act, but that it will also most cer- 
tainly be bound on its contract to the party with whom it contracts. 
If it were otherwise, it would, as we have said, put on shippers a bur- 
den too grievous to be borne, and open a door to the practice of fraud 
and oppression by the agents of corporation carriers. 
The opinion of the learned judge of the circuit court, which appears 
86F.-54 



850 >-■ ' ■ 86 ïfeDERALr REPORTER. ' : 

in this record, shows that he dïd noi sustain this contention of counsel 
for tbe appellee, and that-his action on the exceptions to the report 
was based rather on his partial concurrence in tbe second suggestion 
of counsel which we bave mentiotiédi In one part of hi» opinion he 
uses this language: ; !l , ; 

"The contention of counsel for thé' intervener is, however, that the circum- 
stances sûrrounding this shipment were such as to put the rëcelvers on notice 
that a spécial' rate had been giveB the stoppera. : What are thèse cireumstïmces? 
First. The unusual character of , the (Shipment. It was an entire sawmill, so 
far as it could be taken down, and it was ail shipped at one time, There were 
eleven car loads èmbraced in bne shipinent. Secondly. It was billed to go a 
particular route. It is claimed that thèse circumstances are sufflcient to put a 
railroad man familiar with the practice of railroads and freight agents in such 
matters on notice that a less, rate than the regular rate would be .given, and 
that an experienced railroad man would also know that tne same could be given 
without violating the interstate commerce law, or any law, because it was an 
unusual shipment, and there would' be no discrimination or undue préférence 
against other shippers, as no Bhipment of similar character would ever probably 
be made. Conceding that the agents of the receiver were put on notice that 
something less than the usual rate mlght be allowed for a shipment of this 
character, càn it be held that they must take notice and must contract in con- 
templation of a mistake on the part of the gênerai freight agent of Connecting 
lines? It is a faet established in the case, and the master so finds, that the rate 
given by Fletcher, the gênerai freight agent of the Connecting lines, being a 
remarkably low rate when compared with the regular rate, was made by mis- 
take. It cannot be truethat the initial carrier can be held to hâve had in con- 
templation at the time goods are receivéd' for carriage that a Connecting Une 
would make a mistake as tothë rate on the goods given the shipper. It seems 
from the facts in this case that the gênerai freight agent was; under a misap- 
prehension as to what the regular rate was. Now, If this gênerai freight agent, 
with a knowledge of what the regular rate was, haâ made some reasonable 
réduction from it, and the proof showed that such réduction 'was usual or even 
fréquent in à shipment of Unusual character, and a recovéry was based on such 
facts, there would be some ground for sustaining it under the rule contended 
for on thé part of the intervener," . 

The évidence clearly establishesthat the défendant, not negligently, 
but willfully, sent the goods by itS own line, from Birmingham to Wi- 
nona, and by the Illinois Central Eâîlroad f rorri Winona to Memphis, 
and that, by this willful misroUteing, intervener was in fact damaged 
tothe extent found by the spécial master, viz. |949.76, which it was 
compelled to part With on the 8th of December, 1894, in order to get its 
goods. In the case of Langdon viStobertson, 13 Ont. E. 497, which 
seems to hâve exercised a controllihg influence bvef the judgment of 
the learned judge of the circuit court, 1 it is announced that the meas- 
ure ôf damages furnished bythe évidence (in that case clàimed to be 
most likè this) is either nominal or the full amount paid by the plain- 
tiff ; and further on it is saîd that, if the plaintiff recover, he is entitled 
to interest from the time he paid. ■ It seems to us that if the delivery 
to, and'receipt by, the Gteorgià Paèiflc Company, of this freight, and thé 
routeing of it as required and is cohceded in the through bills of lading, 
was sufflcient to put the agents of the receiver on notice that less than 
the combination of the locals of the Connecting independent carriers 
might hâve been allowed by the other two, who seem to hâve been un- 
der a common control, and whose freight agent, Fletcher, bad a right 
to contract for a through rate from Tallapoosa, which right he could 
only hâve by some contract or agreëment, express or implied, with 
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the Georgia Pacific, it was equally sufficient to put them upon notice 
or upon that inquiry which, properly pursued, would hâve secured ac- 
tual knowledge of the exact ternis of the spécial contract. In this case 
of willful misrouteing it appears to us to corne with very bad grâce 
from the offender to show that, when he was "willing" that he should 
offend, he should sit down coolly, and calculate what might, could, 
would, or should be the rate at which thèse goods had been contractée! 
to be carried, in order that he might ascertain whether he could take 
the risk, or how much of the risk he would hâve to take to violate his 
contract. The défense does not commend itself to our judgment or 
conscience, especially when made by a party who was the hand of a 
court of conscience in running this railroad. The rule has been long 
established that, for négligent breaches of this sort, the liability for 
the breach is measured by the damages that would be reasonably in 
the contemplation of the parties, although, where the breach was in- 
advertent or négligent, there could be no actual contemplation about 
it, in point of fact; for in such cases we cannot suppose that, at the 
time of making the contract, the parties contemplated that it would be 
broken. But, recognizing that one might fail to perforai through some 
oversight, omission, or négligence of servants, such party is held to 
be chargea by the law with liability only for such damage as might 
reasonably be expected to flow therefrom. The application of this 
rule to cases that arise is often difficult, and the fact is found to be, 
as we should reasonably expect it would be found to be, that its ap- 
plication to différent cases is as variable as the cases themselves ; and 
the settled current of authority as to such application, if such a set- 
tled current has been evolved, is very narrow and limited in its bear- 
ing. The case that we are considering présents to us no difficulty 
whatever. We think the contract with Fletcher was a valid contract. 
The exact amount of the freight carried is given in pounds. The cal- 
culation of the amount that the intervener should hâve paid, and the 
amount that it had to pay, and the différence between thèse amounts 
showing its exact damage, is a matter of the simplest arithmetic. The 
date when it had to be paid and was paid is fixed beyond dispute. 
We therefore concur in the finding of the spécial master that a decree 
should be entered in favor of the intervener for the sum of $949.76, 
with interest thereon at the rate of 6 per cent, per annum from the 
8th day of December, 1894; and it is now ordered that the decree 
appealed from be, and it is hereby, reversed, and the cause remanded 
to the circuit court, with direction to overrule ail of the exceptions to 
the master's report, and to confirm that report, and thereafter to pro- 
ceed as equity may require. 
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THIKD NAT. BANK ÔF PIÎILADELPHIA v. NATIONAL BANK OT 

CHESTEfi, VALLEY. 

(Circuit Court of Appeals, Fifth Circuit April 12, 1898.) 
No. 649. 

1. Spécial Master—Refusing to AcjqfEn. 

It is not an abuse of discrétion for a spécial master to refuse an adjourn- 
ment for the purpose of permitting a party to hâve executed and returned 
certain interrogatories, when the cause has been adjourned several times 
since the close of the évidence, and no such application has then been made. 

2. Same— -Court Hearing Additional Testimony. 

It is not error for the court, in considering a spécial master's report, to 
refuse to consider certain dépositions that had not been used before the 
master. 

8. Same— Findings. 

Where a rule is entered, on the consent of ail the parties, referring a 
cause to a spécial master to hear and report the facts and the law involved 
in the whole case, bis findings wlll not be dlsturbed unless clearly in conflict 
with the weight of évidence. 
4 Appeal— Point not Mentioned in Assignmknt op Errors. 

The court will not consider on appeal a question not raised before the 
lower court, and not mentioned in the assignment of errors. 

Appeal from the Circuit Court of the United States for the 
Northern District of Georgia. 

Théodore P. Jenkins and H. B. Tompkins, for appellant 
Wm. D. Ellis and J. R. Gray, for appellee. 

Before PAKDEE, and McCORMICK, Circuit Judges, and 
SWAYNE, District Judge. 

McCORMICK, Circuit Judge. Some time before January 1, 1891, 
Samuel W. Groome sold to the Marietta & North Georgia Railway 
Company a lot of rolling stock, making a contract in bis own name, 
in which he reserved title to the property to secure unpaid balances, 
which unpaid balances were evidenced by promissory notes. This 
contract and the notes went into the hands of appellant, which was 
then put on notice that Samuel W. Groome had bargained and sold 
the property to the railway company as bis own. After the ap- 
pointaient of James B. Glover as receiver, in January, 1891, Groome 
flled an intervention, claiming title to the property, and asked that 
it be delivered to him, or that the receiver purchase it from him. 
Appellant had notice of this proceeding, and, among other acts, 
delivered to Groome the contract and notes, in order that he might 
establish his claim. It is shown that it authorized and empowered 
Groome to make said agreement as though he were the actual 
owner of said equipment, and ratifled the agreement after it was 
made. Groome's title to the property was contested by the trustée, 
but was upheld by the master to whom the intervention was re- 
ferred; whereupon exceptions were flled by the trust company, 
and, upon a hearing, the court conflrmed the report of the master. 
and the receiver was directed to buy from Groome the property in 
question. From this decree there was taken an appeal to this 
court, which was defended by Groome in his own name, and re- 
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sulted in an affirmance of the judgment of the circuit court. Pur- 
suant to the judgment and decree rendered in Groome's favor, the 
receiver purchased the property from him, and issued receiver's 
certiflcates or notes in various sums payable to Samuel W. Groome 
or bearer, two of which notes are the subject of this controversy. 
The two notes in controversy were purchased by appellee, — one on 
January 7, 1892, and the other on February 1, 1892. Appellee 
investigated the record, and discovered therefrom that Groome ap- 
peared to be the owner of the notes or certiflcates, and learned 
from Groome that he was the owner. It also employed counsel 
in Atlanta to investigate the records of the court, and was advised 
that the title on the record to the property was clear in Groome. 
After this investigation was had, and the advice received, and one 
of the certiflcates purchased, the following letter was addressed to 
the receiver: 

"Philadelphia, January 22, 1892. 

"Dear Sir: You will please take notice that of the notes issued by the Mar- 
ietta and North Georgia Railway Company to Samuel W. Groome on account 
of the contracts of the said company with the said Samuel W. Groome relating 
to certain rolling stock, the notes a list of which you ■will find inclosed, and 
aggregatlng $60,339.77, are owned and held by the Third National Bank of 
Philadelphia; and whatever sums of money or other thing which may be com- 
iug from the said railway company or from you on account of said contracts, 
or either of them, should be paid or delivered to the said bank. Will you 
please advise me by return mail, or as soon thereafter as you eonveniently can, 
when you will be ready to pay the money ordered by the decrees of the above 
court, as conflrmed by the appellate court of the 5th district, and acknowledge 
the receipt of this note, together with the inclosure, and oblige. 

"Yours resp'y, Théo. F. Jenkins, 

"Counsel for Third National Bank of Philadelphia. 

"To J. B. Glover, Ksq., Keceiver of the Mariette and North Georgia Rail- 
way Co." 

After further correspondence on the subject, the receiver, by péti- 
tion ûled on February 18, 1892, brought the matter to the attention 
of the court. This pétition gives the first intimation on the record 
that the appellant claimed title to thèse receiver's certiflcates. 
On March 15, 1897, the appellant flled its intervening pétition, set- 
ting up its claim to the certiflcates. On March 27, 1897, appellee 
answered, and on the same day the circuit court entered this order : 

"Counsel consenting thereto, lt is ordered that the within Intervention and 
answer of respondent thereto be, and the same are, referred to B. H. Hill, 
Esq., as spécial master, who is directed to hear and report the facts and the 
law involved in the questions at issue." 

On August 19, 1897, the spécial master, Benjamin H. Hill, sub- 
mitted to the parties tiis report, which, after stating the history of 
the litigation, the pleadings of the parties, and the proceedings be- 
fore him as such master, proceeds thus : 

"In the first place, I flnd and report every Issue of fact made by the plead- 
ings, which are hereinbeforë fully set out, in favor of the National Bank of 
Chester Valley, Pennsylvania. The évidence before me, which is not disputed, 
conclusively establishes the truth of the issues made by the intervention of the 
Third National Bank of Philadelphia, and the answer of the National Bank 
of Chester Valley, Pennsylvania, in favor of the latter. 

"I specifically find and report the following conclusions of fact: (1) Samuel W. 
Groome sold to the Mariette & North Georgia Railway Company a lqt of roll- 
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ing, stocks mafeing acbntract in Ms own name, reserving titlç to the property 
until it shpijld be paid;for, the purehase mpney being représentée! by promissory 
notes." Thèse notes went into the bànds of the Third Nationar Bank, whicli 
bank was thereupon by said notes put Upon notice that Groome had sold the 
rolling stock aï the ràilway company as his own property. (2) Samuel W. 
Groome filed an intervention in his own name against the receiver appointed 
in the cause of .Central Trust Company v. The Marietta & North Georgia Rail- 
way Company, claiming the title to said property, and asking that It either be 
delivered to him by the receiver, or 'that the court should order the receiver 
to pay him for it. (3) The Third National Bank of Philadelphia had notice 
of sueh intervention, and enabled said -Groome to establish his daim to the 
property. , (4) The trustes contested the title of Groome to the property, but 
Groome's title was upheld by the master to whom the question was referred; 
and on exceptions the report of the master flnding title in Groome was con- 
flrined, and on âppeal to the United States circuit court of appekls the decree 
of the circuit court was afflrmed. The Intervener had notiee, bpth actual and 
constructive, of aU of thèse proceedings, but made no claim. to the property or 
any interest therein. (5) Àcting under orders of the court, the receiver pur- 
chased the property frpm. Groome, and issued to Groome certiflcates in various 
sums, payable to 'Samuel "W. Groome, or bearer'; the Third National Bank of 
Philadelphia still failing to set Up' à'ny : cïâlni or interest in said property or in 
the certiflcates issued to Grôbmé. ; (6) The receiver's certiflcates were thereupon 
delivered by the receiver to Samuel W. Groome, no one else claiming any in- 
terest or right. to them. And said Groome, 'on the 30th day of Deeember, 1891, 
offered one of the certiflcates for $5,000 to the National Bank of Chester Val- 
ley; and said bank had the question of the legality and validity of such cer- 
tiflcates investigated by its counsel in Atlanta, 'Georgia, who reported in favor 
of the validity of said certiflcates; and on the 7th day of January, 1892, one 
of said certiflcates for $5,000 -viras transfërred bona flde, and for valuable con- 
sidération, to thé National Bank of Chester Valley, and on the flrst day of 
February thereafter the bther ' certificate, for $5,000, was in the same manner 
transfërred to said bank. (7) The' National Bank of Chester Valley therefore 
came into possession of said certiflcates lawfully, paying therefor in good faith, 
and without the slightest notice of any adverse claim of the intervener or any- 
body else, full value. (8) I flnd further, under the évidence submitted to me, 
which is not disputed, that said two certiflcates belonged to Samuel W. Groome, 
and he had a right to transfer the same, and that the said National Bank of 
Chester Valley, in buyin'g the same frein him, got a good légal title thereto. 
(9) I flnd, further, that the Third National Bank of Philadelphia made no claim 
to said certiflcates, or of having any interest therein, outil the 27th day of 
May, 1892, when it filed its answer to the pétition of J. B. Glover, receiver, 
in this court, wherein it for the flrst tljne disclosed or set up any interest in 
said certiflcates, which long after the two certiflcates in controversy had been 
legally sold and transfërred by Samuel W. Groome to the said National Bank of 
Chester Valley.' (10) I flnd, therefore, thâtoutside the question of the légal 
title,. which I flnd as above to, be in the National Bank of Chester Valley, the 
Third National Bank of Philadelphia is estopped in equity by its own conduct 
from setting up or claiming any right of ownership or any interest in said two 
certiflcates in controversy now in the possession of the said National Bank of 
Chester Valley. This doctrine of estoppel is so clearly applicable to the facts 
of the case thatl deem it wholly unnecessary to cite any décisions to the court 
in support of the; flnding on this point. (11) I do not consider it necessary for 
the détermination of this case to décide the question of whether or not receiver's 
certiflcates are negotiable instruments in the ordinary sensé of the word 'nego- 
tiable,' because I think it unquestionably correct that Samuel W. Groome, under 
the facts in this case, was the owner of said certiflcates, and had a right to 
sell them. On their face,, they are payable to said Groome or bearer. 

"I therefore report that the intervener;; the Third National Bank of Phila- 
delphia, has no right, either in law or eqility, to the said certiflcates, or to the 
-funds m the hands of Robert J. Lowry, commissiûner, .whieh he holds to pay 
them; but that, both in law and equity, the two: certiflcates in controversy 
belong to the National Bank of Chester Valley, Pennsylvania, and that the said 
Robert J. Lowry, commissioner, should be directed by the court to pay the 
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funds in his hands which saîd two certificates are entttled to recelve, with Inter- 
est, to the said National Bank of Chester Valley or its order, upon the deliv- 
ery of said certificates properly eanceled, to said Robert J. Lowry, as such com- 
missioner. The proceedings and the évidence taken before me in the case are 
filed with this report properly verified." 

This report was filed in the court September 10, 1897. Besides 
certain exceptions to the merits which we do not deem it material 
to give in détail, the appellant submitted to the master this excep- 
tion to his report : 

"First exception: That the said spécial master did, on the 27th day of June, 
1897, refuse to continue said cause for the purpose of allowlng said intervener 
to hâve executed and returned interrogatories and the answers sought to be 
elicited thereby from the witnesses residing in the city of Philadelphia, in the 
state of Pennsylvania; whereas said master should hâve allowed said inter- 
vener the time to hâve gotten the said évidence and the said witnesses on the 
interrogatories which had been filed in the office of the clerk of the United 
States court prior to the time at which he overruled the intervener's motion for 
a continuance, and directed the case to proceed. That intervener had ex- 
pected to hâve said witnesses présent at said hearing, and had had reason and 
the right to expect that said witnesses would be at said hearing, and had made 
every effort to get them présent, and had from the witnesses themselves prom- 
ises of their appearance when said witnesses were prevented from attending 
said hearing on account of business which was not in their control. Intervener 
respectfully suhmits that, owing to thèse facts, it was entitled to at least the 
time absolutely necessary for the return of its interrogatories and the answers 
thereto, and that said intervener should not hâve been deprived of its right 
to hâve its witnesses heard before the said spécial master, which, under the 
circumstances, was error, which has deprived intervener of the right and oppor- 
tunity of bringing to this court the real facts upon which its right and title to 
the receiver's certificates in question is based." 

The case came on for hearing before the circuit court on the excep- 
tions to the master's report^ and, in delivering its décision, the learned 
judge thereof used the following language: 

"The only matter that need now be discussed is the earnest contention of 
counsel for the Third National Bank of Philadelphia that no title passed to 
Groome as to any of the receiver's certificates delivered to him by the receiver, 
and consequently he could convey no title to the National Bank of Chester Val- 
ley. It geems to be a fact that the certificates were delivered by the receiver 
to Groome's attorney, becanse of his belief that the old notes were in the pos- 
session of Groome's attorney, and would be promptly delivered up. This turned 
out to be a mistake, but afterwards the matter was rectified, so far as the court 
or its receiver was concerned, by the delivery of the notes by counsel of the 
Third National Bank to thé court. It may be that Groome having obtained 
possession of the notes by means of représentations which were made to the 
receiver as to the old notes under misapprehension, even if honestly made, would 
hâve justified the court in recalling the certificates or in directing the receiver 
not to pay them. But this' was a right of the court. Any failure of Groome 
to get title to the certificates was only as against the court and its ôfficer. 
As against the Third National Bank, there ls abundant évidence in the record 
to show that Groome was authorized by it to receive the certificates, or, at 
least, was put by the action of the Third National Bank in position to receive 
them, and, as to innocent parties without any notice of the Third National 
Bank's claim, to part with them, and convey title to innocent purchasers. The 
whole proceeding to assert claim to this rolling stock in this court was in 
Groome's name. The réservation of title and the contract on which the rights 
of the parties stood and were detennined was in Groome's name; and Groome's 
proceedings herein must hâve been, and unquestionably were, known to the 
Third National Bank. It is unriecessary to décide the question of Groome's 
right to thèse certificates as against the Third National Bank, as I ara satis- 
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fled that, in any vlew of the évidence, the Thîrd National Bank is now estopped 
from setting up a claim to the amount due on thèse certiflcates as against the 
National Bank of Chester Valley. 

"As to the request of counsel of the Third National Bank that the court open 
and examine certain interrogatories now in court, and which were submitted to 
the spécial master, I am satisfled that the spécial master did not abuse his 
discrétion in this : matter. It would be contrary to ail précèdent and proper 
practice for the court to examine this évidence, and consider it now in connec- 
tion with the spécial master's report. The only method that could be adopted 
would be to refer the matter back to the spécial master; and under the facts 
stated by him, and conceded to be true, I do not feel justifled in doing this. 
The exceptions of the Third National Bank to the report of the spécial master 
are ail overruled, and the report is conflrmed." 

And thereupon the court pàssed its decree in thèse words: 

"It is ordered, considered, and decreed that the said National Bank of Chester 
Valley be, and it is hereby, decreed to be entitled to the funds in the hands of 
Robert J. Liowry, Esq., spécial commissioner, amounting to $14,308.89, to be 
appropriated to the payment of the two receiver's notes or certiflcates, for 
$5,000 each, given by J. B. Glover, receiver, to Samuel W. Groome, or bearer, 
and to be paid the full amount of said sum upon said notes in préférence to 
any claim or demand, less such amount as has been paid to the spécial master, 
B. H. Hill, Esq., and the stenographer, ûnd such amounts accrued or to accrue 
of cost and expenses as may be properly chargeable against said fund." 

The flrst four errors assigned relate to the merits of the controversy, 
and are to the effect that the decree against the appellant was wrong 
in every particular. The flfth and sixth spécifications of error are as 
follows : 

"(5) That the court erred in not opening and considering certain dépositions 
that were given by Louis Wagner and Thomas J. Budd, of the city of Fhila- 
delphia, and state of Pennsylvania, being the président and cashier, respectively, 
of said Third National Bank of Philadelphia, having been received in court 
bef ore the argument upon said exceptions to the report of the said spécial 
master, and the court having refused and declined, upon motion of counsel for 
said National Bank of Chester Valley, to open and consider the same, and 
which dépositions cannot be made a part of the record because the court de- 
clined to open and consider the same, although they are filed in the court. (6) 
The court erred in rendering any opinion or decree or judgment in said inter- 
vening pétition of the Third National Bank of Philadelphia without opening 
and considering said interrogatories; and the court further erred in the render- 
ing of its opinion and decree against the appellant, and in favor of the appellee, 
the National Bank of Chester Valley." 

In référence to the fifth and sixth spécifications of error, we concur 
in the view expressed by the circuit court that the spécial master did 
not abuse his discrétion in declining to continue the hearing, and per- 
mit the appellant to take by déposition the testimony of the witnesses 
nained in thèse assignments. In thé exception above set out to the 
master's report, it is stated that intervener had expected to hâve thèse 
witnesses présent at the hearing, and had reason and the right to 
expect that the witnesses would be at the hearing, and had made 
every effort to get them présent, and had from the witnesses them- 
selves promises of their appearance when the witnesses were prevented 
from attending the hearing on account of business which was not in 
their control. From the assignments of error which we are dîscuss- 
ing, it appears that the witnesses were Louis Wagner and Thomas J. 
Budd, président and cashier, respectively, of the appellant. It ap- 
pears from the master's report that, in pursuance of the order of ref- 
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erence, the hearing before him began on May 10, 1897; that after 
taking the évidence of the witnesses then offered by the National 
Bank of Chester Valley, and the documentary évidence offered by the 
Third National Bank of Philadelphia, by consent of parties the hear- 
ing was adjourned subject to a notification from the spécial master 
as to when it would again convene. Acting under this consent, the 
spécial master reassigned the continuation of the hearing to June 
14th. On that day the counsel representing the intervener (appellant 
hère) and counsel representing the National Bank of Chester Valley, 
appellee, appeared before the master. Counsel for the appellee stated 
that he had no further testimony to offer, and counsel for the appel- 
lant stated that he had none ready to offer, and did not know whether 
he would offer any more or not. Thereupon, by consent of both par- 
ties, the master again reassigned the hearing of the case for 10 days 
from that date. By distinct announcement it was understood by 
counsel for both parties that the hearing on the adjourned date would 
be peremptory, and that there should be no further continuance by 
the master at the instance of either party. At the expiration of the 
10 days, the same counsel for both parties apueared before the master, 
when the counsel for appellee stated that he had no further testimony 
to offer, and the counsel for appellant stated that he had iust prepared 
a set of interrogatories which he desired to hâve answered. Counsel 
for the appellee objected to the continuance. and the master, in view 
of what had occurred before him previously, and further being of the 
opinion that sufficient time had been given the appellant for taking 
testimony, decided that he would not further postpone the hearing of 
the cause, and asked counsel if they desired to be heard in argument. 
Both stated that they would submit written arguments to the master. 
The master consented to give them such time as they deemed necessary 
for the préparation of briefs. They concurred that five days would be 
sufficient time for that purpose. Before the expiration of the five 
days, counsel on behalf of the National Bank of Chester Valley sub- 
mitted a brief. Counsel for the Third National Bank of Philadelphia 
did not submit a brief or signify his purpose to do so. After the ex- 
piration of the five days, the master made up his report and conclu- 
sions from the brief of counsel for the appellee and the évidence that 
had been submitted. It was suggested in the oral argument before 
us that the proceedings before masters in the Northern district of 
Georgia are generally somewhat irregular and the practice lax. It is 
évident from the ruling of the circuit court in this case that such pro- 
ceeding and practice are not sanctioned by the learned judge who 
usually présides in that court, and who presided on the hearing of this 
case; and we concur in and commend his efforts to restore such pro- 
ceedings to a course of such regular conduct and rational practice as 
shall comport with the proper speeding of the cause on trial before 
the master. If the master was right in declining to continue the hear- 
ing in order to give time for the testimony to be taken and brought in, 
manifestly the circuit court was right in refusing, after the report of 
the master had been filed, to open the testimony, and consider it in 
connection with the master's report. 
In regard to the merits of the case, to which the assignments of error 
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pot cdpièfl itïtô this opinion ane addresséd, it.is to be observed that, 
in référencé itoàll the matters in. this case, the court, on consent of 
both of .the parties, entered its rulé that the pleadings of the appel- 
lant and : of the appelle© (in terVener ; and réspondent" below) should be 
referred 1 to the spécial master, with directions to hear and report the 
f acts and the law involved in the questions at issue ; that is to say, 
by consent of counsel, Que whole case was referred to a selected spécial 
master, who was directed to hear and report the facts and the law 
involved in the whole case. Substantially similar in ail of its material 
features tb this référence was the référence to the spécial master in 
the case of Kimberly v. Arms, as shown in the opinion of the suprême 
court (129 U. S. 512, 9 Sup. Ct.355). In that case exceptions to the 
findings offact and of law contained in the report of the spécial mas- 
ter hâd beèn sustainéd by the circuit court, and the report practically 
set àside. The circuit court had refused to treat the findings as pre- 
sumptivèly correct, so as to impose upon the excepting parties the 
burdeù' of showing error in them. This was the first question consid- 
eréd : on appeal. It is fully discussed, and the conclusion reached that 
thê circuit court did not give to the findings of the master the weight 
to which they were entitled; that they should hâve been treated as 
so far correct and binding as to not be disturbed unless clearly in 
conflict with the weight of the évidence upon which they were made. 
Of course, it must always be in the sound discrétion of the trial court 
to détermine when the findings are clearly in conflict with the weight 
bf évidence upon which they were màde. In this case the trial court 
had determined that the findings of the spécial master are not only 
not clearly in conflict with the weight of the évidence upon which they 
were madé; but are amply : supported by the weight of the évidence, in 
which view bf the case we concur. 

Counsfel for thé appellant, in their printed brief, make, and insist 
on, as their sixth contention, that as the testimony shows Groome 
received for the two receivér's notes of $5,000 each from the appellee, 
the Katiotal Bank of Chestèr Valley, bnly $7,200 in money, the ap- 
pellee in ho' event would be entitled to recover from the fund more 
than this amôunt actually paid by it to Groome. The testimony does 
show that the appellee paid to Groome in cash $ 3,700 for one of the 
certîflcatés, and gave him crédit on his over^drawn bank account foi* 
$1,500, the dertificate, with accrued interest, amounting at the time to 
$5,200; and that for the other certificate the appellee paid $3,500 in 
cash, and credited the still overdrawn bank accotant of Groome with 
the balance, $1,500. This contention was also insisted on in the oral 
argument of counsel, but it is not alluded to in the exceptions to the 
master's report. There is nothing to indicate that the point was made 
before the master or before the circuit court in its considération of 
the exceptions to the master's report. It is not meritioned in the as- 
signments of error, and therefore the suggestion cornes to us in a 
manner which does not warrant us in entertaining it or allowing it, 
however soiind it may be and prévalent it might hâve been if it had 
been duly madé. 

After a careful examination of the case, We flnd no error for which 
the judgment should be feversed, and it is therefore affirmed. 
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MITCHELL v. DOUGHERTY. 
(Circuit Court, B. D. Pennsylvania. December 27, 1897.) 

1- Arbitration — Agreement to Sdbmit. 

Parties may bind theniselves to submit to the judgment of an arbitrator 
as respects ail questions arising out of their contractual obligations; and, 
if they do so, they may not afterwards avoid his jurisdiction by reason of 
an alleged mistake in judgment on his part. 

2. Samk— What Incujded.' 

Under an agreement in a building contract that the décision of the archi- 
tects and engineers shall be final in ail disputes "relative to or touching" 
the contract, an alleged wrongful dismissal of one of the parties froiu em- 
ployment under the contract must be submitted to them for final décision. 

Sur rule for judgment for défendant notwithstanding verdict 

This suit was broùght by the 'plâintiff to recovër from the défendant the value 
of certain work done by him in part performance of a contract entered into 
between the plâintiff and défendant for the roofing and tiling of a certain building, 
and also to recover the prolits that the plâintiff claimed he would hâve made had 
the work been completed by him. The allégation of the plâintiff was that he 
was hindered and prevented from completing the contract in its entirety by 
the défendant, and was thereby autborized in abandoning the work undertaken 
by him. The défendant had préviously entered into an agreement with Arch- 
bishop P. J. Ryan for the érection of the building, upon which the plâintiff sub- 
sequently covenanted to do the work of roofing and tiling. This contract between 
the défendant and Ryan, together with the spécifications annexed thereto, were 
récitée! in the contract between the plâintiff and the défendant as being made 
part thereof. The spécifications referred to provided that the tile which should 
be used upon the building should be what is known as "Ludowici" tile. 

The évidence which was produced on the part of the plâintiff tended to show 
that after he had commenced the work undertaken by this contract, and while 
actually prosecuting the same, he was ordered by the défendant to stop the work, 
as the défendant contemplated using "Céladon" tile, instead of "Ludowici" tile. 
In conséquence of this order, the plâintiff stopped his work, and at the request 
of the défendant, furnished him with an estimate of the cost of completing the 
work with the "Céladon" tile, which estimate was somewhat larger than the 
cost of completing the contract In accordance with the original provisions. The 
plâintiff was then instructed to make this change, with the assurance that the 
architects would consider the question of compensation thereafter, although the 
contract between the plâintiff and the défendant provided that no increased price 
could be obtained in conséquence of any change in the spécifications unless such 
price was agreed upon in advance, in writing. After repeatedly notifying the 
défendant of his désire to prosecute the work undertaken by him, the défendant 
not only neglected to permit him so to do, but actually employed other parties 
to complète the work. 

The défense relied upon was, substantially, that the plaintiff's work was im- 
perfect in many respects and had been condemned as such by the architects who 
ordered so much of it as had been completed to be removed, in conséquence of 
which the change in the tiling was suggested. The défendant further contended 
that the plâintiff neglected to correct the imperf ect work, or to proceed with his 
undertaking in other respects. 

The other facts necessary to an understanding of the case are set forth in the 
opinion. 

Richard C. Dale, for plâintiff. 

J. W. Logue and Pierce Archer, for défendant. 

BUTLER, District Judge (after stating the facts as above). On 
the trial the following point was presented by the défendant, and re- 
served: 
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"That the plalntiff Is bound by the provisions of the contract entered Into be- 
tween Dougherty and the owner, waiving suits at law, In référence to any dis- 
pute arising out of the contract, and ne is only entitled to recover upon an 
award made by the architects. There being no évidence that such an award 
has been made, or no référence by plalntiff to architects, the verdict must be 
for the défendant." 

A verdict having been rendered for the plalntiff the point must now 
be disposed of. 

It is well settled that in contràcts such as the one involved, parties 
may bind themselves to submit to the judgment of an arbitrator as 
respects ail questions arising out of their contractual relations. In 
the contract between Dougherty and Archbishop Ryan it is provided 
that: 

"It is mutually agreed and distlnctly understood that the décision of the engineera 
and architects shall be final and conclusive In any dispute wttich may arise be- 
tween the parties to this agreement relative to or touching the same, and each 
and every of said parties do hereby waive any rlght of action, suit or suits, or 
other remedy in law or otherwise by virtue of said covenants so that the dé- 
cision of said engineers and architects shall in the nature of an award be final 
and conclusive upon the rights and claims of the said parties;" 

— And the contract in suit is expressly made subject to this provision. 
The only question therefore is whether the dispute involved in this 
suit is covered by the provision. The plaintiff contends that it is 
not, as the parties could not hâve contemplated it; that it arises 
out of the defendant's dismissal of the plaintiff from the work with- 
out cause, while the disputes contemplated were such only as inight 
arise respecting the work and the manner of performing it; and 
furtherniore as the dismissal which gave rise to the dispute occurred 
in conséquence of the arbitrators' mistake, and they are therefore sub- 
ject to bias against the plaintiff, it could not hâve been contemplated 
that such a dispute should be submitted to their détermination. 
There is mu ch force in this contention; and if it had not been passed 
upon by the courts I should deem it worthy of serious considération. 
A careful examination of Navigation Co. v. Fenlon, 4 Watts & S. 205, 
Fox v. Hempfield, 14 Leg. Int. 148, Connor v. Simpson, 104 Pa. St. 
440, Howard v. Railroad Co., 69 Pa. St. 489, and Reynolds v. Caldwell, 
51 Pa. St 298, will show that substantially the same contention was 
made in thèse cases and overruled. ; The plaintiff in several of them 
was wrongfully dismissed from the work, in plain violation of the 
contract, and yet the dispute which thus arose was held to be one 
for the arbitrator, under a submission similar to that hère involved. 
In Navigation Co. v. Fenlon the terms do not expressly confine the 
disputes to be submitted to those which may arise out of the con- 
tract, but by plain implication they clearly do; and the submission 
is so construed in ail subséquent cases in which it is mentioned, ex- 
cept Lauman v. Young, 31 Pa. St. 306, where the court was seek- 
ing to distinguish the case bef ore it by so narrow a construction of 
the submission there involved, as to exclude the question from the 
arbitrator's jurisdiction. That case, in my judgment, is not in har- 
mony with Navigation Co. v. Fenlon nor with the subséquent cases, 
above cited. It was decided however upon the court's construction 
of the peculiar terms of the submission, which differ from those hère 
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involved. In Fox v. Hempfleld and the other later cases above 
cited, the submission was identical, substantially, with that before 
us. There can be no doubt that the arbitrator may so disqualify 
himself by acts subséquent to his sélection, as to relieve parties from 
the submission; and if the conduct of the architects which gave rise 
to the dispute involved in this suit, had been the resuit of malice or 
intentional wrong, instead of mistake, a différent case would be 
presented. Under such circumstances he might be pecuniarily re- 
sponsible to his employer for the damages, and in conséquence be 
disqùalified. It is not suggested that the engineers were guilty of 
such misconduct. Their refusai to détermine the cost of altérations 
în advance was doubtless the resuit, of their construction of the 
rights of the parties under the contract, and although wrong, (as 
pointed ojit in the court's charge to the jury) no more can be 
justly said than that their judgment was in fault; and as the plain- 
tif? bound himself to submit to such judgment he cannot appeal to 
this mistake to oust their jurisdiction. This is distinctly ruled in 
one or more of the cases above cited. 

The rule for judgment must therefore be made absolute and judg- 
ment be entered for the défendant accordingly. 

As the court of appeals may possibly reach a différent conclusion 
the rule for new trial should be disposed of. It is sufflcient to say 
that it cannot be sustained. The questions of fact were fairly sub- 
mitted to the jury. To disturb the verdict because the court may 
think it might justiflably hâve been rendered for f 800 or f 1,000 less 
would not be warranted. The testimony was conflicting and the jury 
was as capable of passing upon it as the court 



TJN1TED STATES v. FIRST NAT. BANK OF BELLAIRE. 
(Circuit Court, S. D. Ohio, E. D. March 7, 1898.) 

1. Motion for New Trial— Surprise. 

Where, three months after the entry of judgment, a motion Is made for 
a new trial on the ground of surprise at the testimony of a witness, and that 
the only person conversant with the facts sworn to by such witness was out 
of the state at the time of the trial, and an affidavit of such absent person 
ls presented contradicting the testimony of the witness, and it appears that 
some of the material statements in such affidavit are in contradiction to 
his déposition taken in another cause concerning the same transaction, the 
motion will be denied. 

2. Bill of Exceptions— Expiration ov Time. 

The time to obtain a bill of exceptions will not be extended after the ex- 
piration of the term succeeding the trial term. 

Harlan Cleveland, for plaintiff. 
Tallman H. Armstrong, for défendant. 

SAGE, District Judge. This case was tried at the June term, 
1896. The jury returned a verdict for the plaintiff. The plaintiff 
moved for a judgment non obstante veredicto, and for a new trial. 
At the same term the time for preparing a bill of exceptions was 
extended until and through the month of December, 1896. On the 
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.18th of Deçember of that year the; court ordered judgment for the 
plaintiff non obstante yeredicto, ;and on the 22d of Deçember judg- 
ment for the plaintiff wâs entered accordingly. On the llth of 
March, 1897, the défendant moved the court to set aside the judg- 
ment ^nd grant a ne w trial, on the ground of surprise; the de- 
fendant claiming to hâve been taken by surprise by the testimony 
of Albert W. Roome. Other grounds were newly-discovered évi- 
dence, tnat the judgment was not sustained by sufficient évidence, 
was contrary to law, error in the assessment of the amount of re- 
covery, and other reasons. Ail the reasons, excepting surprise and 
the allowance of interest from April 1, 1891, were fully discussed up- 
on the hearing of the motion for judgment, and will not now be re- 
considered. The interest was rightly allowed from the date of de- 
mand upon the défendant for payment. At the trial of the case 
there was no claim of surprise at the testimony of Roome, and no 
«ontinua.nce was asked. On the argument of the motion for judg- 
ment non obstante veredicto, défendant made no claim of sur- 
prise. That claim was not made until nearly three months after 
the judgment had beeu entered. In support of it the affidavit of 
the paying teller of the bank is filed, denying the testimony of 
JRoome, . which was that about the 23d or 24th of October, 1889, 
he showed to Randolph the forged draft, and notified him that the 
woman tp whom the draft was payable, and whose indorsement 
was forged, had died in 1883.; also, the affidavit of A. p. Tallman 
that at the time of the trial, and after Roome's testimony had been 
given, it was impossible to procure Randolph's évidence, as ne was 
then living in the state of Illinois. But it appears from the évi- 
dence of Roome that, when he went to the bank for the express 
purpose of notifying the bank of the f orgery, Caroline Hinkey, who 
had the draft cashed, and was presumably guilty of forgery of the 
indorsement, had been taken to West Virginia in order to évade the 
authorities.; It appears from the transcript of the évidence in the 
case of U. S. v. American Exch. Nat. Bank, 70 Fed. 232, to re- 
cover the amount of this draft, that the déposition of H. E. Ran- 
dolph, taken Àpril 4, 1892,, was read in évidence. In that déposi- 
tion he testified that the flrst he knew of Caroline Hinkey's right 
to receive the money on the draft being questioned "was the time 
that Capt. Little took her over into West Virginia in order to 
•évade the authorities. This was after she had drawn the balance 
on the certiflcate of deposit; it was quite a little while afterwards." 
This testimony agrées exactly with Roome's as to the time; that 
is to say, that it was while Caroline Hinkey was in West Virginia 
to évade the authorities. He f urther testified that he could not 
remember definitely, with refereneeto the time of the payment of 
the money, when it was that he heard that Caroline Hinkey had 
committed forgery in indorsing the draft. He said that "it might 
hâve beeû three months, and it might hâve been but one mohth." 
The check was cashed August 2, 1889, and Roome gave the no- 
tice to the bank in the latter part of October, 1889. It further 
appears, from ; the record of eAidence' given in New York, that at 
that time the offlcers of the Bellaire Bank did not prétend that 
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they did not hâve notice of the fact that the ihdorsement of the 
draft was forged. Roome was a witness in that case, and testified 
at the trial as to the notice given to the Bellaire Bank, just as he 
did at the trial of this case. If a new trial were granted now, and 
Randolph were to swear according to the statements of his affi- 
davit, he would be cohtradicted by his own déposition, taken April 
4, 1892. There is, therefore, no sufficient ground for the motion to 
set aside the judgment, which is overruled. 

I am appealed to to make an order to enable the défendant to pro- 
cure a bill of exceptions that will be recognized as valid by the 
court of appeals, and that, if necessary, I make an entry nunc 
pro tune. There is nothing in this case which would authorize 
the court to make an entry nunc pro tune, and I am unable to see 
that there is any other entry that can be made that will enable 
the défendant to take a bill of exceptions. The time for taking such 
a bill expired, by limitation of the express order made, on the last 
day of December, 1896. The order might then hâve been made extend- 
ing the time through and until the end of that term, but I know 
of no practice allowing a bill of exceptions after the expiration of 
the term succeeding the trial term. I hâve, on one or two occa- 
sions, where there was spécial reason therefor, on the application 
of counsel, set aside the judgment, — not, however, in cases where 
there has been trial by a jury, — and re-entered it early in the fol- 
lowing term, so as to enlarge the time for taking an appeal. But 
the time for taking a writ of error in this case has long since ex- 
pired, and I know of no means whereby the défendant can now 
obtain a valid bill of exceptions. 



CHICAGO TITLE & TRUST CO. et al. v. STATE BANK OF AMBIA. 

(Circuit Court of Appeals, Seventh Circuit. May 17, 1898.) 

No. 475. 

Statb Bank— Impairmbnt of Capital— Indiana Bank Act. 

Under section 13, of the Indiana bank act, as amended March 9, 1895, pro- 
viding that, when the capital of a state bank becomes impaired, the auditor 
of state shall levy an assessment upon the shareholders to make good the 
deficiency, and, if any shareholder fails to pay such assessment,. shall cause 
his stock to be sold to the highest bidder, the proceeds of such sales do not 
belong to the bank, but must be paid to the shareholder, less expenses of sale. 

In Error to the Circuit Court of the United States for the District of 
Indiana. 

Plaintiffs in error alleged in their pétition that the défendant in error was 
a bank of discount and deposit organized under the law of Indiana with a 
capital stock of $25,000, divided into 250 shares; that plaintiffs in error owned 
100 of thèse shares, for which $100 per share had been paid by one HcConnell; 
that they had owned thèse shares since the 2d day of January, 1896; that 
on August 1, 1896, the state auditor directed an assessment of 60 per cent. 
to make good an impairment of the capital stock of said bank; that on August 
1, 1896, the directors of said bank gave to plaintiffs in error notice of said 
assessment, amounting to the sum of $6,000 on their stock; that they failed 
to pay said assessment; that on the lOth of November, 1896, the auditor valued 
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the sald shares at $40 per share, and dlrected that the same be sold at public 
auctlon after three weeks' notice; that afterwards said bank gave notice that 
upon Saturday, the 2d of January, 1897, at 12 o'clock noon, at the front door 
of its banking house at Ambia, Ind., said.: shares would be sold, etc.; that 
said shares were sold pursuant to said notice for the sum of $40 per share, 
aggregating $4,000 in cash, which money was received by the cashier of said 
bank; that immediately thereafter plaintiffs in error tendered the said cashier 
the 100 shares of capital stock so sold and demandëd the $4,000, less the ex- 
penses of said sale, but that said cashier and défendant in error refused to pay 
the same, or any part thereof. , Défendant in error demurred to the pétition 
outlined above, and intended to make a case within the statute quoted below 
in the opinion. The demurrer was sustaihed, and judgment rendered upon the 
same and for costs against thèse plaintiffs in error, who now bring the record 
to this court. 

Samuel O. Pickens, for plaintiffs in error. 
Daniel Fraser, for défendant iij error. 

Before WOODS and SHOWALTER, Circuit Judges, and BUNN, 
District Judge. 

SHOWALTER, Circuit Judge, after making the foregoing state- 
ment, delivered the opinion of the court. 

We are not referred to any by-law of the défendant in error or to 
any statute of Indiana -which obligates the stockholders of corpora- 
tions such as this défendant in error to make good any mère impair- 
ment of capital other than the following provisions, being part of 
what is now section 13, as substituted by amendment March 9, 1895, 
for the original section 13 of the act of Pebruary 7, 1873, of the Revised 
Statutes of Indiana, entitled "An act to authorize and regulate the in- 
corporation of banks of discount and deposit in the state of Indiana": 

"Whenever the auditor of state shall hâve reason to believe that the capital 
stock of any of said associations is reduced by impairment or otherwise, below 
the amount required by law or by its articles of association and certificate 
of increase or decrease of capital, as the case may be, the auditor shall require 
the deficiency to be made good and the board of directors shall immediately 
give notice of such réquisition to eaeh stoçkholder and of the amount of assess- 
ment which he must pay, by notice made to such stoçkholder at his place of 
business or served personally upon him. .' If any stoçkholder shall refuse or 
fail to pay the assessment specified in the notice within sixty (60) days from 
the date thereof, said directors shall hâve the right to sell said stock, or any 
part thereof, to the highest bidder at public or private auction, and with or 
without notice as the auditor may direct the sale to be made, but such stock 
shall not be sold for a less sum than valuation put thereon by the auditor 
and certifled by him to the board of directors, and the auditor may revalue such 
stock, and new offers for sale may be made at any time, and from the proceeds 
of sale shall flrst be deducted the costs thereof. 

"If any association shall neglect for sixty (60) days after the auditor shall 
hâve required such deficiency to be made good to comply with such request, 
the auditor shall report the fact to the attorney-general, who shall at once 
institute such légal proceedings as shall be proper to wind up the defaulting 
association according to law, and in [any ?] violation of law, or default named 
in this act shall be sufficient cause for the appointaient of a receiver for any 
such association." 

The directors are empowered to sell, provided the purchaser will 
pay as much as the ralue certifled by the auditor; but it is nowhere 
stated in this statute that the priée received by the directors shall 
go to and become the property of the bank. Presumably, the priée, 
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less the expenses of the sale, would belong to the owner of the stock 
sold. In such case the bank would lose nothing. Tlie purpose of 
the statute is apparently to enable the bank to get rid of unwilling 
stockholders, and go On with its business. The extra obligation of 
shareholders for debts and Habilites of the corporation in default 
of assets is fully provided for in other portions of the statute. No 
obligation of that sort is involved hère. The statute does not in 
terms or by necessary implication create an obligation on stock- 
holders to pay more than the full par value of the shares merely to 
replenish or replace capital lost in the business of the corporation. 
Counsel do not question the validity of the amendment as concerns 
the sale of shares in the manner provided in case the holder does 
not choose to pay the assessment made by the auditor. Apparently 
the bank may be wound up if stockholders, or persons willing to be- 
come stockholders, by purchase in the manner directed, do not re- 
plenish the capital as demanded by the auditor. But, whatever may 
be the précise meaning and policy of this statute, we do not flnd in 
it satisfactory ground for the ruling that thèse plaintiffs in error, 
owning the 100 full-paid shares, must forfeit $4,000, — that being the 
entire value of the shares sold pursuant to the direction of the auditor, 
— because they did not elect to pay $6,000 additional in order to re- 
plenish the capital, and enable the business to continue. The statute 
does not say that the $4,000 — the price received for thèse shares — 
should be forfeited by the owners; it does not say that the bank 
should become owner either of the shares or the money received as 
the price of the same. The directors had, according to the statute, 
the power to sell for the price fixed by the auditor, but not the right 
to withhold that price, less the exnenses of the sale, from the owner of 
the shares. Whether or not, if such were the expressed meaning, the 
statute would be valid or constitutional, is a question which need not 
be discussed. The judgment is reversée!, and the cause remanded for 
further proceedings not inconsistent with this opinion. 



SOUTHERN EY. CO. v. SHAW. 

(Circuit Court of Appeals, Fifttt Circuit. April 19, 1898.) 

No. 625. 

1. Trial— Argument of Counsel— Irrelevant Testimont. 

The court may properly direct counsel to desist from discussing to the jury 
immaterial évidence that has been ruled out. 

& Same— Reqtjest to Charge— Unfair Statement of Evidence. 

Itequests to charge, which do not fairly state the testimony, and which 
sum up the évidence for the défendant without stating with anything like 
judicial fairness what it tends to prove, are properly denied. 

8. Négligence— Stealing Ride— Ddty of Railroad Company. 

After the présence of a person stealing a ride on a train is discovered, the 
railroad company owes him the duty which humanity imposes, and his ef- 
forts to cling to the train to prevent falling under the wheels cannot be con- 
sidered as a résistance to those attempting to remove him while the train is 
in motion. 
86 F.— 65 
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Where a person stealihg a ride on a train continues to get on after being 
put off, it does not entitle the railroad company to use increased force, 
especially where the trépasser is a child 10 years old. ;,',.'.. 
5. Samb— Obal Requbsib, IVIadb Durins AsaunEKT to> Jury. ! 

..' The Court is nôt boùnd to notice oral recjuests to charge, made by coùnsel 
during bJs argument to the Jury. r ' 

In Error to the Circuit Court of the tlnited States for the Southern 
District of Georgia. 

Walter B. Hill and N. E. Harris, for plaintiff in error. 
R. C. Jordan, for défendant in error. 

BeforePÂEDEE and McCORMICK, Circuit Judges, and SWAYNE, 
District Judge. 

McCORMICK, Circuit Judge. Dennis Shaw, by his next friend, 
Mary Doyle, the défendant in error, brought his action against the 
Southern Railway Company, the plaintiff in error, to recover damages 
for personal injuries inflicted on him by a moving train of railroad 
cars which was being operatéd by the plaintiff in error, stating his 
case, so far as we deem it necessary to quote from his pétition, thus: 

"That on or about the 20th day of AUgust, 1895, your petitioner, who was a 
minor of only ten years of âge, and whose mother and father were both dead, 
lived with a colored man in the city of Maçon, who continually beat, abused, 
and so cruelly treated your petitioner that he could no longer liye with him. 
That on or about said 2Ûth day ôf August, 1895, your petitioner left the city of 
Maçon, and wàlked as far as the flrst station on defendaht'â road south of 
FloTilla, Georgla. That while your petitioner was at said station, on said 
20th day jpf August, 1895* pne of the passenger trains of the défendant, which 
was.going, north, stopped at said station, and your petitioner, desiring to get to 
Atlanta, Georgia, being tired and footsore, and having no money with which 
to pay bis fàrei got under one of the cars of said train, holding on by means of 
the beams, fastenings, and iron rods under said car. That yoiir petitioner rode 
in this position until the train reached Jackson, Georgia, at which station dé- 
fendants train again stopped; That, just as the said train was leavlng Jack- 
son, and after it had begun to move with considérable speed, the flagman on 
said train, which said flagman was a servant and employé of the défendant, 
discovered your petitioner riding under gaid car; and, instead of stopping the 
train, and removing or having your petitioner removed, as he had a right to do, 
and as it was his duty to hâve done, he, the said flagman, recklessly, wantonly, 
willfully, and malieiously caught and grabbed your petitioner by the leg, and 
jerked, pulled, and kicked him loose from under said car," • 

The plaintiff in error (the défendant below), besides the gênerai dé- 
niais, not necessary to be quoted, answered : 

"That on the 20th day of August, 1895, a number of negro tramps were at- 
tempting to steàl a ride upon its north-boUnd. passenger train, known as train 
'No. 7,' going from Maçon to Atlanta, That it was discovered, just as said 
train moved offl from Jackson, in said county of Butts, that thèse tramps or 
trespassers were riding Upon the trucks of one of the coaches of said train. 
Thereupon the train was stopped, and the train hands orderëd said trespassers 
to get off the trucks, which they then and there did, the train having corne 
to a full stop when they were ordered ofli and when they got off. Thereupon 
the train again moved off, and, after proceeding only a short distance, it was 
again discovered by the train hands that ail or some of thèse trespassers had 
again gotten upon the trucks of said car. That thereupon the train was again 
stopped, and tÊe said train hands ordered the said trespassers to get off of said 
trufiks, which they then and there did while the train was standing still, and 
then the defendant's train proceeded on its route to Atlanta. * * * Défend- 
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ant does not know the âge of the plaintiff, but dénies that his father was dead, 
and also dénies that the plaintiff was beaten, abused, and cruelly treated by the 
colored man with whom he lived in the city of Maçon. On the contrary, the 
défendant is informed that the plaintiff lived in Maçon with his father; that 
his father treated him kindly; and that the plaintiff, without cause, or the 
knowledge of his father, ran away f rom home." 

The judge, in the opening of his gênerai charge to the jury, used this 
language: 

"The action is brought by the plaintiff to recover damages for the mutilation 
of his person,— the loss of one arm and a portion of the hand of the other arm. 
It is not disputed that the plaintiff was in.iured. The extent of his injuries 
is not eontroverted; nor is it disputed that the injuries were sustained because 
one of the cars of a passenger train of the défendant company ran over and 
crushed the arm bf the plaintiff and a portion of his hand. The plaintiff's case 
dépends upon the question whethér or not he has satisfactorily maintained by 
prcof his contention that he was unlawfully, recklessly, and negligently ejected 
from the cars of the défendant company." 

On this vital issue, thus clearly stated to the jury, there was much 
testimony offered which tended to support the plaintiff's case, and 
much other testimony in conflict therewith. The case came on for 
trial on the 30th of April, 1S97, and remained on trial continuously 
(excludiftg Sunday) until the 4th of May. Before the court began the 
charge to the jury, the defendant's counsel submitted the following. 
"Requests to Charge by Défendant. 
"Dennis Shaw, by Next Friend, vs. Southern Kailway Company. 

"Defendant's counsel respectfully ask the eourt to give in charge to the jury 
the following requests (the same being made as separate requests): 

"(1) In this case the plaintiff, by his own admission, was a trespasser upon 
the defendant's train. In such case there is no presumption against the de- 
fendant company, even though the défendant was injured by the running of the 
cars of the railroad. The burden of proof is on the plaintiff to show that, if a 
trespasser, he was Injured by the défendant or its agents in such manner as 
to entitle him to recover under the rules of law as glven you by the court. The 
plaintiff inust show by the prépondérance of the évidence that he was Injured 
in the manner alleged in his amended déclaration. 

"(2) 'Where no duty of diligence appears relatively to the person injured, there 
can be no presumption of its bréach, notwithstanding the broad language of 
section 3033 of the Code. That section imposes the iJurden of proving the ob- 
servance of such diligence as was due; not the burden of proving that none 
was due. For a railroad to be exempt from liability for a personal injury done 
by the running of its locomotives or cars, It is only necessary for it and its 
agents to exercise ail ordinary care and diligence (if any) due from it and its 
agents relatively to the person Injured.' Holland v. Sparks, 92 Ga. 753, head- 
note 1, 18 S. E. 990. See, also, Waterbury v. Railroad Co., 17 Fed. 682, note, 
art. 1, § 5. 

"(3) For the purpose of expelling a trespasser from a train, the employés of a 
railroad company may lawfully use whatever amount of force is reasonable, 
proper, and necessary. 

"(4) In this case the plaintiff states that he was stealing a ride from Flovilla 
to Jackson; that, after the train left Jackson, it slowed up, and that when it 
slowed up he could hâve gotten off with safety; that he did not then get off; 
that afterwards the flagman of the train attempted to pull him off; that he re- 
sisted this effort forcibly. TJpon this state of facts, appearing from the plain- 
tiff's admissions, the court charges you that, if you believe the plaintiff's state- 
ment to be true, then the defendant's agents had the right to use some force 
in rerhoving bîm from the train, and such as was necessary for the purpose. 

"(5) The railroad company in this case was not under any duty to the plain- 
tiff as a trespasser. The only limitation upon Its right to remove a trespasser 
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from the train Is that the force usefl In such removal shall not be unnecessary 
or canton or malicious, or exercised for the purpose of injuring the plaintiff. 

"(6) If, in this case, the jury believes the plaintiff's statement to be true, 
and that he was upon the train after it had 'slowed up' for the purpose of 
getting him off; that he rernained on the train in spite of his knowledge of 
this purpose; that the train afterwards stopped,— the plaintiff stating that 
he could hâve gotten off, when it stopped, with safety, and that after the 
train began to move it moved forwàrd at the rate of only three or four miles 
an hour; that this rate of motion was about half as fast as a man ordinarily 
walks, and that while the train was moving thus slowly the flagman at- 
tempted {o pull the plaintiff off,— the plaintiff resisting; and that the flagman 
believed, and had reasonable cause to believe, that at this rate of speed 
the plaintiff could be removed from the train without injury; and that 
the flagman for the sole purpose of removing the plaintiff, and not for the 
purpose of injuring him, removed the plaintiff, and that the falling of the 
plaintiff under the wheels was unavoidable and unintended accident,— then, 
in this case, the défendant will not be liable. 

"(6) If the Jury believe from the évidence that the plaintiff gpt off the train 
at Jackson, and that as the train moved off he got on again; that the train 
came to a stop, and that the plaintiff, with other trespassers, was then warned 
off; that when the train moved off from this stop the plaintiff again got upon 
lt, and that there was a second stop of the train for the purpose of removing 
trespassers, and that at this second stop the plaintiff and other trespassers 
were again warned off, and that when the train moved off the plaintiff 
again got upon the train,— the court charges you that this continuing tres- 
passing on the part of the plaintiff puts him in the attitude towards the de- 
fendant company of a persistent and obstinate trespasser, and that the degree 
of force which the defendant's agents were entitled to use in removing him 
from the train would increase along with each additional degree of persist- 
ency and obstinacy exhibited by the plaintiff, and the défendant would 
not be liable for the exercise of force in removing him from the train 
unless the force so exercised was out of proportion to the persistency and ob- 
stinacy of the plaintiffl's efforts to continue upon the train, and unless the 
removal was accomplished with unnecessary, malicious, or wanton violence. 

"(7) In this case the defendant's défense is a total déniai of the plaintiff's 
allégation as to the manner in which he was injured; and if the jury believe 
from the évidence which has been adduced by the défendant that the 
plaintiff's allégations hâve been disproved, then the plaintiff cannot recover, 
and it is not incumbent upon the railroad company to account for the manner 
in which the plaintiff has been injured. 

"(8) In considering the truth of the plaintiff's allégations, you will consider 
their reasonableness. And if you believe from the évidence that the plain- 
tiff, if riding upon the truss rods, was at a point near the outside edge of the 
baggage car, and that, if he was pulled down from , this position, he wpuld 
not hâve fallen upon the rail, but would hâve fallen outside the rail; or if 
jou find from the évidence that he was secreted under the trucks, and in 
the middle of the car, and if the plaintiff states that he was pulled and klcked 
from about the middle of the car; and if you believe from the évidence 
that on account of the height of the car above the ground, and on account 
of the distance from the middle of the car to the position a man would occu- 
py on the outside of the same, it was physically impossible for the plaintiff 
to be kicked from the car in that position,— then ail thèse matters are proper 
for your considération in determining the truth of the plaintiff's statement. 

"Î9) In this case the défendant has adduced évidence tending to show 
that after leaving Jackson the plaintiff's train made a f uli stop, and that 
the trespassers on the train, Including the plaintiff, were then warned on! 
and got off the train; that, after the train moved on, they got back upon 
the train; that the train stopped a second time; that again the trespassers, 
including the plaintiff, were warned off and removed; that both of thèse 
stops were for thé sole purpose of ; removing those trespassers from the 
train; that no one of the train employés at any time tpuched or got his 
hand upon the person of the plaintiff; that both of thèse stops of the train 
were south of the point where, upon the next morning, a quantity of blood 
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was found upon the track, and one of the plaintiff's Angers was picked up; 
that this point where the blood and the finger were found was at a point 
■where the train was moving forward after its second stop, and two hundred 
and forty yards distant from the north end of the dépôt; that none of the 
train hands heard the cries of pain which the plaintif! déclares he made 
at the time he was injured. Now, if the évidence, which has been submitted 
by the défendant satisfies you of the gênerai truth of the theory above 
outlined, then your verdict will be for the défendant." 

On this paper the trial judge made the following note: "In so far 
as thèse requests are pertinent and permissible, the court prefers to 
give them in his own language." The judge, on his own motion, gave 
an extended and comprehensive charge to the jury, embracing such in- 
structions as he considered pertinent to ail the features of the case 
presented by the pleadings and the proof. There was a verdict and 
judgment in favor of the plaintiff for the sum of f 1,750, from which 
the défendant has sued out and prosecutes this writ of error. 

The assignment of errors suggests: (1) That the court erred in rul- 
ing that the testimony of a certain witness (Hartswell), set out in the 
bill of exceptions, had anything to do with the case, and in directing 
the defendant's counsel to desist from their discussion of the same. 
The bill of exceptions referred to shows the testimony of that witness 
in full, and shows that at the close of his examination on the stand 
the court announced: "I fail to discover any materiality in any of 
this testimony. It is perhaps interesting as illustrative of a certain 
phase of life and existence, but it has no material relation to this case. 
The boy dénies that the witness is his father. In law he is not his 
father, although perhaps the author of his existence." We hâve read 
the testimony of the witness referred to with care, and, like the trial 
judge, we cannot discover in it anything that is material to any of the 
issues in the case. The jury must hâve understood the court to hâve 
ruled it out. Counsel should hâve so understood it. And when, 
disregarding the clear announcement of the court, counsel was pro- 
ceeding to discuss this testimony to the jury, the court properly for- 
bade it. 

The errors numbered 2 to 8, inclusive, suggest that the court erred 
in refusing requests to charge numbered 4 to 9, inclusive, as given 
above. We hère quote with approval the language of a distinguished 
judge, who, on a like occasion, attached this note to a similar request 
for charges: 

"The court declined to give the requests to charge the jury, as indicated 
above, for the reason that, in so far as they were deemed proper, they were 
thought to be covered by the instructions given, and also because it is regarded 
as a pernicious practice to couch voluminous instructions to the jury in the 
précise language desired by counsel, when the court, in the performance of its 
duty, thinks it more conducive to a fair trial to use language not colored by 
the zealous anxiety of the advocate, even though the language of the presiding 
judge may not be altogether so felicitous as that suggested by counsel. This 
is especiaÉy true when the requests for instructions are so extensive as practi- 
cally to appropriate ail the functions of the court with relation to Instructions 
to the jury." 

We hâve observed that in suits by persons claiming damages from 
railroad companies for personal injuries inflicted by the opération 
of their trains, an elaborate thesis on the subject of the carrier'» 
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liability, compiled by tn'é defendant's counsel from language found 
in the reported opinions of courts of last resort, or in the headnotes 
to such opinions, and applied argumentatively to the counsel's view 
of the proof in the particùlar case on trial, so as to embrace and 
exhaùsit every featlire of it, is almost invariably presented to the 
court before the judge deliveçs his own charge to the jury. We 
think it is safe to say that the United States judges, who are ap- 
pointed for good behavior, are somewhat conversant with the re- 
ported opinions of courts of last resort on questions so constantly 
before the courts as the questions involved in this case. The object 
in presenting such requests to charge appears to be to furnish a 
basis for assignments of error. It is not rational to suppose that 
learned counsel, practicing before a court presided over by a judge 
whose tenure is permanent, and with whose modes of thought and 
inethod of action they are or may become so well acquainted, rea- 
sonably ëxpect such a judge to give exactly in the language they 
use thé particùlar and numerous instructions they request. Con- 
sidered, therefore, as a basis for an assignaient of error, it is ap- 
propriate to suggest to such counsel that the object of an assign- 
aient of error is to reach the minds of the judges of the court of er- 
rors; and for this purpose the office of a requested charge is to 
make spécifie the counsel's exceptions to an erroneous charge given 
by the court, or an omission to charge on a point or matter calling 
for instructions. 

We hâve observed, and hâve more than once rêmarked, on an- 
other gênerai tendency in the practice of counsel representing rail- 
road corporations (and not ahvays restricted to them), inducing 
them to bring to this court, on one ground or another, ail of the 
évidence offered on the trial in the circuit court. In the bill of ex- 
ceptions in this case we find this language: 

"Evidence was adduced in behalf of the plaintiff and défendant, which is 
hereto attached as 'Exhibit A,' and made a part of this bill of exceptions, and 
identlfied by the signature of said judge; said évidence being material to the 
understanding of the cause, and being ail of the évidence that was adduced 
by either party in said cause, the whole of the same being material to an un- 
derstanding of the exceptions made and errors assigned." 

Wâiving the compliment to the judicial vision of the circuit court 
of appeals, we suggest that it is not conducive to our understand- 
ing of the exceptions made and the errors assigned to send up to 
us 76 printed pages of questions and answers, showing the direct, 
cross, and redirect examination of various witnesses on the stand, 
the tendency of which testimony to support the contradictory con- 
tentions of the parties could easily hâve been clearly stated on a 
single page. 

The fourth request should not hâve been given, because it did 
not fairly state the plaintiff's testimony. His testimony does not 
show that he forcibly resisted the effort to remove him from the 
train. It does show that, while the train was still moving at 
the rate of three or four miles an hour, the flagman seized him by 
his feet, and he held onto the rod with his left hand, to keep from 
falling so that the wheel would run over his arm. The fifth re- 
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quest was properly refused, because it is not sound as matter of iaw. 
Though the piaintiff was a trespasser, after bis présence was discov- 
ered the corporation did owe him tbe duty which humanity impqsed. 
The flrst request numbered 6 was properly refused, because it un- 
Jertakes to give the plaintiff's statement, — referring, doubtless, to his 
statement as a witness on the stand, — and is subject in a higher 
degree tp the criticism which we hâve made on request No. 4. The 
next request, also numbered 6, was properly refused, *>ecause the 
hypothesis which it submits to the jury flnds no reasonable support 
from the testimony taken as a whole, and, further, because, in view 
of the fact that the train was moving at the time, the instruction 
is not sound, even if the hypothesis it submits was supported by 
the prépondérance of the proof. And especially is this true when 
we consider the tender years of the trespasser. The seventh re- 
quest should hâve been refused, because 12 men compétent to sit on 
a jury do not require to be instructed that, if the plaintiff's alléga- 
tions hâve been disproved, he cannot recover. And the concluding 
line of this request is a non sequitur. 

Requests Nos. 8 and 9 should hâve been refused, because they 
undertake to sum up the évidence in behalf of the défendant, as 
drawn from the testimony offered by the défendant, and from the 
pleadings and the testimony of the piaintiff , and they do not state with 
anything like judicial fairness and fullness what the évidence tends 
to prove, but in a confused way seek to emphasize unduly certain 
detached éléments in the case, consisting partly of direct testimony, 
but largely of conclusions of fact expressed by the différent wit- 
nesses, and conclusions of fact and of law deduced by the counsel 
from the direct testimony and the conclusions of the witnesses. 
We conelude that there was no error in refusitig thèse requests as 
tendered to the court before it, on its own motion, had charged the 
jury. The ninth error assigned is that the court failed to charge 
the jury with référence to the effect of the impeachment of the piain- 
tiff by the proof of his previous contradictory statements. There 
was no request in writing tendering to the court a proper instruction 
on this subject, even if the case called for an instruction on the 
subject, which is by no means apparent to us. The record shows 
that in tbe midst of his oral argument to the jury, while discussing 
what the counsel claimed to be discrepancies between statements 
made by the piaintiff on the stand and statements he had made to 
others, counsel turned to the court, and orally requested the court 
to submit to the jury a proper instruction bearing upon that phase 
of the proof. It was not error in the court to omit to comply with 
this request thus made. The tenth, eleventh, twelfth, and thir- 
teenth errors assigned suggest that the court erred in giving certain 
portions of his gênerai charge. We do not discuss them in détail, 
We bave examined them in détail, and read them carefully in con- 
nection with ail of the other portions of the charge, and, thus read. 
we do not flnd in them any error for which the case should be re- 
versed. It follows that the judgment of the circuit court should be, 
and it is, afflrmed. 



872 86 FEDERAL REPORTER. 

WILLIS v. BOARD OF COM'RS OF WYANDOTTE COUNTY, KAN. 
(Circuit Court of Appeals, Elghth Circuit. April 18, 1898.) 

No. 892. 

1. Fédérai, Courts— Foixowing State Décisions. 

In cases depending upon the constitution or statutes of a state, the fédéral 
courts will adopt the construction of the constitution or statutes given by 
the highest courts of the state, but are not required to follow the décisions of 
the state courts where the question is one of gênerai law. 

2. County Agents under Void Statute— Validity of Contracts — Estoppel. 

Eoad commissions appointed under Sess. Laws Kan. 1887, c. 214, since 
declared unconstitutional, were "without authority; and road improvement 
certiflcates issued by them are not binding on the county, and it is not es- 
topped to deny their validity because of having received the beneflts of the 
labor and materials for which they were issued. 

8. Improvements Made under Void Statute— Spécial Taxes Therefor Col- 
lected —Estoppel. 

Where roads were improved under Laws Kan. 1887, c. 214, before it was 
declared unconstitutional, and the county has collected money from property 
owners in the vicinity of the improvements, to pay the improvement cer- 
tiflcates, it holds such money as agent or trustée of the certiflcate holders, 
and both it and the property owners are estopped to deny its liability therefor. 

4.Review on Error— Motions for New Trial. 

To grant or refuse a new trial rests in the sound discrétion of the fédéral 
courts, and their décisions thereon are not reviewable on error. 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

Winfield Freeman (Silas Porter, on reply brief), for plaintiff in error. 
George B. Watson (McGrew, Watson & Watson, on brief), for de- 
fendant in error. 

Before BEEWER, Circuit Justice, SANBORN, Circuit Judge, and 
RINER, District Judge. 

RtNER, District Judge. This was an action brought by George R. 
Willis, plaintiff in error, against the board of county commissioners of 
Wyandotte county, Kan., défendant in error, in the circuit court of the 
United States for the district of Kansas, to recover the sum of $45,- 
836.82, with interest thereon, alleged to be due upon a number of road 
improvement certiflcates and interest coupons attached thereto, which 
were signed and issued by certain persons acting as road commission- 
ers for Wyandotte county, pursuant to the provisions of an act of the 
législative assembly of the state of Kansas approved March 5, 1887, 
entitled "An act providing for the improvement of county roads" (Sess. 
Laws Kan. 1887, c. 214). 

The pétition, after properly alleging the diverse citizenship of the par- 
ties, and that the amount in controversy, exclusive of interest and costs, 
exceeded the sum of $2,000, contained 78 separate causes of action, 
each being based upon a différent road certiflcate, or upon interest 
coupons, attached to the certiflcates, representing the annual interest 
due thereon. Thèse différent causes of action were in substantially 
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the same f orm, varying only as to amount, name of the party to whom 
issued, and the date of maturity. In each cause of action it is al- 
leged that, pursuant to an act of the législature entitled "An act pro- 
viding for the improvement of county roads," approved March 5, 1887, 
the défendant, by its duly-authorized agents, executed and delivered, 
to a certain party therein named, its obligation in writing, whereby it 
promised to pay to the party named in the obligation, or bearer, the 
sum of money specifled therein, together with interest thereon, at the 
rate of 7 per cent, per annum, payable annually on présentation and 
surrender of the 'interest coupons attached, and that the party to 
whom the certificate was issued, before maturity and for value, sold 
and delivered the obligation to the plaintiff, who thereby became, and 
still is, the owner thereof; that no part of said obligation has been 
paid, and there is due the plaintiff on the same the sum named in that 
cause of action. 

July 17, 1894, pursuant to leave of court, the plaintiff amended his 
pétition as f ollows : 

"The plaintiff, for amendment to the pétition, on leave of the court, adds 
the following to be inserted in the said pétition at the end of the last cause of 
action, and before the prayer thereof. That ail of the said certificates and 
coupons are long since overdue and wholly unpaid; that the défendant county, 
although demanded, has refused to pay the same, or any part thereof, and 
claims and allèges that it was not authorized to issue tbem. The plaintiff says 
that the défendant ought to be precluded from so saying, for the reason that 
said certificates were, and each of them was, issued for and on account of work 
and labor performed and material furnished in grading and improving the sev- 
eral county roads in said Wyandotte county, Kansas, mentioned in each of the 
said certificates; that said work was fully performed and material furnished 
under the direct supervision of the authorized agents of said défendant, accord- 
ing to the plans and spécifications furnished and provided by the défendant 
therefor; when completed, was accepted by them; was a permanent and valu- 
able improvement to each of said roads, by reason of which said défendant has 
received and enjoys a great and lasting benefit, greatly in excess of the cost 
thereof; and the défendant has collected a large part of the cost thereof from 
the property owners adjacent thereto, and now has in its treasury money so 
collected." 

March 31, 1896, a demurrer to the amended pétition was sustained, 
and a judgment was entered in favor of the défendant; whereupon 
the plaintiff sued out this writ of error. Three errors are assigned: 
First, the court erred in sustaining the demurrer of the défendant to 
the plaintiff's amended pétition ; second, the court erred in entering a 
judgment in favor of the défendant, and against the plaintiff; third, 
the court erred in overruling the motion of plaintiff for a new trial. 

The flrst and second assignments of error présent the same ques- 
tion, and may be considered together. The law under which thèse 
certificates were issued (Sess. Laws 1887, c. 214) was declared to be 
unconstitutional by the suprême court of Kansas in the case of Com- 
missioners v. Abbott, 52 Kan. 148, 34 Pac. 416, and also in the case 
of Hovey v. Commissioners, 56 Kan. 577, 44 Pac. 17. 

It has been repeatedly decided that the fédéral courts, in cases de- 
pending upon the constitution or statutes of a state, will adopt the 
construction of the statutes or constitution given by the highest courts 
of the state when that construction can be ascertained. Polk's Lessee 
v. Wendel, 9 Cranch, 87; Nesmith v. Sheldon, 7 How. 812; Walker v. 
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Commissioners, 17 Wall. 648. In the case last cited the suprême court 
said: 

"In the construction of the.statutes of a state, • » * this court follows 
the adjudications of the highest court of the state. Its interprétation is ac- 
cepted as the true interprétation, whatever may be our opinion of its original 
soundness." 

And in Claiborne v. Brooks, 111 U. S. 410, 4 Sup. Ct 489, the court 
stated the rule as follows: 

"It is undoubtedly a question of local policy with each state what shall be 
the extent and character of the powers which its various political and municipal 
organizations shall possess, and the settlëd décisions of its highest courts on this 
subject will be regarded as authoritative by the courts of the United States; 
for it is a question that relates to the internai constitution of the body politic of 
the state." 

The exception is where the question is one of gênerai law. Thus, 
in Hough v. Railway Co., 100 U. S. 213, it was said: 

"Our attention has been called to two cases determined in the suprême court 
of Texas, and which, it is urged, sustain the principle announced in the court 
below. After a careful considération of those cases, we are of opinion that they 
do not necessarily conllict with the conclusions we hâve reached. Be this as 
it may, the question before us, in the absence of statutory régulations by the 
state in which the cause of action arose, dépend upon principles of gênerai 
law, and In their détermination we are not required to follow the décisions of 
the state courts." 

Again, in the case of Railroad Co. v. Baugh, 149 U. S. 368, 13 
Sup. Ct. 914, Mr. Justice Brewer, in delivering the opinion of the court, 
said: 

"The question as to what is a matter of local, and what of gênerai, law, and 
the extent to which in the latter this court should follow the décisions of the 
state courts, has been often presented. The unvarying rule is that, in matters 
of the latter class, this court, while leaning towards an agreement with the 
views of the, state courts, always exercises an independent judgment." 

Other cases, in which the suprême court of the United States has 
announced the rule substantially as in the two cases just referred to, 
might be cited; but it can Serve no useful purpose to review the 
learning upon this proposition, as the case hère is clearly a question 
of local law, and this court will follow the décision of the suprême 
court of the state of Kansas upon the question of the constitution- 
ality of this statute. That court having decided that the statute is 
unçonstitutional, its ruling will be adopted by this court in the dispo- 
sition of this case. ' 

The road certiflcates in suit were not issued or signed by the county 
commissioners, but by road commissioners appointed by the county 
commissioners under the provisions of section 6 bf the act of the 
législature above mentioned, which act constituted the only author- 
ity for the appointment of road commissioners. That act being 
void, because in conflict with the provisions of the constitution, 
there was no such office as road commissioner; and those who acted 
in that capàcity, and issued thèse certiflcates, could in no way bind 
the county by their acts. They were entirely without authority to 
contract or to act for the county. Thèse road commissioners being 
wholly without authority of law to act for and on behalf of the 
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county, the certificates issued by them did not represent a valid in- 
debtedness of the county, and the county was not estopped from 
asserting their invalidity. Neither can it be said that the county 
was under an implied agreement, by reason of any act of the road 
commissioners, or because it had the beneflt of the work, to pay 
what the services rendered in inaking the improvements were rea- 
sonably worth. The county eommissioners neither had, nor as- 
sumed, the power to contract for the improvements, for which the 
certificates in suit were issued ; and we think the appointment of 
the road eommissioners and other acts performed by them, under 
the provisions of this void statute, did not bind the county to pay 
either the certiiicates or the value of the work. The only liability 
which it can be said the county may hâve assumed arises from the 
fact that it has collected moneys from the property owrfers adjacent 
to the improvements for the purpose of paying thèse certificates. 
In order to do this, the county assumed the rôle of the agent and 
collecter of the certificate holders. Now, the county cannot be 
permitted to voluntarily assume the relation of agent and trustée 
of the holders of the certificates for the purpose of collecting the 
money from the property owners, and then to repudiate that rela- 
tion in order to deprive the cestuis que trustent of the funds it 
collected for them, and to misappropriate them to its own use. 
The collection and acceptance of this money by the county consti- 
tuted it a trustée of the f und for the holders of the certificates, and 
made it liable to them for every dollar it collected and failed to 
apply to the payment of the certificates. If the county has collect- 
ed, from the parties who hâve the benefit of the improvements, 
moneys to pay therefor, we think it must be held that the county 
is liable to pay it over to the holder or holders of the certificates. 
It is money collected by the county for their use; and not only 
the county, but those who paid the money into the treasury of the 
county, are estopped from denying the liability of the county for 
the money thus collected. In the case of Stewart v. Commissioners, 
45 Kan. 708, 26 Pac. 683, a taxpayer who had asked for the con- 
struction of a highway made under this same législative enact- 
ment was held to be estopped -from pleading the want of power in 
the county commissioners to make the improvement, and collect 
the tax from him. Downs v. Commissioners, 48 Kan. 640, 29 Pac. 
1077; Commissioners v. Abbott, 52 Kan. 167, 34 Pac. 416. In the 
case of Commissioners v. Hoag, 48 Kan. 413, 29 Pac. 758, the county 
commissioners, without any authority whatever, paved a street in 
Kansas City, Kan., and one of the lot owners, who had petitioned 
for the improvement, and seen it made, was held to be estopped 
from defeating the collection of his proportionate part of the costs 
of the improvement levied under this chapter 214, which, if valid, 
would not include such a case. 

From an examination of the above cases, it will be seen that the 
county commissioners of this county successfully invoked the prin- 
ciple of estoppel in the collection of the taxes to pay for thèse im- 
provements, from the owners of property adjacent thereto, as pro- 
vided by this void statute. If the county could iuvoke this doc- 
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trine in ttie matter of the collection of taxes to pay for the improve- 
ments, we can see no reason why the holders of thèse certiflcates 
of indebtedness, which were issued by the road commissioners. 
whom the county commissioners appointed and instigated to make 
the improvements and issue the certiflcates, may not invoke the 
saine principle against the contention of the county that the im- 
provements were made and the certiflcates issued without authority 
of law. The improvement of the roads, for which thèse certiflcates 
were issued, involved no moral turpitude, and was not forbidden by 
any statute. It is true, it was beyond the power of the county 
to make the improvements, because the law under which they 
assumed to act was uncohstitutional; yet the county and its offlcers, 
the property holders who asked and were compelled to pay for the 
improvements, and the holders of thèse certiflcates, who paid out 
their money for material and labor to make the improvements, ail 
belieyed, at the time thèse things were done, that their acts were 
authorized by law. In making thèse improvements, it cannot be 
said that the county was exercising its public or governmental 
powers. It was exercising its proprietary or business powers. It 
was acting and contracting for the private beneflt of itself and its 
inhabitants, and, in the exercise of this power, it is to be governed 
by the same rules that govern private individuals and corporations. 
Illinois Trust & Sav. Bank v.City of Arkansas City, 40 U. S. App. 277, 
22 C. C. A. 171, and 76 Fed. 271; Safety Insulated Wire & Cable Co. 
v. City of Baltimore, 25 U. S. App. 166, 13 C. C. A. 375, and 66 Fed. 
140; City of Cincinnati v. Cameron, 33 Ohio St. 366; Safety Insulated 
Wire & Cable Co. v. City of Baltimore, 13 C. C. A. 375, 66 Fed. 140. 
The county commissioners appointed thèse road commissioners, in- 
duced them to contract for the improvements, saw the improvements 
made and the certiflcates of indebtedness issued to raise the money 
to pay for them, accepted and retained the beneflt of them for the 
inhàbitants of the county, compelled the parties who petitioned 
for the improvements to pay the taxes levied to crçate a revenue to 
pay for them, and the county now has the beneflt of the improve- 
ments, and has the money collected to pay the certiflcates in its 
treasury, but déclines to pay them,' upon the sole ground that the 
county never had authority to do any of thèse things. This 
position cannot be maintained. That "the principle of estoppel ap- 
plies as well where the proceedings of a corporation are questioned 
on the ground of the unconstitutionality of the statute under which 
they are had as where they are attacked upon other grounds" has 
been frequently decided. State v. Mitchell, 31 Ohio St. 592; Tone 
v. Columbus, 39 Ohio St. 281; Counterman v. Dublin Tp., 38 Ohio 
St. 515. 

In Daniels v. Tarney, 102 U. S. 415, it is said: 

"It Is well settled as a gênerai proposition, subject to certain exceptions not 
necessary to be hère noted, that, "when a party bas availed himself for ni s beneflt 
of an unconstitutional law, he cannot, in a subséquent litigation with others 
not in that position, aver its unconstitutionality as a défense, although such un- 
constitutionality may hâve been pronouneed by a compétent judicial tribunal in 
another suit. In such cases the principle çf estoppel applies with full force and 
«onclusive effect." i . 
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Clearly* an individual or a private corporation would not be per- 
mitted to make any such défense, and, under the circonstances of 
this case, we can see no reason why a différent rule should be 
applied in favor of this county. We think the county is just as 
much estopped from making such a défense as an individual or a 
private corporation. Illinois Trust & Sav. Bank v. City of Ar- 
kansas City, supra; Water Works Co. v. City of Columbus, 48 Kan. 
113, 28 Pac. 1097. In the case of Sleeper v. Bullen, reported in 6 
Kan. 300, it was held that a city was estopped from denying the 
validity of a contract under winch a street was graded, after the 
grading had ail been done. 

To dispose of the third assignment of error, it is sufficient to say 
it has long been the established law of the courts of the United 
States that to grant or refuse a motion for a new trial rests in the 
sound discrétion of the court to which the motion is addressed, 
and that the resuit cannot be made the subject of review upon a 
writ of error. Insurance Co. v. Young, 5 Cranch, 187; Pomerov 
v. Bank, 1 Wall. 592; San Antonio v. Mehaffy, 96 U. S. 312; Eaiï- 
road Co. v. Heck, 102 U. S. 120; Boogher v. Insurance Co., 103 U. S. 
90; Jones v. Buckell, 104 U. S. 554; Criner v. Mathews, 32 U. S. 
App. 405, 15 C. C. A. 93, and 67 Fed. 945; Condran v. Railway Co., 
32 U. S. App. 182, 14 C. C. A. 506, and 67 Fed. 522; Woodbury v. 
City of Shawnee Town, 20 C. C. A. 400, and 74 Fed. 205. 

The judgment of the circuit court is reversed, and the case re- 
manded, with directions to overrule the demurrer, and permit the 
défendant to answer. 



HAIÎT et al. v. BOWEN. 

(Circuit Court of Appeals, Fifth Circuit. April 19, 1898.) 

No. 597. 

1. Trial— Order of Proop — Discrétion of Court. 

It is within the discrétion of a trial court to call attention to an omission 
of proof after plaintiff has formally closed his case, and on request to per- 
mit, the omission to then be supplied. 
■S. Same — Refusal op Instructions. 

It is not error to refuse instructions asked, based upon gênerai légal propo- 
sitions, but not upon any évidence tending to show that such propositions 
are applicable to the facts of the case. 
8. Appeal— Assionment of Error. 

An assignment that the court erred in entering jiidgment In favor of the 
plaintiffs against the défendants is too gênerai to be noticed. 
4. Same— Assignments must be Specific. 

Assignments of error are required by the raies to point out the specific 
ground of error relied on, and an assignment that the court erred in charging 
the jury that there was no évidence establishing a défense is too gênerai. 
-6. Partnership— Powers of Surviving Partner— Settlement of Indebted- 
ness to Employé. 

For 10 years an employé worked for a partnership without the amount 
of his compensation having been fixed, being permitted to draw what money 
he needed, which was charged to his account. At the end of that time the 
senior partner died, the business being continued in the flrm naine by the 
surviving partner, who was a son and heir of the deceased partner, and the 
remaining heirs. Afterwards, on a settlement made with the surviving 
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' partner' hri(ï other àt the tieirs and thè employé, the past salary of the latter 
was kgteeâ upon, and the amount credited to his aecount on the books of the 
• j flnn. . Held, that suçh settlement was binding on the flrm and the repré- 
sentatives ; of the deceased partner, unless set aside in a direct proceeding 
for thàt pnrpose on the ground of error, mistake, or f raud, ' ' 

6. HcSBAND AND WlFE—RlGHT OV WlFE TO SUE— PaRAPHERNAL PROPERTY. 

. TTnder the la w of Louisiana a wife cannot maintain an action in her own 
name agalnst others than her husband, except for the purpose of recovering 
or protecting her. paraphernal funds or property. 

1 Same— Estoppel to Requise Proof. 

. Where a married woman deposits funds with a partnership as her separate 
paraphernal property, and they are recognized and treated as 1 such by the 
flrm and by the représentatives of a deceased partner, her- aecount being 
képt separate froru her husband' s, she may recover such funds in her own 
name, without proving their paraphernal character, défendants being estopped 
to deny the fact. 

In Ërror to the Circuit Court of the United States for the Eastern 
District of Louisana. - 

This action was Instituted , in the circuit court on the pétition of Mrs. B. W. 
Bo\veri, wife of Reuben D. Bowen, and of said Reuben D. Bowen, each citizens 
Of the state of Texas, and therein it was averred as follows: "That the esta te 
of B. J. Hart, deceased, now being administered in the civil district court for 
the parish of Orléans under the number 45,308 of the dockej; thereof, and the 
commercial flrm of E. J. Hart & Co., and Mrs. Juliana Hart, widow of said de- 
ceased, Miss Mary T. Hart, a feme sole of fùll âge, Edmund I. Hart, Mrs. Julia 
H. Hall, widow of Charles K. Hall, deceased, John B. Hart, W. H. Jewell, Mrs. 
Henrietta H. Gordon, wife of W. A. Gordon, the individual members of said 
flrm, each and ail of said défendants being citizens of the state of Louisiana, 
and domicilefl in this city and parish, are each justly and trùly indebted in 
solido unto petitioners in the full sum of eighteen thousand one hundred and 
thirty-flve dollars ($18,135), with interest at the rate of six per cent, per annum, 
payable monthly, on ten thousand dollars from March 1, 1896, until paid, and 
on eight thousand one hundred and thirty-five dollars from April 1, 1896, until 
paid, being for $18,122.13 your petitioner Mrs. B. W. Bowen has on deposit 
with said flrm of E. J. Hart & Co. and a balance of $12.87 to her crédit on an 
open aecount with said firm. Petitioners aver that E. J. Hart, deceased, as 
aforesaid, was a member of said flrm of E. J. Hart & Co., and a citizen of the 
state of Louisiana, up to the time of his death, and that said flrm and the busi- 
ness thereof has since been carried on and conducted by the other défendants 
;hereinbefore named; that for a number of years previous to the death of the 
said senior member of said flrm, and to the présent time, your petitioner Mrs. 
B. W. Bowen has kept a deposit aecount with the said firm upon the condition 
and with the agreement and stipulation that the said E. J. Hart & Co. should 
allaw and pay her monthly iqterest at the rate of 6 per cent, per annum on the 
amounts to her crédit both on her deposit and on her open aecount; that ever 
since July 27, 1895, the amount to the crédit of your said petitioner Mrs. B. 
W. Bowen on her deposit aecount with said firm has been, and is now, $18,- 
122.13, and that up to March 1, 1896, the said firm paid to her each and every 
month the interest due thereon as stipulated and agreed, and she was also paid 
by said firm the interest on eight thousand one hundred and twenty-two and 
"/ioo dollars ($8,122.13) ofher deposit crédit for the month of March, 1896, 
and up to April 1, 1896, but she has not been paid any interest whatsoever since 
April 1, 189G, although the same has been frequently demandéd from said firm. 
Further, petitioners aver that your petitioner Mrs. B. W. Bowen has a right 
to withdraw the said deposit, and demand a settlement from. said E. J. Hart & 
Co., at any time, ànd that the full amount of said $18,185 was due and payable 
to her by said E. J. Hart & Co. as soon as demandéd from them, and she has 
made due and frequerit demand' upon said E. J. Hart & Co. for the same, but 
without avail, and the said E. 3. Hart & Co. still refuses and neglects to pay 
to petitioner any part of the amount sb due to her or even the interest thereon. 
Further, petitioners aver that the said indebtedness of said flrm belongs to your 
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petitloner Mrs. B. W. Bowen individually, and is her separate property." The 
pétition closed with a suitable prayer for judgment. To this pétition ail the 
défendants appeared by eounsel, and filed exceptions on the ground of vague- 
ness and indefiniteness, and for grounds assigned as follows: "(1) That, al- 
though it is alleged in the body of the pétition that the debt claimed is due to 
Mrs. B. W. Bowen individually, the action is brought in the name of both R. 
D. Bowen and his wife, Mrs. B. W. Bowen, and the prayer is for judgment in 
favor of both said petitioners, and thus défendants are not advised who is the 
real plaintiff, and in whose favor judgment is claimed. (2) That, although it 
appears on the face of the pétition that Mrs. B. W. Bowen is a married woman, 
and that the deposit aecount alleged therein was kept with her as a married 
woman, yet it is alleged that the said indebtedness is her separate property, 
and no fact whateyer is alleged upon which this allégation is based, or which 
would take this claim out of the rule and presumption of law that ail property 
acquired during marriage by either spouse belongs to the community of acquêts 
and gains subsisting between husband and wife. (3) That in other respects 
the allégations of said pétition are so vague and indeflnite that défendants can- 
not safely answer thereunto." On the hearing of thèse exceptions the court 
ordered that they be "maintained so as to require the plaintiffs to amend their 
pétition so as to pray for judgment in the name of the wife, and thereupon the 
plaintiffs were allowed to amend their pétition accordingly." No formai amend- 
ment appears to hâve been made, but thereafter the action proceeded the same 
as if the husband, Reuben D. Bowen, had been eliminated as a party from 
the case. The executors of E. J. Hart, deceased, answered with a spécial dé- 
fense to the effect that the claim sued on was not the separate property of Mrs. 
B. W. Bowen, the plaintiff, but was a claim belonging to the community of 
acquêts and gains subsisting between said Mrs. Bowen and her husband, and as- 
serting that Mrs. Bowen had no right or power to sue on said claim or stand 
in judgment thereon; and generally they answered, alleging as follows: "That 
prior to the death of E. J. Hart, Sr., the flrm of E. J. Hart & Co. existed and 
was composed of E. J. Hart, Sr., and E. J. Hart, Jr.; that at the death of E. 
J. Hart, Sr., which occurred on March 8, 1895, the said flrm was dissolved, 
and the business thereof was continued by the surviving partner, E. J. Hart, 
Jr., as liquidating partner, and for purposes of liquidation only; and that the 
succession of E. J. Hart, Sr., was only bound for the debts of said flrm exist- 
ing at the date of his death, and for debts subsequently incurred for legitimate 
purposes of liquidation or inuring to the beneflt of said flrm in liquidation. 
That on March 8th, 1895, the death of E. J. Hart, Sr., the aecount of Mrs. B. 
W. Bowen showed that she was a creditor of said flrm only in the sum of 
$5,153.74; that thereafter said aecount was continued on the books of the flrm 
in liquidation, and numerous items of débit and crédit were entered thereon, 
resulting in a final balance as shown by said books in favor of Mrs. B. W. 
Bowen of the sum claimed in the pétition herein, viz. $18,135; that with regard 
to ail said items (save one, which will hereafter be specially referred to) thèse 
respondents, while not undertaking to deny that they are charges which may 
be binding on the succession of E. J. Hart, yet say that it is their officiai right 
and duty to require due proof of such liability before judgment shall be ren- 
dered against said succession therefor; that the excepted item above referred 
to is a crédit of $10,000 entered on said aecount on the 27th of July, 1895, which 
said crédit is claimed herein as a deposit, whereas no such deposit was made, 
but the same is a simple transfer to the aecount of Mrs. B. W. Bowen of an 
alleged crédit standing on the books of the flrm in liquidation in favor of her 
husband, R. D. Bowen, which transfer was made by order of lier said husband; 
and respondents deny that said R. D. Bowen was entitled to any crédit what- 
ever, and aver that the crédit in favor of Mrs. B. W. Bowen was without conr 
sideration, and was not binding on the succession of E. J. Hart. Respondents 
aver that from 1885 down to the death of E. J. Hart, R. D. Bowen had been 
an employé of E. J. Hart & Co.; that prior to January, 1890, he had been em- 
ployés under an agreement to pay him commission on the goods sold by him, 
and that from and after January, 1890, he was employed at a fixed salary 
of $150 a month; and that the aforesaid rémunération for his services was 
duly and fully paid him; that from the 3d of October, 1895, the said R. D. 
Bowen kept a continuous running aecount with the flrm of E. J. Hart & Co., 
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and at the death of E. J. Hart, Sr., said account showed a balance due by saîd 
R. D. Bowen of about $12,000; that after said death, as respondents are ln- 
formed, said R, D. Bowen made a daim upon the liquidating partner for ad- 
ditional rémunération for his services during the entire term thereof from 1885 
down to July, 1895; that said claim was based on noncontraet of the flrm of 
E. J. Hart & Co., and on no légal obligation of said flrm; that, nevertheless, 
the liquidating partner, E. J. Hart t Jr., for the reasons assigned in his separate 
answer herein, allowed said claim, and permitted a crédit of the enormous sum 
of $19,228.43 to be entered on the books to the crédit of R. D. Bowen, thereby 
making him appear on said books as a créditer of said flrm, whereas he was and 
is a large debtor; that «hortly thereafter the said R. D. Bowen, who remained 
in the employ of the liquidator, ordered the transfer of $10,000 from his account 
to the account of his wife, Mrs. 'B.WÏ' Bowen, and the same forms a part of 
the amount clalmed in this suit. NoW* thèse respondents aver that the suc- 
cession of E. J. Hart is In no manner bound by the aforesaid transactions, and 
that the said item is not due by said succession or by the flrm of E. J. Hart & 
Co., In liquidation." 

Several of the heirs of E. J. Hart, deeeased, by the same counsel, filed an 
answer specially denying that they had ever been members of the flrm of E. 
J. Hart & Co., and adopting ail the spécial défenses to the plaintiff s claim set 
up in the executors' answer. E. J. Hart, the surviving member of the flrm of 
E. J. Hart & Co., and an helr to E. J. Hart, deeeased, filed a separate answer, 
adopting ail the spécial défenses set up by the executors, and otherwise alleged 
as follows: "Further specially answering, this respondent says that true it is, as 
set forth in the answers of the executors above referred to, that this respondent, 
acting solely in his capacity of liquidating partner of the flrm of E. J. Hart & 
Co., did consent to the entry on the books of said flrm of a crédit in favor of R. 
D. Bowen of $19,228.43 on July 26, 1895; that this consent was given at the 
pressing solicita'tion of said R. D. Bowen, and upon his représentations as to 
the value of the services which he had rendered the firmv and as to the in- 
adequacy of the rémunération which he had received, and on his représenta- 
tion that respondent's father, during his life, had often indicated his purpose 
at some future time to make him an additional allowance for said past serv- 
ices, and that, had he lived, lie would hâve done so. Respondent, at that 
time, was of the opinion that the services of R. I). Bowen had been inade- 
quately remunerated, and he Was aware that said Bowen had frequently im- 
portuned his father for an additional allowance, and that his father had put 
him off with promises that he would consider the matter, and détermine about 
it at some future time; and, although there was no légal obligation, he then 
believed that, if his father had lived, he Would, in a final settlement with said 
Bowen, hâve made him some additional allowance for his past services. TJn- 
der thèse circumstances, and to put an end to Bowen's importunities, respond- 
ent consented to the entry of said crédit; but both Bowen and resnondent 
well knew that respondent was acting solely as liquidating partner, and that 
as such he had no power to bind the flrm by creating a debt for past services, 
and that the validity and effect of said entry would dépend upon its approval 
by the executors and heirs of E. J. Hart, or upon proof that it was a légal 
obligation of the flrm, if contested by them. Respondent further says that it 
was well known and understood by Bowen that in making said entry respond- 
ent did not assume, or intend to assume, any separate or Personal obligation 
therefor, but only such obligation as would resuit from his interest in the 
flrm in case it should be approved by the other parties in interest, or should be 
maintained as a légal obligation of the flrm, and respondent says that he was 
only a salaried partner in said flrm, and had no interest therein except as one 
of the heirs and legatees of his father. Respondent further says that the 
transfer of $10,000 of said crédit by order ôf R. D. Bowen from his account 
to the account of his wife did not confer upon the latter any rights which 
R. D. Bowen did not hâve, and that lier rlght to recover to the extent of said 
$10,000 dépends upon proof by her that the claim represented thereby was a 
valid and légal obligation of the flrm of E. J. Hart & Co. to R. D Bowen. 
Respondent specially dénies that he is in any manner indebted for said sum, 
or for any other portion of plaintiff's claim, unless the court shall find the 
same to be an obligation of the flrm, and equally binding upon the succession 
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of E. 3. Hart; and that he ls entltled to avall hlmself of ail the défense» 
which hâve been set up In the answer of the executors which he bas herein- 
before set up and adopted as a part of his answer. Respondent further says 
that since the entry of the crédit of $19,229.43 to the account of B. D. Bowen, 
he has discovered various facts and transactions of sald Bowen whlle In the 
service of E. J. Hart & Co. which materially affect the value of his services, 
and the merltoriousness of his équitable clalm for addltlonal rémunération, 
and that, if he had known of thèse facts at the time, he would not hâve con- 
sented to said entry; and he further says that, while he then believed that 
his father, if living, would hâve made him some allowance on final settlement, 
he now believes that, if thèse facts had been made known to him, his father 
would never hâve done so." 

Upon the issues made by thèse pleadings the parties went to trial before a 
Jury, and the resuit was a verdict by direction of the trial judge in favor of 
the plaintiff and against ail the défendants. The défendants, ail joining, 
sued out this writ of error, assigning errors as follows: "(1) The court 
erred in reopening the case of plalntiffs after the plaintiffs had formally 
closed their case, and after counsel for défendants had opened the case for 
défendants, and in then permitting the plaintiffs to offer further évidence on 
the question of paraphernality of the claini of the plaintiff, upon which ques- 
tion no évidence had been offered by plaintiffs before they closed their case, 
ail as fully recited in bill of exceptions No. 1, signed by the Judge, and hereby 
referred to and made part of this assignment of errors. (2) The court erred 
in making the charge to the jury in refusing to make each and every one 
of the spécial charges requested by the défendants, being the twenty-three 
spécial charges stated at length in bill of exceptions No. 2. signed by the 
Judge, and herein filed, which said bill of exceptions is hereby referred to, 
and made part of this assignment. (3) The court erred in stating to the 
jury that the évidence in the case established nothing that sustained any dé- 
fense to the claim of plaintiffs, and in directing the jury to find a verdict for 
the plaintiffs, which action of the court is fully set forth in bill of excep- 
tions No. 3, signed by the judge, and herein filed, which said bill of exceptions 
is hereby referred to, and made part of this assignment. (4) The court erred 
in entering judgment in favor of the plaintiffs and against thèse défendants." 

Ohas. E. Fenner, H. J. Leovy, and Guy M. Horner, for plaintiffs in 
error. 
D. C. Mellen and J. Ward Gurley, for défendant in error. 

Before PARDEE and McCORMICK, Circuit Judges, and SWAYNE, 
District Judge. 

PARDEE, Circuit Judge, after stating the issues and proceedings 
as above, delivered the opinion of the court. 

The plaintiffs in error complain in their first assignment of er- 
ror that the court below erred in reopening the case of the plain- 
tiffs after they had formally closed their case, and after counsel 
for the défense had opened the case for the défendants, and in 
thereafter permitting the plaintiffs to offer further évidence. The 
bill of exceptions upon which this assignment is based shows the 
following proceeding: 

"The counsel for plaintiff, after offering évidence, had formally announced that 
fie had closed the case of plaintiff, whereupon counsel for défendant pro- 
ceeded to open the case of défendant by addressing the jury, explaining 
the points on which he relied, and facts which he expected to prove, and, 
having closed his statement, was about to proceed to offer his évidence, 
when his honor, the judge, suspended the proceeding, and ordered the jury 
to retire; that, after the jury retired, his honor, the judge, addressed the 
counsel, and said to the counsel for the plaintiff that he had failed to 
offer any proof of the paraphernality of the wife's claim herein sued on, 
and lnquired whether he desired to administer such proof; that thereupon, 
86 F.— 56 
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after soriae discussion, %e';eoûnsel for plâWtlffl expressedhls -désire thep to offer,, 
such proof, and applied to-be permitted to do so; that thereupon the cejuipsel fo» 
défendants' objected to the grantingof the said. application,, on., the.igrQund. ; that: 
plaintiffs had formally closed tlleir case, and that counsel for défendants; 
had opened the case of défendants and that . plaintiffs could off er , no f urther 
évidence, except In rebuttal of testimony which inight be offered by défendants ; 
that his honor, the judge, overruled the said objections, stating that it was a 
matter wlthin his discrétion} and that, if he should sustain such objections, it 
would f urnish grounds for the granting of a new trial, and he theref ore granted 
the application of couâsel for plaintiff, and ordered them to proceed with the 
off ering of their testimony." 

We understand it to be well settled that the order in which par- 
ties shall be permitted tp offer their évidence in the trial of a case 
before a jury is a matter within the sound discrétion of the trial 
judge. The facts recited in the bill do not show any abuse of such 
sound discrétion, nor any resulting injury to the plaintiffs in error. 

The second assignment ôf error is that the court erred in char- 
ging the jury, and refusing each and every one of the 23 spécial 
charges stated at length in the bill of exceptions No. 2. The bill 
of exceptions No. 2 does not show any charge to the jury given by 
the trial judge, but does show that, after the plaintiffs and défend- 
ants had closed the case, and the same was about to be submitted 
to the jury, the court refused to give as spécial charges to the jury 
some 24 distinct propositions of law, many based on cited text- 
books and adjudged cases, but not based on any évidence tending 
to show that any one of the propositions suggested was applicable 
to the facts in the case. It is plain that this assignment of error 
cannot be considered. 

The fourth assignment of error complains that the court entered 
judgment in favor of thè plaintiffs against the défendants. This 
assignment is too gênerai to be noticed. 

There remains the third assignment of error, which complains 
that the tria! judge stated to the jury that the évidence in the case 
established nothing that sustained any défense to the claim of 
plaintiffs, and directed the jury to find a verdict for the plaintiffs. 
This assignment is not in pursuance of our rules. It is too gên- 
erai and indefinite; and, but for the briefs of counsel, we should be 
at a loss to know the spécifie error or errors presënted for review. 
Sooner or later some important case that should be reversed on 
error wilJL be afflrmed simply because counsel will not heed the 
rules of this court in regard to pointing out in the assignment of 
errors the spécifie errors on which they rely. The gênerai ruling 
complained of is shown by a bill of exceptions, to which is at- 
tached ail the évidence adduced in the case, from an examination 
of which we find the material facts proved to be as foliows: In 
July, 1885, B. D. Boweu was employed by the firm of E. J. Hart 
& Co., and continued with that firm, occupying différent positions, 
until March 15, 1896. At the beginning of his employment said 
firm was compbsed of E. J. Hart, Sr., and E. J. Hart, Jr., who con- 
tinued to constitute the firm until the death of Hart, Sr., in March, 
18&5. Up to the death of E. J. Hart, Sr., no agreement was ever 
made as to the amount of salary to be received by Bowen, althougb 
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many efforts were made from time to time by Mr. Bowen to h ave 
a definite understanding, and hâve his salary fixed. E. J. Hart, 
Sr., would, however, always put the matter off, saying lie would 
arrange it later, and that Bowen could draw what money lie need- 
ed. The settlement of the matter was thus continually postponed, 
and up to the death of Hart, Sr., Bowen's salary had never been 
agreed upon. After the death of Hart, Sr., Bowen, unwilling that 
his affairs should remain longer in this uncertain state, renewed 
his efforts to hâve his yearly salary fixed from the time he went 
into the employment of the firm. The business was still being 
conducted in the name of E. J. Hart & Co., announcement being 
made about two days after the death of Hart, Sr., in the public 
press and in a circular letter that the death of Hart, Sr., would not 
interrupt the flrm's business, and E. J. Hart, Jr., the surviving part- 
ner, and one of the executors of his father's will (his mother and 
one of his sisters being co-executors), was then in charge. After 
repeated conférences between Bowen and E. J. Hart, surviving 
partners, executor, and heir, Dr. John B. Hart and Walter Jewell, 
also heirs, défendants herein, a settlement was made on July 26, 
1895, by which Bowen was allowed for his salary from August, 
1885, up to July 25, 1895, $33,950, and also $5,590.60 amount ad- 
vanced by him for account of the firm, aggregating $39,540.60, 
which, being credited to his account, gave him a net crédit on the 
books of the firm of about $11,000. Until the latter part of Feb- 
ruary, 1896, Bowen had no intimation that this settlement would 
be questioned by any one. E. J. Hart, Jr., then told him that some 
of his father's heirs were making complaint about the settlement. 
They bad ail known of the settlement since the early part of the 
fall of 1895. Before Bowen received crédit for the sum allowed by 
this settlement his account appeared to be about $14,000 overdrawn. 
This was due to the fact that during the whole term of his employ- 
ment he had been credited with only about $500 for some years, 
$600 or $700 for others, and $1,200 and $1,500 for other years, and 
never more than $1,800 for any year; and he had not been credit- 
ed with several thousand dollars charged to his account, but which 
he had expended for the firm's benefit. The entries of the crédits 
for salary were made, however, pro forma, and only for the avowed 
purpose of enabling the firm to balance the books and were not 
considered as binding upon Bowen or as fixing his salary. In or- 
der to keep the books straight, some sort of an entry had to be 
made, and thèse pro forma entries were resorted to, and Bowen was 
permitted to draw money as he needed it, until his salary should 
be fixed. For several years prior to the death of Hart, Sr., and 
up to the date of settlement, Bowen had been gênerai manager of 
the firm, and for this period he was allowed by the settlement 
$4,200 a year, and it was agreed that this salary should continue, 
and that he was to be paid $350 a month. Bowen remained with 
the firm under this contract for seven and a half months; but, 
while he was paid and char.ged with that sum every month for 
seven months, they credited him with only $150 a month. He 
was sent to New York in the fall of 1895 for the purpose of borrow- 
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ing for the firm $55,000. To accomplish this, he was detained in 
New York over t;wo months. He paid qut of his own pocket ail 
the traveling expenses of this trip, and ail his expenses during his 
stay in New York, but E. J. Hart has refused to reimburse him, 
or to allow him crédit therefor. Although the firm credited him 
with only $150 a month for seven months ($200 a month less than 
he was entitled to), and gave him no crédit for the half of Mareh, 
1896, making a total shortage in crédits due on his salary of $1,575, 
and the firm entered nothing to his crédit for the expenses of his 
trip to New York, which probably exceeded $1,000 (he was not allowed 
under défendants' objections to prove the amount), the firm's ac- 
count against him shows an indebtedness of only $2,400. Prior to 
the institution of this suit, Bowen, hearing that Hart claimed he 
was indebted to the firm in the sum of $3,000, repeatedly demand- 
ed his aecount from Mr. Hart, and wrote him two letters request- 
ing the rendition of his aecount, stating that, if he owed the firm 
anything, he would pay it. He never got the aecount. Hart says 
he has no recollection pi receiving thèse letters, but letter-press 
copies of them were introduced in évidence, and the witness who 
delivered them testified that he left one at the firm's office, and gave 
the other to Mr. Hart personally at his home. In 1893, upon the 
solicitation of the firm, who offered to pay her 6 per cent, interest 
on her deposits, Mrs. Bowen, the plaintiff below, and in her own 
right possessed of separate property and funds, opened an aecount 
with the firm by making a deposit of $1,200. She continued from 
time to time to make other deposits of her own moneys, and from 
time to time, as she wished, drew out such sums as she needed. 
The firm acted as her banker, and kept her aecount separate and 
distinct from her husband's, and regularly allowed her interest 
on her deposits, always treating and recognizing her as the owner 
of thèse funds. When Hart, Sr., died, in Mareh, 1895, she had to 
her crédit $5,157.74. At this time, Bowen, according to the firm's 
aecount with him, appeared to owe $9,497.62, and he had for years 
appeared to be a debtor on this aecount. Nevertheless the firm 
had always paid Mrs. Bowen interest on her aecount. After the 
death of E. J. Hart, Sr., Mrs. Bowen continued to make deposits 
with the firm as before, and on July 25, 1895, the date of the set- 
tlement with Bowen, the firm owed her $8,122.13. When R. D. 
Bowen's aecount was credited with the amount allowed on that set- 
tlement of July 26, 1895, he became a créditer for nearly $11,000. 
He at once directed the firm's cashier, Mr. Sewell, to transfer $10,- 
000 from his own to his wife's aecount, which was done. The firm, 
through Mr. Sewell, then gave its receipts certifying that Mrs. 
Bowen had on deposit with the firm $18,122, upon which they agreed 
to pay 6 per cent, interest per annum. They paid her interest 
monthly on the whole of this sum up to Mareh 1, 1896, but for 
Mareh they paid interest only on $8,135, and after that time declined to 
pay her any interest. The executors' aecount was filed Mareh 25, 
1896, and accounted for the year's business after the death of E. 
J. Hart, Sr., and showed that, among others, they had made the 
folio wing disbursements for aecount of the firm's business, viz.: 
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Bills payable, $405,040.71; expenses, salaries, and interest, etc., 
in conducting the business of E. J. Hart & Co., $120,899.17; paid 
for merchandise, $391,593.11. During the whole of tins period tlie 
business of the firm was carried on in the name of E. J. Hart & 
Co. Ail the letters, papers, and documents concerning the business 
were signed simply, "E. J. Hart & Co.," no indication being given 
of liquidation. On the contrary, they insisted that they had no 
intention of liquidation or retiring from business. In 1876, E. J. 
Hart, Sr., and E. J. Hart, Jr., organized the firm of E. J. Hart & 
Co. The articles of co-partnership contained the following provi- 
sion : "In the event of the death of either partner, the business is 
to be continued by the survivor." 

On thèse facts the trial judge directed a verdict for the plaintiff 
below on the ground that under them the défendants had no legi- 
timate défense, and we agrée with him in this conclusion. Under 
the facts proven, it does not appear that on a legitimate seule- 
ment and adjustment of accounts between R. D. Bowen and the firm 
of E. J. Hart & Co. (the claims and demands of Mrs. Bowen taken 
as valid) that Bowen is legitimately indebted to the firm in any sum 
whatever which could be offset against the demands in this suit, 
even if sued for by E. D. Bowen as community property. There is 
no doubt, under the évidence, that the compensation for the serv- 
ices rendered by Bowen to the firm of E. J. Hart & Co. was unde- 
termined during the lifetime of E. J. Hart, Sr., and was a matter to 
be settled and adjusted, and, when settled, was to be in excess, 
not only of the pro forma crédits made on the books, but in ex- 
cess of the amounts which Bowen was allowed and did overdraw. 
Bowen thus had a legitimate claim for settlement with the firm of 
E. J. Hart & Co., and it was compétent for E. J. Hart, Jr., the sur- 
viving partner, whether he was liquidating the partnership, or car- 
rying on the same under the original articles of partnership, or 
with the consent of the heirs of E. J. Hart, Sr., to settle, adjust, and 
compromise the claim of Bowen. There is no dispute that this 
settlement adjusting and compromising the matters in dispute was 
made. After being made and executed, as it unquestionably was, 
it can only be avoided and set aside in a direct action for the pur- 
pose, and on grounds of error, mistake, or fraud. Certainly it can- 
not be attacked and annulled in a collatéral action brought by 
Mrs. Bowen to recover her separate property. The $10,000 trans- 
ferred from the crédit of R. D. Bowen to the crédit of Mrs. Bowen 
was a perfect transfer, accepted and recognized by the firm, and, 
if a gift from the husband to the wife, was perfected in sufficient 
compliance with the provisions of the Louisiana Revised Civil Code 
relating to manual gifts. See Stauffer v. Morgan, 39 La. Ann. 632, 
2 South. 98. 

The alleged radical and fundamental error committed by the 
judge a quo in directing a verdict for the plaintiff, as assigned in 
the brief of the plaintiffs in error, was in holding that the plaintiff 
could recover judgment without proof of the paraphernality of the 
claim sued upon. The record does not show that the judge so held, 
and, if he did, it was unnecessary. We agrée with the learned 
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counsel for the plaintiffs in error that undëi* thé law of Louisiana 
the wifein her own name cannot maintain a» action against others 
than her husband, unless it be to recover or protect her paraphernal 
furids and property, and that the wife has no capacity tô sue or be 
sued, or to stand in judgment for a community rigbt or obligation. 
What doubt may hâve existed in our minds with regard to thèse 
propositions prior to the argument in this case has been wholly 
removed by the learned and exhaustive briefs on the subject, teem- 
ing with arguments and authorities, submitted by counsel for plain- 
tiffs in error on and after the - hearing in reply to the opposing coun- 
sel, who seemed to doubt. But we think that neither of thèse prop- 
ositions controls this case. Mrs. Bowen had separate paraphernal 
property. It ! was managed and invested for her. The deposits 
made with the flrm of E. J. Hart & Co. were made by her as of her 
paraphernal property. As such property, the firm of E. J. Hart 
& Co. received it, held it, paid interest on it, and f ully acknowledged 
it up tô abOut the time this suit was brought, and,, so far as the 
évidence in this case goes, neither the firm of E. J. Hart & Co. 
nor any of the défendants hâve any légal interest or right to deny 
that the moneys sued for are Mrs. Bowen's separate paraphernal 
property. As the case shows that Mrs. Bowen claimed and de- 
posited the moneys sued for as her paraphernal property, and as 
the défendants are estopped from denying the fact, we are of opin- 
ion that the paraphernalïty of the claim sued on was sufflciently 
proved to warrant the verdict directed. On the whole case, we 
flnd no réversible error, and the judgment of the circuit court is 
affirmed. r 



WM. JOHNSON & CO., Limited, v. JOHANSEN. 
(Circuit Court of Appeals, Fifth Circuit. April 12, 1898.) 
. No. 596. 

1. Master and Servant— InjUry to Seaman— Contributort Négligence. 

Libelant, an able seaman, while painting a mast, fell to the deck and was 
injured. While doing the work he was seated in a boatswain's chair sus- 
pended by a line passing over a block alof t, the loose end being f astened 
by a toggle within his reach, and by meanS of which he was required to 
lower b.imself from time to time as the work proceeded. The appliances 
were arrangea by himself. The évidence left in doubt the exact cause of 
the accident, but it resnlted from the slipping of some of the fastenings, 
and not from the breakïng of any of the parts. Held, that libelant was 
guilty of contrlbutory négligence. 

2. Same— Négligence of Bote Master and Servant— Division or Damages. 

Libelant, a seaman, was required to go aloft and paint a mast. He was 
furnished with a boatswain's chair, a block, a rope, and a toggle for fasten- 
ing the loose end of the line, by means of which he was required to lower 
himself from time to time while proceeding with the work. By reason of 
the slipping of the fastenings of the line the chair fell and libelant was in- 
jured. Held that, the vessel being in port, where no urgency existed, the 
master was négligent in furnishing a rope which, by reason of its newness, 
was so stiff as to be difficult to fasten securely with a toggle of the length 
supplied, and that, under the rule in admiralty requiring the division bf the 
damages in proportion to the négligence of the master and servant respective- 
ly, libélflnt was entitled to recover one-hal£ his actual damages. 
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8. Damages pok Pbhsonal Injuhy— Excessive Award. 

Four thousand dollars is not excessive as an award coverlng one-half the 
actual damages sustained by an able seaman by reason of an injury which 
necessitated tlie amputation of one of his legs below the knee. 

Appeal from the District Court of the United States for the East- 
ern District of Texas. 

Libel by Halward Johansen, seaman, against Wm. Johnson & 
Company, Limited, owners of the British Steamship Edenmore, to 
recover for personal injuries. There was a judgment for libelant, 
and défendant appeals. 

J. Parker Kirlin, Guy M. Horner, and W. B. Lockhart, for appel- 
lant. 
John P. McLean, J. C. Walker, and J. B. Rosser, Jr., for appellee. 

Before PARDEE and McOORMICK, Circuit Judges, and 
SWAYNE, District Judge. 

PARDEE, Circuit Judge. This libel was brought by the libel- 
ant, an able seaman of the crew of the British steamship Edenmore, 
to recover damages for personal injuries sustained through a fall 
from aloft to the deck of said ship, a distance of 30 feet, while the 
ship was lying at the wharf in the port of Galveston, Tex., in No- 
vember, 1894. The Edenmore was a two-niasted fore and aft rigged 
steamship, with two winches at the foot of the foremast, one, No. 
2, about 1| feet aft the mast, and the other about 5 or 6 feet forward. 
The boatswain of the vessel had ordered the libelant to go aloft 
and paint the foremast, and had furnished him the usual boat- 
swain's chair, a new gantline, or rope, 1 inch in diameter, a block, 
and a toggle, or round wooden pin, about 1\ inches in diameter, 
and somewhere from 10 to 15 inches in length. The libelant testi- 
fled that he asked the boatswain to furnish a man to lower him, 
and the boatswain said he would not do so, he had no time, and 
the libelant would hâve to do it himself; which statement is de- 
nied by the boatswain, who testified that the libelant made no re- 
quest of him for a man at the base of the mast to lower him. The 
libelant arranged ail the gear, going aloft, and hooking a block 
upon the arm of the foremast, and passing the gantline through it, 
bending one end fast to the sling which supported the seat of the 
boatswain's chair, securing the other or running end of the rope 
to the toggle pin, which he had thrust through the knot, taking a 
number of turns around the toggle. The libelant then seated him- 
self in the boatswain's chair, and, as he painted the mast, was to 
lower himself from time to time by slacking away on the gantline. 
After the libelant had painted down the mast about three feet, the 
toggle slipped, or was jarred loose, or the turn of the gantline 
around the toggle slipped off, or the bend to the slings of the boat- 
swain's chair became loose, and the libelant fell to the deck, strik- 
ing the starboard barrel of the No. 2 winch, which had just pre- 
viously been running, breaking his leg and otherwise injuring him- 
self. His leg was so badly injured that it had to be amputated be- 
low the knee, and he suffered the pain and injuries usual in such 
cases. 
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The évidence with regard to exactly how the accident happened 
is conflicting. The libelant himself is by no means clear on the 
point, and probably he did not know with any certainty. The mas- 
ter, chief offlcer of the ship, second mate, and boatswain gave évi- 
dence ail tending to show that the hitch of the gantline in the 
slings of the chair became unbent, letting the chair fall and the 
gantline run through the block and also fall. The weight of ail 
the évidence is in favor of this view of the case. If it is the correct 
viëw, the libelant, by his négligence, contributed to his own injury. 
Without fully adopting this view, we are of opinion that the case 
made is one of négligence on the part of the libelant; for an able 
seaman, when given a stout rope, block, and a boatswain's chair, 
and no emergency intervening, ought to be able to so secure him- 
self aloft that, retaining his strength and ordinary faculties, a fall 
is not possible. Under the circumstances attending the business 
of the ship and the work given the libelant, if the toggle given 
him was not long enough he could hâve applied for and obtained 
another; or, if the rope was too stiff and unpliable to bind about 
the toggle, there are other means of securing the running end of a 
gantline under such circumstances. 

But finding that the libelant contributed to his own injury does 
not dispose of this case. The common-law rules with référence to 
contributory négligence do not control in the admiralty. In cases 
of marine tort the admiralty courts, where both parties are in f ault, 
will divide the damages as the circumstances surrounding the tort 
in question may require. The Max Morris, 137 U. S. 1, 11 Sup. 
Ct. 29. 

According to the allégations in the amended libel, it was the duty 
of the ship to furnish proper ropes, tackle, and other appliances, 
whereby libelant would be free and secure from danger while en- 
gaged in painting the mast; that the appliances furnished were a 
new, unpliable 2f-inch rope, and an insuffleient toggle, whereby 
he was compelled to fasten himself while aloft painting said mast, 
which he was compelled to do by reason of the master's failure in 
stationing a man to lower him at the base of said mast; and the 
injuries to the libelant were received through the gross and will- 
ful négligence on the part of the master in furnishing the libelant 
with a stiff and cumbersome rope, and an improper toggle, and the 
failure of the master to station a man at the base of said mast to 
lower the libelant while painting the said mast, as it was his duty 
so to do, and in not furnishing libelant with proper rope and tackle. 
Under the évidence, wo do not flnd that the master of the ship 
was guilty of négligence in ordering the libelant to paint the mast 
without stationing or providing a man to lower the chair as the 
progress of the work might require, but we do flnd that, the ship 
being in port with no pressing emergency requiring instant action, 
the ship was bound to furnish suitable and reasonably safe ap- 
pliances to the libelant to enable him to do the work ordered, and 
that the rope and toggle furnished in this case was unsuitable and 
ordinarily unsafe to be used in the manner in which the libelant 
was expected to use and did use them. Ordinarily, a new rope 
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ought not to be objected to, and it is probably trne, as the proctor 
for the appellant urges, that many of the claims that hâve been 
brought against vessels were to recover for injuries alleged to hâve 
been received by reason of the breaking of old and defective ropes, 
and that this is the flrst case in his expérience where the furnish- 
Ing of a new rope is assigned as a spécification of négligence on the 
part of the ship. At the same time, we are of opinion, f rom the évi- 
dence in this case, that, in combination with the toggle, the new 
rope farnished was too stiff and too large for the purpose intended, 
and so stiff that, on the short toggle furnished, the rope, by reason 
of its unpliability, could not be made to grip or bind hard enough 
to hold the toggle in place, or to hold the half hitches or turns 
made around the same by the running part of the gantline, and 
we are satisfled that this was the direct cause of the accident. 
It may be, as urged so strongly by the appellant, that the libelant 
received thèse appliances and proceeded to use them without objec- 
tion, but, if this be so, it must be considered that on board ships 
a sailor is not expected to, nor, as for that matter, permitted, be- 
fore executing an order, to question the propriety of the order or 
the sufficiency of the materials furnished. As we flnd both the 
libelant and the ship in fault, we consider it a proper case to di- 
vide the damages between the négligent parties. The libelant lost 
his leg below the knee, suffered much from pain in the hospital, 
and, instead of being an able-bodied seaman, has now become 
a cripple, and no doubt an inefficient landsman. The district court, 
without specifying whether the fault was mutual or the ship only 
in fault, awarded damages to the libelant in the sum of $4,000. 
Conceding the certain injuries suffered by the libelant, we are 
inclined to hold that the libelant has not recovered more than half 
his actual damages by the decree of the district court, and that 
said decree should therefore be affirmed; and it is so ordered. 



CITY OP NEW YORK v. DU BOIS. 

(Circuit Court, W. D. Pennsylvanla. December 23, 1897.) 

1. Power of Attorney— Construction— Authohity to Compromise Suit. 

A power of attorney given by a plaintiff in a pending suit, which em- 
powered the agent "to carry on and conduct to final consummation, or to 
compromise" the case, and ail damages or demands therein claimed in such 
manner and on such terms as to him might seem expédient, does not au- 
thorize the agent to withdraw the litigation from the court in which it is 
pending, and by agreement with the défendants to create a spécial tribunal 
to détermine the rights of the parties. The power given to compromise im- 
plies the exercise by the agent of his own judgment as to the terms ac- 
cepted, and cannot be delegated by the agent to any other person or tri- 
bunal. 

& Bame— Exercise of Power— Unusual and Ukreasonable Sbttlement. 
Under a power of attorney authorizing an agent to compromise a pend- 
ing suit, an agreement by the agent to a method of settlement which is 
unreasonable and unusual in its terms, and unfair, is not binding on the 
principal. 
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8. REFERENCE^COKDttCT OF HBAïUî{0-t-N/Q'riCE of Takinq of Evidence. ,.., 

The taking of évidence by référées withoùt notice of the time or place 
to the parties, or thé conducting of" priva tè Inquiries by a référée regârding 
matters involved,' butside; of the hèarihg, vîtiates the award or findings. 
4. Same— Référence under Stipulation Costs. 

Where référées .were appointed, . and entered upon their duties, under a 
stipulation between the parties, whiçh provided that their fées should be a 
stipulated sum f or each session between certain hours, to be paid by the suc- 
cessful and taxed against the lbsihg party, the successful party cannot re- 
cover from thé ïosing party for fées paid the référées, in the absence of 
proof as to the number or length of sessions held, or that any fées were 
taxed against the défendant. 

This was an action by thé mayor. aldermen, and commonalty of the 
city of New York and the city tif Brooklyn against John E. Du Bois. 
A jury having been waived, the court made the following flnding of 
facts: 

(1) On the 24th day of June, 1885, John Du Bols executed, and, on the 24th 
day of July, 1885, delivered to Thomas B. Farrington, a power of attorney, 
of whieh the following is a copy: 

"John Bu Bois vs. The Trustées of the New York and Brooklyn Bridge, lm- 
pleaded with the Mayor, Aldermen, and Commonalty of the 
City of New York and the City of Brooklyn. 
"In the Circuit Court of the United States, Southern District of New York. 

In Equity. 

"Know ail men by thèse présents, that I, John Du Bois, of the borough 
of Du Bois, in the county of Clearneld, in the state of Peimaylvanla, being 
the above-named plaintiff, do hereby màke, constitute, and appoint, and I 
hâve hereby made, constituted, and appointed, Thomas B. Farrington, of 
Minneapolis, state of aïinnesota, ; iny' true and lawful ' attorney for me and in 
my name and stëad to carry On and côiïrtuct to final consummatioU or to 
compromise the above-stated case, àhd ail clalm, demand, or damages 
thereln claiméd or mentioned, In such m&nrnër or on such terms as to my 
said attorney may seem expédient, with the same power f , force, and effect 
as I could do if personally présent; also to, receive and fècelpt for ail money 
In' any manner accruing from or out ôf thé same and for the same; and 
thls power is hereby, in considération of othër valuable Considérations and 
one dollar to me In hand paid, made irrévocable for and during the period 
of three months from the 14th day of September, A. D. 1885, this instrument 
being a renewal and extension for three months of a similar power of at- 
torney executed on ^he 14th day of March, 1885, and made irrévocable for six 
months thereafter. As witness my hand and «ëal this 24th day of June, 
A. D. 1885. 

"[Signed] ! ' ' '" John Du Bois. [Seal.] 

"Witness: Geo. B. Vosburg." 

(2) At the same tliue said Thomas B. Farrington executed and delivered to 
John Du Bois a separatë instrument in writing, Of whlch thé following is 
a copy: 

"Whereas, John Du Bols has delivered to me a powër of attorney this day 
to settle and compromise a certain case in the circuit court of the United 
States in the Southern district of New York, wherein he is plaintiff, and the 
Trustées of the. New York and Brooklyn Bridge, impleaded with thé com- 
monalty, the mayor and aldermen of the cities of New York and Brooklyn, 
tfie défendants: Now, in case I shall settle and compromise said qjàim, I 
agrée that immediately after the receipt of the money, or so much thëreof 
accruing from settlement, to. pay over and deliver to my said principal, 
John Du Boîs, the sum of twenty-flve thousand dollars, and in no event to 
settle said case by compromise In such a manner that he shall not receive 
and realize said sum out of said compromise. As witness iny hand and seal 
this twenty-fourth day of July, A.' D. 1885. Thos. B. Farrington. 

"Attest: Geo. R. Vosburg." 
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(3) John Du Bois died May 5; 1886, hàving by his last will (duly probated 
after his death) devlsed and bequeathed his entire estate to John E. Du Bois, 
the défendant herein, whom ne named as his executor, and to whom letters 
testainentary on said will were issued on May 18, 1886, by the register of 
Clearfleld county, Pa. 

(4) On the lOth day of June, 1886, the défendant executed and delivered to 
said Thomas B. Farrington an instrument of writing extending said power 
of attorney, of which the following is a copy: 

"I, John E. Du Bois, in my own right and as executor of John Du Bois, 
deceased, do hereby make, renew, and extend the within power of attorney 
according to its terms, and with ail the powers therein set forth, and make 
the same irrévocable for one year from this date. As witness my hand 
and seal this lOth day of June, A. D. 1886. 

"[Signed] John E. Du Bois. [Seal]" 

(5) At the same time said Thomas B. Farrington executed and delivered 
to said John E. Du Bois a separate instrument of writing, of which the 
following is a copy: 

"Whereas, John E. Du Bois has delivered to me a renewal and extension 
of a power of attorney this day to settle and compromise a certain case in 
the circuit court of the United States in the Southern district of New 
York, wherein ne is plaintiff and the Trustées of the New York and Brook- 
lyn Bridge, impleaded with the commonalty, the mayor, and aldermen of 
the cities of New York and Brooklyn, the défendants: Now, in case I shall 
settle and compromise said claim, 1 agrée that immediately after the receipt 
of the money, or so much thereof accruing from settlement, to pay over and 
deliyer to my said principal, John E. Du Bois, the snm of twenty-flve thousand 
dollars, and in no event claim or charge him for my services therein, nor 
for fées, charges, or costs thereof, nor to settle said case by compromise 
in such a manner that John E. Du Bois shall not receive and realize said 
sum out of said compromise; and I agrée to indemnify him against ail fées, 
costs, and charges on account of said case. As witness my hand and seal 
this tenth day of June, A. D. 1886. Thomas B. Farrington. [Seal.]" 

(6) By divers instruments of writing, signed by the défendant, and delivered 
to said Thomas B. Farrington between June 25, 1887, and September 10, 
1892, the above power of attorney was extended upon the terms and condi- 
tions upon which it had theretofore been held, the last thereof being as 
follows: 

"I hereby extend the above power of attorney upon the same terms and 
subject to the same conditions and stipulations under which it has heretofore 
been held for the term of one year from the lOth day of June, 1892. As 
witness my hand and seal this lOth day of September, 1892. 

"[Signed] John E. Du Bois. [Seal.]" 

(7) On the 9th day of June, 1888, the législature of the state of New York 
passed an act, of which the following is a copy: 

"Chap. 564. 

"An act to authorize the adjustment of à claim by John E. Du Bois, as 

executor of the last will and testament of John Du Bois, deceased, and, 

In his own right against the cities of New York and Brooklyn, in relation 

to the construction of the bridge between those cities. 

"Section 1. The mayors of the cities of New York and Brooklyn, are each 

authorized to appoint one person, and John E. Du Bois may appoint a third 

person, and the three perspns so appointed shall examine and report whether 

or not the said John E. Du Bois, as executor of the last will and testament 

of John Du Bois, deceased, or in his own right, has a just and valid claim 

against the said cities, for the use, in the construction of the bridge between 

the said cities, of improvements in the mode of building piers for bridges 

and other structures, for which it is claimed that letters patent were granted 

to the said John Du Bois, now deceased, by the United States, dated the 

twenty-third : day of September, eighteen hundred and sixty-two, which hâve 

been sustained by a décision of the suprême court of the United States, and if 
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they flnd that hë lias such à claim, what would be a f air and reasônable com- 
pensation for the use of said improvements, and upon a report by the three 
persons so appointed, or a majority of them, that such a claim is just and 
valïd, if the report shall be approved in writing by the mayors of both of the 
said cities, the comptroller of each city shall pay to the said John E. Du Bois, 
as exécuter as aforesaid and in his own right, or his légal représentatives, out 
of any of the revenues of the city the amount reported by the three persons 
so appointed to be a fair and reasônable compensation for such use, or such 
part thereof, as shall be authorized and directed in writing by the mayors 
of both of the said cities, in the proportion in which payments by the said cities, 
on account of the said bridge, are required to be made by law, upon the exécution 
and delivery by the said John E. Du Bois as execntor, as aforesaid and in his 
own right or his légal représentatives, to each of the said comptrollers, of a 
relèase of any and ail claims against the said cities for the use of said improve- 
ment. 

"Sec. 2. The persons so appointed, shall hâve power In the performance of 
the duty aforesaid, to take testimony under oath, which any of them may ad- 
minister, and to procure proper évidence by experts. 
. "Sec. 3. This act shall take effect immediately." 

(8) Afterwards, and before June 4, 1891, the following stipulation in writing 
was executed: 

"In the matter of the claim of John E. Du Bois, as executor of the last will 
and testament of John Du Bois, deceased, and in his own right, against the 
cities of New York and Brooklyn, in relation to the construction of the 
bridge between those cities. 

"Before Stephen V. White, Jasper W. Gilbert, Charles M. Clancy, référées 
appointed pursuant to chapter 564 of the Laws of 1888. 

"It is stipulatéd as follows: The fées of the référées shall be to each the 
sum of $25 per session of from 12 to 4 o'clock, thèse fées to be paid at the 
close of the référence and the rendition of the report of the référées, and to 
be advanced by the suecessful and taxed against and paid by the defeated party. 
John B: Du Bois, individually and as executor, and the mayor, aldermen, and 
commonalty of the city of New York and the city of Brooklyn, and the Trus- 
tées of the New York and Brooklyn Bridge, agrée that the action pending be- 
tween them in the United States circuit court for the infringement of patents 
relating to the placing of piers in deep water shall be discontinued immediately 
upon the report of the référées appointed under chapter 564 of the Laws of 
1888 being made, providing the saine shall be adverse to the claimant, or in 
case the said: report be favorable to the said claimant and the report be ap- 
proved in writing by the mayors of both the said cities, and the amount awarded 
by the report so approved be paid; but it is expressly understood and agreed 
that nothing côntained in this minute shàll be construed as a stipulation or 
agreement on the part of the said mayors, or either of them, that the said 
report, wheh made, shall be approved by them, or either of them. Such dis- 
continuance shall not be made provided the said act shall be repealèd before 
the payment of the award. Written pleadings shall be prepared by the par- 
ties, the claimant to submit his pleadings within seven days, and the cities of 
New York and Brooklyn to hâve thirteen days thereaf ter in which to answer; 
and, if no further pleadings are submitted, the issues arising to be tried accord- 
ing to law, and that thé rules of law governing the admissibility of testimony 
in cases in the courts of law shall be adberëd to. Either party may read the 
testimony of the witnésses in the case of John Du Bois against the mayor, 
aldermen, and commonalty of the city of New York, the city of Brooklyn, 
and the Trustées of the New York and Brooklyn Bridge in said United States 
circuit court, with the same force and effect, and subject to the said objections, 
as though the same were taken herein, the parties so reading to produce, upon 
reasônable notice, for cross-exammation, the witness whose testimony ne reads. 
It is also stipulatéd that'two référées may hold meetings and take testimony 
in the absence of the third référée. It is further agreed that nothing côn- 
tained in the act of the législature under which the référées are appointed 
shall be construed to affect in any way any défense before the référées which 
the two cities, or thé trustées, or either of them, might urge in the courts of 
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the United States io answer to a suit upon the patent in question; and every 
such défense shall be available berein to the two citiès and the trustées. 

"Almet F. Jenks, 
"Corporation Counsel of Brooklyn. 
"Wm. N. Clark, 
"Corporation Counsel of New York. 
"Knevals & Perry, and 
"N. J. & N. J. Waterbury, Jr., 
"Attorneys for John E. Du Bois." 

(9) The said Thomas B. Farrington, assuming to act for the défendant, 
John E. Du Bois, but without any authority to do so other than that conferred 
by the above-recited power of attorney and the renewals thereof, of his own 
motion joined in the aforesaid référence under the said act of the législature 
of New York, and employed tberein counsel and attorneys at law, namely, 
Knevals & Perry and N. J. & N. J. Waterbury, Jr., and by his (Farrington's) 
authority, and not otherwise, they signed the above-recited stipulation. The 
défendant personally did not take any part in entering into said référence, or 
In making said stipulation, or in the proceedings thereunder. The défendant 
did not attend any of the meetings of the référées, and it does not appear that 
he had any knowledge of any of thèse matters until after the proceedings under 
the référence had fully terminated. 

(10) On the 15th day of February, 1893, the above-named référées made 
a report in writing against the aforesaid claim of the défendant, and favor- 
able to the plaintiffs herein, and delirered a copy of their report to each of the 
plaintiffs, but none to the défendant. 

(11) On or about the 24th day of March, 1893, the référées rendered to the 
plaintiffs herein a bill for their services, namely, $3,000 for each référée, mak- 
ing a total of ^9,000; and this sum was paid to the référées by the plaintiffs. 
For the reimbursement of the plaintiffs this suit was brought upon the above- 
recited stipulation. 

(12) There never was any taxation of the fées of the référées. In making 
out their bill the référées paid no regard to the terms of the above stipulation, 
but charged what they considered was a fair compensation for their services, 
without- taking into account the number of days they held sessions. 

(13) It is difficult to détermine with précision from the évidence the num- 
ber of days upon which sessions were held by the référées. It would seem 
that they did not exceed eighteen. On several of thèse days only one référée 
attended, and on only about six days were the three référées présent. 

(14) The sessions of the référées were conducted without any regard to the 
provision in the stipulation, "The fées of the référée shall be to each the sum 
of $25 per session of from 12 to 4 o'clock." It does not appear that a single 
one of the sessions held by the référées lasted four hours, or that they sat that 
long on any day. 

(15) One of the référées,— Jasper W. Gilbert,— not regarding the référence 
"as a trial. in court," prlvately consul ted Mr. Van Buren, the engineer of the 
New York City waterworks, in respect to mechanical and engineering sub- 
Jects eônnected with the subject-matter of the controversy, and thèse private 
consultations with Van Buren were for the purpose of "posting" said référée, 
or giving him information upon which to act, and they took place while the 
case was under considération by the référées, and before report made. 

At the trial the defendant's counsel submitted to the court the following prop- 
ositions or points, to which the court made the subjoined answers: 

(1) The plaintiffs hâve declared upon a certain contract which they allège 
was made between John E. Du Bois and them. Answer. This point is af- 
flrmed. 

(2) That the contract referred to in the flrst point was not executed by 
John E. Du Bois personally, but, if executed at ail, it was executed by 
Knevals & Perry and N. J. & N. J. Waterbury, Jr., claiming to act as his 
attorneys. Answer. This point Is affirmed. 

(3) There is no évidence sufflcient to prove that Knevals & Perry and N. 
J. & N. J. Waterbury, Jr., or either or any of them, were agents or attorneys 
of John E. Du Bois. Answer. This point is affirmed. 
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(4) That the power pf .attorney.from John Du Bois, dated 24 th day of June, 

1885, to Thomas p. .Farrlngton. Viiiich was cpritlnued oh tHë lOth of June, 

1886, subject to ; conditions set forth'ln défendants' Exhiblt'OV by ; John E. 
Du Bois, did npt aiïthorize Farrington to intrust a compromise to any other 
agent or attorney, or to employ any attorneys, for John E. Du Bois to com- 
promise bis claim. Nelther Was Thomas B. Farrington Wmself authorized 
in any eyent to compromise thé claim as to John B. Du Bois on any basis 
by wbich John E. Du Bois should receive a less suro than twenty-flve thousand 
dollars. Answer. This point embraces two propositions, each of which is sound. 
Thus règarded, the point is afflrmed. But I do not mean to déclare that the 
collatéral papers which Farrington. executed hâve any binding effect as against 
the plaintiffs. My views upon Farrington's authority are expressed in my 
opinion herewith flled.' ; . 

(5) The aîleged attempted compromise set out in the act of législature and 
eontract is so unreasonable, unequal, unfaiT, and outside of ; the usual and 
légitimât* taieans and modes of compromise, that it was not wlthin the power 
of eithe* Farrington to employ attorneys to make such a eontract for John E. 
Du Bois, nor of the attorneys who purported to exécute for him to make it. 
ArtsWer. This point is afflrmed. ■ .•• i 

(6) Thé "référées, havlng'been selected as per stipulation entered into by at- 
torneys at law clamiin'g to represent the plaintiffs and défendant ;to pass upon 
issues referred to by act of 9th of June, 1888, were .bound by the limitations 
agreéd Upon, and were obliged to cotiduct their investigation and, make their 
report substantially as set forth in said .agreement. Answer. This point is af- 
flrmed. • :'■■>•.. ;, ■■■:,-• 

(7) Neither the référées nor either of the parties without the- consent of the 
other party cbuld change or vary aiiyiof the tenus of the agreement of réf- 
érence; Answer. This point is affirmed. > ; 

(8) The taking of évidence on the investigation of the case by the référées, 
or either of thëm, 1 without notice of time or place to the parties to be affected 
by the testimony so as to permit a direct or cross-examination of the persons 
examlned^ was such an error or misconduct on the part of the référée or réf- 
érées as wtnfld vitiate the award or finding, and would not be validated by the 
payments of : fées by plaintiffs in this case, so as to compel the other . party to 
pay back thé fées thus advanoed.' ; > Answer. This point is affirmed. Vide 
Speer v. ' Bïdwell, 44 Pa. St. 23, 27; Fassmere v. Pettit, 4 Dali. 270. 

(9) If thé' uncontradicted testimony Of Jasper W. Gilbert beiEegarded as true 
that he "did' not regard lt as a référence at ail, as a trial in; court, and there- 
fore I spent considérable time In posting myself by consulting with Mr. Van 
Buren pàrtJcularly, the engineer of our waterworks, on mechanical and engineer- 
ing subjects," it was such an error or mlsconduct as vitiated the award or 
flnding; and particularly would this be so when it is remembered that in the 
agreement of référence it is stipulàted by the attorneys that the issues arising 
are to be tried according to law, and the rules of law governing the admis? 
sibility of testimony in cases in 'thé courts of law shall be adhered to. Answer. 
This point îs afflrmed. Vide Speer v, Bidwell, 44 Pa. St. 23, 27; Passmore 
v. Pettit, 4 Dali. 270. 

(10) As it doesnot appear the référées or the plaintiffs ever reported the 
alleged award tô John E. Du Bois, nor gave him any notice thereof, nor taxed 
any fées or cbsts, nor gave him any ndtice of any claim for taxation, the plain- 
tiffs are not ehtitled to recovér. Answer. This point is afflrmed in view of the 
lack of évidence !tO:gupply the place of taxation, or évidence, to show that the 
référées earned any- fées under the stipulation. 

(11) That under the évidence in the case the judgment of the court should 
be for the défendant. Answer, This point is afflrmed. 

And thereupon the court déiivefed the following opinion. ' 

Johns McGl'eà've, for plairitiffsî 
Qeo. À. JejalîS, fur défendant, , 

ACHESON, Circuit Jndgei It is not necessary to décide whether 
or not the collatéral papers of July 24, 1885, and June 10, 1886, e±- 
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ecuted by Thomas B. Farrington, hâve any binding force as against 
the plaintiffs. In the view I take of the case, they may be and are 
excluded from considération. Putting them aside altogether, with 
what authority was Thomas B. Farrington clothed? The utmost 
extent of his agency is to be found in the power of attorney of June 
24, 1885. He had no other authority than is there deflned. Now, 
clearly, he was therèby constituted a spécial agent, empowered to do 
spécifie acts only. There was then pendjng in the United States cir- 
cuit court for the Southern district of New York a suit in equity, 
brought by John Du Bois against the plaintiffs in the présent action, 
for the infringement of letters patent and the recovery of damages 
therefor. The power of attorney concerned that case, and empowered 
Farrington "to cârry on and conduct to final consummation or to 
compromise the above-stated case, and ail claim, demand, or damages 
therein çlaimed or méntiôned, in such manner or on such terms" as to 
him might "seeru expédient," with power to receipt for money âccruing 
from the same, and to give a release and discharge therefor. Far- 
rington was thus authorized to do one of two things, namely, either to 
carry on and conduct the patent suit in the circuit court to a finality, 
or to compromise it. In the attempted exécution of his authority he 
did neither. Instead of carrying on the case in the circuit court, 
which was learned in the patent law, Farrington undertook, in con- 
nection with the défendants in the action, to withdraw the litigation 
from that jurisdiction, and to create a spécial tribunal to détermine 
the rights of the parties. No such course of action was within the 
terms of the power of attorney, or the scope of the agency thereby 
created. Nor can the référence be sustained as a "compromise." In 
empowering Farrington to compromise the case Du Bois relied on the 
Personal knowledge, ability, and integrity of his chosen agent. The 
agency was a Personal trust and confidence. To compromise implied 
the exercise by Farrington of his own judgment as to agreed terms 
of settlement. Upon the plainest principles of the law of agency, the 
authority conf erred on Farrington to compromise could not be dele- 
gated by him to others. Yet nothiag less than this was attempted 
hère. The décision of the three référées was to be substituted for the 
judgment of the agent, who had been selected because of his supposed 
Personal fitness. Moreover, the stipulation pursuant to the New York 
act was, in its terms, very unusual. It was wonderfully one-sided. 
It secured to Du Bois nothing; not even fair play. A report favor- 
able to him would hâve availed him naught unless approved by the 
mayor of each of the two cities, — his antagonists. Yet he was clothed 
with no such veto power in case of a report adverse to him. It is not 
to be believed that a mode of procédure so extraordinary and unneces- 
sary was contemplated by Du Bois. By no fair reading of the power 
of attorney can its scope be extended so as to cover the transaction 
upon which the plaintiffs' claim rests. For thèse reasons, and other 
reasons appearing in the answers to the defendant's points, the find- 
ing of the court must be in favor of the défendant. And now, to wit, 
December 23, 1897, the court finds in favor of the défendant 
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In re LI SING. 

(Circuit Court of Appeals, Second Circuit. Aprll 7, 1898.) 

No. 93. 

1. Habeas Cobpits — Effect of Wriï. 

The questions which can be presented upon the wrlt of habeas corpus to 
review the décision of a United States commissioner relate to the jurisdic- 
tion of the commissioner and the legality of his order. 

2. Chinese— Act of Seftembeb, 1888. 

Section 12 of the act pï September 13, 1888, makirig the décisions of col- 
lectors of customs as to the right of Chinese persons to enter the United 
States final, in ail cases, unless reversed on appeal to the secretary of the 
treasury, even if It ever went into effect, is no longer so slnce tbe act of 
August 18, 1894. 

8. Samb— Act of 1894— Décision of Collector of Customs. 

The provision of the act of August 18, 1894, making the décisions of col- 
lectors of customs, when adverse to the right of Chinese persons to enter the 
United States, revlewable by the secretary of the treasury alone, does not 
make such décisions conclusive upon the fédéral courts when favorable to 
such right. 

4. Constitctional Law— Rdlb of Evidence. 

Section 3 of the act of May 5, 1892, requiring Chinese persons arrested 
under the act to establish by affirmative proof their right to remain in the 
United States, is constitutional. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

In June, 1893, Li Sing, then a résident of Newark, N. J., retnrned to China, 
and tbok wlth him a certificate issued by the impérial government of China at 
its consulate at New York, and signed by its consul, that he was permitted 
to return to the United States, and was entitled to do so, and which further- 
more styled him a "wholesale grocer." This certificate was viseed in Hong 
Kong by the United States consul on June 27, 1896, when Li Sing was about 
to return to this country. He thereaf ter returned by the way of Canada, and 
presented the certificate to the United States collecter of customs at Malone, 
N. Y., who canceled it on August 28, 1896, and permitted him to enter the 
country. On January 6, 1897, the United States officer who is called the 
"Chinese Inspector for the Port of New York" represented, in writing and 
under oatb, to John A. Shields, Esq., United States commissioner for the South- 
ern district of New York, that Li Sing bad unlawfully entered the United 
States, was unlawfully within that district, and that he was, and had been for 
many yeara, a Chinese laborer, whereupon he was brought before the commis- 
sioner for examination. The counsel for Li Sing insisted before the commis- 
sioner that, by the action of the collecter of customs at Malone, the question 
of the Chinaman's right to be and remain in this country was res adjudicata, 
and, furthermore, that he was a merehant. Testimony to this effect was given 
by Chinese witnesses exclusively, which was, received by the commissioner, 
notwithstanding the objection of the attorney for the United States. The com- 
missioner found upon ail the évidence that Li Sing was at the time of the ex- 
amination a Chinese laborer, was such at the time he departed for China, and 
for a term of years prior thereto, and was such af ter his return from China 
in August, 1896; and simply ordered his déportation, and did not order impris- 
onment, as a punishment or penalty. A writ of habeas corpus and a writ of 
certiorari were thereupon allowed by the circuit court for the Southern district 
of New York, upon Li Sing's pétition; and after a hearing the writ of habeas 
corpus was dismissed, and the relator was remanded to the custody of the 
United States marshal for déportation. This appeal waa taken by the relator 
from the order of the circuit court 
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Wm. C. Beecher, for relator. 
Max Kohler, Asst. U. S. Atty. 

Before WALLACE and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge (after stating the facts as above). The 
questions which can be presented upon the writ of habeaa corpus 
relate to the jurisdiction of the commissioner, and the legality of 
the order of déportation. It is claimed that he had no jurisdic- 
tion, because the action of the collector at Malone was a flnality, 
and that the relator cannot be detained, because the provisions of 
the third section of the act of May 5, 1892 (27 Stat. 25), under which 
his examination was conducted, were in violation of the constitu- 
tion. The proceedings for Li Sing's déportation were instituted 
by Inspecter Scharf, under section 12 of the act of May 6, 1882, as 
amended by the act of July 5, 1884 (23 Stat. 115), which provides 
that: 

"No CMnese person shall be permittefl to enter the United States by land, 
without produeing to the proper officer of customs the certificate in this act 
required of Chinese persons seeking to land from a vessel. And any Chinese 
person found unlawfully within the United States shall be eausod to be removed 
therefrom to the country from whence he came." 

The required certificate in regard to persons not laborers was 
specified in the sixth section of the same amended act; was to be 
obtained from the Chinese government by every Chinese person, 
other than a laborer, who was about to come to the United States; 
and was for the purpose of identifying the person, and evidencing 
the permission of the government for his departure. The section 
provided that this certificate — 

"Shall be produced to the collector of customs of the port In the district in the 
United States at which the person named therein shall arrive, and afterward 
produced to the proper authorities of the United States whenever lawfully de- 
manded, and shall be the sole évidence permissible on the part of the person 
so produeing the same to establish a right of entry into the United States; bat 
said certificate may be controverted and the facts therein stated disapproved 
by the United States authorities." 

It is not now contended that, under sections 6 and 12, the opinion 
of the collector of customs in regard to the character of the certifi- 
cate was final. "On the contrary, the implication of section 12 is 
strongly in favor of the view that the jurisdiction of the courts of 
the United States in the premises was not intended to be interfered 
with." U. S. v. Jung Ah Lung, 124 U. S. 621, 629, 8 Sup. Ct. 663. 
Section 12 of the act of September 13, 1888 (25 Stat. 476), is the one 
upon which the relator relies. This act was passed to take effect, 
as a whole, upon the ratification of a treaty then pending between 
the United States and the emperor of China, which was never rati- 
fied. Section 12 of this act provided that : 

"The collector shall in person décide ail questions in dispute with regard to 
the right of any Chinese person to enter the United States and his décision 
shall be subject to review by the secretary of the treasury and not otherwise." 

If this section had gone into effect, and had continued to be in 
effect until August 27, 1896, when the collector at Malone acted in 
86 F.— 57 
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tke matter, his décision would hâve been final. Nishimûra ETtiu 
v. IL S., 142 U. S. 651, 660, 12 Sup. Ot. 886. The treaty not having 
been ratified, a new ^ct,;of October 1, 1888 (25 Stat. 504)» was passed, 
which, as stated in Wan Shing v. U. S., 140 TL S. 424, 11 Sup. Ct. 

729— .... 

"Çteojared that from anfl afteri Its passage it should be unlawful (or any Chinese 
laborer, who at any time before had been or was then, or might thereafter bé, 
a résident within the "United States, and who had departed or might départ 
thereîrom, and should not hâve returned before its passage, to remain in the 
United States. And it further declared- that no certiflcates o£ Identity, under 
which, by, the act of May 6, 1882, Chinese laborers departing from the country 
were allowed to return, should thereafter be Issued; and it annulléd every cer- 
tiflcate 6t thé Kihd Which had been previously issued, arid provided that no 
Chinese Iaborer should be permitted to enter the United States by virtue 
thereof." 

It will jbe noticed that section 4 of the statute of May 5, 1882, 
had provided for certificates of identity which could be given to 
Chinese laborers departing from this country and intending to re- 
turn, and thàt this new statute of 1888 prohibited the future issu- 
ançe of such certiflcate to the labôring cïass, so that: 

"The resuit of the législation respecting the Chinese would seem to be this: 
That no laborers of that race shall hereafter be permitted to enter the United 
States, or even to return after having departed from the country, though they 
may hâve previously resided therein, and hâve left with a view of returning; 
and that ail other persons of that race, except those connected with the diplo- 
matie service, must produce ,a certiflcate from the authorities 6î the Chinese 
govérnment, or of such o'thèr forgign govérnment as thëy may at the time 
be subjects Of, showing thàt they are not laborers, and hâve the permission of 
that govérnment to enter the 1 United States, which certiflcate is to be viséed 
by a représentative of the govérnment of the United States." , Wan Shing v. 
U. S., supra. 

Section 3 of the act pf October 1, 1888, provided that ail the 
duties prescribed and powers conferred by section 12 of the act of 
May 6, 1882, already referred to, wère made applicable to the pro- 
visions of the new act. It would seem from the contrariety be- 
tween the acts of Septênlber and of October, 1888, that section 12 
of the act of September 13, 1888, was not regarded as ever hav- 
ing gone into effect XJ. r S. v. ,Gee Lee, ,1 C, C. A. 516, 50 Fed. 2.71. 
We intend to express ï\q opinion in; regard to section 13 of that 
act. The question is nô'lpnger a living one, for subsequently, in 
the act of August 18, 1894, c. 301 (28 Stat. 390), congress provided 
that: 

"In every case where an alien is excïuded from admission into the United 
States under any law or treàty now existing or hereafter made, the décision 
of the appropriate immigration or cuètômis officers, if adverse to the admission 
of such àlien, shall be final, nnless reversed on appeal t6 the secretary of the 
treasury." . . : ; ■ 

This makes the décision à final adjudication only when adverse 
to admission. If the immigration or customs officer décides to 
allow the immigrant to enter, such décision has no more force, as 
a controlling adjudication, when the question of right to be or 
remain in the United States cornes before court or commissioner, 
than it had under section 9 of the act of 1882, as amended in 1884, 
which was before the suprême court in U. S. v. Jung Ah Lung, su- 
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pra. Ie re Li Foon, 80 Fed. 881; Lem Moon Sing v. IL S.. 158 U. 
S. 538, 15 Sup. Ct. 967. 

The relator âsserts the unconstitutionality of the provisions of 
section 3 of the act of May 5, 1892, supra, wtiieh reqùired a Chinesè 
person who was arrested under the act to establish by affirmative 
proof bis lawful right to remain in the United States, and of the 
provisions of section 2 of the act of November 3, 1893 (28 Stat. 7), 
which reqùired a Ohinaman to establish certain facts by the testi- 
mony of two crédible witnesses, other than Chinese, upon an ap- 
plication for entrance into the United States on the ground that 
he was formerly a merchant in this country; It appears from the 
return to the writ of certiorari that ail the witnesses for the relator 
were Chinese, but that the commissioner excluded nothing, and 
decided, upon the. entire conflicting testimonv, that the défendant 
was a Chinese laborer. The question of the constitutionality of 
section 2 of the act of .1893 does not, therefore, arise upon this rec- 
ord. The question of thë constitutionality of provisions akin to 
those in section 3 of the act of May 5, 1892, in regard to require- 
ments of proof, was settled in Fong Yue Ting v. U. S., 149 U. S. 
698, 729, 13 Sup. Ct. 1016. The opinions of the suprême court in 
Wan Shing v. U. S., 140 U. S. 424, 11 Sup. Ct. 729, and in Wong 
Wing v. U. S., 163 U. S. 228, 16 Sup. Ct. 977, are also suggestive 
upon the extent of the power of congress to make provisions merely 
for the déportation of aliens who are deemedto be unlawfully in 
the country. The order of the circuit court is affirmed. 



UNITED STATES v. BORGFELDT et al. 

(Circuit Court of Àppeals, Second Circuit. January 25, 1898.) 

No. 27. 

C08TOM8 Dotibs— Classification— "Bkowuie Albums." 

"Brownié Albums," or décalcomanie books, containing lithographie prints 
so prepared that they may be transferred to articles by what is known as the 
"décalcomanie process," were diitiable, under paragraph 436 of the act of 
1890, as toys not otberwise provided for, and not, under paragraph 308 of the 
act of 1894, as lithographie prints. 

Appeaî from the Circuit Court of the United States for the Southern 
District of New York. 

This was an application by George Borgfeldt & Co. for a review of 
a décision of the board of gênerai appraisers reversing the action of 
the collecter in classifying for duty certain imported goods. The 
court below affirmed the décision of the board, and the United States 
hâve appealed. The opinion filed below by TOWNSEND, District 
Judge, was, in full, as follows: 

"The articles in question are 'Brownie Albums,' or décalcomanie books, con- 
taining lithographie prints so prepared that they may be transferred to articles 
by whàt ls known as the 'décalcomanie process.' They were assessed, under 
paragraph 308 of the act of 18&4, as lithographie prints. The importer protested, 
claiming that they were dutiable under various other provisions of said act, and, 
under paragraph 436 of the act of 1890, as toys. The board of gênerai appraisers 
tounà that the articles were toys, and sustalned the protest of the Importer. 
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Paragraph 43(5 applies only to toya not otherwïse providëd for. Paragrapb 
308 contalns no such provision. It is clear that thèse articles are toys, and the 
only question is whether they are ro;therwise provided for as lithographie prints. 
I ani inclined to think, inasmuch as thèse articles differ from the ordinary litho- 
graphie prints, in being produced in book form, with a printed title page and 
directions for use, in being impressed on unglazed paper, and covered with a 
white-lead surface, so that they may be transferred to articles, in order thereby 
to furnish amusement for children, that they hâve been advanced from litho- 
graphie prints to a toy known as 'Brownie Album,' the object of which is not 
to serve as a lithographie print, but as à toy to be used in the way indieated by 
the printed directions. The board haying found, therefore, upon satisfactory 
évidence, that the articles were toys, I think its flnding should not be disturbed. 
The décision of the board of gênerai appraisers is therefore affirmed." 

Henry C. Platt, for the United States. 
Albert Comstock, for appellees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PER CURIAM. We concur in the conclusions expressed by Judge 
TOWNSEND in his opinion rendered in deciding this cause in the 
court below, and his décision and that of the board of gênerai apprais- 
ers are therefore affirmed. 



UNITED STATES v. FAWOETT. 
(Circuit Court, S. D. New York. April 26, 1897.) 

1. Customs Administrative Act— Déclaration by Consignée. 

Section 1 of the customs administrative act (1 Supp. Rev. St. p. 748), provid- 
ing that ail imported merchandisè shall be deemed the property of the con- 
signée, was intended to prevent frauds upon the government arising from 
collusive transfers, and confers no right upon a mère consignée to make a 
déclaration as "owner" under section 5, but he must make the déclaration 
as consignée, and in the déclaration must state truly the naine of the owner. 

2. Same — False Déclaration — Indictment. 

In an indictment under section 6, of the customs administrative act, relat- 
Ing to knowingly making any false statement In a déclaration for entry, an 
averment that the défendant "willf ûlly declared that be was the owner 
of the goods, whereas In fact he was not the owner, as he then and there 
well knew," is suffleient upon demurrer. 
8. Same — Intent to Defraud. 

An intent to defraud the United States is not an essentlal ingrédient of 
the offense constituted by section 6 of the customs administrative act 

4. Same— Filing Déclaration. 

No offense is complète under section 6 until the false déclaration there 
referred to is fùed or offered to be flled with the colleetor when making or 
attempting to make entry of the goods. 

5. Same— False Déclaration— Frauds in General. 

Section 6, specifically providing the puhishment for false statements In 
déclarations for entries, and providing a heavier punishment than is im- 
posed by section 9 for frauds in gênerai, must be held to apply exclusively 
to such false statements, and an indictment for that particular offense can- 
not proceed under section 9. 

Wallace Macfarlane, U. S. Atty., and Max J. Kohler, Asst. U. S. Atty. 
W. Wickham Smith and Abram J. Rose, for défendant. 

BRGWN, District Judge. On the 12th of January, 1897, the dé- 
fendant was indicted in the circuit court of this district upon the 
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charge that on the 22d day of March, 1895, at this port, for the pur- 
pose of securing the entry of merchandise imported into the United 
States ne knowingly and willfully made the false statement, in the 
déclaration for entry, that "he was the owner of the goods, whereas 
in fact he was not the owner, as he well knew." The first three 
counts of the indictment présent this charge in différent forms under 
tlie sixth section of the customs administrative act of June 10, 1890 
(1 Supp. Kev. St. p. 748), which déclares that "any person who shall 
knowingly make any false statement in the déclarations provided for 
in the preceding section » * » shall on conviction thereof be 
punished by a fine not exceeding $5,000, or be imprisoned at hard 
labor not more than two years, or both, in the discrétion of the court." 

The fourth count is drawn under section 9 of the same act, which 
provides the same punishment (except that the imnrisonment is not to 
be at hard labor) in case "any person shall make or attempt to make 
any entry of imported merchandise by means of any fraudulent or 
false invoice, affldavit, letter, paper, or by means of any false state- 
ment written or verbal, or by means of any false or fraudulent prac- 
tice or appliance whatsoever." 

Upon demurrer to the indictment, it is contended by the défend- 
ante counsel that none of the counts sufficiently apprize the accused 
of the nature and character of the crime with which he is charged; 
that the first three counts are also insufficient, inasmuch as they do 
not allège any intent to defraud the United States. 

For the purposes of the argument of the demurrer, but not other- 
wise, it was admitted that the défendant was the consignée of the 
merchandise imported; and on this view it is also contended by the 
défendant, that the first three counts do not set forth any crime, for 
the reason that the first section of the customs administrative act 
déclares, "that ail merchandise imported into the United States shall 
for the purpose of this act, be deemed and held to be the property 
of the person to whom the merchandise may be consigned" ; and that 
therefore the défendant, as consignée, might lawfully make the own- 
er's déclaration under section 5 of the customs administrative act, 
although he was not the actual owner of the goods. 

The provisions of section 5 of the act above named are, however, 
plainly incompatible with that construction. The distinction is there 
very clearly drawn between the form of déclaration required to be 
made by a consignée, importer, or agent, when not the owner, and 
the déclaration required when made by the actual owner of the 
goods. Thèse very spécifie and clear provisions in section 5 override 
the gênerai provision of section 1, so far as pertains to the déclara- 
tions required to be made for the purposes of entry. The history of 
the phrase used in section 1, ever since the act of March 2, 1799 (1 
Stat. 675), where it first occurs, and the adjudications upon it, show 
that the object of that provision was to prevent frauds upon the 
government arising from collusive transfers; and that it had no réf- 
érence to the spécifie forms of déclaration which by subséquent stat- 
utes (March 1, 1823 ; 3 Stat. 730) were required to be used according 
to the nature of the importation in each case. See Harris v. Dennie, 
3 Pet. 302; Howland v. Harris, 4 Mason, 497, 500, Ped. Cas. No. 6,794; 
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De Wblf y. Harris, 4 Mason, 539, 540, Fed. Cas. No. 4,221; Har- 
ris t. De Wolf, 4 Pet. 147. Later statutes hâve simply repeated 
tiie original phraseology. Rev. St: § 8058. I hâve no doubt, there- 
f ore, that a mère consignée of goods, having no property interest in 
them, has no right to make a déclaration as owner under section 5 of 
the customs administrative âct, but must make the déclaration as 
consignée, and in that déclaration must state truly the name of the 
owner. 

2. Disregarding the provision ©f section 1, thèrefore, as having no 
bearing upon the form of déclaration required by section 5, there is 
no such ambiguity or uncertainty in the charge of the first three counts 
of the indictment as to require any further spécification in order to 
give the défendant a sufficiently clear understanding of the nature 
and ebaracter of the offense charged. It is sufflcient that the indict- 
ment avers that the défendant "willfully declared that he was the 
Owner of the goods, — whereas in fact he was not the owner, as he 
then and there well knew." This déclaration, and the import of it, 
are as direct and simple as in any ordinary averments of fact in in- 
dictments for perjury. See U. S. v. Wood, 14 Pet. 430. There may 
be peculiar circumstances in which the question whether a person 
was owner or was not the owner, might dépend upon the détermina- 
tion of a question of law ; but such a possibility surely does not affect 
the sufflciency of the ordinary f orms of pleading. In any event, it 
would be necessary in order to convict, that the défendant should 
be found to hâve made the false claim of ownership kuowingly. 
The indictment so charges; and of this fact the jury must be satisfied 
beyond reasonable doubt, or the défendant would be entitled to ac- 
quittai. 

3. I do not think an intent to defraud the United States is any 
essential ingrédient of the offense constituted by section 6. The 
object of that section is to secure truthful déclarations on the en- 
tries of mèrchandise, according to the actual fact; and to secure this, 
section 6 providès that any person who shall knowingly make any 
false statements in such déclarations in any material matter shall be 
punished. The intent or object of the accused in making such a 
false statement, is not, I think, material. The government is not 
required to prove the particular intent; nor can the defendant's mo- 
tive or object be a justification. The first three counts should, thère- 
fore, be sustained. 

4. The fourth count contains some additional averments; among 
others, that the défendant "did make entry of the said mèrchandise by 
means of a false and fraudulent déclaration," etc. The déclaration 
set forth in this count is, however, the same déclaration as owner 
that is sët up in the three preceding counts; and there is nowhere 
in the fourth count any spécification of any falsity or false practice, 
or false papér, Or false statement, other than in this same déclaration, 
and the statement that the défendant was not the owner of the 
goods, precisely as in the preceding three counts. This is plainly 
covered by section 6. That section speciûcally provides the pun- 
ishment foi" this particular class of false statements, and for no 
other class; and it provides a heavier punishment, i. e. at hard labor, 
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than is imposed by section 9 for frauds in gênerai. In accordance 
with the décision in U. S. v. Kuentsler, 74 Fed. 220, it must be, there- 
fore, considered that the spécifie provision of section 6 applies exclu- 
sively to false statements in déclarations for entry, and that the in- 
dictment, therefore, cannot proceed under section 9 for that particular 
offense. 

It is suggested for the government that section 9 provides a pun- 
isliinent for entering or attempting to enter goods by nieans of any 
fraudulent appliance, including a false déclaration, etc.; while the 
offense under section 6 might be committed without any entry or 
attempt to enter the goods; and that as there was an entry in this 
case, the fourth count should stand. I do not think, however, that 
this construction can be given to section 6. On the contrary, I think 
no offense is complète under that section until the false déclaration 
there referred to is filed or offered to be filed with the collector when 
making or attempting to make entry of the goods. Section 5 pro- 
vides that whenever merchandise is entered, one of the following 
déclarations * * * shall be filed with the collector of the port at 
the time of entry. Section 6 déclares that any person who shall 
knowingly make "any false statement in the déclarations provided 
for in the preceding section" shall be punished. The déclarations 
"provided for" are déclarations filed with the collector at the time of 
making entry; so that the presentment of the false déclaration to the 
collector for the purpose of making entry of the goods, is in my judg- 
ment necessary to the completion of the offense. Section 9, therefore, 
contains no additional or différent ingrédient applicable to the facts 
of the présent case, where the only falsity is in the statement made 
in the déclaration; and as section 9 provides a lighter punishment, 
it cannot be deemed to include the spécifie cases covered by section 
6. The fact, moreover, that the punishment under section 6 is at 
hard labor, while that under section 9 is not, confirms the conclusion 
that the offense under section 6 could not be deemed complète unless 
the false déclaration was used, or sought to be made use of, in making 
entry of the goods. For that is the only use that can be made of the 
déclaration; and it is not crédible that it was inte'jded to punish 
falsity ïn a déclaration never used, or sought to be used at ail, more 
sevêrely than other frauds by which an unlawful entry is in fact ac- 
complished. 

The demurrer as to the fourth count is, therefore, sustained, and 
as to the flrst three counts, overruled. 
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MENASHA WOOD SPLIT PTTIXEY 00. et al. T. DODGB et aL 

(Circuit Court of Appeals, Seventh Circuit February 7, 1898.) 

Patents— Separable Pdlletb. 

The î)odge & Philion patent, No. 260,462, for an Improvement te separ- 
able pulleys, construed on appeal from an order granting a preliminary in- 
junction, and held, that infringement was not so clear as to warrant the 
court below In granting such an injunction. 85 Fed. 971, affirmed on appli- 
cation for rehearing. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Wisconsin. 

This was a suit in equity by William W. Dodge, Melville W. Mix, 
and the Dodge Manufacturing Company against the Menasha Wood 
Split Pulley Company and others, for alleged infringement of letters 
patent No. 260,462, issued July 4, 1882, to Wallace H. Dodge and 
George Philion, for an improvement in separable pulleys. The circuit 
court entered an interlocutory order granting a preliminary injunction, 
and the défendants appealed. On November 29, 1897, this court filed 
an opinion reversing the order below. 85 Fed. 971. The cause is 
now heard on a pétition by the appellants for a rehearing. 

Wm. F. Vilas and J. C. Kerwin, fov appellants. 
Lysander Hill and John W. Hill, for appellees. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

SHOWALTER, Circuit Judge. Notwithstanding the earnest argu- 
ment presented on this application, we still concur in the conclusion 
already announced. Since that argument is directed more especially 
against what was said in my individual opinion, I take this oppor- 
tunity, entirely on my own account, of putting down certain impres- 
sions apparently not already made clear. The patentées say in their 
spécification: 

"Heretofore separable pulleys bave been made in parts fltted and bolted to- 
gether prior to being bored and turned, and therefore they were fitted to the 
shaft and secured thereon In ordinary way. Such pulleys are not interchange- 
able as to shafts of différent diameters. Our improvement obviâtes— First, the 
old and lmperfect mode of fastening the pulley in place on the shaft; and, 
second, renders the same pulley readily applicable to shafts of différent diam- 
eters." 

The invention of the patent seems to concern, not the opération of 
a pulley as such, but the construction of a separable pulley with réf- 
érence to the method of putting it on the shaft and holding it there. 
The patentées say further: 

"The parts of the bar, B, are so placed in the rim segments that they will 
not touch each other at the axis or hub of the wheel when the ring segments 
are placed in position [that is, as I understand, with the meeting ends in con- 
tact!. The clamping bolts, G, G, are then inserted with pièces of thln wood 
or veneering, I, between the parts of the bar, B, to prevent them from sprlng- 
ing together under the action of the bolts while being turned in the lathe. 
The exterior rim segments, d, e, f, g, are then applied, and secured by glue, 
nails, or other suitable rueans, and eut transversely in Une with the previous 
eut" 
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As I understand, the meeting ends of the primary ring are 
brought into contact, and the strip, I, inserted so as to fill up the open- 
ing between the separated portions of the hub bar. The clamping 
bolts are then inserted, the nuts on thèse bolts are screwed down, and 
the two parts of the primary ring are thus held firmly together. The 
exterior ring segments are now put on the structure. The eut across 
thèse segments must therefore, in practice, be made before they are 
put on. The sentence last above quoted may read: "The exterior 
ring segments, d, e, f, g, are then applied and eut transversely in line 
with the previous eut, and secured by glue, nails, or other suitable 
means." It is nowhere stated in the spécification that the meeting 
ends of the primary ring are separated when the ring halves are ini- 
tially bolted together with the strip, I, between them. The contrary 
seems plainly implied from the spécification and drawings. The 
strip, I, is sufflciently thick to prevent the springing together of the 
two separated portions of the hub or spoke bar under stress of the 
bolts when the ends are in contact. It was suggested by me in the 
opinion previously delivered that the exterior rim segments might be 
put on before the two parts of the primary ring had' been bolted to- 
gether. In that method of construction the two ends of the primary 
ring would be left apart the width of the kerf afterwards made in saw- 
ing asunder the exterior rim segments. After this sawing apart had 
been done, the two halves of the pulley could be placed with their 
meeting ends in contact, the strip of wood, I, could be inserted, and 
thereafter the bolts, and then the shaft hole could be bored truly 
central and the pulley turned on its face and edges. 

It is suggested in the argument on the présent application that 
the meeting ends of the primary ring remain apart when the bolts are 
inserted to bring the halves together against the strip, I. The strip, 
I, as indicated in the patent, is not thick enough to admit of this 
method of construction. The function of that strip is to pre- 
vent the springing together of the separated parts of the hub bar 
under tension of the bolts when the ends are in contact. Moreover, 
the structure of the rings, as described in the spécification, is a rigid 
structure, not intended to be sprung or bent. And, still further, on 
the method proposed in the argument, the exterior outline of the pul 
ley would not be an exact circle after the meeting ends are sprung to- 
gether. Without dwelling on the matter, I do not clearly find in the 
spécification of this patent the structure proposed in the argument 

In a pulley made on the method apparently used by this appellant, 
the meeting ends need not be together, even when the pulley is in place 
on the shaft. Strong bolts through the spoke bar near the hub and 
near the ends may well hold the kind of pulley last indicated firmly 
and securely on the shaft when the meeting ends of the rim and spoke 
bar are not in contact. Would the learned counsel for appellee con- 
tend that such a doubly bolted pulley was an infringement of either 
of the claims of this patent? Thèse patentées did not secure any 
claim for holding the hub on the shaft without contact at the meeting 
ends functional towards that resuit. Shall the claims be construed 
as though the words "when the meeting ends of the rim are in contact" 
were not in them? If there were a claim like this, "a separable pulley, 
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whërëof the meeting faces of thé spoke bar and hub are slightly sepa- 
rated, cômbined with clamp boita, G, whereby said hub is- clamped 
upon the shaft," thé question would be différent. The argument that, 
in thecà&e of the patent in suit, contact at the meeting ends is merely 
to complète and strengthen the rim, and that such contact is fvmc- 
tionless in holding the pulley on the shaft, would seem to eliminate 
from eachclaim that factor expressed by the words "When the meeting 
ends of the rim are in contact." 

The foregoing are merely my individual impressions from the 
record as it cornes before us on this appeal. The order of the court 
is that the rehearing be denied. 



AMERICAN CARPET-LINING CO. v. BEALE et al. (two cases).! 

(Circuit Court, D. Massachusetts. July, 1880.) 

Patents — Invention— Machines for Sewing Parallei. Seams. 

The Canfield patent, No. 86,057, for an improvement in sewing machines 
for sewing parallel searns, çonsidered on motion for preliminary injunction, 
and held valid and infringed. 

Thèse were two suits brought by the American Carpet-Lining Com- 
pany against Joseph H. Beale and others ; the first being upon letters 
patent No. 74,328, issued February 11, 1858 (reissue No. 3,247, dated 
December 29, 1868), for machines for sewing carpet linings; and the 
second upon letters patent No. 86,057, issued January 19, 1869, to 
Félix P. Canfleld and Joël F. Fales, as assignée of said Canfield, for an 
improvement in sewing machines for sewing parallel seams. The 
causes were heard on motions for preliminary injunction. 

J. E. Maynadier, for complainant 
W. M. Parker, for défendants. 

LOWELL, Circuit Judge. In the former of thèse suits, which is 
brought on the Fales patent, theré seems to be a fair question whether 
Fales was truly the inventor of the improvement, or whether it was 
made by Canfield. In the second, which is brought on the Canfleld 
patent, there is no such défense, nor any défense, except that the 
patent is void on its face, for not clearly distinguishing between what 
is new and what is old. The point hère taken is" that, if Fales in- 
vented what is described in his patent, the spécification of Canfleld 
should hâve disclaimed it in terms. But the only objection taken 
to Fales' patent is that Canfield was the inventor. If so, the Fales 
patent is void; and Canfleld truly says that he invented the whole 
improvement, if he does say so. If Canfleld did not make the in- 
vention, the Fales patent is valid, and an injunction should issue on 
that. As a matter of combination, I think the Canfield patent can 
be sustained, even if Fales did invent a part of the new mode of 

i This case has been heretofore reported in 5 Ban. & A. 529, and is now pub- 
lished in this séries, so as to include therein ail circuit and district court cases 
elsewhere reported which hâve been inadvertently omitted from the Fédéral Re- 
porter or the Fédéral Cases. 
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opération, because what Canfleld claims is one entire combination. 
Judge Blatchford has granted an injunction in a suit on this patent. 
Tliere is no déniai of infringement of the Canfleld patent, except in 
argument, and a gênerai déniai in the answer. The évidence on 
both sides describes a machine which infringes Canfleld. My con- 
clusion is that a preliminary injunction should not be granted in the 
flrst-named suit, and that one should be granted in the second; and 
it is so ordered. 



SOUTHERN LOG CABT & SUPPLY CO. v. LAWRENCE et al. 

(Circuit Court of Appeals, Fifth Circuit. April 19, 1898.) 
No. 675. 

1. Maritime Liens — Admiravtt Jurisdiction. 

A flatboat, with a pile driver and its engine erected thereon, -which is 
mainly used in constructing bulkheads for the érection of channel lights, and 
•which is also employed in transporting materials used in the work (being 
towed by a tug for this purpose), is to'be classed as a "vessel" within the 
maritime jurisdiction, and subject to maritime liens. 

2. Samb— Sbamen's Wages. 

Persons employed upon such a boat, who assist in moving her about, and 
who also work the pile driver and are engaged in constructing the bulkhead, 
are to be regarded as rendering maritime services, so as to give them a 
lien on the vessel for tlieir wages. 

Appeal from the District Court of the United States for the South- 
ern District of Alabama. 

This was a libel in rein by Millard T. Lawrence and others against 
an unnamed flatboat or pile driver of which the Southern Log Cart 
& Supply Company were claimants, to recover a balance of wages 
due for services rendered on the said boat. The district court held 
that the boat was a "vessel" capable of becoming the subject of a 
maritime lien, and that the services rendered by the libelants were 
maritime services, and accordingly rendered a decree in their fa- 
vor. The opinion of the district judge, which contains a full state- 
ment of the facts, is reported in 84 Fed. 200. 

Harry T. Smith, for appellant. 

J. Ealston Burgett, W. D. McKinstry, and Leslie B. Sheldon, for 
appellees. 

Before PAEDEE and McCORMICK, Circuit Judges, and 
SWAYNE, District Judge. 

PEE CUEIAM. For the reasona given by the learned district 
judge, and found in the transcript, the decree appealed from is af- 
ârmed. 
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GEOSSETT y. TOWNSEND. 

(Circuit Court of Appeals, Ninth Circuit February 14, 1898.) 

No. 389. 

Beaman— SnippiNO Articles— Allotment of Wages. 

Act June 19, 1886, § 3, permitting a seamaD to stipulate in his shlpplng 
agreement before a shipping commissioner for an allotment of wages to a 
créditer, was by implication repealed by Act Feb. 18, 1895, providing that 
the shipping agreement made before a shipping commissioner for a coastwise 
voyage shall not include the clause relating to an allotment of wages, and 
where such an allotment is made it is invalid, and money pald under it can- 
not be deducted from the seaman'a wages. 

Appeal from the District Court of the United States for the North- 
ern District of California. 

H. W. Hutton, for appellant. 
George W. Towle, Jr,, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

GILBERT, Circuit Judge. On May 24, 1896, the libelant shipped 
as a seaman on the American bark J. D. Peters, at Port Townsend, in 
the state of Washington, for a voyage to Alaskan ports and to return 
to San Francisco. He signed the shipping articles before a United 
States shipping commissioner. The voyage was estimated to con- 
sume four months. It began May 24, 1896, and ended September 20, 
1896. At the time of signing the articles it was represented to the 
master of the vessel and to the shipping commissioner that the libel- 
ant was indebted in the sum of $25 to one Max Levy for board and 
clothing at Port Townsend. To secure the payment of that debt, the 
libelant made an allotment from his wages to be earned of $10 per 
month for the first two months of the voyage and $5 for the third 
month, and signed an allotment note of $23 therefor. The note was 
paid by the agents of the vessel at Port Townsend. On the comple- 
tion of the voyage it was claimed that the allotment note was invalid, 
and that the $25 was unlawfully deducted from the libelant's wages by 
the master of the vessel. This suit was brought to détermine the 
question of the legality of the allotment, and the principal question 
presented on the appeal is whether a seaman engagea in a coastwise 
voyage may make an allotment to the extent of $10 per month of his 
wages to be earned on the voyage. In order to understand the scope 
and purpose of the more récent législation upon this subject, it is 
necessary to refer to the earlier statutes. The act of congress of June 
7, 1872 (17 Stat. 202), entitled "An act to authorize the appointment 
of shipping commissioners, by the several circuit courts of the United 
States, to superintend the shipping and discharge of seamen engagea 
in merchant ships belonging to the United States, and for the further 
protection of seamen," provides, in section 12: "That the master of 
every ship bound from a port in the United States to any foreign port, 
or of any ship of the burden of seventy-five tons or upwards bound 
from a port on the Atlantic to a port on the Pacific, or vice versa, 
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shall, before he proceeds on such voyage, make an agreement in writ- 
ing or in print with every seaman whom he carries to sea as one 
of the crew, in the manner hereinafter mentioned." Then follows 
an enumeration of the items which must bë contained in the agree- 
ment, the last of which is: "Eighthly. Âny stipulations in référ- 
ence to advance and allotment of wages or other matters not con- 
trary to law." The section concludes with the proviso that section 
12 "shall not apply to masters of vessels where the seamen are by 
custom or agreement entitled to participate in the profits or resuit 
of a cruise or voyage, nor to masters of coastwise nor to masters of 
lake-going vessels that tôuch at foreign ports." By section 13 it is 
pruvided that the agreement must be signed by each seaman in the 
présence of the shipping commissioner, who shall certify the same. 
Sections 16 and 17 provide as follows: 

"Sec. 16. That ail stipulations for the allotment of any part of the wages of a 
seaman during his absence which are made at the commencement of the voyage 
shall be inserted in the agreement and shall state the amounts and times of the 
payments to be made and the persons to whom such payments are to be made. 

"Sec. 17. That no advance of wages shall be made or advance security be 
given to any person but to the seaman himself or to his wife or mother, and no 
advance of wages shall be made or advance security given unless the agreement 
contains a stipulation for the same and an accurate statement of the amount 
thereof ; and no advance wages or advance security shall be given to any sea- 
man except in the présence of the shipping commissioner." 

By the act of January 15, 1873, congress amended section 12 of the 
former act, and provided that that section should not apply to masters 
of vessels when engaged in trade between the United States and the 
British North American possessions, or the West India Islands, or the 
republic of Mexico. By the act of June 9, 1874, it was enacted that 
none of the provisions of the act of June 7, 1872, "shall apply to sail 
or steam vessels engaged in the coastwise trade, except the coastwise 
trade between the Atlantic and Pacific coasts, or in the lake-going 
trade, touching at foreign ports or otherwise, or in the trade between 
the United States and the British North American possessions, or in 
any case where the seamen are, by custom or agreement, entitled to 
participate in the profits or results of a cruise or voyage." It will be 
seen that the act of 1874 effectually modified the prior législation con- 
cerning shipping commissioners, and excluded from its opération ves- 
sels in the coastwise trade, with the exception named. In other 
words, in the shipping of seamen for coastwise voyages other than 
those between the Atlantic and Pacific coasts, the agreements of mas- 
ters with the seamen were not thereafter required to be signed under 
the superintendence of a shipping commissioner, it being the purpose 
of the amendatory act to leave masters at liberty to obtain and make 
contracts with seamen for voyages upon such terms as to advance or 
allotment ôf wages or otherwise as might be agreed upon, as to ail 
voyages in the coastwise trade, with the exception named. So stood 
the law until the act of congress of June 26, 1884 (23 Stat. 55), entitled 
"An act to remove certain burdens on the American merchant ma- 
rine," etc., which prohibited any advance of wages whatever, and any 
allotment except to a wife, mother, or other relative, by stipulation in 
the shipping agreement. This provision, by its terms, applied to sea- 
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mèfa bfi'aiïvesselsleiîcejit whaling'vèssels'i The act of Jtmè 19, 1886, 
§ 3 (24 Stat.;80), ; ai ter providing, in: section 2, "that shipping commis- 
sion'êrs may ship ahd mschargëcrews for any vessel engagëd in the 
coastwise trade," etc., àmended section 10 of the act of 1884 :i by striking 
out the portion relating to wife, mother, or other Relative, and pro- 
vidëd that a seaman (i might stipulate in his shipping : agreement for an 
allotment to his wife, mother or othër relative, or to an original cred- 
itor in liquidation of any just debt 'for board or clothing, which he 
may hâve contracted prior to the engagement, not exceëding $10.00 
përmonth for each month of the time usùally required fur the voyage 
for which the seaman has shipped,, uiidèr such régulations as the secre- 
tary gî the treasury mày prescribe." It will thus beseëh that from 
and âfter the date of the àmendment 6i 1886 ail seamen shipped at 
American ports, for any voyage, wëre given the power to cohtract, but 
only by a writtëh stipulation in |thëir shipping agreements for an 
allotment of wages tp the limited aïnpùnt of $10 pèr month for each 
month of the time usually required; for the voyage, ahd no more, and 
only as an allotment to wife, mother; or other relative, or to an orig- 
inal; c'reditof to pay a just , board or clothing dèbt already contracted; 
and, •furtJbier,, that, it was permitted, but not required, that crews for 
coastwise voyages be shipped before a shipping commissioner. On 
August 19, 1890 (26 Stat. 320), "An act to amend the.laws relative to 
shipping coinmissioners" was passed, providing "that when a crew is 
shipped hy a shipping commissioner for any American vessel in the 
coastwise trade," etc., "as authorjzed by section 2 of an act approved 
June 19, 1886, * * * , an, ; agreement shall be made with each sea- 
man engagea as one of such crew in the same manner ahd form as is 
providedj hy sections forty-five hundred and eleven (section 12 of the 
act of ;1872) and forty-five hundred and twelve of the Revised Stat- 
utes." On February 18, 1895 (2S Stat. 667), an act was passed to 
aniend the act of August 19, 1890. It déclares that when a crew is 
shipped by a shipping commissioner for any American vessel in the 
coastwise trade, as authorized by section 2 of the act of 1886, "an 
agreement shall be ma,de,with each seaman engagea as, one of such 
crew, in the same manner as is provided by sections four thousand 
five hundred and eleven and four thousand five hundred and twelve of 
the Eevised Statutes, not however including the sixth, seventh and 
eighth items of section four- thoosand five hundred and eleven. [Then 
follows a provision applying sections 45i9, 4526-4530, 4535, 4536, and 
4542-4547 to the agreement.] * ■ * * But in ail other respects such 
shipment, of seamen shall be regajded as if bôtb shipment and agree- 
ment had fyeen entered i,ntp between the master pf a vessel and a sea- 
man withput;going before a shipping commissioner." The sixth, sev- 
enth,. andeighth items so excluded from the, agreement are the fol- 
lowing; . .,. - . ■ ,,..,,: ,■,: ■ ■ ■■ > 

"Sixth. À scâtè of the provisions winch are to be fiirnis'hed to each seaman. 
Seventh. À'ny régulations as to cohdiict on board, and as-tô fines, short altàw- 
anee of provisions, or other ;la*fnl punishments for misconduct, which may: be 
sanctioned by congress as proper;to be adopted, and which , the parties-agree to 
adppt. Eighth, Any stipulations i» référence to advance and allotment of wages, 
or other matters not eontràry tô law." ' : ' 
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Doës the act of 1895, by enacting that, in cases of shipment before a 
shipping commissioner for a coastwise voyage, the shipping agreemënt 
shall not include the eighth item of the schedule, which was thereto- 
f ore an essential feature in the agreemënt in cases where there was 
to be an allotment, by implication repeal the authority which had 
been conferred to make allotment of wages to be earned in coastwise 
voyages; or was it the intention only to prescribe what should be the 
form of the written contract in cases of shipment for coastwise voy- 
ages, and to say that the last three items of the schedule need not be 
inserted, and that as to those items the contracting parties were free 
to make such agreemënt, verbally or otherwise, as they might choose 
to make? The law of 1884, as amended in 1886, declared that ail 
allotments should be unlawful unless contracted for by a written 
stipulation inserted in the shipping agreemënt. The law of 1895 
does not expressly repeal any of the provisions of the prior laws. In 
declaring that in shipping before a shipping commissioner for a coast- 
wise voyage the agreemënt shall not include a stipulation for allot- 
ment, we think it was the intention to deprive the parties in such a 
case of the power of contracting for allotment. When a law déclares 
that an allotment may be made only by written agreemënt, and sub- 
sequently it is enacted that in certain cases the contract of shipment 
shall not contain that stipulation, it seems clear that as to those 
cases the later law was intended to take away the power conferred by 
the former. It is urged against this construction that force and effect 
cannot be given to that clause of the act of 1895 which provides that 
"in ail other respects such shipment of seamen and such shipping 
agreemënt shall be regarded as if both shipment and agreemënt had 
been entered into between the master of a vessel and a seaman with- 
out going before a shipping commissioner," unless it is held that it 
was the intention to leave the seamen free to make such contracts as 
might be agreed upon between them and the masters concerning allot- 
ments, and that the "other respects" so referred to can be no other 
than the three items which it is declared shall not be included in the 
contract. To détermine whether such was the intention of this pro- 
vision, it is proper to refer to the provisions of the existing law which 
are therein made a criterion, viz. the law controlling agreements be^ 
tween mâsters and seamen in cases where the latter are shipped with- 
out going before a shipping commissioner. That law, as we hâve 
seen, absolutely prohibited any allotment, except by a written stipu- 
lation. While the contract of shipment of seamen for a coastwise 
voyage was permitted to be made without going before a shipping 
commissioner, it was nevertheless necessary that ail contracts of allot- 
ment should be in writing, otherwise they could not be made. The 
last clause of the law of 1895 is directly preceded by provisions 
which déclare that certain specifled sections of the Revised Statutes 
are applicable to cases of shipment for coastwise voyages before a 
shipping commissioner, omitting others which are not deemed applica- 
ble. It is reasonable to infer that the last clause, so far as "other 
respects" are concerned, has référence to provisions of the Revised 
Statutes which are so omitted, and which do not pertain to allotment, 
and that as to those matters in shipping for a coastwise voyage it was 
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the intention of the statute to leâve parties free to contract as if they 
had not gone before à shipping commissioner. But if it is conceded 
that the "other respects" referred to include the subject of allotment, 
it still does not aid the contention of the appellee. The contracta 
authorized to be made without the intervention of the shipping com- 
missioner were nevertheless subject to the prohibition against allot- 
ment unless made by a written stipulation in the shipping agreement. 
To say that in respect to allotment the contracts should be as if made 
without going before a shipping commissioner, was to say that allot- 
ment could only be made in the manner authorized by the law applica- 
ble to such shipment, and the logic of the appellee's contention leads 
to the conclusion that the présent state of the law is this : First, the 
contract of shipment shall contain no provision concerning allotment; 
second, there shall be no allotment except by a written stipulation in 
the contract. It is urged against the construction which we place 
upon the statute that it leads to the incongruous resuit that seamen 
shipped without going before a shipping commissioner hâve leave to 
contract by written agreement for an allotment of wages, not to ex- 
ceed flO per month, for a coastwise voyage, while those who are 
shipped before a shipping commissioner are deprived of that power. 
It is true that the inequality of the law as thus stated would présent 
a strong argument against the construction which we hâve adopted, 
were it not that the construction contended for by the appellee leads 
to a resuit equally incongruous. Upon the construction which he 
contends for it would follow that seamen shipped before a shipping 
commissioner might make any contract which they saw fit to make in 
regard to allotment, without the safeguard and protection of a writ- 
ten agreement, while those otherwise shipped could only contract for 
allotment in the prescribed manner, in the limited amount, and for 
the specified persons named in the act of 1886. The conclusion at 
which we arrive is in harmony with the purpose of the législation 
upon this subject. The statutes prohibiting allotment are directed 
against evils which hâve often been alluded to in the décisions of 
admiralty courts. The intention has been to protect the sailor against 
imposition and fraud. It was evidently believed by congress that for 
a coastwise voyage of brief duration there was no necessity for an 
allotment for the wife, mother, or creditor of the sailor. This was 
the construction placed upon the law by the offlcers of the treasury 
départaient at the time when it went into effect. In a case of doubt 
as to the meaning of a statute, it is proper to consider the contem- 
porary construction placed upon it by those upon whom the duty is 
imposed of enforcing its provisions. SchelFs Ex'rs v. Fauché, 138 
U. S. 562, 11 Sup. Ct. 376; Hahn v. IL S., 107 U. S. 402, 2 Sup. Ct. 
494; U. S. v. Pugh, 99 U. S. 265; Peabody v. Stark, 16 Wall. 240; 
Edwards' Lessee v. Darby, 12 Wheat. 206. The décree will be re- 
versed, and the cause remanded to the district court for further pro- 
ceedings not inconsistent with the views expressed in this opinion. 
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HTJNTER v. E. S. CORNING & 00. 

(Circuit Court of Appeals, Seventh Circuit March 23, 1898.) 

No. 468. 

ISTEKNAL BEVENVJE-— TAXATION OF SPIRITS— SOAKAGE. 

Under Kev. St. § 3248, declaring it to be the true Intent and meanlng of 
internai revenue laws that ail "distilled spirits, spirits, alcohol, and alco- 
holie splrit," shall be subject to the tax, the soakage of a barrel of spirits 
is liable to taxation If, by any process, it is extraeted from the wood, so as 
to become merchantable. It is no obstacle to the collection of the tax there- 
on that the usual allowance for soakage was originally made on the pack- 
age, the tax then paid, and the proper stamps affixed, or that there are no 
spécifie régulations by the commissioner of internai revenue for the collec- 
tion of the tax on soakage so extraeted. 

Jenkins, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Northern 
District of Illinois. 

The judgment under review was given for the recovery of taxes alleged to 
hâve been unlawfully collected by the plaintif? in error, James W. Hunter, as 
collecter of the internai revenue for the Fifth collection district of Illinois, of 
the défendant in error, which is a corporation under the name of Corning & 
Co. The case is in effect an agreed one, and the question is whether, upon the 
facts stipulated, the judgment rendered is right. Besides a written waiver 
of trial by jury, the parties subscribed and filed the following agreement, 
which is entitled in the cause: "The following facts as to the manner, mode, 
and process by which the plaintiff extraeted from the wood of the barrels a 
portion of the spirits as soakage therein, are mutually agreed to in connection 
with the statements set forth in the plaintiff's déclaration. The distiller's 
original spirit packages having had effaced and obliterated ail stamps, marks, 
and brands, after they were emptied by the plaintiff, were then by the plaintiff 
subjected to a process of steaming; and the steam was then condensed, viz. the 
steam was conveyed by a pipe or hose to the packages which had once contained 
the spirits, and the packages were then subjected to the process of steaming 
by which the spirits previously absorbed by said packages were driven out of 
the packages, and, with the steam, were carried through the bung holes to a 
condenser, and that the spirits thus obtained were the same spirits to recover 
the taxes levied and collected on which this suit was brought. It is also 
stipulated that the facts set forth In the spécial count are to be taken to be true 
for the purpose of this trial, and as évidence. It is further stipulated that the 
only cause of action held by the plaintiff against the défendant is the cause of 
action set forth in the spécial count of the déclaration, and that, as to the re- 
maining counts of the déclaration, they may be and are hereby dismissed." 

The averments of the déclaration, in so far as they are now material, are 
that the défendant in error, prior to March 31, 1897, had been engaged at Peo- 
ria, 111., in compounding and in selling at Wholesale and retail, whereunto it 
was duly licensed, whiskies, gins, spirits, and other alcoholic and vinous liquors, 
and that prior to that date it had purchased at one time 25 and at another time 
15 barrels of spirits of the American Spirits Manufacturing Company, which 
was engaged in the production of spirits, alcohol, and high wines at the Monarch 
Distlllery at Peoria, 111.; that on the barrels so purchased were the proper ware- 
house numbers and tax-paid stamp numbers, and that the proper tax thereon 
had been In fact paid by the manufacturer and received by the government; 
that, under and by virtue of the internai revenue laws of the United States and 
the rules and régulations of the commissioner of internai revenue, a certain al- 
lowance was made to the manufacturer of distilled spirits for soakage, and 
that the packages aforesaid had received the benefit of such allowance to the 
manufacturer of said spirits, and that said manufacturer had in ail respects fully 
complied with the internai revenue laws of the United States, and ail rules and 
régulations thereunder pertaining to the manufacturing tax upon the spirits 
86 F.-58 
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aforesaid; that after emptying and using the contents of the 25 barrels first 
named, under and bytaprocessiln use by the plaintlff, : lt ?extracted from the 
wood of the barrels a portion of the soakage therein, amounting to 42.20 gal- 
lons of 15 per cent, proof ; that the proof gallons théreof werè 6.3a,! and the 
taxable gallons 6.3, if Uable to tax; and that in like manner it extracted from 
the 15 barrels, after emptying and disposing of the contents thereof, as 
soakage 34.73 net wine gallp.ns of 13 per cent, proof, making 4.51 proof gal- 
lons and 4.5 taxable gallons if the same were subject to tax; and that, on the 
spirits so produced, the défendant, as collecter, exacted of the, nlaintiff the sum 
of $11.88, of which repayaient had been duly demanded and refused. 

Keference has beenmade to the folio wing provisions of the Bevised.Statutes: 

"Sec. 3247. Every person who, produces distilled spirits * * • shall be re- 
garded as a distiller. 

"Sec. 3248. Distilled spirits, spirits, alcohol, and alcoholic spirit, within the true 
Intent and meaning of this act, is that substance known as ethyl alcohol, 
hydrated oxide of ethyl, or spirit of wine, which is commonly produced by the 
fermentation of grain, starch, molasses or sugar, including ail dilutions and 
mixtures of this substance; and the tax shall attach to this substance as soon 
as it is in existence as such, whether it be subsequently separated as pure or 
impure spirit, or be immediately, or at any subséquent time, transferred into any 
other substance, elther in the process of original production, or by any subsé- 
quent process. 

"Sec. 3249. Proof -spirit shall be held to be that alcoholic liquor which con- 
tains one-half its volume of alcohol of a spécifie gravity of seven thousand nine 
hundred thirty-nine ten-thousandths (.7939) at sixty-nine degrees Fahrenheit. 
And for the prévention and détection of frauds by distillera of spirits the com- 
missioner of internai revenue may prescribe * * * rules and. régulations to 
secure a uniform and correct System of inspection, weighing, marking and 
ganging of spirits." 

"Sec. 325t. There shall be levied and collected on ail distilled spirits on which 
the tax presçribed by law has not been paid a tax," etc. 

"Sec. 3254. Ail products of distillation, by whatever name known which con- 
ta in distilled spirits, or alcohol, on which the tax imposed by law has not been 
paid, shall be considered and taxed as distilled spirits." 

By section 48 of the act of congress approved August 27, 1894, the rate of 
tax on spirits was flxed at $1.10 per gallon. 

As commonly deflned, "distill" means "to drop; fall in drops; flow in a small 
stream; trjckle." Cent. Dict. A "stillf ls "an apparatus for separating by 
means of beat volatile matters from substapees containjng them, and recon- 
denaing them into the liquid f orm. It consists essentially . of two parts,— a 
vessel in which the substance to be distilled is heated, and one in which the 
vapqr is cooledand condensed." :ïd. 

John C. Black, for plaintiff in errôr. 

John S. Stevehs, for défendant in error. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

WOODS, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The intention of congress that ail "distilled spirits, spirits, alcohol 
and alcoholic spirit," whether produced by fermentation or otherwise, 
should be subject to the tax presçribed, is évident ; and it is not per- 
ceived that thére is in the ! Supposed lack of a spécifie régulation pro- 
vided by the commissioner of internai revenue any obstacle to the full 
enforcement of that intention. What is subject tp the tax is to be 
determined by the stàtutë, and not by any rulé whiéh the commis- 
sioner is to adopt in order "to secure a, uniform and: correct System of 
inspection, fweighing, marking, and gauging of spirits." "The true 
intent and meaning" of the act is to impose the presçribed tax on that 
substance known as "ethyl alcohol or spirit of wine." That the arti- 
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de produced by the défendant in error was of that character is not 
disputed, but it is said that Corning & Co. was not a distiller or 
producer, within the meaning of the law; that, when the spirits in the 
package hâve been gauged, the packages duly stamped and branded, 
and the tax paid, the government releases ail claim upon it, and the 
purchaser who buys it has a right to use it as he pleases; that the 
soakage allowance is made because the spirits are deemed to be lost 
to the distiller, and are lost to him as he does not receive anything for 
the staves; that in law there is no restriction upon the use of a still 
by a rectifier, either to redistill his spirits, or to recover spirits from 
the charcoal used in his rèctifiers; that there îb no provision of law 
applicable to the case; that no fraud was attempted; and that no mis- 
take was made. Ail this is a statement of the question, rather than 
a solution of it. The chief proposition is that there is no provision of 
the statute which authorizes the collection of this fax; but the statute 
is to be fairly and libéral ly construed, for the purpose of effecting its 
évident purpose, as manifested in the express déclaration which it 
contains of its true intent and meaning (Smythe v. Piske, 23 Wall. 
3T4; U. S, v. Stowell, 133 U. S. 1,'.10 Sup. Ct. 244); and it needs no 
strained construction to include the spirits in question. It is true 
that the allowance for soakage was made to the distiller on the theory 
that it was lost. As an article of spirits capable of use as such it 
was lost, and in its exact' identity in ail of its parts as it went into 
the staves it has never been reproduced. If it was proximately a 
"proof-spirit," as defined in section 3249 of the Eevised Statutes, when 
it went into the staves, it consisted of alcohol and water in about equal 
parts; but the resuit of the process employed by Corning & Co. was 
a product which in bulk exceeded many times the quantity allowed for 
soakage. It is perhaps to be presumed that the absolute of pure 
alcohol contained in the product was in ail its particles the same 
which had soaked into the staves of the barrels, but that is by no 
means certain, since methylic alcohol may be obtained by the destruc- 
tive distillation of wood itself ; and it is not impossible that in this 
instance, by the process employed, which was a form of distillation, 
alcohol was extracted which had not been absorbed from the distilled 
contents of the barrels. But, while it is évident that the spirits pro- 
duced by Corning & Co. were not in their constituent éléments the 
identical spirits which had been soaked into the staves of the packages, 
it is not to be ùnderstood that the décision of the court is placed on 
that ground. Concède the identity, and it remains true that while in 
the wood the absorbed liquor was not a merchan table article. As 
such. it had ceased to exist. Allowance was made for it on the theory 
that it never would exist in its original identity and form again, and 
it was, of course, the privilège of -the purchaser to use the barrel or 
staves for any conceivable lawful purpose; but it was not his privi- 
lège to extract the soaked alcohol, alone or in combination with that 
contained originally in the wood, and make of it a merchantable 
spirit to be put untaxed on the market, to compete with that on 
which the lawful duty had been paid. 

A rectifier by reason of the fractional quantity which is disregarded 
in gauging, it is asserted, can obtain untaxed one-half to 1 per cent, of 
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the spirits which he purchases, and why, it is asked, is hé not as much 
entitled to the soakage as to this untaxed quantity ? The distinction 
is çlear. It is the différence between inclusion and exclusion. Ex- 
cept the soakage, no part of, the spirits in a, package is in fact untaxed. 
The fractional quantity which is disregarded in the computation of the 
amount to be chargea on the package bears its proportionate share of 
the entire tax, and goes into the market without violation of either the 
letter or the spirit of the law. The soakage, on the other hand, be- 
sides not being included in the basis of computation, is not a part of 
the quantity upon which tbe.tax is levied; and, consequently, when 
extracted from the empty barrels in the manner stated, it is spirits on 
which the lawful tax bas not been paid, and. is subject to taxation no 
less than if produced, by the same or any other process, from irnported 
barrels or staves, or from any other source or in any other mode 
which might be suggested. It is not inconceivable, nor necessarily 
improbable, that a process might be invented whereby the alcohol 
in fermented liquors, on which the tax is only a dollar for a barrel 
of 31 gallons, could be withdrawn, in whole or perhaps in such part 
as to leave the minimum quantity ; essential to the integrity of the 
liquor from which it should be taken> and, if the spirits produced 
from the staYes of whisky barrels is not taxable because the free con- 
tents of the barrels had been taxed, still more ought the spirits to be 
exempt which, as constituent parts of béer or aie, had borne the 
tax imposed on those liquors. Again, under the régulations of 
the internai revenue department, whiskies, spirits, or high wines 
which hâve been held \n bond are regauged when about to be put 
on the market, and allowance made for actual evaporation during the 
period of storage; and let it.be supposed that means should be dis- 
covered by the use of which in the warehouses the evaporated spirits, 
after escape from the barrels, could be recondensed and saved: 
Would it be necessary to amend the law or to add to the rules of the 
department of internai revenue in order to bring under taxation the 
spirits so produced or recovered? 

Little crédit is due to the lawmaker who is driven to spécial enact- 
ments to supply the defects of a gênerai law on a subject to which 
gênerai provisions are applicable; and when a comprehensive stat- 
ute has been so framed that, without distortion of its ternis, it may 
be reasonably applied to extraordinary and unexpected conditions, 
it is no duty of the courts to impose upon it a narrow construction, 
which will include only an ticipated transactions and conduct, leav- 
ing evasive schemes and devices, which, though unforeseen, are 
clearly within the aim of the law, to the awkward and inefficient remé- 
dies of spécial législation. 

The judgment below is reversed, with direction to enter judgment 
for the défendant. 

JENKINS, Circuit Judge, dissents. ... 
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NATIONAL FOLDING-BOX & PAPER CO. v. ^LSAS et aL 
(Circuit Court of Appeals, Second Circuit. March 2, 1898.) 

1. Patents— Infringement. 

A patent for a knock-down paper box, in which the flap constituting 
the locking device engages, straight edge to straight edge, with the slot in 
which it is inserted, is infringed by a box in which the slots, instead of 
being parallel with the vertical corner of the box, are inclined at an angle 
to it, and are also eut away at each side of the middle so as to give them 
a half-moon appearance, where the edges of the notched extension are 
made to correspond with the direction of the slot, so that, notwithstand- 
ing thèse changes, the edges engage straight edge to straight edge. 

2. Same— Mabking "Patented. " 

It is immaterial that complainant's device is marked with the dates 
of other patents besides that sued on, where such other patents are of 
no importance to the device described, or are without légal force. 
8. Same — Mbasure of Damages. 

Where the infringement is of an entire new article of manufacture, the 
entlre profits of which are attributable to the patented improvement, and 
where the measure of damages is necessarily determined by the losses of 
the complainant in its sales, the damages based upon a loss of the com- 
plainant's profit are not to be reduced by the déduction of a "manufactur- 
er's profit." 

i. Same— Double Damages. 

Where défendants were deliberate infringers, having purchased their 
Infringing goods after a preliminary injunction against them, and it 
appeared that their books had been sent out of the jurisdiction, to the 
embarrassment of the accounting, without any effort on their part to 
procure and produce them, held, that It was within the discrétion of the 
circuit court to impose double damages. 

5. Bame— Impbovements in Paper Boxes. 

The Kitter patent, No. 171,866, for an lmproved paper box, held not an- 
ticipated, valid, and infringed. 

This is an appeal from a final decree of the circuit court for the 
Southern district of New York, which adjudged that the complainant 
was entitled to double damages for the infringement of claim 2 of 
letters patent No. 171,866, dated January 4, 1876, and issued to 
Eeuben Ritter for an improved paper box. The litigation upon this 
patent commenced in the case of Box Co. v. Nugent, in which Judge 
Lacombe found upon final hearing that the défendants had infringed 
the second claim. 41 Fed. 139. In a subséquent case against the 
American Paper Pail & Box Company, Judge Lacombe granted an 
injunction pendente lite (51 Fed. 229), which order was affirmed by 
this court (1 U. S. App. 283, 2 C. C. A. 165). In the présent case an 
injunction pendente lite was granted by Judge Lacombe, the case 
was heard upon final hearing by Judge Coxe (65 Fed. 1001), and the 
final decree was made by Judge Wheeler (81 Fed. 197). 

Edmund Wetmore and Arthur t. Briesen, for appellanta. 
Walter D. Edmonds, for appellee. 

Before WALLACE and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge (after stating the facts). The object of 
the invention was to make a broad, shallow box of stiff, coarse, 
and cheap strawboard from a single sheet of paper, without tacks 
and mucilage, which can be used for the carriage or storage of bulky 
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fabrics, such as ladies' dresses or suits of clothes. Before the in- 
vention, tùbuïàr paper boxes were used, the sides of which were 
permanently fastened togethert like those of an envelope, and when 
not in use could be collapsed, but were open at the ends, and were 
interlocked by hooks of the same material. The boxes of the patent 
in suit are known as "knock-down boxes," which are sent from the 
factory in an open, flat condition, and So remain unttf put into use. 
They âré'lhûs described by Judge Lacombe in the Nugent Case, su- 
prà, as fbl.Iows :'■',- ;"'. 

"When put in use, thelr sldes • and ends 1 are bent upwards, and flaps, pro- 
jecting froni'the sides, are passèd around the corners, atld inserted into slots 
in the ends. There is thus formed a shallow rectangular box, with rectan- 
gular sides;! Which is held in shalpe: without the use of rivets, mucilage, or 
âny foreign substance. Paper bbxes fortoed out of a single sheet of paper, and 
retaining their: shape by an, interloeking into slots of projection of their own 
material, were old. Plaintiff claims the application to such boxes, in com- 
biqatlon , with their shape, of ,the/ peculiar locking device; described in his 
patent. The flap projection from the side strip is shaped thus (the dotted 
Une representing the corner around 'Which itis bent): 




"The slot Inio wliich it is inserted is located in the end strip, perpendicular 
to the bpttom of the box, and therefore parallel \yith. the inner edge of the 
projection atjthe , eiad of the flap, The stot is longer than, the width of the 
flap which is to be thrust, into it, and.is located at such a distance from the 
corner that when the box is set up, and the flap thrust in, the, projection of the 
latter will just pass within the box. "The peculiar feature of this method of 
locking which complaiiiant relies uçon Is the circunistânce thàt the projection 
engages the straight edge of tîïe projection with, the àtrâight edge of the. slot; 
such engagement taking place sometimes at one pointa sometimes at another, 
and sometimes, again, throughou^ the« eptire length of the projection. One 
supposed bénefit derivèd frôiu this peculiar mode of engagement is the sécuring 
of a greater degree of autom&tle adjùstabillty, the box more readily accom- 
modating itself to slight variations in the position of the parts relatively to 
each other, whether caused -by- imperfect çutting out of the blank or by 
carelessness in setting it up. " This is said to be an important feature, in view 
of the f act that in such setting up the customer generally uses unskilled 
labor." ■ ' ' ".']'.' 

It is manif est from the çharacter of the material which is and must 
be used in thèse boxes thàt, if the interlocking is by means of the pull 
of a lock upon the corner of the slot, the corner will be readily torn, 
and the box will become uselessu In the patented lock the strain ia 
distributed over the straight-edged surfaces of the retaining pièce 
and of the slot, instead of being crowded into the end of the slot. 
It is also true that, because the, side of the box which carries the 
hook or retaining pièce rotâtes upon its hinge at the seam-, the end of 
the straight-edge retaining pièce is permitted to be inserted in the 
slot without danger of unduly bending and breaking that part of the 
lock. There was no ôtlier box of the kind in the market when it was 
first introduced, and it has gone into very extensive use. Upon the 
questiofls of anticipation and intention in view of the state of the 
art, the défendant introduced a number of tmtehts. Three of them 
—one to Joseph P. Buckingham, No. 169,953, dated November 16, 
1875, one to the patentée, No. 153,281, dated July 21, 1874, aiid a 
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French patent to Caussemille, issued June 2, 1869—werè for knock- 
down paper boxes, but it is substantially admitted that eack of them 
locked upon a différent principle from that of the patent in suit. 
Two others described flexible envelopes, two described baie ties, and 
two described berry baskets. No one of thèse except the English 
patent to William Davis, dated January 21, 1868, to which the de- 
fendant attributes great importance, has any substantial bearing 
upon the questions in this case. The Davis patent was for a method 
of fastening paper bags or envelopes for the conveyance, by post or 
otherwise, of samples of grain or other articles, or to be used as ré- 
ceptacles for letters, and was an envelope closed on three sides, and 
having a projection or tongue upon the flap of the fourth side which 
tucked into a slot in the body of the envelope. It was a method of 
closing the mouth of a completed paper envelope. The retaining 
pièce had what may be called a straight-edge projection, and an en- 
gagement took place between this straight edge and an edge of the 
slot. The défendants therefore assert with confidence that, inas- 
much as the plaintiff's expert said that ail that Ritter invented was 
his peculiar form of lock, adapted to a knock-down paper box, and in- 
asmuch as Davis engagea straight edge with straight edge, a question 
of anticipation must be resolved in favor of the défendants. The coun- 
sel forgot that the expert'» définition of the invention was, "Eitter's 
peculiar form of lock adapted to a knock-down paper box," or, as 
Judge Lacombe deflned it, "The application to snch boxes, in com- 
bination with their shape, of the peculiar locking device described 
in the patent." In the Davis envelope of flexible paper the projec- 
tion could be doubled upon itself so as to enter the slot without 
breakage, but, if the envelope had been made of coarse strawboard, 
the attémpt of the ordinary consumer to tuck the two parts together 
would hâve been practically useless. Therefore, in order to use the 
Davis projection in a strawboard box, it must be attached to some 
part which is so hinged that it can rotate backward, and enable the 
hook to be backed away, and thus avoid the strain from binding. If 
the capacity of the side of Ritter's box to be thrown backward is ma- 
terially diminished, and the hook is required to be doubled upon it- 
self, the capacity of the box for usefulness is practically destroyed. 

It is next said that the improvement consisted in attaching the 
Davis tongue to the corner of the blank of the Buckingham box of 
1875, and was, therefore, destitute of patentable invention. Claim 2 
is for a combination, as f ollows : 

"A box top consisting of the tops, f, fl, f2, f3 [the end of the box retaining 
the notched extension f4], connected together by notched extension, f4, passing 
through slots, f5 [in the corner of the said f2], in the manner and for the 
purposes described." 

It is a familiar rule that where the thing patented is an entirety, 
the mère fact that the différent éléments are taken from différent old 
devices or exhibits does not create conclusion of noninvention. Im- 
haeuser v. Buerk, 101 U. S. 647; Dederick v. Cassell, 9 Fed. 306. 
Although this is familiar, the same form of suggestion which was 
formerly used is still often pressed by a défendant, as though it 
necessarily had an important bearing upon the question of patentabil- 
ity. On this case it has no argumentative power, for that the com- 
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bination in a strawboard box was an inventive act seems self -évident 
when the history of the art has been read. 

The question of infringement of the Ritter patent is, in the mind 
of the actual défendant, the one of importance in the case. It owns 
a patent, No. 377,640, dated February 7, 1888, issued to T. F. W. 
Schmidt, under which millions of boxes hâve been made since No- 
vember, 1887, and by which it thinks infringement is avoided. The 
défendants' notched extension is somewhat curved in its central por- 
tion, instead of having the straight lines of the Eitter extension. It 
is true also, as the complainant's expert points ont, that the slots of 
the patented device are parallel with the vertical corner of the box, 
while in the défendants' box the slots are inclined at an angle, but 
the edges of its notched extension also correspond exactly with the 
direction of the slot, and remain parallel with it. There is also in 
the défendants' box a cutting away of the portion of the paper at 
each side of the middle of the slot, so as to give it a half-moon ap- 
pearance. No one of thèse changes alters the character of the lock- 
ing device. The straight edges of the extension hâve their outward 
pull upon the sides of the slot, and do not bring up in its end or cor- 
ner. The défendants' locking device is intentionally further off in 
appearance than the Nugent device was from the patented lock, but 
the resuit is the same, viz.: "When a pull cornes, the straight edge 
of the thick cardboard composing the projection of the flap is brought 
up against the straight edge of the slot through which it was thrust." 
The mode of action in which the projection acts is the same with that 
of the Ritter lock and with a Nugent modification. 

The next question is as to the proper rule of damages. In the 
careful and conservative report of the master he found that the entire 
profit in the box was due to the invention described and contained in 
the patent in suit, and that there was no testimony to the effect 
that any part of the profits arising from the manufacture and sale of 
the box according to the second claim of the patent is attributable to 
other inventions or improvements, or to other things than those ex- 
pressly covered by that claim. The défendants seem to place stress 
upon the fact that some of the comDlainant's boxes hâve been marked 
with the dates of other patents besides that of the patent in suit. 
This solitary fact is of no importance if the patents are of no impor- 
tance. The master truly found that none of the features described 
and claimed in the other patents, with one possible exception (in the 
Buckingham patent of 1877, No. 187,506), entered into the construc- 
tion of the complainant's boxes, that this patent was without légal 
force, and that thèse possible features were fully covered by the pat- 
ent in suit. In this patent of 1877, which is subséquent to the Ritter 
patent, diagonal slots were shown, and in the claims of the patent 
were mentioned in combination with other features of construction. 
Diagonal instead of vertical slots are used by the complainant, but 
the inventions of the claim are not used. Diagonal slots anteceded 
Ritter, and there was nothing patentable in them. No testimony 
on the subject of the Buckingham patent was given, except upon the 
défendants' cross-examination of the plaintiff's witness Munson, who 
testified in accordance with the master's findings. In view of thèse 
facts, discussion of the value of the Buckingham patent with respect 
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to an apportionment of profits seems superfluous, and that the whole 
profit on the Ritter box was due to this patent is also firmly estab- 
iished. The portion of the master's report which describes the diffl- 
culties which were thrown in the way of an estimate of the profits 
of the défendants, and the limitations which were placed upon his 
investigations, and which contains his findings in regard to the com- 
plainant's damages, is important. The défendants were in the habit 
of buying to some estent the product of the Dayton Paper Novelty 
Company, which is confessedly the real défendant in this case. The 
master says: 

"The accounting is beset with difficultés, and has been prosecuted and con- 
tested with exceptional vigor. Much of the dlfficulty was caused by the ab- 
sence of the business books and records of the défendants covering the period 
of infringement. They professed inability to make production upon the ground 
that ail their books and papers had passed from their custody and control 
under a sale and transfer of the co-partnership to one Jacob Elsas, and a 
subséquent transfer by him to the Elsas Paper Company, of Pennsylvania, The 
facts as to such transfer as they appear In the testimony of défendant Elsas 
are as follows: On December, 1891, the défendants Elsas and Keller, for rea- 
sons satisfactory to themselves, agreed to sell ail the ftrm property and assets 
to Jacob Elsas, who appears also to hâve assumed ail the business liabilities. 
A formai transfer was made In January, 1892. Jacob Elsas proceeded to llq- 
uidate the co-partnership affairs, retaining défendant Elsas in his employ, to 
whom he gave a power of attorney. Later on, the Elsas Paper Company, of 
Pennsylvania, was formed, and the books, paper, property, and business were 
turned over to this corporation. Défendant Elsas was selected as its prési- 
dent, and he continued as the chief executive offîcer of this corporation until 
about January, 1895, when it went into liquidation, and established its office 
for that purpose in Atlanta, Georgia, to which place the books and papers in 
question were removed about May 1, 1895. It ls supposed that thèse books 
and papers are there now. This suit was commenced in January, 1892, about 
the time of the dissolution of defendant's co-partnership and the transfer to 
Jacob Elsas. The decree was entered December 26, 1894, just preceding the 
liquidation of the Pennsylvania corporation. The books and papers were sent 
to Georgia about May 1, 1895, over four months af ter the account had been or- 
•dered, and five months, at least, before proeeedings under the accounting 
were instituted before me. Thèse facts do not warrant a flnding that such 
books and papers were removed beyond the jurisdiction of the court because 
of the accounting; neither does the évidence Justify a flnding that the books 
and papers were within the power of the défendants to produce. It does ap- 
pear, however, that the défendants did not exert themselves in the matter of 
production, doing nothing more than to wrlte a letter, which was never an- 
swered. It does not appear that any explanation for ignoring this letter was 
sought, or any effort was made to ascertain whether such letter ever reached 
its destination. I am unable, from the évidence, to notice a flnding that the 
défendants made a bona fide effort to produce or hâve produced on this ac- 
counting the books and papers in question. Such being the case, I am not 
persuâded that the complalnant ought to suffer the entire conséquences, and, 
in addition thereto, be chargea with the costs and expenses of this accounting. 
I am convinced that the défendants made a substantial profit by their trans- 
actions in the infringing boxes over and above the business expenses properly 
chargeable thereto, the amount of which would hâve been disclosed by the 
books. But profits upon such accountings must be computed from the proofs, 
not guessed at, and the burden of furnishing the proofs rests upon the com- 
plainant." He further said: "Upon the question of damages, I am convinced 
from the proofs, and so find and report, that complainant and its predecessors 
possessed facilities of supply equal to the trade demand. I am not satisfied 
that there was any knock-down box in the market, other than the patented 
and infringing boxes, which fully satisfied the trade requirement. The pat- 
ented box had been well introduced and was well known when the infringe- 
ment began. The owners of the patent had been vigilant in its protection. 
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The' défendants were well acquainted with tts merits as: a salable article; for 
they had been supplying lt to their customers before they, took up with the 
Infringement, and they continued to do so for à long tlmé thereaftér, The 
infringing box was selectéd by them for their trade becàuse lt, gave satisfac- 
tion êqually as good, could be bouglit at'bëttër advantage, and posslbly be- 
cause the Infringing manufacturera were » Httle more prompt In fllling their 
orders. No spécial efforts seem to haye' been made by them or any one else 
to stimulate a demand for the Infringement^ They had been selling the pat- 
ented boi, and, as orders for kaock-down Doxes ! came In, the patented and the 
infringing box were sent for a tliné Indlscriminately. This^part of défend- 
ants' business practically ran itsèlf. ; lt ls thérefore to be presiiined that, had 
the infringing box not been in the way, défendants would hâve continued to 
supply their customers with the Ohicopee box. Selling prlce, construction of 
the box; and business exertions seem : not to hâve influenced a single customer 
or dealer." Complainant thérefore lost' sales to the fuil extent of the demand 
supplied by défendants with the infringing box. There is no évidence to jus- 
tify a conclusion that défendants would hâve supplied any portion of this de- 
mand with any box other than the patented box but for the infringement lt 
does not appear that they were acquainted with any other knock-down box. 
with perhaps one exception, the production of which was stopped by an injunc 
tion. Défendants' box department was a mère incident to their gênerai busi- 
ness, receiving practically no attention other than to bill orders which 
came naturally and without effort. Irrespective of thèse considérations, the 
complainant had salesmën traveling throughout the terrltory in which défend- 
ants made their principal sales, canvassed the trade generally, and was ready 
to supply the entire demand. From thèse facts I deem it a safe and prudent 
conclusion that complainant and lts predecessors would hâve supplied the 
demand fllled by the infringing box but for the infringement. The damage ln- 
flicted te the loss of profit npon an eqnal amount of sales." 

He further found a number of infringing boxes sold by the défend- 
ants, and the amount paid for them, and that the profits derived from 
the manufacture and sale of the: patented box during a portion of 
the time of the infringement Was 31 per cent., and that the selling 
priée of the two boxes was alike, àhd that the proved loss to the 
complainant was $382.90,— 31 per cent of $1,235.19, the amount paid 
for boxes during the time when the profit was ascertained. The 
profit upon the patented boxes made before that time was not satis- 
factorily proved. 

The défendants say that "manufacturera profit" ought to hâve been 
deducted from this profit, and, if ideducted, the net resuit would 
hâve been 2£ per cent of $1,235.19: This estimate is made as fol- 
lows: The mastér found that the complainant's profit on the pat- 
ented boxes was 31 per cent, Thé secretary of the plaintif!; testified 
that his fàrm in 1890 made 28| per cent, on unpatented tubular boxes 
having closing ends. Subtracting this amount from the 31 per cent., 
the remaining 2| per cent, is said to be the entire profit when a rea- 
sonable manufacturera profit has been deducted, if such profits were 
to be allowed. This estimate is based upon premises which prove 
nothing. When the complainant's damages are measured by the 
profits of the défendants, it is true that crédits hâve been allowed 
to the latter "as a mère agency for producing the patented article, 
for a so-called 'manufacturer'B profit.' " Warren v. Keep, 155 U. S. 
265, 15 Sup. Ct. 83. This rule has generally been applied in cases 
where the patented invention is a distinct improrement, and a part 
only of the entire structure which was made and sold. Buerk v. 
Imhaeuser, 14 Blatchf. 19, Fed. Cas. No. 2,107. In a noted case, 
where the patent was for an entirely new product of a new process, 
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which was not separable into parts, and the infringing défendant 
made and sold the entire ; article, manufacturer'» profite were not 
allowed, upon the ground that the entire profits, which were the dif- 
férence between cost and yield, belonged to the owner of the patent. 
Rubber Co. v. Goodyear, 9 Wall. 788. In this case the complainant's 
damages are not measured by the profits of the défendants, but by 
its own losses. It is a case of the infringement of an entire article 
and of a new article of manufacture, the entire profits of which are 
attributable to the patented improvement. It was, when introduced 
into the market, a previously unknown article. The tubular boxes 
fastened together by mucilage and interlocking at the end, which 
were then in use, were an entirely différent structure. The knock- 
down boxes shown in the patents of Buckingham and Caussemille 
were not in use. The Ritter device was a new kind of box for the 
purposes for which it was to be used. It is true that the principle of 
réduction of the profits of the défendant infringer by the déduction 
of manufacturer'» profit when the patented improvement was a sep- 
arable part of the entire structure has been thought applicable in 
two cases to a réduction of damages based upon loss of the complain- 
ant's profit, when the patented improvement was a distinct and sep- 
arable part of the whole structure which the complainant made; as, 
for example, where the improvement was a small part of the struc- 
ture of a watch. Buerk v. Imhaeuser, 14 Blatchf. 19, Fed. Cas. No. 
2,107; Bobertson v. Blake, 94 U. S. 728. The facts of this case hâve 
no resemblance to those of the cases just cited. There is no apparent 
reason why the loss which was suffered by the deliberate act of the 
défendants, which deprived the complainant of trade in the spécial 
articles of manufacture, every expense of its business going on as be- 
fore to its full extent, should not be the actual profit which it 
would hâve made upon the sale of a number of boxes which it was 
prevented from selling. 

The portion of the decree which doubled the damages is the final 
subject of alleged error. The master found that the défendants were 
deliberate infringers. They bought a part of their boxes from the 
Dayton Company under a guaranty against loss by reason of any 
claimed infringement. They were perfectly indiffèrent to the 
claimed rights of any one else, and purchased infringing goods from 
the Dayton Company on March 26, 1892, a month after the issuance 
of a preliminary injunction against them, and nearly 1-J months after 
the date of Judge Lacombe's opinion. While the master cautiously 
does not find a removal of their books and papers to évade the ac- 
counting, it appears that they did not exert themselves to produce 
them. They were passive instruments in the hands of the real de- 
fendant, and permitted ail the difficulties which the master has de- 
tailed to be interposed. The doubling of the small amount of dam- 
ages which the master was able to find was a proper exercise of 
power of the circuit court. 

The decree of the circuit court is affirmed, without interest, and 
with. costs of this court. 
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THE PATJNPECK. 

THE ANDREW J. WHITB. 

HOBOKEN FERRY CO. et al. v. HALL. 

HEIPERSHAUSEN v. SAME. 

(Circuit Court of Appeals, Second Circuit. March 10, 1898.) 

Nos. 79 and 80. 

1. Collision— Précautions Against— Ferryboats and Tugs. 

While ferryboats crossing the Hudson from New York are prlvileged ta 
entranee to and exit from their slips without embarrassment from the prés- 
ence of other vessels, it is not for that reason négligence for a steam tug 
with a tow 150 feet astern to pass up the river opposite such slips 800 feet 
from shore, though another tug and tow are also coming up on a parallel 
course 350 feet outside of it. 

2. Same — Vessels Crossing — Négligence Causing Collision. 

A tug with a tow 150 feet astern, passing up the Hudson, obeyed the sig- 
nal of a ferryboat, and allowed it to cross ahead. After the tug had crossed 
under the stern of the ferryboat, the latter, fearing collision with another 
vessel, stopped and backed, coming in collision with the tow. Héld that, 
even if négligent in being too near the shore, the tug was not liable for the 
injury, which was not the proximate resuit cf such négligence, but of the 
intervening négligence of one or both of the other vessels. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This was a libel by John W. Hall, owner of the schooner Ettie 
H. Lister, against the steam ferryboat Paunpeck, for damages for 
injuries in a collision. A cross libel was filed by the Hoboken 
Ferry Company, owners of the Paunpeck, against Hall and the 
steamtug Andrew J. White. Appeal from decrees holding both 
vessels in fault. Keversed, with instructions. 

Albert A. Wray, for appellant the White. 

James J. Macklin, for appellant Hoboken Ferry Co. 

George B. Adams, for appellee. 

Before WALLACE, LACOMBE, and SHIP11AN, Circuit Judgea. 

WALLACE, Circuit Jùdge. This is an appeal from two decrees 
of the United States district court for the Southern district of 
New York holding the Steam ferryboat Paunpeck and the steam- 
tug Andrew J. White mutually in fault for the damages caused by à 
collision between the Paunpeck and the schooner Ettie H. Lister, in 
tow of the White. 

On April 24, 1894, the ferryboat Paunpeck left her slip at the 
foot of Christopher street, New York, at 5:46 p. m., bound for the 
foot of Newark street, Hoboken, across the river from, and a little 
to the southward of, Christopher street. There was an ebb tide 
running 2£ miles an hour. When she had gotten within about 100 
feet of the mouth of her slip, she was slowed and stopped to allow 
a tug with a tow to cross the mouth of the slip ahead of her. After 
the tug and tow passed, the Paunpeck blew a long whistle, and went 
ahead under one bell. As she emerged from the slip, three tugs 
with tows were coming up the river, — the steamtug E. L. Austin, 
towing three scows tandem, about 200 feet off the pier line; the 
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steamtug Andrew J. White, with the Ettie H. Lister in tow astern 
on a hawser of about 150 feet, about 800 feet off shore, and about 
1,100 feet below Christopher street; and the New York Central 
lighterage tug No. 17, with a car float in tow alongside on her port 
side, about 350 feet outside of the tug White, and about abreast 
of the wheel of the Lister. The White was making about four 
knots against the tide, and the New York Central tug was overhaul- 
ing her. The Paunpeck, as she came out, blew a signal of one 
whistle, which was answered by each of the tugs with a like signal. 
The White, on answering the whistle of the ferryboat, immediately 
slowed. The Paunpeck continued on her course, passing in front 
of the White, about 150 feet away, and the White passed under her 
stem. After the White had gone under the stern of the ferryboat, 
the latter began backing, and an alarm signal was given on the 
White. But the Paunpeck continued to back, and, drifting down 
on the ebb tide, came into collision with the schooner. The col- 
lision took place about 200 feet below the ferry slip. The pilot 
of the Paunpeck checked her speed, blew an alarm whistle, and 
backed, while the New York Central tug was still 200 feet to the 
westward of him, and on his port bow. In his report to the super- 
vising inspector he stated that as his vessel emerged from the ferry 
slip he blew a signal of one whistle to pass ahead of ail the tugs, 
and that it was answered by each of them, but that the New York 
Central tug failed to comply, and, after he had passed ahead of the 
White, he was compelled to stop and back, to avoid collision with 
the New York Central tug. In fact, the New York Central tug 
had complied, and, if the Paunpeck had kept on, she would hâve 
passed safely in front of the New York Central tug. 

The district judge found the ferryboat in fault because she un- 
necessarily backed when the New York Central tug would hâve 
avoided her if she had kept on, and also because it was imprudent 
for her to start on an ebb tide in front of the three lines of boats; 
and he condemned the White for fault "in running so near the slips 
with such a tow, and in line with another tow parallel and only 
a little outside of it." 

It is no doubt obligatory upon vessels navigating the Hudson 
river opposite New York City to conform their movements, so far 
as is reasonably practicable, to the convenience of ferryboats in 
entering and leaving their slips. Because of the necessity that 
thèse transits be made with great frequency and regularity for the 
accommodation of the public, ferryboats are privileged to entrance 
and exit without embarrassment from the présence of other vessels 
in unnecessary proximity to the slips. Accordingly it is adjudged 
to be the duty of such vessels plying up and down the river "to 
keep a sufflcient distance from the slips, and hold themselves under 
such control as to enable them to avoid ferryboats leaving their 
slips upon their usual schedule time." The Breakwater, 155 U. S. 
252, 15 Sup. Ct. 99. 

It would seem to be a somewhat violent application of the rule 
td hold the White in fault. She was proceeding sufficiently far off 
shore to allow the ferryboat ample room for any maneuver the 
latter might see fit to attémpt in leaving her slip. There was no 
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reason why she should juntieipate any hazard beçause.the New York 
Central tug, wît^ijber tow, carn,e up the river and oyertook her on 
an outside and piarallèl course. If that tug had govérned her move- 
ments properly, her présence would not hâve embarrassed the 
maneuver of the f erryboat. Any hazard from the proiimity of 
that tug and tow was purely a spéculative one. 

If it should be assumed, however, that the White was in fault, 
the case is one where her fault was remote, and not contributory to 
the collision as a, proximàte cause, She had allowed the f erryboat 
the right of way, and the latter had availed herself of the privilège 
with safety. There would hâve been no danger in the situation 
except for the subséquent intervening négligence of others. Even 
if this intervening négligence was the misconduct of the New York 
Central tug in failing toslow as promptïy as she should hâve done 
to permit the f erryboat. to,pass in front s of her, the White was not 
responsible for her misconduct. But the; intervening . négligence 
was the misconduct of the ferryboat, an<i there would hâve been no 
collision if she had been properly navigated. It was caused by her 
fault in stopping and backing when she ought to hâve kept on in front 
of the New York Central tug. Her pilot was not justified in assum- 
ing that the New York Central tug would not perform her duty 
while there was yet time for her to do so, and in doing so he took the 
risk of being wrong in.his assumption. : The princjple is applicable 
that no liability attaches, ,to an act of négligence f pr a resuit which 
could not hâve been foreseen, or reasonably anticipated as the prob- 
able conséquence, and would not hâve been induced but for the in- 
terposition of a new and independent cause. The Clara, 5 C. C. A. 
390, 55 Fed. 1021; Railway Co. v. Elliotf, 6 C. C. À. 347, 55 Fed. 949; 
Railroad Co. v. Bennett, 16 C. C. A. 300, 69 Fed. 525: Motey v. Gran- 
ité Co., 20 0. C. A. 366* 74 Fed. 155; Scheffer v. Railroad Co., 105 
U.S. 252. 

The decrees are reversed, with costs, and with instructions to 
dismiss the pétition of the Hoboken Ferry Company, and decree 
conformable with this opinion. 



MEÏGS et al. v. HAGAN et al.' ? 

(District Court, B. D. Pennsylvanie. Àpril 4, 1898.) 

Common Cahbter — Employed by Vendée— Suit bt Vendor. 

Where property is delivered to a carrier employed by the purchaser to re- 
ceive it, the right to sue the carrier for failure of duty vests in the vendee, 
and not the vendor. Blum v. The Caddo, Fed. Cas. Np. 1,573, 1 Woods, 64, 
followed. 

: This was a libel in personam by H. V. L. Meigs & Co. against 
Peter Hagan and others, owners of the barge Morrisdale, to recover 
damages for breach of a contraet ofcarriage.; 

Horace L. Cheyney and John F. Lewis, for libelants. 

Henry R. Edmunds and John A. ToÔmey, for fespondents. 

Supplemental Brief on Behalf of Respondents. 

The assumption by libelants that they were the shippers of the coal and that 

the bill of iading is the contract between the parties is Withotit fôundation. The 

uncontrâdicted testimony is that the beat was chartered ! to the consignées for 

the purpose.ôï carrying the coal which had. been sold to them by libelanta 
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t. o. b. The bill of lading shows that the actual shipper was the Finance Com- 
pany Commercial Agents of the. Receivers of the Philadelphîa & Reading 
Coal & Iron Company, who put the cargo aboard at their own wharves, for 
account of libelants, whose only lnterest was that of vendors. The bill of 
lading présupposes the charter, as it refers to the payment of freight by the 
consignée as agreed, that is the agreement between Hagan and McGinn as to 
the rate of freight, the considération for the contract, with which the libelants 
or shippers had nothing to do, so that the bill of lading in this instance is nothing 
more than a receipt for the cargo and not a contract of affreightment as the 
libelants assume. 

The libelants were careful to develop the faet that they sold the coal f. o. b., 
and when the disaster occurred were also careful to déclare that they had no 
lnterest in the cargo after its delivery on board, which are ail consistent with 
the contention that the charter and not the bill of lading Is the contract of 
-affreightment. 

In Blum v. The Caddo, 1 Woods, 64, Fed. Cas. No. 1,573, the libelants claimed 
the right to sue because they made the contract of affreightment with the car- 
rier, but it was also the fact that the freight was paid by the agent of the con- 
signées. This case has never been overruled or questioned. ; 

In Grifflth v. Ingledew, 6 Serg. & R. 440, Gibson, J., in contending in his able 
dissenting opinion that the consignée had no right to sue in that case, says that 
the discrimina tive circumstances giving the right to sue are: 

(1) An engagement to pay the freight by the person who brings the ac- 
tion. 

(2) An order by the consignée to deliver the goods to a particular carrier for 
account and risk of consignée. 

(3) Not merely the légal property but the bénéficiai lnterest in the goods exist- 
ing in the person who brings the action. 

A référence to the authorities relied upon by the libelants in their supplemental 
brief will show that thèse discriminative circumstances appear in the cases cited 
by them. In the case of Danlop v. Lambert, 6 Clark & F. 600, the suit was 
by the consignor who made the contract and paid the freight. The court, on 
page 607, say: "The real question hère is whether the appellant and respond- 
ents were the contracting parties, for If they were and the appellant paid the 
freight they are entitled to maintain an action." On page 620 the court fur- 
ther says: "It is no doubt true as a gênerai rule that the delivery by the 
consignor to the carrier is a delivery to the consignée, and that the risk after 
such delivery is the risk of the consignée. This is so if without designating 
the particular carrier the consignée directs that the goods shall be sent by the 
ordinary conveyance; the delivery to the ordinary carrier is then a delivery to 
the consignée, and the consignée lncurs ail the risk of the carriage. And it is 
still more strongly so if the goods are sent by a carrier specially pointed out by 
the consignée himself for such carrier then becomes his spécial agent." 

In the case of Railroad Co. v. Schwartz, 13 111. App. 490, the confiict of author- 
ities upon this point is admitted. 

In the case of Packet Line v. Shearer, 61 111. 263, the suit was brought by a 
husband who shipped a trunk to his wife. It was held he had a right to sue 
for its nondelivery. He probably paid the freight. 

Blanchard v. Page, 8 Gray, 281, was the case of a shlpment of goods on a 
gênerai ship to be carried for a stipulated freight. The purchasers of the goods 
were Sutton, Grifflth & Co. of Ft. Smith, Ark., who authorized and requested 
the plaintiff to ship the goods on board a vessel, to a forwarding house at New 
Orléans to be sent from there to the purchaser. The court considered the con- 
tract binding on the shipper to pay the freight, saying: "In the ordinary form 
of a bill of lading there is no express stipulation on the part of the shipper to 
pay freight but this liabillty results from his having engaged the ship owner 
to take on board and carry the goods at his instance." The court also found 
that the contract of shipment was made by the plaintiff as agents for the own- 
ers of the goods whose name was not mentioned in the bill of lading. 

In the case of Finn v. Railroad Corp., 112 Mass. at page 529, the court says, 
after referring to the décision in the above case: "When carrying goods from 
seller to purchaser, if there is nothing in the relation of the several parties 
except what arises from the fact that the seller commits the goods to the 
cam'er as the ordinary and convenient mode of transmission and delivery lu 
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exécution of the order or agreement or sale, the employment 1s by the seller, 
the contract of service is with hlm and an action based upon that contract 
may be in the name of the consignor; if however the purchaser désignâtes the 
carrier making him his agent to receive and transmit the goods, or if the sale 
is complète before delivery to the carrier, and the seller is made the agent of 
the purchaser in respect to the forwarding of them, a différent implication would 
arise, and the contract of service might be held to be with the purchaser. This 
distinction we think must détermine whether the right of action upon the con- 
tract of service implied from the delivery and receipt of goods for carnage is 
in the consignor or consignée." 

Most if not ail of the cases which hold that the consignor may sue for the 
nondelivery of goods are cases where goods hâve been delivered to a railroad 
or express çompany by persons to whom the bills of lading were lssued, and 
who in the flrst instance were liable to pay the f reight. 

Among the cases cited by Judge Wood in the case of The Caddo are Dawes 
v. Peck, 8 Term R. 330, in which Lord Kenyon says the only case where a 
consignor can maintain the action is where: ne is answerable for the price of the 
carriage. And in Evans v. Marlett, another case cited by Judge Wood, reported 
in 1 M. Eaym. 271, it was held that if goods by bill of lading are consigned 
to A., A. is the owner and must bring the action against the inaster of the ship 
if they are lost. 

In Joseph v. Knox, 3 Camp. 320, Lord Ellenborough held the consignor could 
recover because the considération in the bill of lading was paid by him, and on 
the same ground Lord Mansfleld decided the case of Davis v. James, 5 Burrows, 
2680. 

BUTLER, District Judge. Blum v. The Caddo, 1 Woods, 64 [Fed. 
Cas. No. 1,573], is directly in point, as respects the libelant's right 
to sue, and is well supported by the cases cited in the opinion. 
It is a décision on appeal, in admiralty, and I therefore feel bound to 
follow it. The lacts before me présent the question in an unusually 
strong light for the respondent. The property was delivered to a 
carrier employed by the purchaser to receive it on bis account. The 
carrier was therefore his agent, not by implication of law simply, 
but by express authorization. He was sent for the property by, and 
undertook to earry it for, the purchaser, who bound himself to pay 
for its transportation. The libelant, when applied to by the carrier 
for instructions after the accident, denied ail interest in the subject, 
his view of the transaction then agreeing with the respondent's now. 

The foregoing was written and intended to be flled as the opinion 
of the court, some months ago. When counsel were inf ormed of 
what was about to be done, counsel for the libelant asked leave to 
file a supplemental brief, which was granted. It is now before me, 
with an answer from the respondent. A further examination of 
the subject, in the light of thèse briefs, has not changed my mind. 
The question whether a vendor of goods delivered to a common carrier 
may sue the carrier for failure of duty, under ordinary circumstances, 
has given the courts much trouble and caused mahy conflicting dé- 
cisions. Where, however, the goods are delivered to the vendee's 
agent, who is a carrier, hired by him and sent for them at his cost, 
as in this instance, it seems generally to be conceded by the authori- 
ties that the right of suit is in the yeridee. I do not propose to dis- 
cuss the subject, but as the respondent's brief présents a fair con- 
sidération of it and the authorities, and expresses the views I hâve 
adopted, I will attach it hereto. 

The libel must be dismissed, with costs. 
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CONTINENTAL TEUST CO. V. TOLEDO, ST. L. & K. C. R. CO. et &L 

(Circuit Court, N. D. Ohio, W. D. April 1, 1898.) 

I. Railroad Companies — Bonds and Stock— Validitt. 

Where one K. contracted to perforai certain services in the réorganisa- 
tion of a railway company, for winch he was to receive certain amounts 
of bonds and stock in the reorganized company, it being claimed that the 
bonds were issued for less than 75 per cent, of their par value, and were 
therefore void, under Rev. St. Ohio, § 3290, held, that the stock should be 
taken at its actual, and not at its par, value, in Computing the amount 
received by the company for the bonds; that the stock so issued was not 
void by reason of its issue at less than par; and that the bonds were not 
void, it being determined by the above rule that their priée exceeded 75 per 
cent of par. 

5. SAME— PURCHASE BY DiRECTORS. 

The purchase, by a director of a corporation, of bonds already sold in good 
faith to a third party, although such purchase be at less than par, does not 
fall within Rev. St Ohio, § 3313, making void bonds so purchased by a 
director from the company. i 

8. Contracte— Validity — Puboc Policy. 

An agreement between one engagea in performing services in the reor- 
ganization of a railway company and the président of the company, by which 
the two are to become partners in a performance of the former's contract 
previously made with the company, and the président is to become entitled 
to part of the bonds which the contractor was to receive from the com- 
pany, is void, as contrary to public policy, and vests in the président no 
title in bonds delivered to the contractor, and sold by him to third persons. 
Such bonds are not therefore void, under section 3313, on the ground that 
they were purchased by the président from the company at less than par. 

4. Same. 

In the reorganization of a railway company, the bondholders of the old 
company consented to accept in place of their bonds preferred stock in the 
new company. As an inducement to them to consent to this, K., who was 
managing the reorganization, and who was to receive from the new com- 
pany for his services a large amount of its bonds and stock, agreed to sell 
them a certain number of his bonds, giving them with each bond an amount 
of common stock of equal par value. Later, certain of thèse bondholders 
became directors, and purchased their bonds under this agreement while 
serving as such. Held, that thèse bonds were not void as having been issued 
to directors at less than par, because (1) they were not issued to the direct- 
ors, but in good faith to K.; (2) there was no évidence to show that the 
concession made by them in accepting preferred stock for their old bonds 
was not worth as much as the stock bonus, so that the bonds in fact were 
sold at par; (3) they could not be held to hâve purchased them as directors, 
since they took them under a contract which was binding on ail parties be- 
fore they became such. 

6. Same— Corrupt Agreement between Contractor and Président. 

When a contractor enters into a corrupt agreement with the président of 
the corporation, which is the other party of the contract, such as would jus- 
tify the corporation in rescinding the contract, but the contract is not re- 
scinded, the corrupt relation is terminated before the termination of the orig- 
inal contract, and the work is satisfactorily completed, the fraudulent agree- 
ment will not avoid bonds issued to the contractor by the company in final 
settlement of their transactions. 

6. Corporation — Acquisition of Property — Assumption of Obligations. 

When a corporation accepts title to property held by the vendor subject 
to the conditions of certain contracts, of which contracts the corporation has 
actual or imputed knowledge, it assumes the obligations of such contracts, 
without formai action by its directors. 
86 F.— 59 
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7. Same— Consolidation op Raileoad Companies. 

. «JJpon the consolidation of several railroad companies under the Ohio 
statutes, ail the property of the constituent corporations becomes vested in 
the Consolidated corporation, and ail their obligations become binding upon 
it, immediately upon the élection of its flrst board of directors. 

8. Same— Prbferred Stock. 

In the absence of prohibition In the local law or in its charter, a corpora- 
tion may issue preferred stock -which shall be a lien upon its property 
and earnings second only to an existlng flrst mortgage. 

9. Same. ■.:■■■■ 

The holders of such stock may not use it to make up the amount of 
their bid on foreclosure sale of the property, after paying adjudicated claims 
of creditors, as this would, in effect, be dividing the property of the cor- 
poration among' them to the préjudice of any creditors not parties to the 
suit. ■■•■'■"■, 

10. Chancbry Practice— Interveners. 

One coming into the cause under gênerai leave granted to the cross com- 
plainants to bring in ail other preferred stockholders to unité with them, 
who files his pétition only a few days before the closing of évidence, may 
not enlarge the grounds of relief, even though he offers to rest his case on 
the évidence already in, and a pétition attempting to do so, and filed wlth- 
out leave, wlll be stricken from the files. 

Some aspects of this case hâve been previously considered. See Continental 
Trust Co. v. Toledo, St. L. & K. C. R. Co., 82 Fed. 642. It now cornes before 
the court for final ; hearing on the merits. The suit is a consolidation of a cred- 
itors' bill and a bill to f oreclose an alleged first mortgage lien upon the railroad 
of the défendant the Toledo, St. Louis & Kansàs City Railroad Company (here- 
after called the "Railroad Company"), a Consolidated corporation of Ohio, In- 
diana, and Illînbis. The road extends from Toledo, Ohio, to Bast St. Louis, 111., 
a distance of 450 miles. The litigation was begun by Stout & Purdy, citizens 
of New York, judgment creditors of the Kansas City company, who filed a 
creditors* bill in this court on May 13, 1893, against the company on behalf of 
themselves and ail other creditors. Other creditors were invlted by advertise- 
ment to corne in under the bill and file their claims before a master, and many 
hâve done so, and among thèse are a committee of flrst mortgage bondholders, 
representing ail creditors of their class. Similar bills were filed at the same time 
te Indiana and Illinois, and the same receiyer was appointed to operate the 
railroad pending the litigation, in the three jurisdïctions. In December, 1893, 
the then trustées under the flrst and only mortgage, the Continental Trust Com- 
pany of New York and John M. Butler of Indiana, filed a bill in this court to 
foreclose the same. The receivership created under the creditors' bill was ex- 
tended to the foreclosure suit, and an order was made consolidating the two suits, 
and giving to the Consolidated cause the title of foreclosure suit. The foreclosure 
bill: made défendants not only the company, but also several judgment creditors. 
It set forth the corporate organization of the company. the issue by it of $9,000,000 
of bonds which had passed into the hands of holders for value, the exécution and 
delivery of a mortgage upon the railroad and property of the company to secure 
the same, the default in the payment of interest on the bonds, and the accéléra- 
tion of the maturity of the bonds by the written request of a majority of the 
bondholders six months after default, in accordance with the terms of the mort- 
gjàge. The answer of the company declined to admit the validity of the con- 
solidation of the three constituent companies of Ohio, Illinois, and Indiana, 
declined to admit the validity of the bonds or the power of the company to issue 
them or the mortgage securing them, and denied default in the bonds or their 
maturity. The judgment creditors who were made défendants (Stout & Purdy, 
Julius Bâche, and Ferdinand Canda) in their answers also denied the validity 
of the consolidation which began the corporate existence of the défendant, the 
power of the company to issue the bonds and mortgage, the fact that the bonds 
were held by those who gave value for them, and the default or accelerated 
maturity. They set up their own judgments, and averred their priority over 
the bonds. The answers of the other défendants did not impeach the validity 
of the bonds or of the company's incorporation. 

After a controversy which was finally settled in the circuit court of appeala 
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for this circuit in Hamlin v. Trust Co., 47 U. S. App. 422, 24 C. C. A. 271, and 
78 Fed. 664, Hamlin and others, as représentatives of the preferred stockholders 
of the company, wére permitted to file a separate answer to tbe bill of fore- 
closure, and a cross bill. The answer dénies the validity of the bonds, and 
sets out at length the ground for such déniai. It avers that the bonds were is- 
sued under a contract with one S. H. Kneeland, by which, for $9,000,000 of 
bonds and $12,250,000 of stock, Kneeland agreed to pay off the liens upon the 
road, which was then a narrow-gauge railroad, and to rebuild the road, making 
it of standard gauge; that Kneeland, by reason of his Influence as owner of the 
common stock, fraudulently procured the issue to him of the bonds and stock 
without having perf ormed his contract, and without expending more than $5,000,- 
000, and without paying off $700,000 of the underlying liens on the road; that 
the issue of bonds and stock for less than one-third their value was in violation 
of the laws of Ohio, Indiana, and Illinois; and that those who bought the bonds, 
and now hold them, knew of thèse facts in respect to their issue, and cannot re- 
cover, and ought not to recover, more than the amount of money's worth which 
the company received for them. By the cross bill the Hamlins ask that an ac- 
count be taken of the amount actually received by the company for said bonds, 
averring that if such account is taken it will appear that no default in interest 
has taken place. They further pray that the court shall déclare the right of 
the preferred stockholders to a second lien next after that of the first mortgage 
bondholders and superior to any debts, and that, after the amount due under the 
first mortgage has been ascertained, they may hâve the right to redeem. The 
complainant filed an answer to cross bill denying the lien of the preferred stock, 
and denying the allégations upon which the invalidity of the bonds is asserted 
by the Hamlins. In December, 1897, upon advertisement ordered by the court, 
upon the pétition of the Hamlins, inviting other preferred stockholders to corne 
in and become complainants in their bill, one S. Dana Rose filed an intervening 
pétition without leave, showing that he held preferred stock, but that he could 
not join in ail the averments of the Hamlin answer and cross bill. In his péti- 
tion he attacked the validity of the bonds on more extended grounds. He 
averred that when Kneeland made bis contract one Quigley, chairman of the 
committee of bondholders of the narrow-gauge roads and subsequently président 
of the Consolidated company, was secretly interested with him in the profits of 
the contract; that the contract was voidable for fraud, and was in violation of 
the statutes of Ohio; and that the bonds issued in accordance with it were void. 
A motion was made to strike this pétition from the files. 

So much for the pleadings on the foreclosure side of the Consolidated cause. 
Under the creditors' bill, also, issues as to the validity of the bonds were raised 
by intervening pétitions of the same judgment creditors who had filed answers 
to the foreclosure bill. Thèse pétitions attacked the validity of more than half 
of the $9,000,000 of bonds, on the ground that they were absolutely void under a 
section of the statutes of Ohio which déclares that ail bonds Issued to directors 
at less than par shall be null and void. Eev. St. Ohio, § 3313. The pétitions 
also averred that the entire issue of bonds was void because sold by the company 
for less than 75 per cent, of par, in violation of another section of the Ohio stat- 
utes. 

Another controversy in this many-sided cause arises between the Hamlins, 
representlng the preferred stockholders, on the one side, and the défendant com- 
pany and its common stockholders on the other. By vlrtue of a clause in the 
certificates of preferred stock, the preferred stockholders claim in their cross bill 
a lien on the property next after the mortgage bondholders and in priority to 
other debts. On the appeal heard in the circuit court of appeals already ailuded 
to (47 U. S. App. 422, 24 0. C. A. 271, and 78 Fed. 664), it was settled by the dé- 
cision of that court that the lien declared in the certificates of preferred stock 
gave them no priority over any debts of the company, but only a priority in the 
division of the assets of the company after payments of its debts, as between 
them and the common stockholders. The company and the common stockhold- 
ers both filed answers to the preferred stockholders' crcss bill, and averred that 
the language in the certificates of preferred stock upon which the claim of a 
lien depended was inserted in them by fraud, and without any authority, either 
In the articles of incorporation or the resolutions of the directors, and had no ef- 
fect to create such a lien. Évidence was taken on this issue also. It derived 
Importance from the motion made on behalf of the preferred stockholders for the 
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insertion of a clause ta the decree for sale permltting rédemption by them, and 
allowirig them, should they cpnclude to purchase the road at the judicial sale, 
to pay their bid, after depositing cash enough to pay on* the costs and ail the 
debts of the receivership and the Company, by depositing shares of the preferred 
stock. 

The main issues in the case are therefore: (1) Are the bonds void because is- 
sued to S. H. Kneeland under contraet at a priée less than 75 per cent, of par, 
in violation of section 3290 of the Revised Statutes of Ohio? (2) Are the bonds 
or any of them void because issued directly or indirectly to directors at less than 
par, in violation of section 3313 of the Revised Statutes of Ohio? (3) Are the 
bonds to be defeated because of Kneeland's alleged fraud in performing the con- 
traet, made possible, as it is chargea, by his giving Quigley, the président of the 
company, a secret interest in the profits of the contraet? (4) Is the language of 
the certifleates of preferred stock, purporting to secure to its holders a lien on 
the property of the road, binding on the company and its common stockholders? 
If so, does It give the preferred stockholders a priority in the distribution of 
assets of the company, as between them and the common stockholders? 

With the issues thus stated, It becomes necessary now to give a history of 
the construction of the railroad and the issue of the bonds. In 1882 the 
railroad that is the subjeot of this litigation was a narrow-gauge Une, running 
from Toledo to St. Louis, and was owned by the ïoledo, Cincinnati & St. Louis 
Railroad Company, a Consolidated corporation of Illinois, Indiana, and Ohio. 
It was 450 miles in length. It had a total mortgage indebtedness of about 
$10,000,000, and a capital stock of the par value of $21,000,000. It was divided 
into two divisions, upon which the first mortgages aggregated $5,000,000. 
On the 9th day of April, 1884, the holders of the first mortgage bonds upon the 
two divisions, by two agreements, constituted two committees, of fi ve members 
each, to protect their respective interests in the purchase of the two divisions 
of the road then about to be sold, and to effect a reorganization of the two 
divisions, unlted In one road, upon a plan stated in the agreements. The 
plan embraced the issue of first mortgage bonds to the extent of $15,000 a 
mile with which to rebuild and widen the gauge of the road, and the issue 
of $7,000,000 of second mortgage bonds with which to take up the first mort- 
gage bonds of the two divisions. The agreement gave the trustées very wide 
powers and discrétion in the working out of the scheme of reorganization. 
In the latter part of 1885, James M. Quigley, who was chairman of the two 
committees, made a preliminary contraet with S. H. Kneeland, by which 
Kneeland agreed to bid in the two divisions of the old road at the foreclosure 
sale, to be held in the following January, and to advance the cash which it 
was necessary to deposit in order to become a bidder at the sale. The pre- 
liminary agreement looked to a subséquent agreement by which Kneeland 
was to be given the first mortgage bonds on the narrow-gauge road, and with 
them to assume ail the obligations of the purchaser imposed by the decree for 
sale, to convey the road to a newly-organized Consolidated corporation of Ohio, 
Indiana, and Illinois, and, as contracter, to rebuild the road and widen its 
gauge. Kneeland made the necessary deposits, and bid in the two divisions 
at the sale. Upon January 23, 1886, after the sale, he made with the two 
bondholders' committees the two contracts under which the bonds hère in 
controversy were subsequently issued. The agreements are In ail substantial 
respects similar. By thèse contracts Kneeland on his part agreed: (1) To 
complète the purchase in accordance with the terms of the decree, which re- 
quired the purchaser to pay off receiver's certifleates and other underlying 
liens prior in rîght to the first mortgage bonds. (2) To form three corporations, 
of Ohio, Indiana, and Illinois, respectively, to each of which he would convey 
the part of the road lylng in the state of its organisation, and then to con- 
solidate them into a corporation of the three states. (3) That the Consolidated 
corporation should change the gauge of the road from narrow to standard 
width, lay down steel rails of not less than 60 pounds to the yard of main 
Une, widen ail embankments and cuts to the requisite width. widen, strength- 
en, and rebuild bridges as the same might be necessary, construct ail neces- 
sary stations, tanks, houses, repair shops, and sidings, so that the said road, 
reaching from Toledo to East St. Louis, should "in ail respects be a first-class 
road of standard gauge," and equip the road with ail necessary cars of 
every description, and with requisite motive power, and use, of the $1,000 
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bonds of the company to be issued, the proceeds of at least four per mile in 
the purchase of the equipment. (4) Kneeland agreed to complète the construc- 
tion and equipment, and deliver the road to the new Consolidated company, 
on or before the lst of July, 1888, unless he encountered unforeseen obstacles, 
in which case the bondholders' committees were to hâve the power to extend 
the time for one year. (5) To pay the interest that might accrue on the newly- 
lssued mortgage bonds pending the periods of construction. The net earn- 
ings of the company during this period were to be devoted to such betterments 
as seemed désirable to the company. (G) To pay ail the expenses of the two 
committees in litigation and reorganization and their compensation. 

It was further provided that, as a considération for the performance of thèse 
obligations, the Consolidated company would be required: (1) To issue $9,000,- 
000 of 6 per cent, bonds, or $20,000 a mile, secured by a flrst mortgage. (2) 
To issue $5,805,000 of nonvoting stock, in $100 shares, having coupons attached 
payable semiannually, at the rate of 4 per cent, per annum if earned, but non- 
cumulative, and convertible into common stcck after flve years, and before ten 
years, and if not converted to become a preferred 4 per cent, noncumulative non- 
voting stock. (3) To issue $11,250,000 of common stock, or $25,000 a mile. (4) 
To issue the bonds, preferred stock and common stock, at once, to two trustées, 
one to be seleeted by Kneeland, and the other by the bondholders' committee, 
for distribution. 

According to the contra et, the trustées -were: (1) To deliver to Kneeland $2,- 
000,000 in bonds and $2,500,000 in common stock, at once. (2) Thereafter, as 
the work of construction and equipment progressed, to deliver the remaining 
bonds and common stock to Kneeland according to the value of the- work done 
and equipment furnished, as certified by the chief engineer of the company. (3) 
To deliver $1,000,000 of the preferred stock to Kneeland to aid in the purchase 
and payment of the underlying liens, as the satisfaction of the same should be 
certified by the clerk of the court. (4) To deliver $4,805,000 in preferred stock 
to the holders of the old narrow-gauge first mortgage bonds, on the basis of 
15 shares of $100 each for one bond of $1,000 on one division, and 10 shares 
for one bond on the other division. 

It is further provided that the bondholders' committee (1) should deliver ail 
their flrst mortgage narrow-gauge bonds to Kneeland to enable him to complète 
his contra et of purchase; and (2) should litigate ail claims made for liens prior 
to thèse bonds as he should request, but at his expense. 

Soon after the signing of the contra cts, Kneeland proceeded to organize three 
corporations, one of Ohio, called the "Toledo, Dupont & Western Railway Com- 
pany," one of Indiana, called the "Bluffton, Kokomo & Southwestern Railroad 
Company," and one of Illinois, called the "Toledo, Charleston & St. Louis Rail- 
road Company." To the first, by deed of June 12, 1886, he conveyed ail of the 
railroad lying in Ohio in considération of ail its capital stock; to the second, 
by deed of June 11, 1886, he conveyed ail of the railrcad lying in Indiana in 
considération of ail its capital stock; and to the third, by deed of April 1, 1886, 
he conveyed ail of the railroad lying in Illinois in considération of its capital 
stock. At the same time he made contracts with the three companies of a 
similar character. It will be suffleient to state briefly his contract with the 
Ohio company. The récitals refer to the foreclosure proceedings of the old 
narrow-guage Consolidated company, the Toledo, Cincinnati & St. Louis, and 
Kneeland's purchase of the railroad at the foreclosure sale. Kneeland agreed 
to convey the Ohio part of the railroad to the Ohio company, agreed that the 
companies of Indiana and Illinois organized by him, to whom he would convey 
or had conveyed the remainder of the road, would consolidate with the Ohio 
company, so that a new Consolidated company should become the owner of the 
continuous line from Toledo to Bast St. Louis; and agreed that the Consolidated 
company should, without delay, broaden the guage of the road to a standard 
guage, should lay the track with steel rails weighing not less than 60 pounds 
to the yard, and should make said line a first-class standard-guage railroad in 
ail respects, and equip the same with proper rolling stock and motive power. 
The Ohio company on its part agreed— First, to issue ail its capital stock to 
Kneeland; second, agreed that the Consolidated company, formed as before pro- 
vided, should issue, in full and complète payment for the broadening of the 
guage, the reconstruction of the railroad, and its equipment, "and for the pur- 
pose of exchanging some of said stock and securities with the holders of certain 
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securities issued by the companles heretofore owning and controlling sald rail- 
road and property, or portions thereof , for the payment of certain debts, under- 
lying liens, rights o£ way, and otlier corporate purposes," $9,000,000 of bonds, 
$11,250,000 of common stock, and $5,805,000 of preferred coupon convertible 
stock. The three corporations were then Consolidated, and the organization of 
the new company was effected on the 19th of June, 1886. 

The articles of incorporation of the Consolidated company described the pre- 
ferred' stock as follows: "Of sàid capital stock, $5,805,000, being 58,050 shares 
thereof, shall be four per cent, preferred coupon convertible stock, with right 
to vote only after conversion." The articles of association of the Consolidated 
company provided that the flrst board should consist of James M. Quigley, Isaac 
W. White, and Robert G. Ingersoll, of New York, together with 10 others named 
thereof, and that the flrst officers of the company should be James M. Quigley, 
président, and Isaac W. White, secretary and treasurer. The flrst meeting of 
the stockholders and directors was held on the 19th of June, and Quigley was 
elected président, and White secretary and treasurer accordingly. The board 
of directors then passed resolutions authorizing the issue of the bonds and stock 
provided in the articles of association and the contracts of January 23, 1886. 
There was ho formai confirmation of the contracts of January 23, 1886, by the 
board of directors of the company, but they proceeded at once to conf orm to the 
provisions of that contract in the issue of the stock and bonds, and in their de- 
livery to trustées. Kneeland selected Robert G. Ingersoll as bis trustée, and the 
bondholders' cornmittee selected Isaac W. White as their trustée, the two to hold 
the bonds and stock, and deliver the same to Kneeland as the contract required. 
On the 6th day of July, 1886, some 17 days after the organization of the Con- 
solidated company and the passage of the resoluiion to issue the bonds and 
stock, Quigley and Kneeland signed a contract, and, placing it in an envelope, 
delivered it to R. G. Ingersoll to hold for them, without revealing to him its 
contents. It was as follows: 

"Mémorandum of agreement between Sylvester H. Kneeland, of the flrst part, 
and James M. Quigley, of the second part: Whereas, the party of the flrst part. 
on the twenty-third of January, 1886, made certain contracts for the recon- 
struction, widening of the gauge, and equipping of the line of railroad frcm 
Toledo to East St. Louis, now known as the Toledo, St. Louis and Kansas City 
R. Oo., said contracts having been made with the flrst mortgage bondholders' 
cornmittee or the trustées, respectively, of the lines of road heretofore known 
as the Toledo and St. Louis Divisions of the Toledo, Cincinnati and St. Louis 
R. R. Co., contracts of like character and ténor having been since made with 
the Toledo, Charleston and St. Louis R. R. Co., the Bluff ton, Kokomo and South- 
western R. R. Co., and the Toledo, Dupont and Western R. R. Co., being the 
companies forming by consolidation the Toledo, St. Louis and Kansas City R. 
R. Co., before mentioned; and whereas, the party of the flrst part, owing to 
the eomplicated and hazardous character of the contracts above referred to, 
having been unable to associate with himself therein such persons as ne desired 
and anticipated, and now flnds himself alone and in danger of failure to accom- 
plis]! ail he has undertaken, and for thèse reasons, and to better carry out the 
great work in hand, flnds it necessary to avail himself of the extended acquaint- 
ance and great knowledge and expérience possessed with respect to the railroad 
property by the party of the second part: Now, therefore, in considération of 
the premises, and other valuable and sufflcient considérations hère to him moving, 
the party of the flrst part hereby associâtes with himself the party of the 
second part as full partner equally In ail the contracts above mentioned. Any 
profit to be made thereby to be equally dlvided — that is to say, each to be enti- 
tled to one-half of such profits; and the party of the flrst part déclares he has 
no associate or partner in sald contracts but the party of the second part. It 
is agreed between the parties hereto that their respective duties shall be as fol- 
loWs: The party of the flrst part to hâve charge of the reconstruction and 
flnancial arrangements theref or, and negotiations looking to alliance with other 
companies. The party of the second part to attend to the closing up of the trust 
created under a certain trust deed or agreement dated April 9th, 1884, to con- 
duct and hâve charge of the various litigations, ail références înv'olving the 
pure-hase money fund in court, conflicting title, and ail lawsuits pertaining to 
the line of said Toledo, St. Louis and Kansas City R. R. Co., and to manage 
the business other thàn flnancial of the R. R. Company. If owing to illness 
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or any other cause the party of the second part should be unable to perform his 
duties as above, there is to be deducted f rom his share of the profits, bef ore a 
final division, the amount required to pay the persons other than légal counsel 
vvho may be employed to take his place and do his work. The party of the 
first part in his départaient to be without restriction, except that he shall not 
close negotiations tending to reduce the interest or profits of the party of the 
second part without the consent of the party of the second part. Any profits 
in securities or money, withdrawn before the completion of the contracta, shall 
be divided equally at the time. 
"Witness our hands and seals this eighth (8th) day of July, A. D. 1886. 

"[Sigued] J. M. Quigley. [Seal.]" 

On September 8, 1887, Quigley and Kneeland dissolved their relations under 
this contract, and a partial settlement was had. A complète settlement, how- 
ever, was not effected until July 5, 1889, and resulted in Kneeland giving to 
Quigley 180 bonds of the railroad cornpany in compromise of his claims. Be- 
tween the 19th of June, 1886, and the Tth of September, 1887, $4,550,000 
of the bonds were delivered by the trustées to Kneeland. On September 14, 
1887, the original contract of January 23, 1886, in so far as it provided that 
the net earnings of the road should be devoted to the betterments during 
the period of construction, was amended so that the net earnings were to be 
set aside and used for the paynient of interest on the first mortgage bonds, 
Kneeland agreeing to supply any deficiency in such interest until the com- 
pletion of the contract. It was further provided with référence to the rolling 
stock that he was to apply the proceeds of four bonds per mile to the purchase 
of roliing stock, and that the money thus applied should equal the average 
of what he might receive for ail bonds delivered on account of construction, 
provided that in no event should the amount be less than 75 per cent, of the 
par value of the bonds. This agreement was subsequently modified so as to 
provide that Kneeland should expend for rolling stock cash equal to 82% per 
cent, net of the par value of four bonds per mile. Kneeland did not complète 
the road at the time fixed in the contract, July 1, 1888, and several extensions 
were granted. Controversies arose between him and certain directors of the 
cornpany and between him and the old bondholders' committee as to whether 
or not he was performing his contract. On June 1, 1891, Kneeland and the 
railroad cornpany entered into an agreement of compromise. In this agree- 
ment Kneeland admitted that he was under obligation to pay into court suffi- 
cient cash on account of the purchase of the old road to satisfy ail unpaid 
underlying liens. He further agreed to pay the cornpany $307,000 in compromise 
of ail claims against him, in considération of which the cornpany promised 
to deliver to him the bonds remaining out of the issue of the $9,000,000, and 
the common stock remaining out of the issue of $11,250,000, which it was pro- 
vided in the original contract should be delivered to him. The bonds and stock 
were to be held by the cornpany or to be pledged as collatéral for notes 
by which the $367,000 was to be raised. Of the $367,000, $100,000 represented 
the amount which it was agreed was necessary to complète the road in ac- 
cordance with Kneeland's contract, and $260,000 represented the amount 
which was required to pay the coupons on the bonds falling due July 1, 1891. 
It was further agreed that the railroad should be considered as delivered 
under the contract as of December 30, 1890. This compromise was agreed to, 
not only by the railroad cornpany, but also by the committees of the narrow- 
gauge bondholders. The contract of compromise has not been fully complied 
with by Kneeland, but it is not necessary to state with exactness exactly 
what the failure of performance consists in. The contract left Kneeland still 
liable to pay ail the underlying liens on the road which had not been paid 
(amounting to more than $500,000), and submitted to arbitration the question 
as to the extent of his liability for failure to make the necessary water-front 
iniprovements at the company's dock in Toledo under his original contract. 

The certificates of preferred stock issued by the cornpany were of the form 
following: 

"Toledo, St. Louis & Kansas City Railroad Company. 
"No. . Preferred Capital Stock. 10 Shares. 

"This is to certify that James M. Quigley, or bearer, is entitled to ten shares, 
of one hundred dollars each, of the preferred nonvoting capital stock of the 
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Toledo, St. Louis and Kansas City Rallroad Company. Thls constltutes a 
lien upon the property and net earnings of the company next after the com- 
pany's existing flrst mortgage. It does not entitle the holder to vote thereon. 
After the flrst day of January, 1888, it is entitled to and carries interest at the 
rate of four per eent. per annum, payable semiannually, represented by in- 
terest coupons attached to this certiflcate. Such interest is only payable out 
of the net earnings of the company after the payment of interest upon its 
existing flrst mortgage bonds and the cost of maintenance and opération. A 
statement showing the business of the company for the half of its fiscal year 
next preceding shall be exhibited at the office of the company in New York 
to the holder of this certiflcate, at the maturity of each interest coupon, and 
the net earnings applicable to such interest shall be reckoned for such period. 
Such interest is not to accumulate as a charge, and the coupons representing 
unearned interest must be surrendered and canceled on the payment in whole 
or in part of a subsequently maturing coupon. At any time after the flrst 
day of January, 1898, this certiflcate may be converted into the common cap- 
ital stock of the company. If not converted then, to become a preferred four 
per cent, noncumulative stock. The company will create no mortgage of its 
main Une other than its flrst mortgage, nor of any part thereof, except ex- 
pressly subject to the prior lien of this certiflcate, without the consent of the 
holders of at least two-thirds of this stock présent at a meeting, of which 
reasonable personal notice must be given to each registered stockholder, and by 
publication for at least three successive weeks in two leading daily newspapers 
published in the cities of New York and Boston. One-third of the entire issue 
of this stock présent in person or by proxy shall constitute a quorum. Nor 
will the company increase the issue of thèse certiflcates of stock without 
consent obtained as above. Thèse certiflcates of stock shall be transférable 
by delivery or by transfer on the book of the company in the city of New 
York, after a registration of ownership certifled hereon by the transfer agent 
of the company. 

"Countersigned: 

"American Loan & Trust Company, 
"By . 

"New York, June 19, 1886. , Président. 

" , Secretary. 

"Shares, $100 Each. 

"The Toledo, St. Louis and Kansas City Railroad Company will pay to 
bearer, on the flrst day of January, 1898, upon the surrender of this warrant 
at its office or agency in the city of New York, any amount that may be due 
hereon, under the conditions set forth in the certiflcate of stock to which this 
is attached, not exceeding the sum of twenty dollars. 

"Coupon No. 20. No. . 

"Isaac White, Secretary." 

The contention of the common stockholders of the company is that the 
words contained in the foregoing certiflcate, "This stock constitutes a lien 
upon the property," was inserted without authority, by the président or some 
one acting for him, in the printing of the certiflcates, and that the words were 
authorized neither by the contract of January 23, 1886, nor by the resolutions 
of the board of directors. The resolution of the directors recites an agreement 
between the constituent companies and the Consolidated company with Syl- 
vester H. Kneeland, by virtue of which the Consolidated company was to exé- 
cute $5,508,000 of fully-paid preferred coupon convertible stock, for the pur- 
pose of exchanging it with holders of certain securities issued by the con- 
stituent companies forming by consolidation of the Toledo, Cincinnati & St. 
Louis Railroad Company of Ohio, Indiana, and Illinois, and for such other 
corporate purpose as might be deemed necessary. It was therefore resolvert 
that there should be issued $5,805,000, par value, of the fully-paid preferred 
coupon convertible stock of this company in pursuance of the said con- 
tract and articles of agreement and consolidation, for the purposes therein 
specified; and the président and secretary were authorized to issue, under the 
corporate seal of the company, proper certiflcates for said stock, and to deliver 
the same to , trustées. At the time of the exécution of the contracts of 
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January 23, 1886, and in order to secure the consent of the trustées of the 
old bondholders to that agreement, Kneeland says ne made a verbal stipula- 
tion that, in considération of the old bondholders surrendering their bonds 
to him, and accepting in lieu thereof preferred stock in the Consolidated 
corporation to be formed in accordance with the ternis of the contract, ne 
would sell, to the holders of the old narrow-gauge bonds, bonds and common 
stock of the new corporation at the rate of $1,000 cash for one bond and ten 
shares of the common stock, each bondholder to be allowed to take as many of the 
new bonds under this arrangement as he had of the old narrow-gauge bonds. 
This obligation Kneeland recognized in October, 1886, by a letter written to 
Ingersoll and White, trustées, and under that option $1,362,000 par value of 
the bonds and 13,362 shares of stock were bought by the old bondholders. Of 
this amount John C. Havemeyer, who was then a director, subscribed for 
and received 88 bonds and 880 shares of stock; Joseph S. Stout, also a director, 
in his own name and in the name of his firm of Stout & Co., received 443 
bonds and 4,430 shares of stock; Charles T. Harbeck, also a director, received 
10 bonds and 100 shares of stock; James M. Quigley, also a director, received 
261 bonds and 2,610 shares of stock; Clarence Brown, also a director, received 
13 bonds and 1,300 shares of stock. 

Cary & Whitridge and Henry Crawford, for complainant 
Lawrence Maxwell, Jr., for Eailroad Co. 
Spiegelberg & Wise, for Jules S. Bâche. 

W. B. Sanders, J. D. Springer, Potter & Emery, and Smith & 
Baker, for intervening petitioners. 

TAFT, Circuit Judge. The first question to be considered is 
whether the issue by the défendant company of f 9,000,000 of bonds 
to S. H. Kneeland, under the contracts of January 23, 1886, was in 
violation of the Bevised Statutes of Ohio, and especially section 3290 
thereof. 

Section 3286 provides that a railroad company in Ohio may issue 
bonds, convertible or otherwise, bearing a rate not exceeding 7 
per cent, per annum, to an amount not exceeding two-thirds of its 
capital stock, and that it may secure the bonds issued for such 
purpose by mortgage on its property. 

Section 3287 provides that a company may borrow money, at a 
rate not exceeding 7 per cent, per annum, for any purpose that the 
same may be needed in its business, and exécute bonds or promis- 
sory notes therefor in sums of not less than $100, and it may secure 
the payment of such bonds and notes by a pledge of its property 
and income; but the aggregate indebtedness authorized by this 
and the preceding section shall not exceed the amount of the cap- 
ital stock of the company. 

Section 3288 provides that the mortgage may include the personal 
as well as the real property of the company. 

Section 3289 provides how the mortgage shall be recorded. 

Section 3290, which is the particular section hère involved, is as 
f ollows : 

"The directors of the company may sell, negotiate, mortgage or pledge such 
bonds or notes, as well as any notes, bonds, scrip, or certiflcates for the pay- 
ment of money or property which the company may hâve theretofore received, 
or shall hereafter receive, as donations, or in payment of subscriptions to the 
capital stock, or for other dues of the company, at such times and in such 
places, either within or without the state, and at such rates and for such priées 
at not less than seventy-five cents on the dollar, as In the opinion of the direct- 
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ors wlll best advance the interests of the company; and if such notes or bonds 
are thus sold at a discount without fraud, the sale shall be as valid in every 
respect, and the securities as binding for the respective amounts thereof, as 
if they were sold at their par value." 

There is no express restriction in the statutes of Ohio upon the 
price at which such stock, common or preferred, of a railroad 
company, shall be sold, except when it is purchased by a director. 

Were the bonds of the company sold for less than 75 per cent, 
of their par value? I hâve read with care ail the évidence which 
has been produced in this case, aggregating, possibly, 5,000 pages of 
typewritten évidence, in order to détermine how much in money's 
worth the company received for the f 9,000,000 of bonds which were 
issued by it to Kneeland, the contractor. Under the contract, 
Kneeland received $9,00.0,000 of bonds, $11,250,000 par value of 
common stock, and $1,000,000 par value of the preferred stock. 
If we find what was actually spent in constructing the road, and 
in paying off the underlying liens, and in meeting the other obliga- 
tions of the contract assumed by Kneeland, including that paid 
by him as interest on the bonds during the period of construc- 
tion, and deduct therefrom the value of the common and preferred 
stock which he received, together with the amount received by him 
from the net earnings of the road during the period of construc- 
tion, and the amount received by him from the sale of old material 
taken from the narrow gauge, we shall hâve in the remainder what 
the company received for its issue of $9,000,000 of bonds. The 
évidence shows that Kneeland disbursed at Toledo through his 
cashier, Crowell, for construction, $3,509,317. It was claimed that 
in this construction Kneeland did more than his contract required. 
I do not think, from an examination of the évidence and the proper 
construction of the contract, that this claim can be sustained. 
However this may be, it is clear that by the settlement of June, 
1891, Kneeland waived ail his claims for extras, so that the com- 
pany got thé beneflt of this expenditure as if it were under the con- 
tract. For iron bridges, fences, and other betterments, Kneeland 
expended approximately $500,000. For steel rails, he expended 
$1,528,179. The interest which he was obligea to pay on the bonds, 
issued between July 1, 1886, and June 1, 1891, aggregated $1,766,- 
465. This resuit I hâve reached by actual calculation of interest 
upon thé bonds as they ' Were delivered to him, allowing a reasonable 
time for his sale of them or disposition of them by way of collat- 
éral after he received them. It includes the $260,000 of interest 
which he stipulated to pay and did pay in June, 1891. Kneeland 
makes a generalstatement, unsupported by memoranda, that the 
net earnings paid the interest. This is wholly erroneous. He did 
not receive in net earnings more than $1,220,000, and probably he 
received much less. At the time of the compromise, in June, 1891, 
it was agreed between the parties that $100,000 would complète 
the road according to Kneeland's contract, and the company with- 
held enough of the bonds and the stock to secure this acknowledged 
indebtedness from Kneeland. Of the underlying liens, which ag- 
gregated $1,100,000, and which Kneeland had agreed to pay, he 



CONTINENTAL TRUST CO. V. TOLEDO, ST. L. A K. C. B. CO. 939 

paid $650,247. He paid out in cash for équipaient $1,314,071. His 
contract required him to spend 82£ per cent, of $1,800,000, or $1,- 
485,000, and this is what counsel for the company concèdes to hâve 
been spent, but I can find no évidence of more than the sum stated. 
Thèse items aggregate $9,368,279. To this must be added a rea- 
sonable contractor's profit, which, considering the risk and expense 
attendant upon the exécution of such a contract, I cannot fix at 
less than ten per cent, of the foregoing expenditures, or $936,827. 
The benefits received by the company, therefore, are $10,305,106. 
To assist him in paying the sums thus expended, the contractor re- 
ceived, under the contract, from old material, a sum he estimâtes 
at $200,000. He received no net earnings for the years ending 
June 30, 1887, and June 30, 1888, with which to pay interest. The 
net earnings for the year ending June 30, 1889, are not given in 
évidence, but, in view of the amount of gross earnings, which was 
$764,000, and in view of the then condition of the road under con- 
struction, they certainly could not hâve exceeded $200,000. The 
net earnings for the year ending June 30, 1890, were $470,352, and 
for the year ending June 30, 1891, were $549,962. The amount of 
common stock was $11,250,000. Counsel for the company and 
the intervening petitioners claim that this was worth 15 per cent, 
of par. I think that the stock had no such value, and that Knee- 
land could at no time hâve sold ail his holdings at that price. But, 
assuming that he could, he received in common stock money's worth 
to the amount of $1,687,500. Taking the estimate of the same 
counsel, the money's worth of the preferred stock of the par value 
of $1.000,000 received by Kneeland was 30 per cent, of par, or 
$300,000. This makes a total of $3,407,814. Deducting this from 
the value of the benefits received by the company, it leaves a 
remainder of $6,897,292 as the considération which the company 
received for $9,000,000 of bonds, or something more than 76 */u 
per cent, of par. 
The foregoing, stated in tabular forai, is as follows: 

Paid out by Kneeland: 

Construction disbursed through Crowell $ 3,509,31 T 

Steel rails 1,528,179 

Iron bridges, ete 500,000 

Allowed by Kneeland for eompletion of road 100,000 

For interest on bonds down to June lst, 1891 1,766,465 

For équipaient 1,314,071 

For lien claims prior to mortgage 650,247 

Profit— 10% on cash paid out 936,827 

$10,305,106 
Received by Kneeland: 

Old material (est.) $ 200,000 

Net earnings year ending June 30, \Sf) 200,000 

Net earnings year ending June 30, '90 470,352 

Net earnings year ending June 30, '91 549,962 

Value of common stock 1,687,500 

Value of preferred stock 300,000 

$ 3,407,814 



Balance considération for $9,000,000 bonds $ 6,897,292 

70 «A o per cent, of par. 
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This calculation has been made on the hypothesis that under t"he 
compromise of June, 1891, Kneeland enjoyed the beneflt of the net 
earnings for the six months from January 1, 1891, to July 1, 1891. 
He expressly agreed in the contract of compromise to pay the in- 
terest on the bonds for that period, but it seems probable that he 
did not reeeive either the earnings or crédit for them, because, by 
the terms of the compromise, the road was to be considered as de- 
livered to the company and accepted by it as of December 30, 1890. 
If this be true, then the considération received by the company for 
the $9,000,000 of bonds, as stated above, would be increased $279,981. 
There are other expenditures of Kneeland, such as compensation to 
the trustées and bondholders' committees, which inured to the 
beneflt of the company, and probably ought to increase the above esti- 
mate of the value of the considération received by the company from 
Kneeland for its bonds. In addition to this, Kneeland failed to com- 
plète his contract in regard to the underlying liens, which liens to 
the amount of at least $450,000 remain unpaid. Now, the company 
did not reeeive this beneflt, but it has a claim against Kneeland for 
this amount. Surely, the validity, under section 3290 of the Revised 
Statutes of Ohio, of a contract for the sale of bonds, and of the 
bonds delivered under such a contract, is not to be destroyed because 
the contractor in his performance may hâve fallen short of the re- 
quirements of his contract, if the company in good faith insisted on 
performance, and only failed in obtaining its right because of the in- 
solvency of the contractor. On the whole, therefore, a careful ex- 
amination of ail the évidence discloses to my entire satisfaction that 
the company actually received under the contract more than 75 per 
cent, of par for its bonds, and is entitled to reeeive and would re- 
eeive, were Kneeland able to pay his debts to the company, a con- 
siderably higher percentage than this for them. 

The argument is pressed upon the court that in calculating the 
amount which the company received for the bonds it should divide 
the value of the beneflts received by the company in the ratio of 
the par value of the bonds, the common stock, and the preferred 
stock received by Kneeland, and fix the considération paid by the 
contractor for the bonds as that part of the total money's worth given 
by Kneeland to the company which bears the same ratio to the total 
money's worth as the par value of the bonds bears to the total par 
value of ail the securities, including the bonds delivered to Kneeland. 
The total par value of the securities was $21,250,000, and the prop- 
osition is that the court is to say that, of the beneflts received by 
the company under the contract, it received for its bonds only 9 /2i 
of the whole, and thus that the company got for its bonds some- 
thing less than 50 per cent, of their par value. This is not a fair 
or équitable way in which to treat an executed contract. The sec- 
tions of the statute under considération impose no limit upon the 
price at which the stock of the company might be sold. But it is 
said that it is a rule of gênerai corporation law that stock must not 
be sold at less than par. I hâve considered the question of the 
validity of the stock and bonds under this contract of January 23, 
1886, in a former opinion in this case (82 Fed. 642, 656), where I 
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reached the conclusion that under the décision of the suprême court 
of the United States in Kailroad Co. v. Dow, 120 U. S. 287, 7 Sup. Ct. 
482, the contract was not illégal, so far as the stock was concerned, 
though the amount of value received therefor was not equal in money 
value to the par value of the stock. Whether the stockholders might 
be liable, as against creditors, to pay any sum as an assessment upon 
the stock, though on its face full paid, is a question not before the 
court. It suffices to hold that stock issued under a contract like that 
of the reorganization plans in Kailroad Co. v. Dow, and in this 
case for material and labor of a value less than the par of the stock, 
is neither illégal nor void. Counsel for the company and the in- 
tervening petitioners in their brief concède that the common stock 
was worth but 15 per cent, of par, and the preferred stock but 30 per 
cent., when Kneeland received them. Why, then, give them a value 
in the contract which they did not hâve? It is clear to a démonstra- 
tion that if from the value of the total considération received by 
the company under the contract is deducted the value of the preferred 
and common stock at market rates, what remains is the amount re- 
ceived by the company for its bonds. This accords with the sub- 
stantial vérifies of the transaction. The bonds were secured by a 
mortgage upon the entire property of the company, and, unless the 
bonds were well secured, neither the preferred stock nor the common 
stock was worth anything. It is palpable that both the company 
and the contractor regarded the bonds as the main source from which 
he was to obtain the money with which to perform his contract. To 
hold that, in a contract like this, the parties intended to treat the 
différent securities of equal value is to be blind to the plainest facts. 
We come now to the second question, whether $4,445,000 of the 
bonds which were issued to Kneeland during the life of the contract 
of partnership between him and Quigley are to be held null and void, 
under section 3313 of the Revised Statutes of Ohio, providing that 
"ail capital stock, bonds, notes or other securities of a company, 
purchased of a company by a director thereof, either directly or in- 
directly, for less than the par value thereof, shall be null and void." 
Kneeland testifled that the contract of partnership between him and 
Quigley was really made January 23, 1886, at the time when the con- 
tract of construction was made between him and the trustées of the 
old bondholders, but that it was not formally reduced to writing until 
its date, July 6, 1886. Kneeland's statement is contradicted by the 
récitals of the written contract itself, in which, after mention of the 
contracts of January 23, 1886, occurs the following: 

"Whereâs, the party of the first part [Kneeland], owing to the complicated 
and hazardous character of the contracts above referred to, having been unable 
to associate with himself therein such persons as he desired and anticipated, and 
now flnds himself alone, and in danger of failnre to accomplish ail he has un- 
dertaken, and for thèse reasons, and to better carry out the great work in hand, 
flnds it necessary to avail himself of the extended acquaintance and great 
knowledge and expérience possessed with respect to the railroad property by 
the party of the second part [Quigley]: Now, therefore, in considération of 
the premises and other valuable and sufflcient considérations hereto him mov- 
ing, the party of the first part hereby associâtes with himself the party of the 
second part as full partner equally in ail the contracts above mentioned." 
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It is urged by counsel, and pointed out by Kneeland, in his earnest 
désire to carry back the date of the contract of partnership wifb. 
Quigley, that he signed the contracts of Januâry 23, 1886, for him- 
self and associâtes, as a circumstance corroborating his statement 
that Quigley was then associated with him. The foregoing récital, 
however, takes away any signiflcance which that circumstance 
might otherwise hâve. Moreover, it appears that long after Quig- 
ley and Kneeland were separated, and when he had no partner 
at ail, Kneeland continued tô sign receipts, "S. H. Kneeland and 
Associates ;" showing that the term "Associates," as signed by him, 
should be given no especial weight. The question which the court 
has hère to décide is whether it will believe Kneeland as a witness 
or believe the récital of the contract signed by Kneeland and Quig- 
ley when the contract was made. The contract was a secret con- 
tract, delivered in an envelope by ; Kneeland and Quigley to R. G. 
Ingersôll, courisel for Kneeland, to be held by him for them both. 
There would àppear to be cômparatively little motive for misstat- 
ing in it the facï as to the time when the partnership began. In 
the présent litigation there is apparently a very strong motive for 
Kneeland to state that Quigley was interested with him from the 
beginning. The personal feeling of Kneeland against Quigley 
and the large bondholders and preferred stockholders of the road 
has evidently bëcome bitter. Aftèr the road was received by the 
company from Kneeland, and began its opérations, différences as 
to the policy to be pursued arose. Indeed, the controversy had 
arisen between the same parties before the completion of the con- 
tract. Kneeland charges the bondholders, especially J. C. Have- 
ineyer, H. O. Armoùr, and J. M. Quigley, with having intentionally 
brought the road to a condition in which a receivership was neces* 
sary, by refusing tô consent to the imposition of the second mort- 
gage with which to raise money to buy additional rolling stock. 
I hâve read Kneéland's testimony with care, and I am bound to say 
that the désire which he has to defeat the bonds which he himself 
sold so influences him in his évidence as to make his memory not 
altogether trustworthy. I thihk it much safer to crédit the state- 
ment which he and Quigley together made in July, 1886, as to the 
time when, and circumstances under which, this partnership agree- 
mént was made. Kneéland's attitude in this case, in attempting 
tô defeat the bonds which he. sold in the open market to innocent 
purchasers, does not, under the circumstances, commend him as a 
witness to the court. It may be said that he is not a party to this 
issue; Hë is, however, the largest common stockholder, ànd is a 
director and the président of the company. He has elected the 
direetors who are seeking to impëach the legality of the bonds by 
voting the very stock which,. if the bonds are void for the reason 
asserted, is equally void. It is on his testimony and at his instiga- 
tion that the attack is made upon the validity of the bonds based 
on his partnership contract with Quigley. That contract was a 
corrvpt and disgracef ul one, and a party to it who would bring it to 
light for the purpose of defeating the bonds sold by him to innocent 
persons cannot complain if no more crédit is given him than the 
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eorroborating circumstances require, especially when after pro- 
ducing it he contradicts the express récitals in the face of the con- 
tract. The circumstances shown by the record confirm the view 
that the contract was made at the day of its date. Under the 
contract of January 23, 1886, the bonds were to be delivered to 
the contractor by two trustées, one to be selected by Kneeland 
and the other by the bondholders' committee. Kneeland selected 
K. G. Ingersoll, who was his attorney, and the bondholders selected 
White, who, Kneeland says, was a mère clerk and puppet of Quig- 
ley. With thèse trustées, and with a chief engineer who was an 
appointée of Quigley and Kneeland, rested the whole supervision 
of Kneeland's exécution of the contract. The trustées were not 
selected until after the organization of the consolidated company. 
It is perfectly évident that Kneeland's purpose in making his con- 
tract with Quigley was to bribe him to influence White to liber- 
ality in delivering the bonds, and to prevent too great strictness in 
guarding the interests of the company. Quigley was the président 
of the company. He was the chairman of the bondholders' commit- 
tees, and knew more about the work to be done and the road as it 
was than any one. If he could be kept quiet, there would certainly 
be no trouble either with White or with any of the narrow-gauge 
bondholders who were the real parties in interest opposed to Knee- 
land. The contract as drawn was loosely drawn, but it was an 
onerous one for the contractor if strictly construed. Its burden- 
some character was much more apparent to Kneeland in the summer 
of 1886 than it had been in the preceding January, before he knew 
the extent of the heavy lien claims against the old narrow-gauge 
road which he had obligated himself to pay. Quigley knew ail 
about thèse claims, and could doubtless prove of much assistance to 
Kneeland in flghting and adjusting them. This situation makes it 
altogether likely that the contract was really made when it was 
signed, that is, after the organization of the company, and after it 
had become certain that Quigley would hâve in his complète control 
the delivery of the bonds under the contract, so far, at least, as the 
trustée for the company and the narrow-gauge bondholders was con- 
cerned, and after the need for the services of Quigley in adjusting, 
flghting, and reducing prior lien claims had become apparent to 
Kneeland. There is in the record the sworn testimony of Quigley 
that the contract was made at the day it is dated, and not before, 
and that he had no interest in Kneeland's contract prior to that time. 
Counsel for the company and intervening creditors object to the con- 
sidération of this évidence on the issues between the bondholders and 
the company, because it was brought out on the issue between the 
company and the preferred stockholders. More than this, they say 
that, if évidence taken on the issue between the company and the 
preferred stockholders is to be considered, then the évidence of 
R. G-. Ingersoll upon the same point corroborâtes Kneeland. In- 
gersoll's statement is entirely consistent with Quigley's having no 
interest in Kneeland's contract until the time when the contract 
was reduced to writing. His memory of dates is exceedingly 
vague, and can hâve no weight at this length of time after the 
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transactions. It is not necessary to décide whether Quigley's and 
Ingersoll's évidence can be hère considered, because, whether it is 
admissible or not, I must reach the same conclusion. 

The question, therefore, is whether the contract of July 6, 1896, 
between Kneeland and Quigley, makes the bonds issued to Knee- 
land and sold by him in the market bonds purchased from the Com- 
pany by Quigley. It must be premised that the contract for the 
purchase of bonds by Kneeland from the company was a lawful one, 
and had been f ully entered into bef ore Quigley attempted to acquire 
any interest in it. The évidence also shows that, during the time 
before Kneeland and Quigley quarreled and severed such relation 
as they had, the bonds were actually delivered by the trustées to 
Kneeland under the construction contract, and were sold by him. 
and that Quigley never had any custody of them for himself and 
Kneeland. 

The daim on behalf of the company is that section 3313 renders 
bonds purchased by a director at less than par nothing but waste 
paper, even in the hands of subséquent innocent purchasers; and 
this, although the interest of the director may not be known to any 
one except himself and the person in whose name the bonds are 
bought. If the statute is to be thus construed, it is so highly pénal 
and so capable of iniiicting the grossest hardships upon innocent 
persons that its opération ought not to be extended beyond the 
letter. Under a strict construction, it may well be questioned 
whether one who acquires an interest in a construction contract 
with a railroad company after it hâs been made and its ternis 
hâve been flxed, and without the knowledge or consent of the com- 
pany, can be said to be a purchaser from that company of the bonds 
subsequently earned by performance of the contract. He dérives 
ail his rights in the contract by assignment from the original con- 
tracter, and his title to the bonds must be traced through the same 
person. It is said, however, that the language of the statute is, 
"purchased by a director directly or indirectly." Thèse words 
mean that, if the contract of purchase is originally between the 
director and the company, the effect of the statute shall not be 
evaded through the mère use of another's name by the director in 
making the purchase. Certainly, a purchase from one who ha a 
in good faith bought bonds from the company is not an indirect 
purchaser from the company, within the statute. 

But it is not necessary to discuss or to décide the question wheth- 
er a third person acquiring an interest in Kneeland's contract of 
construction by lawful agreement would become a direct or indi- 
rect purchaser of bonds from the company, because it does not 
arise hère. Quigley, by his agreement with Kneeland, acquired no 
interest whatever in the bonds to be delivered by the company to 
Kneeland under the construction contract. The contract was ab- 
solutely void, because corrupt, vicious, and aeainst public policy. 
Neither Kneeland nor the company could hâve held Quigley to any 
liability under that contract, nor could Quigley hâve compelled 
Kneeland to aCcount to him for any profits or bonds received there- 
under. It is well settled that a secret contract made by one with 
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an agent of another to pay the agent a commission on transactions 
with his principal, effected through the agent, is against public 
policy and void, and that the agent cannot recover commissions thus 
stipulated for. Eice v. Wood, 113 Mass. 133; Smith v. Townsend, 
109 Mass. 500; Railroad Co. v. Pattison, 15 Ind. 70; Lloyd v. Colston, 5 
Bush, 587; Lynch v. Fallon, 11 R, I. 311; Everhart v. Searle, 71 Pa. St. 
256; Scribnerv. Collar, 40 Mich. 375; Carpener v. Hogan, 40 Ohio St. 
203 ; Wald's Pol. Cont. (2d Ed.) 244, note z. See, also, City of Findlay 
v. Pertz, 31 U. S. App. 340, 355, 13 C. C. A. 559, and 66 Fed. 427. 
In Eice v. Wood, 113 Mass. 133, 135, the court said: 

"Contracte which are opposed to open, upright, and fair dealing are opposed 
to public policy. A contract by which one is placed under a direct inducement 
to violate the confidence reposed in him by another is of this character. If the 
plaintiflis were guilty of injustice to the owner of the real estate, by placing them- 
selves under an inducement to part with it at Iess thau its full ruarket value, 
they should not be allowed to collect the promised commissions on the sale of 
the stock, which was the considération for which they put themselves in such a 
position. No one can be permitted to found rights upon his own wrong, even 
against another also in the wrong. A promise made to one in considération of 
doing an unlawful act, as to commit an assault or to praetice a fraud upon a 
third person, is void in law; and the law will not only avoid contracts the 
avowed purpose or express object of which Is to do an unlawful act, but those made 
with a view to place, or the necessary effect of which is to place, a person 
under wrong influences, and offer him a temptation which may injnriously aft'ect 
the rights of third persons. Nor ls it necessary to show that injury to third 
persons has actually resulted froin such a contract, for in many cases where it had 
occurred this would be impossible to be proved. The contract ls avolded on 
account of its necessarily injurious tendency." 

In City of Findlay v. Pertz, 31 U. S. App. 340, 355, 13 C. C. A. 559, 
and 66 Fed. 427, Judge Lurton, speaking for the circuit court of ap- 
peals of this circuit, said: 

"Any agreement or understanding between one principal and the agent of anoth- 
er, by which such agent is to receive a commission or reward if he will use lus in- 
fluence with his principal to induce a contract, or enter into a contract for his 
principal, is pernicious and corrupt, and cannot be enforced at law. This principle 
is founded upon the plainest principle of reason and morality, and has been 
eanctioned by the courts in Innumerable cases." 

See, also, Wald's Pol. Cont. (2d Ed.) note a 1 by Mr. Wald, and 
cases cited. 

Of course, it makes no différence in the application of the prin- 
ciple whether the reward is for inducing a contract with a prin- 
cipal or for relaxing the watchfulness due the principal from his 
agent in enforcing a contract already made. 

It folio ws that the Quigley-Kneeland contract was void, and con- 
ferred on Quigley no interest whatever in Kneeland's contract with 
the company. Ail bonds delivered by the company, therefore, be- 
longed to Kneeland alone, and were therefore lawfully issued to 
him, and the persons to whom he sold or delivered them took his 
lawful title to them. This is even true of the 180 bonds after- 
wards delivered by Kneeland to Quigley at the so-called settlement 
of their partnership. Quigley had no claim upon Kneeland arising 
ont of their corrupt agreement, and what he gave to Quigley was 
therefore without considération. But what he gave was bonds 
theretofore lawfully delivered to him under the construction con- 
tract. Whether Kneeland could recover thèse bonds from Quig- 
6G F.-CO 
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ley, or would be prevented from doing so on the ground that they 
were in pari delicto, is not nôw important. It is certain that 
whoever is the owner of the bonds holds lawfully issued obliga- 
tions of the company. Every holder of the bonds delivered to 
Kneeland during the pendency of the so-called pàrtnership can 
trace his title to the company without using the corrupt pàrtner- 
ship contract as the link by which the company issued the bonds. 
The contract between Kneeland and the company was complète 
before the void pàrtnership agreement was made. Hence the re- 
jection of that agreement as null and of no effect leaves the bonds 
with their origin untainted by illegality. I hâve said that Knee- 
land's construction contract was lawful. I do not mean to say 
that it might not at the time hâve been rescinded by the com- 
pany for Kneeland's fraud in bribing Quigley to permit a lax 
exécution of it. However that may be, until rescinded it was valid. 
After its -complète exécution, after a full settlement, and after the 
lapse of time since, certainly there could be no rescission. The ille- 
gality of the pàrtnership agreement, and its ineffectiveness to vest 
any right or interest in the construction contract in Quigley, ex- 
isted wholly without référence to section 3313 or its application, 
and hence may properly be regarded as a condition of the situation, 
when it is claimed that section 3313 operated to destroy the valid- 
ity of the bonds delivered to Kneeland. In this view, bonds de- 
livered to Kneeland under the valid construction contract were 
not purchased by Quigley, becausè the pretended contract from which 
it is said that his interest in the bonds arose could vest no interest 
in any one. 

The next question is whether those bonds are void which were sub- 
scribed for and bought by Havemeyer, Stout, Harbeck, Quigley, and 
Brown when directors, under an agreement with Kneeland by which 
they paid $1,000 cash for one bond and ten shares of stock. Of 
thèse bonds, Havemeyer bought 88, Stout 443, Harbeck 10, Quigley 
261, and Brown 13, or 815 in ail. The bonds were not bought from 
the company. They were bought from Kneeland. The bonds in 
question had been issued in accordance with the construction contract 
by the company to the trustées, Ingersoll and White, to bè delivered 
to Kneeland. They were part of the first 2,000 bonds which were 
to be delivered to h}m at once. He appointed White his personal 
agent and trustée to receivè them for him from Ingersoll and White, 
trustées, and to accept subscriptions for them, on the terms above 
stated, from ail holders of narrow-gauge bonds, to the extent of their 
holdings of those bonds. 1,362 bonds were subscribed for, of which 
815 now under considération were part. It is said that thèse di- 
rectors are to be regarded as indirect purchasers from the company 
because, as directors, they issued the bonds under the contract of 
January 23, 1886, at a time when they had an agreement with Knee- 
land by which he was to sell to them the bonds and stock to be 
issued to him under his contract at less than par. Kneeland says 
the subscription agreement was really part of the contract of Jan- 
uary 23, 1886. The narrow-gauge bondholders had expected to re- 
ceivè in exchange for their bonds second mortgage bonds of the new 
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company. They were obliged to take preferred stock. To make up 
for the différence in the value between the bonds surrendered to 
Kneeland and the preferred stock they were to receive in exchange 
therefor, Kneeland offered them a bonus of common stock of the 
same par value as any new bonds which they would pay par for in 
cash. I cannot say, from reading the évidence, that the common- 
stock bonus allowed by Kneeland to this class of creditors on cash 
subscriptions for bonds at par exceeded in value the concession made 
by the narrow-gauge bondholders in receiving preferred stock for 
their old bonds. I cannot find, therefore, that the narrow-gauge 
bondholders who availed themselves of this subscription opened by 
Kneeland did not in fact give him par for his bonds. If that is 
true then the directors hère involved in fact paid par for the bonds, 
and are not within the statute. 

Another reason for holding that the subscription privilège did not 
involve a purchase of the bonds at less than par by the directors is 
that the obligation of the company to comply with the contracts of 
January 23, 1886, did not arise from any action of the directors. 
The act of consolidation, and the transfer of the narrow-gauge road 
to it by opération of law from the constituent companies, imposed on 
it the obligation of those contracts. The case is this then: Have- 
meyer, Stout, Harbeck, Quigley, and Brown, together with ail other 
bondholders of their class, made contracts with Kneeland by which 
it was agreed that Kneeland should make a construction contract with 
a Consolidated company to be formed out of three constituent com- 
panies, and as a term of those contracts Kneeland agreed that of the 
bonds and stock to be received by him from this construction con- 
tract he would sell a certain amount at a certain priée to them. The 
construction contracts became binding on the consolidated corpora- 
tion when formed, and afterwards the persons named became di- 
rectors, and received the bonds and stock from Kneeland on the 
terms agreed. Though they received the bonds and stock when they 
were directors, they took them, not from the company, but from 
Kneeland, under contracts binding on ail parties at the time they be- 
came directors. 

The proposition that the contracts of January 23, 1886, were bind- 
ing on the consolidated corporation, without action by its board of 
directors, is much contested by the counsel for the railroad company 
and the intervening creditors. The form of the contracts of Jan- 
uary 23, 1886, and of the contracts with the constituent company, 
are peculiar, in that in both of them Kneeland agrées that the con- 
solidated company shall rebuild the road, and the bondholders in the 
former and the constituent companies in the latter agrée that the 
consolidated company shall issue the particular securities in payment 
of the same. In the former, in certain parts, it is made clear that 
Kneeland is himself to do the work of construction, and is to receive 
the bonds, certain preferred stock, and the common stock. In the 
latter this is stated with less definiteness, and yet it is perfectly mani- 
fest, from the similarity of the provisions, that each constituent com- 
pany is adopting, so far as it may properly do, the contracts of 
January 23, 1886, and is accepting the conveyance of its part of the 
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railroad for the purpose and with the intent to carry out the plan 
of reorganization, and to put in force the agreements contained in 
those two contracts. Indeed, knowing, as the corporations must be 
charged with knowing, that Kneeland held the title to the railroad 
upon conditions of the contracts of January 23, 1886, neither con- 
stituent company could accept title to the part conveyed to it with- 
out also assuming the obligations of the contracts of January 23, 1886, 
so far as they affected it and the Consolidated corporation of which 
it was to be a constituent. "When, however, the contract is made 
in the name and on behalf of the projected corporation, and is treated 
as a proposai to such corporation, to be acted upon by it when it 
cornes into existence, then, in the absence of other controlling cir- 
cumstances, acceptance of benefits under the contract justifies the in- 
ference that the corporation has accepted or adopted it." Alger, 
Prom. Corp. § 208; Battelle v. Pavement Co., 37 Minn. 89, 33 N. 
W. 327; Mining Co. v. Quintrell, 91 Tenn. 693, 20 S. W. 248. But 
it is said that by the express provision of the contracts with the 
constituent companies it was Kneeland, and not the companies, who 
agreed that the Consolidated corporation would rebuild the road and 
do the other things, and that the constituent companies only agreed 
that the Consolidated company should issue the bonds; but, even so, 
the constituent companies necessarily consented that the reconstruc- 
tion should be carried on by agreeing that it should be paid for, 
because, where one agrées to pay another for work, there is an im- 
plied obligation on the part of the one to permit the work to be 
done. 

It seems to me clearly to follow that by express agreement, and, 
if that is not spécifie enough, by necessary implication, the constituent 
companies, in accepting title to the railroad which Kneeland held, 
subject to the conditions of the contracts of January 23, 1886, assumed 
the obligations of those contracts. The effect of the consolidation is 
declared by statute to be the vesting of ail the property of the consti- 
tuent corporations in the consolidated company, and the Imposition 
upon it of liability for ail the contracts of the constituents immedi- 
ately upon the organization of the company by the élection of the first 
board of directors. Kev. St. Ohio, § 3384 ; Compton v. Eailway Co., 
45 Ohio St. 592, 16 N. E. 110, and 18 N. E. 380; Eailway Co. v. 
Ham, 114 U. S. 595, 5 Sup. Ct. 1081. When then the first board of 
directors of the consolidated company was elected, and before it 
organized or took any action, the contracts of January 23, 1886, 
were binding on that company. 

We thus reach the conclusion that the bonds issued by the rail- 
road company to Kneeland are ail of them valid, and that they are 
not affected either by section 3290 or by section 3313. The flnd- 
ings of fact and the propositions of law upon which this is founded 
hâve made it unnecessary to consider the points made by counsel for 
the bondholders, (1) that thèse sections do not apply, and were not 
intended to apply, to the bonds of consolidated railway corpora- 
tions of Ohio and other states; (2) that the sections render bonds 
issued in violation of them not absolutely void, but voidable 
only, at the option of the company, and that the company is estop- 
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ped to avoid them now; and (3) that the bonds are negotiable, and 
are in the hands of innocent holders for value, and that the stat- 
utes were not intended to defeat the claims of such owners. 

The only remaining question as to the bonds is whether they 
are to be defeated because of Kneeland's fraud in its performance 
by giving Quigley an interest in the contract. It is probable, as 
already said, that the company might hâve rescinded the contract 
with Kneeland if, during its performance, it had learned of the 
corrupt agreement between Kneeland and Quigley; but the rela- 
tion between them after one year of construction, and three years 
before the completion of the road, ceased, and Kneeland was al- 
lowed to continue to the end, receiving his bonds and stock and 
spending large sums. Finally, in 1891, after bitter controversies 
had arisen, a full compromise between Kneeland and the company 
was effected, and ail différences were settled. It does not appear 
that the work of Kneeland was so faulty in construction that 
fraud in performance can be chargea, or that the company had not 
full information as to the character of the work done when it ac- 
cepted it as a compliance with the contract. It would be too late 
now, therefore, even as against Kneeland, and a fortiori as against 
his vendees, to impeach the validity of the bonds for failure or 
fraud in the considération. 

The remaining question to be decided arises between the com- 
mon and preferred stockholders. The latter claim a right to the 
distribution to them of the surplus, if any, after payment in full 
of the bonds and ail the other debts of the company out of the 
proceeds of the sale of the road, in préférence to the common stock- 
holders, and they, therefore, ask that they be given in the decree for 
sale the right to complète any bid they may see fit to make, after 
depositing cash to the amount of the bonds and other debts, by de- 
positing their preferred stock. The basis of the claim is a sentence 
in the certificates of preferred stock which is as follows: "This 
stock constitutes a lien upon the property and net earnings of the 
company next after the company's existing flrst mortgage." Coun- 
sel for the company and the common stockholders maintain — First, 
that there was no power in the Consolidated company to give such 
a préférence as to capital to preferred stockholders; second, that, 
if such power existed, it was not in fact exercised, because the 
language of the sentence quoted was not the language of the com- 
pany; third, that, if it was, it does not give a préférence, in dis- 
tribution of capital as between preferred and common stockhold- 
ers; and, finally, that, even if it does, it is not for this court to wind 
up the company and distribute its assets, but it must, on sale of the 
road, turn over the surplus, if any, after payment of the debts, to 
the company who is a party hereto, for such a liquidation of its 
debts and distribution of its assets and settlement of its affairs 
as may be provided by law. So far as the power of this company 
to issue preferred stock with this provision is concerned, I think 
it is settled for this court bv the décision in Hamlin v. Trust Co., 
47 IL S. App. 422, 437, 24 C. C. A. 271, and 78 Fed. 664. If the 
question is to be reconsidered, it must be reconsidered in that 
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court. That court held that, in the absence of a prohibition in the 
local law or charter, such a préférence might be given in pref erred 
stock. No such prohibition in the local law or charter has been 
called to my attention. The court of appeals décision also con- 
strues the language, and déclares that it does give a préférence as 
to capital. Upon the question of fact whether this language was 
inserted fraudulently or without authority I hâve no doubt. Un- 
doubtedly the form of the certificate was left by the directors to 
Kneeland, representing the common stock, and Quigley and the 
bondholders' committees, representing the pref erred stock. Knee- 
land and Quigley conferred about it, and so did Quigley and his 
colleagues on the bondholders' committees. The certificates were 
issued in November, 1886, and Kneeland admits that he knew their 
form then. The stock was listed on the New York Stock Exchange 
soon after that time, at the request of the directors of the Com- 
pany. From that time until this litigation, not a step was taken 
to correct the form of the certificate. Thèse facts prove to my mind 
conclusively that the form of the certificate was as agreed upon by 
Kneeland and Quigley, and the memories of witnesses as to what 
were the various forms proposed for the certificates under discus- 
sion at the time, and what was the one actually agreed upon, hâve 
not the slightest weight with me to overcome the inference to be 
drawn from the facts above stated. 

The final objection, however, made to the request of the pref erred 
stockholders to be allowed to complète their bid by use of the pre- 
f erred stock, seems to me to be a fatal one. Such a clause in a 
decree is, in effectua distribution of the assets of the company among 
the stockholders, and would necessàrily work to the préjudice of 
those creditors whose claims are not to be paid under the decree 
for sale. Are there not or may there not be such creditors? In 
the foreclosure proceeding only judgment creditors are parties. 
Such a provision in a foreclosure decree would utterly ignore the 
rights of creditors whose claims are not reduced to judgment. 
Nor does the creditors' bill necessàrily include ail creditors of the 
company. The advertisement for creditors of the company under 
the creditors' bill only invited, and only could invite, those to corne 
in who wished to participate in the distribution of the proceeds of 
the sale between creditors, but it did not advise them that the 
surplus, if any, after sale of the property and payment of claims 
of those who made themselves parties, was to be divided among the 
stockholders, Those creditors who hâve chosen not to corne in 
hâve the right to rely on this court's paying over the surplus to the 
company, to whom they can look for payment. Their f ailure to 
corne in under the creditors' bill, which is a proceeding quasi in 
rem, only excludes them from any claim against the property, but 
it does not bar their claims against the company on a winding up, 
and for a distribution of the surplus realized by the company on the 
sale of the property under the creditors' bill. For this reason, the 
application of the pref erred stockholders for leave to use pref erred 
stock to complète their bid must be dénied. 

The application of S. Dana Rose for leave to: file an intervening 
pétition as a preferred stockholder is denied. He sought to corne 
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in under the leave granted the Hamlins to bring in other preferred 
stockholders by advertisement, to unité with them in their answer 
and cross bill ; but he attempted to file a différent pleading, and to 
enlarge the grounds for invalidating the bonds. He does not show 
that he has not bought his stock just for the purpose of becoming a 
party to the litigation. He delayed his application until a few 
days before the time for taking évidence on ail issues had closed. 
He offered to abide by and rest his case on the évidence already 
taken. Under ail the circumstances, he must be content to become 
a party to the Hamlin answer and cross bill. He is too late to 
introduce new issues. His application is denied, and his interven- 
ing pétition, filed without leave, is stricken from the files. 

In the view I hâve taken, it has not been necessary for me to 
consider whether the défenses to the bonds argued and based on sec- 
tions 3290 and 3313 of the Ohio Statutes hâve been properly raised 
upon the pleadings. Whether they hâve been properly pleaded or 
not, they must fail. 

A decree for sale will be entered on the foreclosure bill. One 
has been prepared by counsel for complainant, the Continental 
Trust Company. It will be entered with some slight altérations. 
The counsel for Stout & Purdy, the complainants in the creditors' 
bill, may prépare a decree for sale on the creditors' bill, and it 
will also be entered. The case will be referred back to the master 
to report his findings of fact and conclusions of law upon the 
amount and validity of the claims filed by creditors coming in un- 
der the advertisement on the creditors' bill, except as to the claim 
of the bondholders, the validity and amount of which will be fixed 
in the decree for sale, and except as to the judgment claim of Stout 
& Purdy, upon which the creditors' bill is founded. This référence 
to the master will not delay proceedings under the decree for sale. 



BROADIS v. BROADIS et al. 

(Circuit Court, N. D. California. April 4, 1898.) 

No. 12,033. 

1. Fédérai Courts — Jurïsdîcttoït. 

Where a suit between citizens of the same state has been trrought in a 
fédéral court, by collusion or otherwise, on the ground of défendants alien- 
age, and a default decree entered, sucb proceedings are wholly without juris- 
diction and void, and injunction will lie agalnst the exécution of the decree. 

2. Same— Sopplementary Suit. 

A suit to restrain a decree entered in another equity suit in the same 
court may be sustained in a fédéral court, although ail parties are citizens 
of the same state, as it is not an original suit, but purely ancillary and 
supplementary to the previous one; especially where the United States mar- 
shal is a party défendant. The court has inhérent jurisdiction over its own 
process, to prevent abuse. 

8. ClTIZENBHlP — MaRRIAGE TO ClTIZEN — NaTURALIZATION OV NeGROES. 

Section 1994, Rev. St. U. S., provicling that "any woman who is now or 
hereafter may be married to a citizen of the United States, and who might 
herself be.lawfully naturalized, shall be deemed a citizen," applies to women 
of African blcod since the act of July 14, 1870, extending the naturaliza- 
tion laws to persons of African birth or descent. 
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4 Equity— Juhisdictioîî— Retaining por; Complets . Relief. 

While a court of equity, having taken jurisdiction of a case for one purpose, 
will, in gênerai, retain it for ail purposes, so as to do complète justice, still, 
where it has obtained jurisdiction only to pass upon the validity of a deeree 
of foreclosure, It cannot go further, and pass upon the validity of the mort- 
gages themselves, and of the title sought to be conveyed thereby. 

Bart Burk and Keddy, Campbell & Metson, for complainant. 
Moses G. Cobb, for défendant Peter Dorcy. 

MOKROW, Circuit Judge. This is a bill in equity, brought by 
the complainant against Ellen Maria Broadis, his wife, Peter Dorcy, 
and Barry Baldwin, United States marshal for the Northern dis- 
trict of California, to enjoin the latter, as United States marshal, 
from selling certain real estate alleged to belong to the complain- 
ant as a homestead, and which the United States marshal was di- 
rected to sell by the order of this court, made and entered in the 
case of Peter Dorcy against Ellen Maria Broadis, No. 11,939, which 
order of sale was made by virtue of a certain deeree of foreclosure 
of two certain mortgages held by Peter Dorcy from Ellen Maria 
Broadis, and covering the land claimed by the complainant in the 
présent suit as a homestead. The suit is also brought to hâve de- 
clared null and void the judgment and deeree of foreclosure re- 
ferred to, and the order of sale issued thereunder, and also to hâve 
declared null and void a certain deed executed by said complainant 
to Ellen Maria Broadis, covering the land in question, and the 
two mortgages executed by Ellen Maria Broadis to Peter Dorcy, 
under which mortgages the deeree of foreclosure in the case re- 
ferred to was obtained by said Peter Dorcy against said Ellen 
Maria Broadis. The real estate covered by the homestead, deed, 
and mortgages respectively is situated in the county of Santa Cruz, 
state of California, and is fully described in the bill in this case. 
The suit may be said to be, in effect, one to vacate the judgment 
and deeree of this court, rendered in the previous suit of Peter 
Dorcy against Ellen Maria Broadis, on the ground of collusion and 
fraud practiced on this court, and that the court had no power to 
take jurisdiction of that case on the ground that both parties were 
citizens of the state of California. The alleged collusion and fraud 
is alleged in the présent bill to consist in the fact that it was 
averred falsely in the bill in that case that the défendant Ellen 
Maria Broadis was an alien and a subject of the queen of Great 
Britain and Ireland, whereas in truth and in fact she was a citi- 
zen of the United States and of the state of California. The prés- 
ent complainant was not made a party to the suit of Peter Dorcy 
against Ellen Maria Broadis. Although it apnears that Ellen Maria 
Broadis was served with the process of subpœna in the présent 
suit, she failed to appear, and the case is contested by Peter Dor- 
cy alone. A preliminary injunction was granted to the complain- 
ant, restraining the United States marshal from selling the real 
estate under the deeree of foreclosure rendered in the case referred 
to. Testimony has been taken on both sides, and the case will now 
be disposed of finally. 

It appears that the complainant, James Broadis, is a citizen of 
the United States and of the state of California, and has been a 



BROADIS V. BROADIS. 953 

résident of this state since 1849; that he is a negro, having at one 
time been a slave; that Ellen Maria Broadis, the sole défendant 
in the case of Peter Dorcy against Ellen Maria Broadis, and one 
of the défendants made by the bill in the présent suit, is his wife; 
that she is a woman of African descent; that he was married to 
her some time in 1861; that they hâve remained during ail this 
time husband and wife, although it appears in évidence that she 
left him some time in 1889, and has not since returned to him; 
that on the 29th of December, 1877, the complainant was the own- 
er in fee of certain pièces of real estate described in the bill, sit- 
uated in the county of Santa Cruz, state of California, the same 
being the land covered by the deed and the two mortgages to be 
hereafter referred to; that on February 25, 1880, he made, exe- 
cuted, and filed for record in the recorder's office of the county of 
Santa Cruz a déclaration of homestead upon the said lands; that 
the same was recorded on March 1, 1880, and that the said home- 
stead, or the déclaration thereof, has never been canceled, an- 
nulled, set aside, or abandoned, but still remains in full force and 
effect, and has been since said time, and now is, occupied and 
used by the complainant and his minor child and children as a 
homestead; that subsequently, on February 14, 1888, while being 
sick, infirm, and ignorant, and not being able to read or write, and 
confiding greatly in his wife, said Ellen Maria Broadis, he was 
induced by her to sign and acknowledge a deed of gift to her of 
the real estate described in the bill, and covered by said home- 
stead déclaration; that he never delivered the same to her, but 
left it in her possession until such time as he should request her 
to record the same; that the deed was made conditionally, pend- 
ing his illness, and was to be recorded only in the event of his 
death, to save expense; that thereafter Ellen Maria Broadis left 
complainant's home, and came to San Francisco, and that she 
declined to return to complainant's home or to live with him; 
that subsequently, and without the consent or direction of the 
complainant, and in violation of the understanding and agree- 
ment had between them in respect to the delivery and recording of 
the deed, she filed and recorded said deed; that she borrowed 
considérable money, amounting in the aggregate to $3,300, from one 
Peter Dorcy, a résident of San Francisco, and that, as security 
for said loans, she gave her two promissory notes therefor and two 
separate mortgages on the real estate covered by said homestead; 
that said mortgages were duly acknowledged, executed, filed, and 
recorded; that, failing to pay the amount of said notes and in- 
terest, said Peter Dorcy brought suit in this court against Ellen 
Maria Broadis to f oreclose both of said mortgages ; that the ground 
upon which the jurisdiction of this court in that case was invoked 
was because it was alleged that Ellen Maria Broadis was an alien, 
and a subjeet of the queen of Great Britain and Ireland ; that said 
Ellen Maria Broadis was duly served with the process of subpcena 
issued in the said suit, but that she failed to appear, and judg- 
ment pro confesso was taken against her; that a decree foreclos- 
ing the two mortgages referred to, and directing a sale of the prop- 
erty, was duly made and entered; that a copy of the decree and 
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order of sale was delivered bythe;dëfehdant Peter Dorcy to Bàrry 
Baldwin, the United States marshal, ând said Baldwin, in accord- 
ance wlth the ternis of the said dècree, duly advertised said prop- 
erty for sale, at public auction. Thereupoh tlle complainant brought 
the présent suit to enjoin and preTent the sale of the property, to set 
aside, vacate, and annul the decreé of foreclosure rendered in that 
case, and to hâve the deed and the two mortgages declared void. 

It is objected, in the flfst place; to the considération of the case, 
that this court has no jurisdiction of the suit, as ail the parties 
are citizens of the state of California. If it were an original suit, 
this objection to the jurisdiction would be valid. But it is clear- 
ly not an original suit. It is a suit auxiliary and ancillary to the 
previous suit in this court of Peter Dorcy against Ellen Maria 
Broadis. It is a bill flled on the equity side of the court, to re- 
strain a decreé in another equity suit in the same court, and there- 
by prevent an injustice. It is therefore supplementary merely to 
the original suit out of which it has arisen, and can be maintained 
without référence to the citizenship or résidence of the parties. 
Besides, it is brought against the: United States marshal, an offl- 
cer of the court, to enjoin him frôm executing the order of this 
court rendered in the case of Peter Dorcy against Ellen Maria 
Broadis. The case of KrippendOrf v; Hyde, 110 U. S. 276, 4 Sup. 
Ct. 27, is conclusive on the questions of the ancillary nature of a 
Sîuit, such as that institut ed in the case at bar, and of the inhér- 
ent jurisdiction of the court ovèr its own process to prevent abuse, 
oppression, and injustice. See, further, Freeman v. Howe, 24 How. 
450; Pacific B. Co. of Missouri v. Missouri Pac. Ry. Co., 111 U. 
S. 505, 522, 4 Sup. Ct. 583;. Jones v. Andrews, 10 Wall. 327, 333; 
Covell v.< Heyman; 111 U. S. 176, 4 Sup. Ct. 355; McDonald v. Selig- 
man, 81 Fëd. 753, and cases there cited. 

The next question is whether or not Ellen Maria Broadis was, 
at the time shë was sued by Peter Dorcy in the case ref erred to, 
a citizen of the United States ând of the state of California. If 
she was, it is manif est that the circuit court would be incompétent 
to take jurisdiction, and that its proceedings in that case were 
wholly null and Void. This is the abuse of the process of this 
court, which the présent bill is brought to correct and prevent. 
As it was averred in the bill flled in that case that she was an 
alien, and she failed to appear, though served with process, the 
court took jurisdiction of the case, upon the assumption that she, 
was an alien. The avéraient of the bill in this respect was not 
true. That she was a citizen of the United States and of this state, 
at the time Peter Dorcy brought suit in this court against her, is 
conclusively established by the fâct that she was married to James 
Broadis, who was a citizen of the United States, and of the state 
of California. It is true that there is some testimony tending to 
show that she was born in Canada. This is, however, contradicted 
by the complainant, who testifled that she told him that she was 
born in Maine. However that may be, and assùming, for the pur- 
poses of the case, that she was born in Canada, still she was a citi- 
zen of the United States and of this state by virtue of the fact that 
she was married to a citizen of the United States and of this state. 
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In other words, the political status of her husband was impressed 
on her. Section 1994 of the Revised Statutes of the United States 
provides that "any woman who is now or may hereafter be mar- 
ried to a citizen of the United States, and who might herself be 
lawfully naturalized, shall be deemed a citizen." This doctrine 
was further settled by judicial construction in the case of Kelly 
v. Owen, 7 Wall. 496. It is true that that case was limited, in its 
«ffect, to white wonien, and did not apply to women of African de- 
scent. In the case at bar, as previously stated, both the complain- 
ant and his wife are persons of African descent. But the déci- 
sion was rendered previous to the act of July 14, 1870 (16 Stat. 256), 
which extended the naturalization laws to aliens of African na- 
tivity and to persons of African descent. Since the extension of 
the naturalization laws to persons of African descent, the reason- 
ing of the décision is equally applicable to negro women. Upon 
the gênerai proposition, see Kane v. McCarthy, 63 N. C. 299; Bur- 
ton v. Burton, *40 N. Y. 359; Webst. Citizenship, pp. 295-300. 
It therefore conclusively appears that Ellen Maria Broadis was, 
at the time of the suit against her by Peter Dorcy, the wife of the 
-complainant, and a citizen of the United States and of this state, 
and that she was not an alien, and could not be sued as such in 
the circuit court of the United States in this state. This court was 
therefore misled and imposed upon in that case, when it took juris- 
diction on the ground of the alienage of the défendant Ellen Maria 
Broadis. It does not appear from the évidence that there was any 
actual collusion and fraud practiced upon the court. It seems that 
the complainant acted upon the advice of counsel in bringing his 
suit in this court, and in setting up the alienage of the défendant. 
But it is immaterial how the court was imposed upon, whether 
purposely and willfully, or through inadvertence and mistake. Suf- 
flce it to say that it now affirmatively appears in this case that the 
court took jurisdiction of that case when it had no power to do 
so. The court, therefore, never had valid jurisdiction of the case, 
and its proceedings were and are wholly null and void. It follows 
that a decree must be entered in this case, perpetually enjoining 
the United States marshal from selling the property foreclosed 
under the judgment and decree rendered in that case, and that said 
judgment. and decree be set aside, vacated, and annulled. 

It is further contended, on the part of the complainant, that the 
court, having done this, should proceed with the merits of the con- 
troversy, and déclare void the deed and mortgages referred \o. 
It is claimed that this court, having taken jurisdiction of a case 
for one purpose, will take jurisdiction for ail purposes, and do full 
and complète justice; citing 1 Pom. Eq. Jur. (2d Ed.) §§ 181, 231- 
242, and the cases there cited. But I am of the opinion that this 
court has not the power to pass upon the validity of the deed and 
mortgages. Its jurisdiction is conflned to passing upon the va- 
lidity of the judgment and decree rendered in the previous suit of 
Peter Dorcy against Ellen Maria Broadis. A decree will be en- 
tered in accordance with this opinion, with costs in favor of the 
complainant. 
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P. LOBILLABD CO. v. PEPEB. 

(Circuit Court of Appeals, Eighth Circuit March 21, 1898.) 

No. 900. 

1. Fraudulent Compétition— Imitation op Packages and Labels— Slight 
Change in Defendant's Label. 

Where defendant's label has been slightly changea shortly before suit 
commenced, but still remains praetically the same, the complainant is not 
restricted to an action at law for an injury resulting from the use of the 
old label, but equity may conslder both together. 

3. Same— Général Resemblance of Packages. 

In determining the question of fraudulent imitation of packages and labels, 
merely noting points of différence or similarity is not sufflcient. The pack- 
ages and labels must be considered as a whole. 

8. Same— Injonction. 

Complainant's label for tobacco packages consisted of the words, "P. Loril- 
lard Ço.'s Tuberose;" the words being peculiarly placed with référence to 
each other,— the letters composing the name of the manufacturer decreas- 
ing In size from left to right, and those composing the name of the brand 
lncreasing in like manner. Defendant's label consisted of the words, "Pepers 
True Smoke;" the words and letters being arrangea in the same way as 
upon complainant's label. In the size, form, and coloring of the letters, bow- 
ever, as well as in the size of the label itself, it differed from complainant's 
label. Both packages were of the same size and shape, which character- 
Istics were common to the trade, and both made of blue and white striped 
cloth, but the stripes on defendant's package were four times the width of 
those on complainant's. -Held, the resemblance was not sufflcient to war- 
rant an injunction. 

4 Same— Deceit of Ptjrchasers. 

The court must use its own judgment as to similarity of packages and 
labels, and the fact that others may differ from it in opinion, or that a 
few isolated purchasers hâve been misled, does not necessarily bind it. 

5. Same — Adoption of Entirely New Package by Défendant. 

The fact that the défendant had formerly used an entirely différent style 
of package, and, after being advised that complainant's goods were more 
popular, changed to bis présent style, while it raises a strong suspicion of 
fraudulent intent, is not conclusive, if the rest of the évidence seems to néga- 
tive such intent. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Missouri. 

This suit was commenced by the flling of a bill on July 29, 1895, in the circuit 
court of the United States for the Eastern district of Missouri, by the appellant, 
as plaintiff, complaining of unfair compétition in trade by the défendant, the 
appellee, in the use for the sale of smoking tobacco of a package called the "True 
Smoke Package," which was alleged to be a deceptive imitation of plaintiff s 
package, known as the "Tuberose Package." The contention of plaintiff was 
that the resemblance and the gênerai appearance of the packages were such 
that consumers had been, and were being, deceived thereby, and were led to 
purehase the defendant's tobacco, supposing it to be of plaintiff's manufacture, 
thus greatly injuring plaintiff's business; and the prayer was for an injunction 
and an accounting. After answer and proofs, the case was heard, and on No- 
vember 11, 1896, a decree was entered dismissing the bill. From such decree 
the plaintiff appealed to this court. The record discloses that in 1892 the- 
plaintiff sued the défendant in the same court on the same cause of action; 
that after answer and proofs, and on February 5, 1895, that case passed to a 
decree dismissing the bill; that subsequently the decree was modifled so as to 
make it one dismissing the bill without préjudice to the plaintiff's right to 
bring another suit on the same cause of action. This decree of dismissal was 
so entered bëcause plaintiff had failed to establish the controverted fact of its 
succession to the business of the firm of P. Lorillard & Co., which firm had been 
manufacturing and selling the tobacco in the packages described, and of which. 
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flrm It clalmed to hâve become the successor in July, 1891. Between the entry 
of the decree and the modification thereof in ihe first suit, the défendant 
changea the form of the label on his package, and bas ever sinee been selling 
tobacco in packages with the new label, thougb the fact of this change was not 
brought to the knowledge of the plaintiff until the taklng of testimony in the 
présent case. By agreement between the counsel, the testimony and exhibits 
used in the prior suit were admitted as évidence in this case, subject to ail proper 
objections. 

M. H. Phelps and Paul Bakewell (Philipp, Phelps & Sawyer, on 
brief), for appellant. 

Smith P. Gralt, for appellee. 

Before BREWER, Circuit Justice, SANBORN, Circuit Judge, and 
RINER, District Judge. 

BREWER, Circuit Justice, after stating the case as above, delivered 
the opinion of the court. 

It is contended by the défendant that, inasmuch as before the begin- 
ning of this suit he had abandoned the use of the label which in the 
former case was claimed to be a deceptive imitation of the plaintiff's 
label, the inquiry must be limited to the question whether the package 
and label which he now uses are deceptive imitations, and that, there- 
fore, substantially ail the testimony used in the prior cause is irrele- 
vant to the présent controversy. Equity, it is said, cannot be invoked 
merely to award compensation for wrongs that hâve been done, and 
that, as the use of the former label had been abandoned months before 
the commencement of this suit, even if its use was a wrong to the 
plaintiff, and wrought injury, the only remedy therefor was an action 
at law to recover damages. On the other hand, it is contended by 
the plaintiff that the change in the label was in an unimportant fea- 
ture, and that the one now used is substantially the same that had 
been used, so that it is a continuous injury which défendant has been 
doing and threatens to persist in. No findings were made by the 
circuit court, no opinion filed, and simply a formai decree of dismissal 
entered; so we are not advised as to the grounds upon which the 
court acted. It is undoubtedly true that, where the relief asked is 
simply an account of profits and damages, equity has no jurisdiction, 
and the remedy must be sought at law. Root v. Railway Co., 105 
U. S. 189; Ambler v. Choteau, 107 U. S. 586, 1 Sup. Ct. 556. But 
in such case the proper decree would be a dismissal without préjudice 
to an action at law. Hère the decree was absolute, and upon the 
merits; so it is not an unreasonable inference that the court found, 
not simply that the défendant had abandoned the use of the prior 
label, but that its use gave plaintiff no légal ground of com plaint. We 
think, therefore, that we are called upon to inquire whether defend- 
ant's package, with either the earlier or the later label, was in itself 
a deceptive imitation of plaintiff's package and label, or so used as to 
create that unfair and illégal compétition which the law denounces, 
and for which it affords compensation. If the earlier label was not 
an unfair imitation, the later certainly was not. The change was in the 
direction of différence, and not in that of resemblance. So we shall 
address our inquiry to the former. That there are some matters of re- 
semblance is obvious,anditisequally obvious that there are essential 
and marked différences, and the inquiry in thèse cases is not fully an- 
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swered by calling attention to either the several matters of resem- 
blance or those of différence. The question is whether, taking the 
defendant's package and label as a whole, it so far copies or resembles 
the plaintiff s package and label tnat a person of ordinary intelligence 
would be misled into buying the one, supposing that he was buying 
the other. And in such a case, as said by Lord Russell in Liebig's 
Extract of Méat Co. v. Chemists' Co-operative Soc, decided by the 
British court of appeals Norember 20, 1896, and reported in the Re- 
ports of Patent Design and Trade-Mark Cases (volume 13, pp. 736, 
738), "one must be guided very largely by the judgment one forms 
from the use of one's own eyesight". Elaborate descriptions of the 
points of resemblance or those of différence are, taken by themselves 
alone, always unsatisfactory. The eye, at a glance, takes in the whole 
of one exhibit and the whole of an other; and the cpmparison thus 
made of the two is the surest, and the only satisfactory, way of satis- 
fying the judgment as to the existence of the alleged deceptïve imita- 
tion. Hère are the two labels, omitting the coloring: . 
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Now, whàtever minor points of resemblancë may be pointed out 
between thèse two labels, it seems to us that the différences are so 
pronounced that there is no reasonable ground to apprehend that any 
man of ordinary intelligence would be misled. The two principal 
ways by which an article is distinguished in trade are — First, the 
name of the manufacturer; second, the descriptive naine. It is said 
that the plaintiff had acquired a réputation which attached to ail of 
its manufactures, and that Lorillard's tobacco, particularly in the dis- 
trict where the compétition arose between plaintiff and défendant, was 
generally known, and known as a superior article. Concède this, and 
it appears in the most marked way upon the defendant's label that it 
is not Lorillard's tobacco that he is selling. The name "Pepers" is 
in the largest letters, and the most eonspicuous place. No one who 
was looking for Lorillard's tobacco could for a moment be deceived 
into the belief that this was that tobacco. There is no similarity be- 
tween the names. Neither the number of syllables nor the number 
of letters are the same, and there is only one letter in the two names 
alike. The other principal mode of identification is the name under 
which the article passes, and hère the différence between the two 
names (though perhaps not so pronounced) is still marked and obvious. 
"Tuberose" and "True Smoke," when spoken, do not sound alike, 
do not suggest the same idea; and while, considering the number of 
letters, and the letters themselves, there is more of similarity than be- 
tween the names of the manufacturers, yet the contrast between the 
two is apparent at a glance. So that in the two important features — 
those by which a purchaser identifies that which he wishes to pur- 
chase — the différences are so radical and obvious that it is difficult to 
perceive how any one could be misled. Beyond thèse significant 
matters it may be noticed that the plaintiffs label is a narrow one, 
1J inches in width, circling around the center of the package ; the de- 
fendant's, a broad one, 2f inches wide, and covering nearly the whole 
length of the package. While in each the letters composing the name 
of the manufacturer diminish in size from the first to the last, and 
those of the article in like manner increase, yet the rapidity of diminu- 
tion and increase is quite différent. The letters in each are colored, 
but the coloring is not applied in the same way ; and, so far as color is 
a noticeable feature, the mode in which it is distributed opérâtes 
clearly to distinguish them. Thus, in "Lorillard ; ' the "L" is red, 
while the succeeding letters are bhie, the entire word being shaded 
with gilt; and the letters are what is known among printers as "plain." 
On the other hand, "Pepers" is of thin red letters, tipped with blue, 
and having a penciled blue line around each, giving it the appearance 
of a block letter. "Tuberose" is in red letters, the top of each being 
tipped part way in blue, while the letters of "True Smoke" are blue, 
shaded with gold, and having a red nenciled line around each, mak- 
ing, as in the case of "Pepers," block letters. So far as regards the 
packages, while each is cylindrical, and each holds a quarter of a 
pound, such packages are in common use, and put out by many manu- 
facturers. It is urged that they are both made of blue and white 
striped cloth, with the stripes running vertically on the package. 
But in the plaintiff's package the stripes are broad, each being about 
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a quarter of an inch in width, while in the defendant's they are not 
over one-sixteenth of an inch. So that on the plaintiff's package 
there are only 15 colored stripes, while on the defendant's there are 
50. The différence is such that the eye will take it in at a moment's 
glance. Summing it ail up, while there are certain minor points of 
resemblance which hâve been f orcibly urged upon our attention by the 
counsel for plaintiff, yet, looking at the two packages with their 
labels, — taking the tout ensemble, — it appears to us clear that they 
are so essentially différent that no one of ordinary intelligence, desir- 
ing to bny the one kind of tobacco, would be misled into buying a pack- 
age of the other. We shall not stop to review the testimony which is 
offered upon the question whether the resemblanees between the two 
packages and labels were calculated to mislead, or whether in fact they 
did operate to mislead. It is enough to say that there was testimony 
on both sides of thèse questions, and perhaps, looking at the matter 
of testimony alone, it might be difficult to say on which was the 
prépondérance; but such testimony, giving it ail the weight that it 
is entitled to, does not disturb the conclusions which we hâve reached 
from an inspection of the packages and labels themselves. We can- 
not surrender our own judgment in this matter because others may 
be of a différent opinion, or because it happens, in isolated instances, 
that some purchaser was so careless as not to detect the différences. 
It may well be that, where many sales were made, some individuals, 
not particularly attentive, may hâve purchased the defendant's, suppos- 
ing they were purchasing the plaintiff's, package. Such things will 
happen in the ordinary course of business, no matter how great the 
différences; and the fact that they do happen, while it is not to be ig- 
nored, is not to outweigh the évidence which cornes from a personal 
inspection of the packages and labels. 

Passing beyond that which appeals to the eye, the plaintiff calls 
our attention to testimony which discloses, as it insists, the following 
facts: That it had introduced this tobacco among the Scandinavians 
of the Northwest, to whom it was very acceptable, and among whom 
it had acquired a large sale; that the défendant at flrst went into that 
field selling a tobacco called "Navy Olippings," put up in sacks of white 
cloth, rectangular rather than cylindrical in form, and containing each 
a quarter of a pound; that this tobacco did not commend itself, and 
the défendant was unable to do much business among those people; 
that he was advised by his agents that plaintiff's tobacco was very 
popular, that it would be well for him to make a package similar in 
form and design, and that then he might hope for more success ; that 
thereupon, for the purpose of misleading, he adopted the package and 
label in controversy; and that since then he has been enabled to, do 
a large business among those people, while the plaintiff's sales hâve in 
conséquence greatly diminished. This, it is insisted, shows that in 
fact the defendant's package and label were mère deceptive imitations 
of the plaintiff's, designed as such, and successful as such, and that, 
theref ore, there is presented a case of unfair compétition, entitling the 
plaintiff to relief. There is some foundation in the testimony for this 
contention, and it is that which relieves the plaintiff from the un- 
pleasant criticism of having instituted wanton and reckless litiga- 



P. LOKILLARD CO. V. PEPER. 961 

tion. We are not astonished at the action of the Trade-Mark Associa- 
tion, to which the plaintiff belongs, and which is carrying the burden 
of this litigation, — conduct which defendant's counsel animadverted 
upon quite severely in his argument. When plaintiff flrst presented 
its case to the association, its executive committee, on a mère com- 
parison of the packages and labels, advised that there was no such 
resemblance as justified an appeal to the courts, or the assumption 
by the association of the expense of the litigation ; but af terwards the 
committee's attention was called, not merely to the points of resem- 
blance between the respective packages and labels, but also to certain 
affidavits as to the matters above referred to, and thereupon it re- 
versed its ruling, and held that the suit ought to be prosecuted, and 
that thé association should assume the burden and expense. Counsel 
urged that this change of ruling was owing to the personal appeals of 
the représentatives of the plaintiff; that it was a mère matter of 
favoritism to one of the principal members of the association, — and 
contended that it was évidence of a design on the part of the principal 
manufacturera of tobacco to act together as one, and by vexations and 
expensive litigation crash out ail compétition by small manufacturera. 
If the object of the association was as contended, and if the évi- 
dence satisfied us that this assumption of the burden and expense was 
simply a matter of favoritism, and in exécution of such a purpose, we 
should indorse fully his language of denunciation. But, from our 
examination of the testimony, we are constrained to say that it can- 
not be held that the executive committee of that association, hearing 
but the one side, acted wantonly, and with the single view of driving 
défendant out of the market. On the contrary, the testimony pre- 
sented by the plaintiff would suggest to reasonable and fair-minded 
men the propriety of an investigation. And yet, while we say this, 
we are of the opinion that the testimony, as a whole, does not fully 
sustain the contention of the plaintiff, or warrant the conclusion 
which it draws therefrom. It is true that the plaintiff was doing a 
prosperous business among the Scandinavians of the Northwest, and 
that the défendant, when it sought to introduce its "Navy Clippings," 
did not make a success. It is true that one of his agents did write, 
suggesting an imitation of plaintiff's package. It is true that there- 
after défendant put out this package, that his sales increased, and 
that plaintiff's decreased. And thèse things, of course, suggest that 
deceptive imitation which is unfair compétition. But, as against this, 
it must be noticed that the form of the package and the colored stripes 
were not new in defendant's business ; so in thèse respects he was not 
simply imitating the plaintiff. Both the form and color of the stripes 
were in fréquent use among manufacturera, and the plaintiff had no 
spécial rights in respect to either. It has doubtless been found by 
expérience that a cylindrical package is more convenient for slipping 
into and taking out of a pocket, and therefore they who use tobacco 
prefer packages in that form. And, as between a white and a striped 
package, the variety of color appeals to the eye, and, other things 
being equal, the purchaser is apt to take the latter. But thèse are 
matters of convenience and attraction in common use, and which any 
manufacturer is at liberty to adopt, and in adopting which he tres- 
86 F.-61 
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passes notithé slightest uponthe rights Of others. : WMle one of his 
agents did write to the défendant; suggeeting an imitation! of plaintiff's 
package, yet the défendant forbade any such imitation; and, when the 
agent who had so written saw the defendant's package, he commented 
in language quite emphatic upon the idea of its presenting any simi- 
larity.i The diminution in the plaintiff's sales, and the increase of de- 
fendants, are easily accounted for. The défendant sold to dealers at 
a less priée than the plaintiff,— something like six cents a pound to 
jobbers. ■ It is not strange, therefore, that they preferred to deal in 
his, rather than the plaintiff's, goods; for, the retail price being the 
same^ on every package the dealer made a trifle more by selling défend- 
ante than plaintiff's. It is not at ail improbable (indeed, it is sug- 
gested by the testimony) that not infrequently the dealers sought to 
press defendant's package on the purchasèr in lieu of plaintiff's. But 
a compétition which rests on the matter of différence in price is not a 
compétition which the courts can déclare unfair, or can restrain. It 
is a compétition which must be met in some other way than by a law- 
suit. So, while we are not disposed to question the good faith of the 
plaintiff in this suit, or of the executive committee of the association 
in the changé of ruling, we think that the testimony as a whole cannot 
be said to disclose any unfair compétition, and nothing more than 
ordinary and proper business compétition between manufacturera and 
sellers. Our conclusion, therefore, is that there was no error in the 
décision of the circuit court, and its decree is afflrmed. 



UNITED STATES v. SOUTHERN PAO. R. CO. et al, 

(Circuit Court, S. D. Callfornia. April 25, 1898.) 

No. 600. 

Public Lands — Railroad Grants — Coottoming Title of Bona Fide Pub- 

CHA8ER8. 

Act Marcn 2, 1896 (29 Stat. 42), supplementing Act March 3, 1887 (24 
Stat. 556), confirmée! the title of bona fide purchasers of land patented 
under railroad grants, though such patents were issued after the commence- 
ment of suit by the United Statea to foffeit the grants, where made in 
pursuance of contracts previously entered into by the railroad company in 
good faith. 

This was a suit in equity by the United States against the Southern 
Pacific Railroad Company, D. O. Mills and Gerrit L. Lansing, trustées, 
and the Central Trust Company of New York. 

The United States Attorney and Joseph H. Call, Spécial Asst. U. S. 
Atty. 
W. F. Herrin and Wm. Singer, Jr., for défendants. 

ROSS, Circuit Judge. The main purpose of the bill in this suit is 
to obtain a decree quieting, as against the Southern Pacific Railroad 
Company and its mortgagees, the complainant's alleged title to ail of 
the odd-numbered sections of land in California within the indemnity 
as well as the primary limita of the grant made by congress to the 
Atlantic & Pacific Railroad Company, of date July 27, 1866 (14 Stat. 
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292), with the exception of certain specified subdivisions involved in 
previous litigation between the parties. The défendants assert title 
to and rights in the lands under and by virtue of the grants made by 
congress to the Southern Pacific Railroad Company by the same act 
(July 27, 1866), as well as by the joint resolution of congress of June 
28, 1870 (16 Stat. 382), and by the act of Mardi 3, 1871 (16 Stat. 573). 
Thèse grants were the subjects of full considération in cases hereto- 
fore brought in this court, and finally determined on appeal by the 
suprême court of the United States. U. S. v. Southern Pac. R. Co., 
146 U. S. 570, 13 Sup. Ct. 152; U. S. v. Colton Marble & Lime Co., 146 
IL S. 615, 13 Sup. Ct. 163; U. S. v. Southern Pac. R. Co., Id.; and 
Southern Pac. R. Co. v. U. S., 168 U. S. 1, 18 Sup. Ct. 18. In my 
opinion, those décisions of the suprême court determined that the 
Southern Pacific Company, by its grants, acquired no interest or right 
in or to any of the odd-numbered sections of land embraced within 
the granted or indemnity limits of the Atlantic & Pacific Railroad 
Company, and mortgaged none to its co-defendants. I am of opinion, 
further, that by the act of congress of March 2, 1896 (29 Stat. 42), 
supplementing that of March 3, 1887 (24 Stat. 556), such of the lands 
described in the bill as hâve been patented by the authorities of the 
United States to, and were sold by, the défendant railroad company, 
for value and in good faith, were thereby confirmed to such pur- 
chasers, whether such patents were issued prior to the institution of 
this suit or subséquent thereto for lands for which a contract of sale 
had been entered into in good faith and for value between the railroad 
company and the purchaser. For such lands no suit can be maintaiped 
by the government to disturb the title of the purchaser, for the reason 
that congress, by the législation referred to, has confirmed it. Winona 
& St P. R. Co. v. U. S., 165 U. S. 463, 483, 17 Sup. Ct. 368, 381. The rea- 
sons for thèse conclusions will be found f ully stated in the opinions in 
the cases cited, and it is deemed unnecessary to now do more than to 
refer to them. I do not understand that there is any dispute between 
the parties as to the lands for which patents hâve been issued, nor, as 
to the patents that were issued after the commencement of the suit, 
that it is disputed that they were for lands purchased of the railroad 
company in good faith, and for value, before the commencement of the 
suit. A decree will be entered canceling such of the patents as were 
issued to the Southern Pacific Railroad Company for lands included 
in the bill, and not sold by it to a purchaser in good faith and for 
value, and quieting the title of the complainant, as against the défend- 
ants, as to ail such lands, and as to ail unpatented odd-numbered sec- 
tions included in the bill situated within 30 miles on either side of the 
Atlantic & Pacific Railroad as indicated by the map filed by it in 1872 
in the gênerai land office , and further decreeing that the complainant 
take nothing as to such of the said lands as hâve been patented and 
were sold by the défendant company to purchasers in good faith and 
for value. 
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TUTTLE v. CLAFLIN et al. 
(Circuit Court, S. D. New Xork. March 29, 1898.) 

1. Attorney and Client— Lien for Compensation— Autixority to Retain. 

Where an assignée for beneflt of creditors, who was engagea in prose- 
cuting a suit for infringement of a patent belonging to the estate, con- 
tractée! with a third person, who was suing the same party for infringe- 
ment on another patent, to unité their interests for their mutual beneflt, 
and authorized such third person to carry on or settle the litigation at his 
own expense and divide the net amount recovered equally between them, 
held, that the latter had authorlty to employ a solicitor and counsel who 
should bè entitled to a lien for their fées on the fund recovered by their 
efforts. 

2. Same— Solicitor and Counsel. 

Whether a claini for counsel fées is made directly or indirectly through 
the solicitor is immaterial, since a fund recovered by their efforts is sub- 
ject to the payment of the fair and reasonable value of their services, be- 
fore it can be turned over to the parties entitled. 

3. Same— Amount of Fee. 

$13,285 held to be a reasonable fee for counsel who expended por- 
tions of their time for 322 days, aggregating at least 163 full days' labor, 
in the prosecution of a patent infringement suit. 

4. Same— Lien— Enfoncement. 

Services of counsel in an equlty suit, resulting in a money decree in 
favor of a trust estate, are secured by a lien on the decree, and will be en- 
forced by the court which rendered it, and which Is familiar with ail the 
facts showing the value of the services. 

This was a proceeding in the above-entitled cause to enforce a lien 
for fées, in favor of the solicitor and counsel for complainant, on the 
fund recovered by their services. See 19 Fed. 599 ; 62 Fed. 453 ; 13 
C. C. A. 381, 66 Fed. 7; 22 C. C. A. 138, 76 Fed. 227; 27 C. C. A. 255, 
82 Fed. 744. The cause is heard on motion to conflrni the master's 
report. The master found and reported as follows: 

The action was brought for infringement of certain letters patent, and for 
the recovery bf profits realized by the défendants from such infringement. 
It .proceeded to final hearing, and resulted in a decree in favor of the com- 
plainant, entered on April 3, 1884, whereby It was referred to a master, to 
take and state the usual account of profits and damages. Proceedings upon 
this accountirig were begun on April 10, 1884, and remained in progress until 
the flling of the master's report on August 26, 1893. As a resuit of this 
accounting, and after a long and "' vigorously contested litigation, there was 
finally paid into court, to the crédit of this cause, the fund upon which a lien 
is claimed by the petitioners, amounting to $43,513.76, with interest thereon 
at the rate of 1% per cent, per annum from April 19, 1897, the date of the 
deposit. The complainant's original solicitor was one Charles B. Stoughton. 
The claimant Milliken was substituted as solicitor of record on the lOth of 
April, 1884, and the petitioner Benjamin F. Lee was retained as counsel in 
or about the month of March, 1890, while the proceedings bef ore the master 
were in progress. Each of the gentlemen named remained connected with 
the case until Its termination. The daim of Mr. Milliken is $3,500, and that 
of Mr. Lee, as originally presented in a bill rendered by him to the complain- 
. ant and his solicitor at the close of the case, is $12,350, less crédits of $1,850, 
or $10,500. Objections are made to thèse claims— First, on the ground that 
the charges for services are excessive in amount; and, second, that the claims 
hâve no priority or lien upon the fund. The last-named objection will be flrst 
considered. The facts pertinent thereto are as follows: 

The patent involved in this suit was owned by the Elm City Company, a 
corporation organized under the laws of the state of Connecticut. On March 
9, 1876, said corporation, being insolvent, made a voluntary assignaient for 
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the beneflt of its créditera to Théodore A. Tuttle, of the city of New Haven, 
by virtue of which said patent passed to the assignée, together with the other 
assets of the corporation. Two years later, on August 1, 1878, this action 
was commenced. On June 16, 1883, the complainant, Tuttle, and one Charles 

B. Stoughton, who was then his solicitor, entered into an agreement with one 
George H. Wooster as follows: 

"Whereas, letters patent of the United States were granted to Crosby and 
Kellogg, and by them assigned to the Elm City Co., dated the 2d day of De- 
cember, 1862 (No. 37,033), and the same are now owned and controlled by 
Théodore A. Tuttle, trustée of the Elm City Co., and Charles B. Stoughton, 
attorney, etc.; and whereas, certain other letters patent were granted to 
Jno. A. Pipo on the 29th day of January, 1863, and were reissued on the 29th 
day of July, 1875, to George H. Wooster (number 6,565), and are now owned 
by the said Wooster; and whereas, suits hâve been brought against H. B. 
Claflin & Co., of the city of New York, under each of said patents, for inf ringe- 
ment of the same; and whereas, the said Tuttle and the said Wooster con- 
sider that it is for the mutual beneflt of each other to unité their interests 
in the prosecution of the said suits, and in the settlement of the same: Now, 
therefore, it is agreed by and between the said Tuttle and the said Wooster 
that they will each, at his own expense, push said suits to a final termination, 
and that the gross proeeeds obtained by, from, or under said suits shall be 
paid over to said Wooster, and shall by him be equally divided; that is to say, 
one-half to the said Tuttle, trustée, and one-half to the said Wooster. It is 
further agreed by the said Tuttle that the before-mentioned Geo. H. Wooster 
shall be, and is hereby, empowered to proceed with both of the said suits, 
if ne shall at any tiine elect so to do, at his (Wooster's) own expense, and 
that the said Wooster shall alone be empowered to settle said suits, or 
either of them, and that neither of said suits shall be settled by any one else; 
and said Tuttle, or his attorney, C. B. Stoughton, shall approve, in writing, 
the terms of any settlemeDt, in either case, before the same is concluded. In 
witness whereof, the parties hereto hâve hereunto set their hands and seals 
this 16th day of June, A. D. 1883. Elm City Company. 

"Théo. A. Tuttle, Trustée. [L. S.] 
"Chas. B. Stoughton. [L. S.] 
"George H. Wooster. [L. S.] 
"Witness: Louis Jackson." 

On February 28, 1888, two further agreements were made between Tuttle 
and Wooster, as follows: 

"Mémorandum of agreement made and entered into this twenty-seventh day 
of Pebruary, one thousand eight hundred and eighty-eight, by and between 
Théodore A. Tuttle, individually and as trustée of Elm City Company, and 
George H. Wooster: Whereas, on or about the 16th day of June, 1883, the 
said Théodore A. Tuttle, as trustée, and Charles B. Stoughton and George 
H. Wooster made and executed an agreement of that date, a copy of which 
is hereunto annexed, and said agreement, among other things, provided that 
said George H. Wooster shall 'alone be empowered to settle said suits [re- 
ferring to the suits in said agreement described], or either of them, and that 
neither of said suits shall be settled by any one else, and said Tuttle, or his 
attorney, C. B. Stoughton, shall approve, in writing, the terms of any settle- 
ment, in either case, before the same is concluded'; and whereas, such pro- 
vision of said agreement is not sufflciently definite and certain, and is liable 
to be misunderstood: Now, this indenture witnesseth that it is intended 
by said agreement aforesaid to provide, and it is hereby agreed that the 
same does provide, as follows: The said George H. Wooster shall hâve the 
sole and exclusive right and power, and he hereby Is empowered, solely and 
exclusively, without any right of any person whatever, or of the said Théodore 
A. Tuttle, individually or as trustée of the Elm City Company, or of the said 

C. B. Stoughton, in any way to interfère with said settlement, to settle, ad- 
just, and continue or discontinue said suits, or any of them, upon such terms 
and conditions as to him, the said George H. Wooster, may seem proper and 
just. And the said Tuttle hereby promises and agrées that he, or the said 
C. B. Stoughton, his attorney, shall exécute such papers and Instruments as 
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staall be necessary to make such settlement as may be required by him, the 
sald George H. Wooster, or as may be required to ratify and approve of such 
settlement. And the said Théodore A- Tuttle, as such trustée as aforesaid 
and indiyidually, does hereby make, constitute, and appoint him, the said 
George H. Wooster, of the city, county, and state of New York, his true, 
sufflcient, and lawful attorney, for him, and in his name, as such trustée or 
otherwise, to settle, compromise, prosecute, or discontinue said suits, or either 
of them, and to do and perf orm ail necessary acts in and âbout the same, 
and to exécute ail necessary conyeyances and instruments in writing, and to 
employ proper attorneys and coùnsélors at law to represent the complninant 
in said suit, or either of them, with. fùll power to do everythlng whatsoever 
requisite and necesary to be done In the premises as fully as he, the said 
Théodore A. Tuttle, could do if personally présent; the said Théodore A. Tuttle 
hereby ratifylng and conflrming ail that his said attorney, the said George H. 
Wooster, shall lawfully do, or cause to be done, by virtue hereof. In witness 
whereof, the parties hereto hâve hereunto set their hahds and seals the day and 
year first abovè written. 

"[Signed] , ' ' Théo. À. Tuttle, 

''Trustée Elm City Company. fSeal.] 
"Théo. A. Tuttle. rSeal.] 

"George H. Wooster. [Seal] 
"In présence of W. T. B. Millikeh." 

"Mémorandum of agreemeht made thls twenty-seventh day of February, 
one thousand eight hundred and eighty^eight, by and between Théodore A. 
Tuttle, indiyidually and as trustée, &c.> of Ëlm City Company, of New Haven, 
Connecticut, and George H. Wooster, of the city, county, and state of New 
York: Whereas, the said parties and Charles B. Stoughton, by a certain agree- 
ment, dated the 16th day of June, 1883, agreed, among other things, that 
said George H. Wooster should, at his own option, prosecute certain actions 
thereln mentioned at his own expense, and since the making of said agree- 
ment said Wooster has elected to prosecute said actions, or one of them, and 
has commenced and carried on said actions, and the prosecution thereof: 
Now, this agreement witnesseth, that the said George H. Wooster hereby 
promises and agrées to and with the said Tuttle to indemnify and hold him 
harmless of and from ail costs and expenses arising or growing out of the 
prosecution of said actions: provided his sole and exclusive control thereof 
is not in any wise interfered with by the said Tuttle, or with his consent or 
àuthority; it being understood that' said Wooster is to be réimbursed for 
such expenditures as he may make, or for which he may be or become liable 
under the terms of this agreement, for the said prosecutions, out of the pro- 
ceeds of said actions, and to be deducted therefrom before the division there- 
of as provided in sald agreement of June 16th, 1883. 

"George H. Wooster. 

"Théodore A. Tuttle, 

"Trustée Elm City Company." 

The circïimstarices leading to the exécution of thèse agreements are stated 
in an affidavit made by the complainant, Tuttle, during the progress of the 
suit, as follows: 

"* * * On November 15, 1878, aninterlocutory injunetion was granted by 
Judge Blatchford against the défendants. It was supposed at that time 
that this litigation would be attended by but trifling expense or delay. The 
patent was of undoubted validityt and the court had adjudged it to be in- 
fringed. C. B.. Stoughton made clalnjs for légal services In connection with 
this patent, No. 37,083; and he clalmed a lien upon any funds that might 
arise from the settlement of this suit* or from any recovery had therein; and 
I had a verbal, understanding or arrangement with him that when H. B. 
Claflin & Co. settled this suit, which we thought they inevitably would, within 
a short time, I would pay him his compensation out of the amount paid to 
me by them. We were disappointed in our expectation that H. B. Claflin 
& Co. would settle, and thereupon it became necessary to make' some pro- 
vision for the prosecution of the cause. I had no money to advance for the 
purpose of carrying on the suit. Mr. Stoughton was a compétent lawyer, 
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skllled in the law of patents. The Pipo reissue, on which Mr. Wooster had 
also sued the défendants, was sustained on final hearing by Judge Blatch- 
ford, In Wooster v. Biake, on April 27, 1881, as I am informed will appear 
by référence to 8 Fed. 429. Negotiations were opened with Mr. Wooster on 
the bàsis of having Mr. Wooster advance from time to time the requisite 
disbursements to carry on the suit, and to hâve Mr. Stoughton furnish his 
légal services, relying for his compensation upon his lien upon the proceeds 
of any settlement or final judgment or decree. This arrangement was con- 
summated and embodied in the agreement on page 99 of the record, dated 
June 16, 1883. Before this case had progressed very far, Mr. Stoughton f ell 
into great pecuniary and other difficulties; and he left New York, and disap- 
peared from view altogether." 

Mr. Lee was retained personally by Mr. Wooster In 1890, as before stated: 
and, so far as the record discloses, he had no Personal transactions with 
Mr. Tuttle, of any importance, at ail events, until several years later. Pay- 
ments were made to him by Mr. Wooster on account of his services and dis- 
bursements. Mr. Wooster had also paid, and continued to pay, other expenses 
incidental to the suit; his disbursements altogether amounting, as it was 
claimed by him, to about $5,500. It does not appear that any of the expenses 
were paid by Mr. Tuttle. Mr. Milliken, also, was personally retained by Mr. 
Wooster. He testified that shortly after such retainer he had an interview 
with the complainant, in New Haven, and was informed that he had no funds, 
and that there were no collectible assets in his hands, and that the solicltor 
would be obliged to look alone to the funds which might be recovered in the 
action for his compensation; fldding that his (Tuttle's) arrangement with 
Mr. W'ooster would provide for the necessary disbursements In the prosecution 
of the action. It does not appear that Mr. Milliken ever formally retained 
Mr. Lee as his counsel, but he fully recognized the latter's employment by 
Mr. Wooster; and Mr. Lee was in fréquent consultation with him from the 
beginning of his connection with the case, and the relations between them 
were of the sort ordinarily existing between the solicitor of record and coun- 
sel. Mr. Lee became aware as early as December, 1894, of the existence of 
the contracts of June 16, and the first of the contracts dated February 28, 
1888. The third agreement was not brought to his notice until some time 
in 1897, after practically ail the services rendered by him had been performed. 
Neither Mr. Tuttle, the complainant, nor Mr. Wooster, who employed the 
solicitor and counsel, has raised any question as to the reasonableness of 
the claims made by Messrs. Lee and Milliken, nor as to the propriety of con- 
stituting their charges a primary lien upon the fund. Such objections as 
hâve been presented to me are urged mainly on behalf of the Union Trust 
Company and others, creditors of the insolvent corporation of which com- 
plainant was trustée. They claim that the contracts made with Wooster were 
improvident, and that, since their interests hâve been neglected by the trustée, 
they hâve a right to appear for their own protection. The grounds of their 
objections, briefly stated, are thèse: It is claimed, first, that Mr. Tuttle, as 
trustée of an Insolvent estate, had no power to create any lien thereon; that 
petitioners contracted with him, or his agent, Wooster (who could hâve no 
greater powers than his principal), with full knowledge of the trust relation, 
and must liave contemplated the fact that their fées, so far as they were to 
corne out of the trust estate, were subject to the approval of the probate court 
of New Haven, upon a settlement of the trustee's accounts. It is admitted 
that Tuttle, as trustée, would be entitled, on such settlement, to a reasonable 
allowance for solicitors' and counsel fées; but it is claimed that no allowance, 
either to the trustée or his solicitors, can be made in this court, unless by 
virtue of a spécifie lien, the existence of which is denied. It is claimed, more- 
over, that the trustee's contracts with Wooster are unauthorized, as he had 
no power to delegate to Wooster any autnority to bind the trust fund, and 
that the petitioner's rights are founded solely on the agreement of Wooster 
to pay, or become personally liable for, the whole expense of the litigation. 

In view of the state of affairs shown to hâve existed under the contracts 
above recited, thèse objections seem to me without force. I consider that 
the authority of Mr. Wooster to employ counsel, and subject the fund to a 
claim in their favor, had a substantial foundation, in his own direct, personal 



968 86 FEDERAL REPORTER, 

interest In the subject-matter of the litigation, derived from the contract of 
June 16, 1883, and the subséquent acts of the parties thereunder. It did not 
dépend solely upon such powers as were conferred upon him by the later 
contracts of 1888 to aet as the agent or attorney of Tuttle. The contract of 
June 16, 1883, recites that suits were pending against H. B. Claflin under each 
of the patents owned by the respective parties, and that they considered it 
"for the mutual beneflt of each other to unité their interests in the prosecution 
of the said suits, and in the settlemeht of the same." It was agreed that the 
gross proceeds obtained from the suits should be paid over to Wooster, and 
by him divided equally between Tuttle, as trustée, and himself. The prose- 
cution of the suit on the Pipo patent, iil which Wooster was complainant, 
was subsequently abandoned, and the parties thereafter conflned their atten- 
tion to the suit brought in the name of Tuttle. This appears by the affidavit 
of Tuttle, above quoted from; and the fact is also referred to in the second 
of the agreements made on February 27, 1888, which recites that since the 
making of the contract of June 16, 1883, "said Wooster has elected to prose- 
cute said actions, or one of them, and has commenced and carried on said 
actions." It thus appears that Tuttle and Wooster entered into a virtual 
pooling arrangement, as regards thèse two suits, by the terms of which either 
or both of them, as might be deemed best, should be prosecuted for their 
joint beneflt. Whether both were prosecuted made no practical différence in 
the rights of the parties. Each party had a half interest in the recovery, 
through whatever channel it came. They had agreed, as the contract said, 
"to unité their interests," and to divide the proceeds. Although each, in the 
flrst instance, agreed to pay his own expenses, as matter of fact Wooster pro- 
vided ail the necessary funds to carry on the litigation. The suit, therefore, 
although prosecuted in the name of Tuttle, was in fact prosecuted by Woos- 
ter, and was for his own beneflt, as well as for that of Tuttle and any others 
who might be interested. He was an équitable assignée of a portion of 
whatever sum might ultimately be recovered. Fairbanks v. Sargent, 117 N. 
Y. 320, 328, 22 N. B. 1039. Although the fact did not appear upon the record, 
his position was analogous to that of one of a class, as of bondholders, credit- 
ors, and the like, who prosecutes a suit on behalf of himself and ail others 
similarly interested. 

It is urged by counsel for the objecting creditors that thèse contracts were 
"beyond the power of the trustée to make, and conveyed no power against 
the trustée, or his cestuis que trustent," and are "unauthorized, unlawful, and 
improvident to the last degree." Thèse criticisms were dlrected chiefly to 
those provisions giving Wooster entire control of the litigation, authorizing 
him to employ counsel, and vesting him with sole discrétion as to the settle- 
ment of the case. I do not understand that it is claimed that it was beyond 
the power of the trustée to agrée, as was provided by the contract of June 
16, 1883, that the parties should unité their interests in the prosecution of their 
respective suits, and that each one should hâve a half interest in the claim 
belng prosecuted by the other. However this may be, I am satisfled that 
such an objection, if relied upon, ls not available in this proceeding. Whether 
or not the agreement was in this respect valid in its inception, the parties 
proceeded to act upon it, and Mr. Wooster expended a substantial sum on the 
faith of it. As between him and the trustée, the latter would be estopped 
from questioning the existence of Wooster's vested rights in the litigation, 
and this estoppel extends to those claiming under him. The very fact that 
they now appear in court, claiming a right to the proceeds of the litigation 
prosecuted by Wooster, Involves a récognition of his right to prosecute. Mr. 
Wooster, then, in obtaining the fund now in court, is to be regarded as having 
acted on behalf of himself and ail others in like situation having an interest 
in the subject-matter. It ls wèll settled that in cases of this sort the person 
who secured the fund for the common beneflt is entitled to be reimbursed 
his légal expenses from the fund; and the amount of such expenses may con- 
stitute a lien upon the fund, and should be deducted therefrom before any 
distribution is made among the parties entitled to receive it. Gregory v. Pike, 
15 C. C. A. 33, 38, 67 Fed. 837; Central R. & B. Co. v. Pettus, 113 U. S. 116, 
123, 5 Sup. Ct. 387; Trustées v. Greenough, 105 U. S. 527. 

The objection that the question of counsel fées can properly be determined 
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only by the court în Connecticut 1s not well taken. It must be remembered 
that the claim of the petitioners is not against the entlre assets of the trust 
estate In the hands of Tuttle. It is sought hère merely to make the spécifie 
fund now in this jurisdiction bear the expense by which it was procured. 
There is no doubt of the power of a court of equity, where a fund is within 
its control, to protect the rights of ail persons properly having claims upon it, 
before permitting the fund to be taken from its jurisdiction. When, as in 
this case, the claim is in respect of counsel fées, it would certainly be most 
appropriately passed upon in the court where the action was tried, and the 
members of which hâve had the détails of the litigatlon under their personal 
observation. 

For reasons already stated, there is no force in the further objection urged 
on behalf of the objecting creditors, that whatever is paid to the petitioners 
should be paid them by Mr. Tuttle, as trustée, after the amount thereof has 
been allowed to him as an expense or disbursement. For the purposes of the 
présent proceeding, Mr. Wooster is to be regarded as occupying the position 
of a quasi trustée; representing, as he does, not only himself, but Mr. Tuttle, 
and any others who may hâve interests in the fund. It is well settled, and, 
I believe, is not disputed hère, that, where an allowance may properly be 
made to a trustée for counsel fées, such allowance may appropriately be made 
to the solicitors themselves. 

It has been suggested, further, that no lien can be allowed in favor of the 
petitioners, Messrs. Lee, for the reason that they are not solicitors of record, 
and that no lien can be recognized in favor of counsel. While this is true 
in a limited sensé, the objection, on the facts of the présent case, is one of 
form, rather than of substance. The claim of Messrs. Lee & Lee is not dis- 
puted by Mr. Wooster, by whom they were employed, nor is it questioned by 
the solicitor of record. On the contrary, he unités with them in this pro- 
ceeding. It is accordingly immaterial whether an allowance is made direetly 
to them, or whether an allowance is made to Mr. Milliken for a gross amount, 
and the amount of Messrs. Lee & Lee's charges declared to be a lien on this 
allowance. 

It next remains to consider the amount to be awarded to the petitioners. 
Evidence was offered by Messrs. Lee & Lee to show that the services rendered 
by them were worth, upon a quantum meruit, the sum of $13,285. Although 
it was stated on their behalf in the first instance that they would abide by the 
bill originally rendered by them, for the sum of $12,350, this concession was 
afterwards withdrawn, in conséquence of the introduction in évidence by 
the counsel for the complainant of a certain contract made between Mr. 
B. F. Lee and Mr. Wooster, under date of December 29, 1894. After this 
contract was prodneed, the petitioners gave notice that they should waive 
no rights in the premises, and should ask for an award for the full amount 
to which they were entitled, whether under a contract, quantum meruit, or 
otherwise. The contract was entered into some time after a décision had been 
made by Judge Coxe, setting aside the report of the master in favor of the 
complainant. 62 Fed. 453. After reciting the entry of a final decree on this 
décision, and the fact that Mr. Wooster was dissatisfied with the results of the 
suit, and at his instance an appeal had been taken from the final decree, it 
provided that the party of the second part (Mr. B. F. Lee) "hereby agrées to 
aet as counsel for the appellant in the prosecution of said appeal, and to 
use ail reasonable and proper efforts to secure a reversai of said final decree." 
It is claimed by the petitioners that, under the terms of this contract, there 
is due them for services, properly to be considered as within the scope of 
the above-quoted provision, the sum of $7,640, computed according to the per- 
centage named in the agreement. In addition to this, they claim further com- 
pensation for services outside of the contract, amounting to $6,927; making 
an aggregate of $14,567, exclusive of any amounts heretofore received by them 
on account. The objecting creditors, on the other hand, claim that ail the 
services rendered by the petitioners, aside from what was done In connection 
with an application for a writ of certiorari to the suprême court, were actually 
rendered under the contract, and, according to the percentage therein named, 
amount only to $7,143. Neither party to the controversy has claimed that 
the amount of the petitioners' compensation is to be controlled by the contract. 
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The petitioners dld not eleet to rely exclusively upon the : contthèt,"*nor was 
any motion to compel them so to do made ' by the other sidë. Under thèse 
circumstarices, as both parties concède that the value of at least' a part of 
the services must be determlned outside of the contract, I hâve thought it 
best to disregard that instrument altogether, and fix the counsel fées on the 
basis of a quantum meruit, 

It is unneCessary to set forth the détails of the various services as testified 
to befbre me, the court being fully familiar with the history of the litigation. 
The nature of the questions involved in its varions stages will sufficiently 
appear on ëxamination of the various reported décisions in the action, as fol- 
io ws: 62 Fed. 453; 13 C. C. A. 281, 66 Fed. 7; 22 C. C. A. 138, 76 Fed. 227; 
77 O. G. 973; 78 O. G. 839; 166 II. S. 721, 17 Sup. Ct. 992. 

The petitioners hâve testified with great détail as to the nature and estent 
of their work; and I hâve carefully gone over the record, and the various 
briefs and memoranda used by counsel in the case. The évidence shows that 
the litigation occupied the time of the Messrs. Lee, individually, for sub- 
stantial portions of three hundred and twenty-two (322) days, sufflcient to 
aggregate at least one hundred and sixty-three (163) full days of labor. This 
is exclusive of services rendered by junior members of the bar employed in 
their office, and those of clerfes and other assistants. Thèse services hâve 
been apportioned between the various stages of the litigation, and itemized 
values placed upon them by the petitioners, which amount in the aggregate 
to $13,369. No évidence was offered by the objecting creditors, except that 
of the counsel for the défendants H. B. Claflin & Co. He testified, in sub- 
stance, that from his knowledge of the time which he himself was compelled 
to employ in conducting the défense, and taking the highest rate that can rea- 
sonably be chargea for work of the description hère involved, the sum of 
$7,500 would be a proper compensation; admitting, however, upon cross- 
examination, that, if it should be proved to his satisfaction that more time 
had been required, his estimate would be larger. Several of the spécifie 
charges made by the petitioners in the apportionment of their services hâve 
been criticised by the objecting creditors, and it may perhaps be admitted 
that, standing alone, and cônsîdered in the abstract, certain of the amounts 
named- may appear unreasohable or inconsistent. This fact, however, does 
not affect my Opinion as' to the value of the services taken as a whole. In 
cases of this Tsind, it is difficuït to prépare any itemized statement which in 
one or the other of its features may not be open to question. In my judg- 
ment, the only fair way to arrive at the value of légal services in a protracted 
litigation of this character is to consider the matter as a whole; taking into 
account ail the éléments which it has been held are prôperly to be considered, 
as, for instance, the professiohal standing bf counsel, the results achieved 
by him for his client, the importance of the questions involved, the amount 
of time actually spent, and the extent to which the labbr incident to the case 
occupied the attention of his office at différent periods. In this view, I am 
satisfied that the services rendered by the Messrs. Lee are fairly and r.easona- 
bly worth the sum of $13,000. From this should be deducted payments al- 
ready made, amounting to $1,850, leaving a balance due of $11,150, to which 
should bé added $284.90 for, disbursements, as to which no question has been 
raised With regard to the claim of Mr. Milliken for $3,500, no évidence was 
offered by the contesting creditors, but it is claimed in the brief submitted 
on their behalf that the allowance should not exceed $2,500. Mr. Milliken 
appeared before me, and testified at some length regarding the character of 
the services rendered by him; and on this testimony, and in the absence 
of any évidence to the contrary, I am satisfied that he is reasonably entitled 
to the amount claimed. It àppëars that a claim is made on behalf of one 
Nelson A. Lewis to a portion of the fund; and it is stated on his behalf that 
he had his own counsel in readihess at ail times to protect his interests, and 
that he never authorized the retaiher, or continued employment, of the peti- 
tioners herein. Accordingly, it is urged that his interest in the fuhd cannot 
be subjected to any lien on behalf of counsel whom they had not recognized. 
This claim I do not regard as having a sufiieient foundation, in view of 
my conclusion above expressed, that the action is to be regarded as having 
been conducted by Mr. Wooster on behalf of himself and ail others interested 
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in the fund, and that such other parties are in duty bound, under the rules 
prevailing in the courts of equity, to contribute their propottionate share of 
the expenses incurred in creating the fund. Whatever may be the rights of 
Mr. Lewis, they are subject to the payment in the flrst instance of ail proper 
charges against the fund. I acCordingly flnd and report that the claim of 
William T. B. Milliken, Esq., should be, and is hereby, flxed and allowed at 
the sum of $3,500, and the claim of Messrs. Lee & Lee at the sum of $11,434.90 
(thèse amounts to be exclusive of such sum, if any, as may be payable to 
them by way of costs or allowance upon this proceeding); that the clainis thus 
allowed are liens upon ail the moneys deposited in court to the crédit of this 
suit, and are paramoimt to the claims of each and every party to this suit, 
and to ail claims of ail parties who hâve appeared in this proceeding; that, 
at the time of the retainer of the petitioner Benjamin F. Lee, the said Benjamin 
F. Lee and the petitioner William H. L. Lee were co-partners doing business 
as attorneys and counselors at law under the firm name and style of Lee & 
Lee, and that since then they hâve been, and now are, such co-partners; that 
in this suit the petitioner Benjamin F. Lee solely represented the complainant 
of record, as well as in court, in the United States circuit court of appeals for 
the Second circuit, and also in the suprême court of the United States. 

William H. L. Lee and Howard Thayer Kingsbury, for petitioners. 

Lee & Lee and W. T. B. Milliken, pro se. 

W. W. Mies, for exceptant Lewis. 

John K. Beach, for exceptants Union Trust Co. and others. 

LACOMBE, Circuit Judge. For convenience of référence, the 
title of the action is retained, although it has long since determined. 
The master's report has so fully covered the matters referred to him 
that it seems unnecessary to go into any extended review. No one 
is contending, as the exceptants seem to think, that there is some 
lien in favor of solicitors and counsel against the "trust estate." 
Services rendered by them in a suit in equity, however, hâve ended 
in a judgment which has been paid; and upon that judgment and its 
fruits the soliciter has a lien for the fair and reasonable value of 
his services, including disbursements for counsel. Whether the 
claim of counsel is direct or indirectly through the soliciter is an 
immaterial détail. It is only the arnount left after payment of the 
reasonable fées and disbursements of solicitor, including the fair and 
reasonable fées of counsel, which is available for complainant 
trustée or those having claims upon the trust estate. The fund 
being in this court, and the lien attached to it, this court will itself 
détermine the amount of those charges. It is the appropriate 
tribunal to do so. 

The suit which produced the fund was tried in this court. It is 
f amiliar, as no other court can be, with the exact measure of the work 
done. It knows the conditions under which professional work of 
this kind' is perf ormed in this city, and with the rate of compensation 
it commands. Under thèse circumstances, the proposition that the 
entire fund shall be transferred to the probate court of another state, 
whose information upon ail thèse points must necessarily be second 
hand, and will presumably be scanty, and that solicitor and counsel 
be sent to a foreign jurisdiction to présent their claims, is not calcu- 
lated to commend itself to the court which holds the fund. In view 
of the extent and character of the work done, and the measure of suc- 
cess ultimately obtained, I do not find the master's allowances ex- 
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cessive,-— a conclusion which I hâve reached not so much from the 
testimony taken before him as from a familiarity with the case, ac- 
quired by the extended examination of the record which was neces- 
sary to a final disposai of the appeal. The exceptions are overruled, 
and master's report confirmed. Master's fées fixed at $750 and dis- 
bursements. 



LUCAS T. COE. 

(Circuit Court, N. D. New York. May 11, 1898.) 

1. Attack of Insolvent National Bank — Trustée — Liability for Assess- 

MBNTS. 

A trustée, though not appointed by a, will or an order of a court or judge, 
Is not personally liable for assessments against stock of an insolvent na- 
tional bank owned by this cestul que trust, but standing in his naine, where 
ne has been guilty of no fraud, concealment, or négligence. 
3. Same— Fixing Liability— Real and Apparent Owner. 

In fixing the liability for assessments against stock of an insolvent na- 
tional bank, the effort of the court should be to ascertain who is the actual 
owner, and to hold him, releasing the apparent owner, If he has done noth- 
ing to deceive or mislead. 

Pred W. Noyés, for plaintiff. 
K. J. Fish, for défendant. 

COXE, District Judge. The plaintiff is the receiver of the Marine 
National Bank of Duluth, and brings this suit to recover of the 
défendant an assessment of 78 per centum upon the par value of 
eight shares of the capital stock of the bank alleged to be owned 
by the défendant. The capital stock of the bank was originally 
$250,000. In 1894 it was reduced to $200,000. 

On October 6, 1890, the défendant, as trustée of E. Emmons Coe 
Hamlin, who was an infant of tender years and a grandson of the 
défendant, subscribed for Ave shares of the capital stock of the 
bank and received a certiiicate running to "E. Emmons Coe, as 
trustée for E. Emmons Coe Hamlin." When the stock was re- 
duced this certificate was returned to the bank and a new one for 
four shares substituted running to the défendant "as trustée" 
merely. The officers of the bank were advised that he held this 
stock as trustée precisely as in the surrendered certificate. The 
omission of the words "for E. Emmons Coe Hamlin" was their 
work and not the work of the défendant. Being done by them 
without his knowledge, consent or suggestion it did not change the 
légal status of the parties. On the same day that he subscribed 
for the stock as trustée he subscribed for five shares on his own 
account and received a certificate for five shares and, subsequently, 
a new certificate for four shares, running to him individually. In 
July, 1894, before the bank became insolvent, the défendant sur- 
rendered this certificate and received a new one in his name "as 
trustée," the name of the benefieiary not being mentioned in the 
certificate. The considération for this transfer was $250 paid to 
the défendant by F. M. Hamlin, the father of E. Emmons Coe Ham- 
lin, who purchased the stock for his infant son. 
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No question is raised as to the appointment of the plaintiff, the 
insolvency of the bank or the validity of the assessment. It is not 
pretended by the plaintiff that thèse transactions were fraudulent 
or made with intent to avoid liability on the part of the défendant. 
The défense is that the défendant was trustée of E. Emmons Coe 
Hamlin, the actual owner of the shares, and that he is, therefore, 
exempt from liability, under section 5152 of the Revised Statutes 
which provides that: 

"Persons holding stock as executors, administrators, guardians or trustées, 
shall not be personally subject to any liabilities as stockholders; but the estâtes 
and funds in their hands shall be liable In like manner and to the same extent 
as the testator, intestate, ward or person interested in such trust funds would be, 
if living and compétent to act and hold the stock in his own name." 

If, then, the défendant was the trustée for his grandson at the 
time the assessment was made it follows that he cannot be held 
personally liable. Some one was the légal owner of thèse shares; 
some one is liable to assessment. In the absence of ail évidence 
of fraud or concealment, the true situation being fully understood 
on both sides, it is plain that he would be liable whose property 
paid for the stock and who was entitled to receive the dividends 
and proceeds in case the stock was sold. "One who may profit 
by the gains of an enterprise should bear its losses, rather than 
that they should fall on strangers; and the statute imposing a 
liability on the shareholders of national banks undoubtedly rests 
on this." Beal v. Bank, 15 C. C. A. 128, 67 Fed. 816. 

The fact that the défendant is responsible and the cestui que 
trust presumably irresponsible is a matter of no moment. There 
is nothing requiring a shareholder in a national bank to be solvent 
and thèse shares may be held alike by the millionaire and the 
pauper. The question for the receiver in making an assessment 
is, who owns the shares, not who is best able to pay? 

But it is argued that the section quoted refers only to a trustée 
appointed by a will or by the order of a court or judge. The stat- 
ute does not so say and there can be no question that the relation 
of trustée and cestui que trust may exist without such formai 
action. 

In Mabie v. Bailey, 95 N. Y. 206, it was held that a deposit of a 
sum of money in a bank by A. "in trust for" B., who was an infant, 
constituted a trust which was irrévocable so far as the trustée was 
concerned. Martin v. Funk, 75 N. Y. 134; Minor v. Rogers, 40 
Conn. 512; Hamer v. Sidway, 124 N. Y. 538, 27 N. E. 256. 

In the case at bar the father of the infant had in his possession 
a fund of f500, which had been contributed by various relations, 
the défendant among the rest. The father did not own this fund; 
he held it in trust for his infant son. When he handed it to the 
défendant and requested him to invest it for the infant in the 
same securities in which he invested his individual property there 
can be no doubt that the défendant held the fund, and the shares 
subsequently purchased, in trust for the infant. The shares were 
not the defendant's shares; this is manifest. The dividends were 
not his; if the shares had appreciated in value the surplus would 
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not hâve belonged to him. tJjpoït :what theory of right should he 
be held responsible for the staïutory liability, it being conceded 
that the 'oflîcers of the bankhàd; full knowleage Of ail the facts? 
If this were ah action by tlië cestui que trust against the trustée 
for the négligent or wrongful disposition of the trust fund an en- 
tirely différent principle would be involved. The effort of the court 
in thèse cases should be to ascërtain who is the aetual owner of 
the shares and to hold him, releasing the apparent owner in ail 
cases where he has done nothing to mislead or deceive the bank. 
In arriviûg at the true ownership the court is perniitted to look be- 
you.d the .books and papers and establish the truth by extrinsic évi- 
dence. 

In Yardley v. Wilgus, 56 Fed. 965, the court assessed the aetual 
owner although the stock appeared on the books of the bank in the 
name of another with nothing tô show that it was held for the 
owner. . ' - 

In Pauly v.?rnst Co., 165 TJ. S. 606, 17 Sup. Ct. 465, the suprême 
court refused tb enforce the receiver's assessment against one who 
held the shares "as pledgee," and in Anderson v. Warehouse Co., 
111 U. S. 479, 4 Sup. Ct. 525, it was held that a pledgee might take 
the shares in the name of an irrégponsible trustée for the express 
and avowed purpose of escapin^ individual liability thereon. 

As to the first transaction thé plaintiff seems to hâve entertained 
the opinion, in accordançe with the foregoing views, that the de- 
fendant was not liable. On the 20th of July he writes to the de- 
fendant: ■ •! : ■ 

"E, Bmmons Coe Hamlin, or you as trustée for him, or his estate, or his 
guaràian, is liable for the assessment on the other four shares of stock standing 
in your name as trustée. It seems that you originally took flve shares of stock 
for yourself as trustée for B. Emmons Coe Hamlin, that you subsequently, when 
called upon to surrender one-fifth of the said stock, did so and received a new 
çertificate running to yourself merely as trustée, but the .offieers of the bank 
■were, .of course, advised that you held this block of stock as trustée for E. Bm- 
mons Coe Hamlin." 

He then requested the défendant to send the amount of the as- 
sessment upon the other four shares. 

Eegarding the July transaction the case would be very différent 
if there were the slightest évidence that the transfer to the de- 
fendant as trustée was made with intent to avoid responsibility on 
his part, but there is not. The proof shows that the transaction 
was a bona Me one throughout and that the défendant notifled 
the bank officiais who his beneficiary was. The failure to insert 
his name in the çertificate was their fault and not the f ault of the 
défendant. This being so the two transactions are, in principle, 
alike. 

The authorities cited by thé plaintiff proceed largely upon the 
theory that where a party, by his owij act, appears upon the books 
of the bank as the individual owner of stock he should not be per- 
niitted to relieve himself from liability by proof that he holds the 
stock in a représentative capacity. The défendant hère has been 
guilty of no concealment and no négligence and the court sees 
no reason why he should be compelled to pay a personal liability 
upon stock which stood in his name as trustée simply for the con- 
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venience of another, the transaction being such that he could reap 
no advantage and exercise over the stock no supervision, or con- 
trol, except to receive and pay over the dividends to his grandson. 
The complaint is dismissed. 



ATLANTIC TRUST CO. v. WOODBRIDGE CANAL & IRRIGATION CO. 

et al. (THOMPSON et al., Interveners). 

(Circuit Court, N. D. California. August 9, 1897.) 
No. 11,950. 

1. Tbust Deed— Suspension of Power of Aliénation. 

A mortgage or deed of trust to secure bonds of a corporation does not 
suspend the absolute power of aliénation of the property covered, and is not 
in contravention of Civ. Code Cal. § 715, which inbibits the suspension of 
the power of aliénation for a longer period than the continuance of the 
lives of persons in being at the création of the limitation. 

2. Irrigation Company— Claims for Services and Materials— Priority over 

Mortgage. 

Claims against an irrigation company for work and material furnished In 

the opération of the company's business, and which were essential to its 

opération and to the préservation of its property, are preferred, on the 

appointaient of a receiver, over a prior mortgage of the company's property. 

8. Same. 

Claims against an irrigation company for services and material furnished 
in the construction of an extension which was not necessary to préserve 
the property of the company, or to keep it in opération, are not entitled to 
préférence over a prior mortgage of the company's property. 

4. Mechanic's Lien — Attorney's Fées. 

Where those whose claims for services and materials are given préfér- 
ence over a mortgage upon équitable grounds also base a claim of préfér- 
ence on the mechanic's lien law, such latter claim will not be considered, 
and compensation for attorney's fées, and expenses of proceedings to record 
the lien, will not be allowed. 

5. Irrigation Company — Claims for Services— Priorities. 

Claims for services rendered in the construction of an addition to an irri- 
gation System, which was never completed or in opération, will not be pre- 
ferred over a prior mortgage on the property of the irrigation company. 

6. Pledged Bonds — Sale at Auction. 

Where the bonds of an irrigation company, pledged to secure claims against 
the company, are sold at public auction, and bought in by the pledgees, the 
latter are entitled to be paid the f ull value of the bonds, and not merely 
the amount for which they were pledged. 

7. Time Checks — Limitation of Actions. 

Time checks given for services are évidences in writing of a liability, and 
claims founded thereon are not barred by Code Civ. Proc. Cal. § 339, subd. 1, 
which provides that an action upon a contract obligation or liability not 
founded upon an instrument in writing shall be commenced within two years. 

8. Water Rights. 

Water rights in an irrigation company, which are appurtenant to spé- 
cifie land, will be allowed, against the receiver of the company. 

Scrivner & Schell and John B. Hall, for complainant. 
Budd & Thompson and W. M. Cannon, for J. C. Thompson. 
W. M. Cannon and Paul C. Morf, for Wm. Alloway, A. H. Cowell, 
E. Franklin, and others. 
E. P. Cole, for Wm. 0. Pidge, Buell & Co., and others. 
O'Brien, O'Brien & O'Brien, for F. G. McClelland. 
Cannon & Freeman and E. R. Thompson, for J. N. Castle. 
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MOBROW, Circuit Judge. This case now cornes up on a mo- 
tion by the complainant, the Atlantic Trust Company, for a final 
decree of foreclosure, and an order of sale of the property of the 
Woodbridge Canal & Irrigation Company, covered by a certain 
mortgage or deed of trust executed by the défendant corporation 
to the complainant on July 17, 1891, to secure the payment of an 
issue of 100 bonds by said complainant to the Woodbridge Canal 
& Irrigation Company. The bill was filed October 3, 1894, and a 
receiver was appointed by the court on the same day. An amend- 
ed bill was filed on December 16, 1895. On March 5, 1896, a rule 
was entered taking the bill pro confesso as to the défendant cor- 
poration. Evidence has been introduced showing that the défend- 
ant corporation defaulted in the payment of the bonds, both prin- 
cipal and interest. Six months' interest was due on September 1, 
1894. Several interventions hâve been filed for preferential claims. 
Some of thèse hâve already been disposed of , and others hâve been 
partially considered. The important question is whether thèse 
claims are to be preferred to the mortgage lien or claims of the 
bondholders, and in what order they are to be marshaled. Before 
taking up the claims covered by such of the interventions as hâve 
not already been disposed of, it will be necessary to notice an 
objection which was urged at the hearing by counsel for certain in- 
terveners, to thè effect that the trust deed is void. It is contended 
that the "deed of trust," as that instrument is entitled, is void as 
being in contravention with certain provisions of the Civil Code 
of the state of California, which inhibit the suspension of the pow- 
er of aliénation, by any limitation or condition whatever, for a 
longer period than during the continuance of the lives of persons 
in being at the création of the limitation or condition. Civ. Code, 
§ 715. See, also, sections 716, 749, 771, of the Civil Code. Subdi- 
vision 1 of section 857, Civ. Code, provides that express trusts may 
be created to sell real property, and apply or dispose of the pro- 
ceeds in accordance with the instrument creating the trust. It is 
argued that the power to sell does not include the power to hold, 
and that, as in this case the power is to hold until the principal 
and interest become due, this is a virtual suspension of the power 
of aliénation. It is sufficient reply to say that the mortgage or 
deed of trust involved in this case does not purport, either expressly 
or by implication, to suspend the absolute power of aliénation of 
thé property covered by the mortgage or deed of trust. Nor is the 
légal effect of the instrument such as to suspend the absolute power 
of aliénation. It therefore cannot be said to contravene any laws 
of the state of California in this regard. 

I now take up the several pétitions in intervention. That of J. 
C. Thompson, who petitioned the court for the spécifie performance 
of certain contracts or scrip for water rights, has already been 
passed upon and rejected. See opinion filed March 15, 1897 (79 Fed. 
501). I held that the spécifie performance of the contracts or scrip 
for water rights held by the petitioner J. C. Thompson would not 
be enforced, for the reasons, among others : . (1) That the scrip was 
not superior to the mortgage lien; (2) that there was no land ap- 
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purtenant to the water rights claimed by the petitioner, in accord- 
ance with section 552 of the Civil Code; (3) that the scrip held 
by the petitioner, under which he claimed his water rights, was too 
indeterminate to be enforced by spécifie performance. 

I next consider the claims for préférence of William Alloway 
and many others, appearing for themselves, and as assignées for a 
large number of persons; said claims being for services rendered 
and materials furnished to the Woodbridge Canal & Irrigation Com- 
pany. One pétition is by A. H. Cowell, on behalf of himself, and 
as assignée for many others. In order to expedite proceedings, a 
stipulation of facts has been entered into by counsel, reserving the 
question as to whether or not, under the facts as stipulated, such 
claims can be preferred over the mortgage lien or claims of the 
bondholders. This stipulation of facts, entitled, "Stipulation of 
Facts on Cowell Pétition and Other Petitioners for Préférence," 
includes the claims of petitioners other than that of Cowell, and of 
those whom he represents as assignée, and it will therefore be 
necessary to ascertain who thèse other petitioners are. Originally, 
the following named, William Alloway, Salisbury & Vickory, John 
Lane, Fred Grohe, Théodore Caldwell, N. Densmore, James A. 
Griffin, George Faass, W. H. Williams, James Blakeley, É. Franklin, 
Samuel Estes, Edgar Wyant, Joseph J. Hinckley, H. H. Saunders, 
and J. N. Hinckley, joined in a pétition for préférence, which they 
entitled "Bill of Complaint in Intervention," flled December 10, 
1894. To this intervention demurrers were interposed, and on De- 
cember 6, 1895, thèse were sustained as to some of the petitioners, 
and overruled as to others. Thereupon the following named, Wil- 
liam Alloway, James Blakeley, Théodore Caldwell, George Faass, 
N. Densmore, W. H. Williams, Salisbury & Vickory (as partners), 
J. Lane, James A. Griffin, and Fred Grohe, each filed separate pétitions 
for préférence. It is their claims which hâve been included in the 
stipulation of facts relating to the Cowell pétition, and they will 
be governed, therefore, by the same set of facts. The other remain- 
ing interveners, viz. E. Franklin, Samuel Estes, Edgar Wyant, Jo- 
seph J. Hinckley, H. H. Saunders, and J. N. Hinckley, joined to- 
gether again, and filed what they hâve entitled a "Reformed Bill 
of Complaint in Intervention." With respect to their claims, a sep- 
arate and différent stipulation of facts has been entered into, as 
other considérations govern their claims. Their claims will there- 
fore be considered separately from the other claims, although there 
are some gênerai propositions of law which will apply equally to 
ail of thèse claims for préférence. With respect to the separate 
pétitions filed by William Alloway and the others above specified, 
it is proper to state that another demurrer was interposed to their 
pétitions, which was considered and determined by my predecessor, 
Judge McKenna. See opinion filed January 4, 1897 (79 Fed. 39). 
It was held by him that, so far as the services or materials were 
for the purposes of construction, they were not entitled to préf- 
érence over the mortgage lien (Railroad Co. v. Hamilton, 134 U. 
S. 296, 10 Sup. Ct. 546); that, so far as they were for repairs and 
improvements, they could not be given préférence, as there was no 
36 F.— 62 
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allégation in the pétition of diversion of income, or in fact of the 
receipt of any income; that, sô îar as they were for operating ex- 
penses, — keeping the works a going concern,— they were entitled 1 
to préférence over the mortgage lien. This establishes the law of 
the case, with référence to the nature of the claim which will be 
entitled to préférence over the mortgage lien. The demurrer was 
overruled, and time given to answer, and subsequently the stip- 
ulation of facts referred to was âled. This stipulation describes 
the System of danals which the Woodbridge Canal & Irrigation Com- 
pany was operating. It is stipulated that the company caused the 
work to be done and the services to be rendered, and that the 
same were performed, and that it bought and used the materials, 
goods, wares, and merchandise mentioned and set forth in the pé- 
titions of the several interveners, commencing about the month of 
November, 1893, and continuing up to about the month of October, 
1894. It is further stipulated that the services rendered and ma- 
terials furnished are of the value set out in the pétition, and spec- 
îâed in the stipulation, and that no part of the same has ever been 
paid. The services rendered and materials furnished are divided 
by the stipulation into three gênerai classes, viz. : 

"(1) Expenses of operating the concern, and expenses claimed by petïtioners 
to be necessary in keeping the System a going concern; (2) expense for work, 
services, materials, and supplies in connection with said extension work; (3) 
work, etc., on Upper Location." 

Ail the services rendered and materials furnished under the first 
head should be allowed and be given préférence, it being express- 
ly stipulated that they were "essential to the préservation of said 
property, and necessary to keep said canals in proper working con- 
dition"; and it will be so ordered. 

The services rendered and materials furnished, coming under the 
second head, are fraught with considérable difficulty. The stipu- 
lation shows that during the period before mentioned, viz. com- 
mencing from the month of November, 1893, and continuing up to 
about the month of Oetober, 1894, the company extended its main 
canal and built main laterals and main branches, amounting in 
ail to 14| miles of canal, ail of which, by the terms of said deed 
of trust, became subject to its provisions, although the deed of 
trust had been executed: and delivered a long time prior to the 
inception and commencement of said extension work, or of any of 
said work, and prior to the time when any of said services were 
rendered, or materials, goods, wares, and merchandise were sold 
and delivered. .The extension work is described in the stipulation. 
It is further stipulated that the services rendered and materials 
supplied in connection with said extension work were actual and 
necessary expenses for said work, but the question is expressly 
reserved: 

"Whether or not said addition or extension work was essential to the préser- 
vation of said property, or was necessary to keep said System or irrigation 
works a going concern, or to make them a paying concern; the complajnant in- 
sisting that said' extension and addition work was not essential, either for 
the préservation of, or to keep in active opération, the canals and ditches exist- 
ing when said extension and addition work was comnienced." 
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It ig ,difficult to understand, from the facts as they are stated 
in the stipulation, how this extension work was necessary to the 
préservation of the canals and ditches existing when the extension 
work was commenced. The showing is not strong enough to jus- 
tify allowing thèse expenses on that ground. The next inquiry is, 
were they essential to keep the canal System a going concern? The 
stipulation of facts, in my opinion, does not set out facts sufficient 
to justify me in holding that this extension work was necessary to 
keep the entire or whole canal System a going concern. The deed 
of trust was recorded August 10, 1891, in San Joaquin county, state 
of California. The extension work was completed on or about May 
5, 1894, but the stipulation shows: 

That the "canal and ditches were not then in condition for actual use, for 
want of siphon connections at crossings of sloughs and highways therewith, 
and the extension of the east branch, from the Peters land to the Calaveras 
river, was in actual use and opération from the time of its completion to 
Ôctober 3, 1894; that prior to the extension of said main canal, and prior to 
the construction of said latéral canals and ditches, the business or irrigation 
System of the défendant the Woodbridge Canal & Irrigation Company was 
not a paying concern, for the reason and from the fact that the company's 
sales of water and water rights, and rentals from consumers of its water, 
through the then existing canals and ditches, were not sufficient to make said 
irrigation company a paying concern." 

If it is to be inferred from this last stipulation that subséquent 
tô the extension of said main canal, and subséquent to the con- 
struction of said latéral canals and ditches, the business or irri- 
gation system of the Woodbridge Canal & Irrigation Company was 
placed upon a paying basis, it may be that the claims for thèse 
extension services and materials might be deemed to possess an 
equity superior to that of the bondholders, particularly in view of 
the subséquent broad stipulation "that ail of said work performed, 
services rendered, and materials and other supplies furnished con- 
tributed largely to the advantage of the bondholders of the de- 
fendant corporation." But the question would seem to be disposed 
of by the décision of the suprême court in Thompson v. Railroad 
Co., 132 U. S. 68, 10 Sup. Ct. 29. In that case it was attempted, as 
in the case at bar, to hâve certain expenses for construction of 
some portion of a railroad made preferred claims to that of the 
bondholders under a prior mortgage. The principal facts are thèse, 
as stated in the opinion of the court : 

"This suit was brought by holders of obligations of the Indiana, Cincinnati 
& Lafayette Railroad Company, and on behalf of other holders similarly situ- 
ated, to enforce an alleged lien claimed by them upon earnings of a section of 
the road of the White Water Valley Railroad Company against the claim of 
priority of bondholders secured by an earlier mortgage. The White Water Val- 
ley Railroad Company was organized as a corporation in 1865, under the laws 
of Indiana, with authority to locate, construct, and operate a line of railway 
from Hagerstown, in Wayne county, of that state, to the town of Harrison, 
Dearborn county, on the boundary line between , Indiana and Ohio. To raise 
the necessary means to construct the railway, the company issued its coupon 
bonds to the amount of $1,000,000, in sums of $1,000 each. They were dated 
August 1, 1865, and were to mature August 1, 1890, and draw interest at the 
rate of 8 per cent, per annum, payable semiannually. To secure the payment 
of the principal, and interest of thèse bonds, the company executed to trustées, 
by way of mortgage, a deed, bearing date on that day, of its railroad, and ail 
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tne rlght of way and land occupied. thereby, with the superstructure, and ail 
property, materials, rights, and privilèges then or thereafter appertaihing to 
the road, and the beneflt of ail contracta with other railroad companies, then 
existing or thereafter to be made, and ail property, rights, and interests under 
the same; the deed contained the usual covenants to exécute sujtable convey- 
ances for the further assurance of property subsequently acquired, and intended 
to be included In the instrument The company soon afterwards commenced 
the construction of the road, and by the 4th of November, 1867, completed that 
part of it which lies between the towns of Harrison and Cambridge City, leav- 
ing the distance from the latter place to Hagerstown— between seven and 
eight miles— unconstructed. It was then without the requisite means to equip 
the part of the road completed, or to undertake the construction of the remain- 
ing portion of the road. In this condition it entered into a contract of per- 
pétuai leasë with the Indianapolis, Cincinnati & Lafayette Railroad Company 
(a corporation then in existence), in considération of which the latter company 
agreed to furnish ail the necessary equipments, material, and laborers to oper- 
ate the line of the road then completed, and to construct and put in good and 
safe running order for the accommodation of the public that part of the line 
then uncompleted (that is, the section between Cambridge City and Hager- 
town), and to pay to the lessor annually the sum of $140,000, In four quarterly 
payments, of $35,000 each." 

The lessee proceeded and constructed the remaining portion of 
the road between Cambridge City and Hagerstown, and also fur- 
nished the necessary equipment to put the whole road in opération; 
in other words, the lessee made the road a going concern, and, hav- 
ing furnished the material and means for that work, issued its 
bonds to two persons named Smith and Lord who did the work. The 
suprême court, in passing upon a claim for préférence for construc- 
tion, said: 

"The claims of the complainants, whatever validity and force may be given 
to them as liens upon the earnings of the section of road from Cambridge City 
to Hagerstown, between the parties agreeing to such liens, are entirely subordi- 
nate to the rights of the bondholders under the mortgage of the White Water 
Valley Railroad Company, executed for their beneflt to trustées on the lst of 
August, 1865. That mortgage was made before the claims of the complainants 
had any existence." 

This décision would seem to dispose effectually of the claims for 
préférence for the construction of the extension canal System in- 
volved in this case. See, further, Dunham v. Kailroad Co., 1 Wall. 
254; Kneeland v. Trust Co., 136 U. S. 97, 10 Sup. Ct. 950; 5 Thomp. 
Corp. p. 5647, § 7122; 19 Am. & Eng. Enc. Law, 761. As the mat- 
ter now stands, I do not regard the stipulation of facts sufflcient to 
justify me in holding that the claims for this extension work are 
superior to the mortgage lien or claims of the bondholders. 

As to the claims coming under the third head, viz. "Work, etc., 
on Upper Location," I hâve no diffîculty in finding, from the stip- 
ulation of facts, that the equity is inferior to that of the bondhold- 
ers. They will therefore not be given préférence. 

The stipulation shows further that some of the persons who ren- 
dered services, etc., claim a lien under the mechanic's lien law of 
this state (section 1183 et seq., Code Civ. Proc); and certain com- 
pensation for attorney's fées and costs of the proceeding to record 
and perfect the lien are asked to be allowed out of the proceeds 
of sale. It is significant that those of the interveners compre- 
hended in this stipulation of facts, who originally claimed such a 
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lien, hâve made no such claim in the separate pétitions subséquent - 
ly flled by them. But, aside from this, whatever rights thèse in- 
terveners may hâve under the mechanic's lien law of this state, and 
whether or not this court will recognize and enforce such liens, 
is quite immaterial ; for the allowance of expenses for services, 
etc., and giving them préférence over the claims of the bondhold- 
ers, is based upon the équitable ground that the nature of the 
services, etc., rendered, gives them an equity superior to that pos- 
sessed by the bondholders. It will theref ore be unnecessary to con- 
sider what rights some of thèse interveners may hâve under the 
mechanic's lien law, and the compensation for attorney's fées and 
expenses of proceedings to record the lien will not be allowed. 

I now take up the claims of the other group of interveners, who 
joined together in what they term the "Reformed Bill of Com- 
plaint in Intervention." As stated, a separate stipulation of facts 
bas been filed with respect to their claims. Their names are as 
follows: E. Franklin, Samuel Estes, Edgar Wyant, Joseph J. 
Hinckley, H. H. Saunders, and J. N. Hinckley. I flnd, as appears 
by the stipulation of facts, that the services rendered by thèse in- 
terveners relate to certain property acquired by the défendant cor- 
poration February 8, 1894, in the county of Calaveras, state of 
California, called and known by the name of the "Upper Location," 
and previously referred to in connection with the pétition in inter- 
vention of William Alloway and others. The services rendered 
appear to hâve been for the construction of a proposed line of canals 
and ditches extending from the System of the Woodbridge Canal 
& Irrigation Company. This proposed addition was never com- 
pleted or in opération, and, being purely for construction, under 
the ruling of Judge McKenna, previously referred to, cannot be al- 
lowed as a preferred claim over the claims of the bondholders. 
Thompson v. Railroad Co., 132 U. S. 68, 10 Sup. Ct. 29; Railroad 
Co. v. Hamilton, 134 U. S. 296, 10 Sup. Ct. 546. 

I next take up the claim of William C. Pidge for a preferred claim 
for certain services rendered between October 13, 1893, and Octo- 
ber 1, 1894, as a civil engineer, and as assignée for certain other 
persons who claim to hâve rendered services. This claim now 
cornes up on a motion by complainant to vacate the default en- 
tered by Pidge against it. It seems that Pidge's claim has been 
presented heretofore to my predecessor, Judge McKenna, and his 
claim allowed. The records of the court show that on June 24, 
1895, Judge McKenna, in open court, ordered that the claim of 
Pidge be preferred. Subsequently, on December 16, 1895, an or- 
der was made that counsel for the complainant, the Atlantic Trust 
Company, might file a demurrer to the reformed bill of complaint 
in intervention, and to ail pétitions for preferred claims, except 
that of Pidge. For some reason or other, which is not very clear, 
no judgment was ever entered upon the order of court preferring 
Pidge's claim. I see no reason now why the order of Judge Mc- 
Kenna, preferring Pidge's claim, should not be adhered to; and 
his claim, in the sum of $1,801.37, will be allowed, and made a pre- 
ferred claim, and it is so ordered. 
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The pétition of Buell & Cp. et al., interveners, has already been 
considered. In an opinion rendered by me on April 5, 1897 (79 
Fed. 842), I held that thèse interveners were entitled to hâve 26 
bonds held by them allowed ont of the proceeds. to be derived from 
the sale of the défendant corporation^ property, with the other 
bonds, after the déduction of preferential claims. Thèse bonds had 
been pledged to the interveners as security for certain materials 
furnished to the défendant corporation. I held that the interven- 
ers were entitled to be paid the alaount pledged on the bonds. It 
is now claimed, however, that with respect to the bonds held by 
Buell & Co., one of the interveners, the full face value of the bonds 
should be allowed to them, as they were sold at public auction, in 
accordance with the terms of the bonds, and were bought in by 
Buell & Co. Without entering into a discussion of the question, 
it may be said that Buell & Co., having bought in the bonds held 
by them as pledge security, are entitled, under the décision of the 
suprême court in Wade v. Bailroad Co., 149 U. S. 327, 13 Sup. Ct. 
892, to the full face value of thé bonds. See, also, Farmers' Loan 
& Trust Co. v. Toledo & S. H. R Co., 4 C. C. A. 561, 54 Fed. 759, 
774; Wheelwright v. Transportation Co., 56 Fed; 164. Therefore, 
so far as the bonds held by Buell & Co., and bought in by them, are 
concerned, they are entitled to be paid their par value of $1,000 
each, provided the residue of the proceeds of sale, after the pay- 
ment of preferential claims, is sufficient to pay in full ail of the 
bonds now presented. If not, then they are entitled to be paid 
pro rata with the other bonds, and it is so ordered. The bonds 
held by the other interveners comprehended in Buell & Co.'s péti- 
tion will simply be allowed the amount pledged. 

I next take up the pétition of F. G. McClelland, on behalf of hini- 
self and as assignée for bthers, claiming the aggregate sum of 
$922.12 for services rendered in keeping the canals in a proper state 
of repair. A separate stipulation of facts was flled with respect 
to thèse claims, in which it is stipulated: 

"That the said labor, and the whole thereof, was used and employed, and 
was necessarily used and employed, on and between the said lst day of 
April, 18W, and the said 3d day of October, 1894, by said corporation défend- 
ant, on, upon, and about the old canal of said corporation, and its appurte- 
nances, for the purpose of keeping the ditches of said corporation défendant 
in full opération and repair; and said labor was not employed by said défend- 
ant corporation In the original construction of any of the works pertaining to, 
or belonging to, its said property." It is further stipulated that "said labor, 
and the whole thereof, was necessary to keep the said canals in a proper state 
of repair, and in working order, to deliver water to the customers of the said 
corporation." 

The stipulation further sets out that the claims are evidenced by 
time checks, in writing, issued by said corporation défendant, the 
form of which is set out in the stipulation. The pétition is de- 
murred to by the complainant on the ground, chiefly, that the 
claims contained in this pétition are barred by subdivision 1 of 
section 339, Code Civ. Proc, which provides, substantially, that an 
action upon a contract, obligation, or liability not f ounded upon 
an instrument of writing shall be commenced within two years. 
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The stipulation of facts shows that the corporation défendant be- 
came indebted to the petitioner and the others named in the péti- 
tion from and after the lst day of April, 1894, to and including the 
3d day of October, 1894. If the limitation of two years is applica- 
ble to the claims presented, it is obvious that they are barred. 
But if, on the other hand, the time checks be regarded as evidencing 
a liability on the part of the défendant corporation to pay, then the 
right of the petitioner to sue is not barred until four years hâve 
elapsed; for section 337 of the Code of Civil Procédure provides, 
substantially, that an action upon any contract, obligation, or lia- 
bility founded upon an instrument in writing executed in this 
state must be commenced within four years. It has been held 
that a receipt or acknowledgment, in writing, for money, showing 
upon its face a liability to account, is not barred by the statute of 
limitations until four years hâve expired. Ashley v. Vischer, 24 
Cal. 322. An account with the words "Audited and approved, and 
certified to be correct," has been held to be within the four-years 
limitation. Sannickson v. Brown, 5 Cal. 57. I am therefore of the 
opinion that the claims contained in this pétition are not barred by 
any statute of limitations, or by lâches, inasmuch as the claims 
are evidenced by the time checks, which contain an admission of 
the company's liability, signed by its superintendent, and that, in 
view of the stipulation of facts entered into between the respective 
counsel as to the necessary nature of the services, they should be 
allowed in the sum agreed upon, viz. $922.12, and be made a pre- 
ferred claim in that amount; and it is so ordered. 

I next consider the pétition of J. N. Castle for a water right. It 
cornes up on an order to show cause why the pétition of Castle 
should not be granted,' and a demurrer by Buell & Co. to the pé- 
tition. The rights of this petitioner, upon which he bases his ap- 
plication for a water right, differ from those set up in the pétition 
of J. C. Thompson, who sought to obtain spécifie performance of 
certain scrip for alleged water rights. There it appeared affirm- 
atively, among other matters, that the water rights claimed were 
not appartenant to any land. See opinion, 79 Fed. 501. From the 
présent pétition it clearly appears that the permanent water right 
claimed is appurtenant to certain land which is specifically de- 
scribed in the pétition. I see no reason why the prayer of the 
pétition should not be granted, and the receiver will convey to the 
petitioner J. N. Castle the water right claimed; and it is so or- 
dered. 

This, I believe, concludes the considération of the several péti- 
tions presented by the numerous petitioners in this litigation. I 
hâve assumed that the several stipulations of facts state correctly 
the amounts due. If they do not, counsel for the respective par- 
ties, when the decree is drawn up, can hâve an opportunity to see 
to it that the correct figures are set out. It appears that the 
complainant has presented exceptions to the receiver's report. The 
receiver has filed three reports up to date. The first was filed De- 
cember 29, 1894; the second, January 31, 1895; and the third, 
August 14, 1896. It will be time enough to consider such objec- 
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tions as the complainant may hâve to thèse reports when the prop- 
erty has been sold, and the proceeds of sale hâve been returned 
into court. The reports indicate, at least approximately, the 
amounts spent and owing by the receiver in handling and preserv- 
ing the property. I shall grant the motion for a final decree in 
favor of the complainant, and the application for an order of sale 
will be allowed; and it is so ordered. 



GAGE v. RIVEESIDB TRUST CO., Limited, et al. 

(Circuit Court, S. D. California. April 18, 1898.) 

No. 636. 

1. Statdtb of Limitations— Surrender of Pledge— -Admissions. 

A pledgor cannot compel the surrender to him of securities pledged, with- 
out paying the indebtedness, on the ground that the statute of limitations 
has run against it; and, further, he will be estopped from setting up the 
statute where, In his complaint in an action between the parties, he has 
admitted and alleged the indebtedness. 

2. Restraining Action in Foreign Country— -Res. 

The court which flrst acquired jurisdiction of a cause and of the parties 
thereto will hold and maintain it> in order to end and settle the con- 
troversy; and, although the courts of one country are without authority 
to stay proceedings in the courts of another, they may, where the parties 
are résidents of their countries, enjoin them from proceeding further, even 
where the res of the controversy may be in the foreign territory. 
8. Same. 

Where an action has been commenced and is at issue in this country, 
between its citizens, and while the plaintiff is teinporarily in England au 
action is commenced against him there by the défendants, involving ques- 
tions that can be adjudicated under the pleadings in the action commenced 
hère, an Injunction will be granted restraining the défendants from pro- 
ceeding further in the foreign action. 

Collier & Evans and W. J. Hunsaker, for complainant. 
Fox, Kellogg & Gray, for défendants. 

EOSS, Circuit Judge. This suit was originally commenced in the 
superior court of Eiverside county, Cal, on the 17th day of August, 
1894. Before the issuance of summons in the cause, or the appear- 
ance of either of the défendants thereto, to wit, on the 19th day of 
November, 1894, the plaintiff filed his amended complaint against the 
same défendants, namely, the Eiverside Trust Company, Limited, a 
corporation, the Northern Counties Investment Trust, Limited, a cor- 
poration, and three fictitious persons, — John Doe, Eichard Eoe, and 
Jane Doe. The suit grows out of two certain agreements, — the first 
made December 13, 1889, between the plaintiff, Gage, and one Wilson 
Crewdson, of England, and the other of September 23, 1891, between 
the plaintiff, Gage, and the Northern Counties Investment Trust, 
Limited, — both of which agreements are annexed to, and made a part 
of, the amended complaint, and contain a spécifie description of the 
property involved in the suit. At the time of the exécution of the 
agreement of December 13, 1889, the county of Eiverside, Cal., had 
not been created. The lands, waters, and water rights constituting 
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the subject-matter of tliat agreement were then within the boundaries 
of San Bernardino county, Cal. 

In and by the amended complaint the plaintiff allèges that the de- 
fendant the Eiverside Trust Company, Limited (hereinafter referred 
to as the "Trust Company"), was duly incorporated and organized 
under the laws of the kingdom of Great Britain and Ireland, and has 
an office and an agent in the city of Riverside, county of Riverside, 
state of California, where it is conducting an extensive business, and 
is the owner and holder of a large amount of real property; that the 
défendant the Northern Counties Investment Trust, Limited (herein- 
after referred to as the "Investment Company"), is a corporation organ- 
ized and existing under the laws of the kingdom of Great Britain and 
Ireland, and is conducting business in the state of California ; that the 
défendants John Doe, Richard Roe, and Jane Doe, whose true names 
are to the plaintiff unknown, claim to hâve some interest in the prop- 
erty constituting the subject of the suit, which interest, if any, the 
plaintiff allèges, is inferior and subject to his claim. It is alleged 
that on or about the 13th day of December, 1889, the plaintiff was the 
owner, possessed of, and entitled to the property already referred to, 
and which is specifically described in the complaint, at which time 
the projectors of the Trust Company had in progress the formation of 
that corporation, for and on behalf of which Crewdson entered into 
the contract with the plaintiff ; that pursuant to that agreement, and 
in accordance with its terms, the plaintiff did on or about March 11, 
1890, convey, by good and sufflcient deed, ail the property mentioned, 
to the défendant Trust Company, and did in every other respect comply 
with his part of that agreement; that pursuant thereto 900 B shares 
of the stock of the company were allotted and set apart to Crewdson 
and one Waterhouse for and on account of the plaintiff, and that the 
plaintiff, subject to the conditions afterwards stated, is now the owner 
of and entitled to those shares, save and except 18 thereof sold and 
transferred by the plaintiff to the défendant Investment Company; 
that upon the organization of the Trust Company the plaintiff sub- 
scribed and paid for, and there were issued to him, 600 A shares of the 
stock of the Trust Company, each of which was of the face value of 
£50; that by the terms of the articles of incorporation of the Trust 
Company, and of the agreement of December 13, 1889, said 600 A 
shares of stock were preferred shares, and there was guarantied on 
the same by the Trust Company an accumulated dividend of 6 per 
cent, per annum upon the amount paid up by the holders of such 
shares; that there was paid up on said 600 A shares by this plaintiff 
50 per cent, of the face value thereof (that is to say, £25 on each of 
said 600 A shares), and that by the terms of the said agreement the 
Trust Company further agreed to pay to the plaintiff, in considéra- 
tion of the conveyance of the property mentioned, the sum of £38,000, 
and interest at 6 per cent, per annum, compounded annually, if not so 
paid ; that by the terms of the organization of the Trust Company, and 
of the agreement of December 13, 1889, said 900 B shares of the stock 
of the Trust Company, after making payment of 6 per cent, per annum 
upon the amount paid up upon ail of the said A shares of stock 
actually issued, and after the payment to the plaintiff of the sum of 



986 .'•:> 86 FEDERAI*. KBPOKÏER.: v 

£38,000 as provided for, entitled the plaintiff at the end of each year fo 
three-fifths of ail the net profits of the Trust Company accruing out of, 
and resultimg from, the business carried on under and by virtue of its 
articles of incorporation, and of the agrément of December 13, 1889 ; 
that the sum of £38,000 was to bear interest at the rate of 6 per cent, 
per ànnuin from January 1, 1890, payable annually, and that if the 
same Was earned, and was not so paid annually, it was to be com- 
pounded at the rate of 6 per cent, per annum, with yearly rests, until 
the same should be fully paid and satisfied; that the sum of £38,000 
was to be paid to the plaintiff by the Trust Company in the f ollowing 
manner, to wit: That, by the terms of the articles of incorporation 
of the Trust Company, that compahy was engaged in deTeloping, im- 
proving, and selling land and water, and other property, and by the 
terms of the contract of December 13, 1889, it was agreed that at the 
end of each year, and after payment of the current and management 
expenses of carrying on the business, and the payment of interest on 
borrowed money, and dividends upon ail of the A shares of stock out- 
standing, and any dividends which might hâve accumulated on the 
same, and which had not been paid at maturity, the surplus profits of 
the Trust Company should be paid to the plaintiff, towards the liquida- 
tion of the said sum of £38,000, and interest thereon which might 
hâve accrued, and which might haive remained unpaid, and that three- 
fifths of any profit over and above such payments should be paid to 
plaintiff on bis 900 B shares of stock of the Trust Company ; that no 
greater sum than £2,000 has ever been paid to the plaintiff upon the 

said £38,000, which said sum of £2,000 was paid on or aboùt the 

day of August, 1891, and that no interest has ever been paid on said 
sum of £38,000, except interest to March 3.1, 1891. It is alleged that 
the whole amount of said £38,000, except the payments last mentioned, 
remains due and unpaid, together with interest thereon at the rate 
provided for from March 31, 1891, compounded, with yearly rests. 

It is alleged that during the period elapsing between January 1, 
1890, and March 31, 1891, there was left of profit, after the pay- 
ment of ail current and management expenses, and interest on 
borrowed money, and ail dividends or accumulated dividends due 
on March 31, 1891, in the hands of the Trust Company, which had 
accumulated during that period, the sum of f 250,000 ; that an ad- 
justment of the business transacted by the Trust Company was 
made on March' 31, 1891, and an account taken and stated, from 
which there appeared to be, and were, in the hands of the défend- 
ant Trust Company, funds, properly applicable to the payment of 
said £38,000 and interest upon the claim and demand of the plain- 
tiff, amply sufficient to hâve liquidatéd and paid the same in full, 
by reason Of which the same became due and payable, together with 
ail interest accumulated thereon, which payment the défendant 
Trust Company refused, and still refuses, to make, although often 
requested so to do; that said sum is so due the plaintiff for and in 
considération and as part of the'purchase money so agreed to be 
paid to the plaintiff in considération of the conveyance of the prop- 
erty to the défendant Trust Company, to secure which the plaintiff 
had on March 31, 1891, and ever since has had, a vendor's lien 
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upon ail of the said property. It is alleged that by reason of the 
failure and refusai of the défendant Trust Company to pay the 
plaintif! the said sum of £38,000 in accordance with the contract of 
December 13, 1889, it became and was necessary for the plaintiff, in 
order to meet certain obligations of his, to secure a loan of £18,000, 
which he did on or about September 23, 1891, from the défendant 
Investment Company; that, at the date of the plaintiff 's application 
to the Investment Company for such loan, he had reason to believe 
that the Investment Company would deal fairly and justly with 
the plaintiff, and would in good faith collect from, and require the 
défendant Trust Company to pay, for the purpose of liquidating 
any money borrowed from it by the plaintiff, the sum of £38,000 
then due the plaintiff from the Trust Company; that on the said 
23d day of September, 1891, the plaintiff entered into a contract in 
writing with the Investment Company, which upon its face recited 
that it was to be read as supplemental to the aforesaid agreement 
of December 13, 1889, and by which the plaintiff assigned and trans- 
ferred to the Investment Company his interest in and under the 
contract of December 13, 1889, together with the A and B shares 
of stock therein and hereinbefore specifled, as security for the loan 
to the plaintiff of £18,000, with interest as therein stated, ail of 
which hâve ever since been so held by the Investment Company. 
It is alleged that the Trust and Investment Companies hâve, since 
that transfer by the plaintiff to the Investment Company, conspired 
together to cheat and defraud the plaintiff out of his entire claim 
of £38,000, and out of his A and B shares of stock in the Trust 
Company, and are now, and hâve been for a long time, engaged and 
co-operating together for the purpose of preventing the plaintiff 
from realizing anything therefrom; that the président of the In- 
vestment Company is a large stockholder in the Trust Company, 
and has been so for a long time past ; that he is now, and has been 
during ail the time mentioned in the complaint, the chairman of 
the Investment Company, and at the same time has been one of 
the directors of the Trust Company, and so continues; that the 
Investment Company is a large stockholder in the Trust Company, 
owning and holding 360 of its A shares; that since the conveyance 
by the plaintiff to the Trust Company of the property described in 
that contract the said Trust Company has executed and issued cer- 
tain obligations, known and styled by it as "debentures," amount- 
ing in ail to about |550,000, a large number of which hâve been 
purchased, and are now owned, and hâve been owned for a long 
time, by the stockholders of the Trust Company; that a large num- 
ber of them are now, and hâve been for a long time, owned by the 
Investment Company, and that about $85,000 of said debentures 
hâve been disposed of by the Investment Company to various par- 
ties, and guarantied by it prior to such disposai, and that the same 
are now secured by such guaranty, and that a large proportion of 
such debentures were so issued, negotiated, and held prior to the 
date of the said transfer by the plaintiff to the Investment Com- 
pany of his A and B shares of the stock of the Trust Company, and 
of his claim and lien against that company; that for the purpose 
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of rendering the debentures held by the stockholders of the Trust 
Company and by the Investment Company more valuable, and for 
the further purpose of making good the contract of the Trust Com- 
pany as evidenced by said debentures held by parties disinterested 
in either of the said companies, but guarantied by the Investment 
Company as aforesaid, and of relieving the Investment Company 
from liability a» such guarantor, the défendant companies hâve 
conspired together, and are now conspiring, to defraud the plaintiff 
out of his entire interest in his claim against the Trust Company, 
and to forfeit, without légal right, and to appropriate to their own 
use, his A and B shares of the stock of the Trust Company, and, to 
that end, hâve denied ail interest or claim of the plaintiff in and to 
any of the said property, and hâve refused in any manner to rec- 
ognize his interest therein, or in any manner to endeavor to pro- 
tect the same. 

It is alleged that on the 31st day of March, 1891, the Trust Com- 
pany made a statement of its affairs, and of its financial condition 
and profits for the time elapsing between January 1, 1890, and 
March 31, 1891, which showed that during that period the Trust 
Company had sold 936 acres of its lands, at an average price of 
$400 per acre, and 17.9 inches of water at an average price of 
$750 per inch, amounting in ail to the sum of $386,000, which 
property, according to said statement, cost the Trust Company only 
$142,000, and that it likewise appeared therefrom that the expense 
of management and interest and dividends amounted to less than 
f40,000, leaving in the hands of the Trust Company, as net profit, 
over $250,000, out of which there became immediately due and pay- 
able to the plaintiff sufflcient to satisfy his rights under the con- 
tract of December 13, 1889 ; that the Trust Company, after prepar- 
ing and approving and submitting said statement of account at its 
annual meeting, colluded and conspired with the Investment Com- 
pany to cheat and defraud the plaintiff, in pursuance of which pur- 
pose they hâve so changed and altered the said statement of ac- 
counts as to endeavor to make the same show that no profits of 
any kind were made during the aforesaid period which would be- 
come due to the plaintiff from the Trust Company; that each and 
every of the said collusive and f raudulent acts were performed 
while the Investment Company, as trustée of the plaintiff, was hold- 
ing for collection the plaintiff's claim against the Trust Company, 
and while it was the duty of the Investment Company to require 
the Trust Company to pay the said profits, so determined and stated, 
upon the claim of the plaintiff; that by the aforesaid statement of 
accounts made and approved by the Trust Company on March 31, 
1891, it was shown that there was in the hands of that company, 
profits to which the plaintiff was entitled under the contract of 
December 13, 1889, the sum of £11,364. 8s. 2d., which profits the 
plaintiff allèges were really far greater than thus stated, but that 
since the making of such statement the défendant companies, for 
the purpose of preventing the plaintiff from realizing anything up- 
on his interests so transferred to the Investment Company as afore- 
said, conspired to, and did, so alter and change the aforesaid state- 
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ment of accounts of the Trust Company as to cancel and erase f rom 
the books of that company, and from its statement, the said bal- 
ance of £11,364. 8s. 2d., and hâve agreed that the same shall not be 
paid by the Trust Company, or collected by the Investment Com- 
pany, and that the same shall not in any manner apply upon the 
claim of the plaintiff, notwithstanding the said amount has at ail 
times since the said transfer by the plaintiff of his contract and 
shares of stock to the Investment Company been in the possession 
of the Trust Company, and due and payable to the plaintiff, and to 
the Investment Company as his trustée. It is alleged that the In- 
vestment Company has not in any manner proceeded, by foreclos- 
ure or otherwise, to subject the interest of the plaintiff in the con- 
tract and shares of stock transferred to it as security to the pay- 
ment of its claim, but refuses absolutely to call upon or to require 
the Trust Company to pay any portion of the amount due the plain- 
tiff, and refuses to join with the plaintiff in any suit or proceeding 
to collect the same, for which reason the plaintiff has been com- 
pelled to make the Investment Company a party défendant to this 
suit. It is alleged that the plaintiff, prior to the institution of the 
suit, demanded, in writing, of the Investment Company, that it 
proceed to collect the said sum due from the Trust Company to the 
plaintiff under the aforesaid contract of December 13, 1889, which 
demand was refused; that the défendants, and each of them, wrong- 
fully deny that the plaintiff has any interest in the contract of De- 
cember 13, 1889, or its proceeds, or to the said shares of stock; 
that the reasonable value of the said A and B shares, and of the 
plaintiff's interest, held by the Investment Company, is the sum 
of |1,000,000, ail of which property was given and is held in trust 
by the Investment Company as collatéral security as aforesaid. 

The prayer is for an accounting between the plaintiff and de- 
fendants ; that the amount due from the plaintiff to the Investment 
Company be ascertained and determined, and payment thereof pro- 
vided for in su en manner as shall be found équitable; that the 
amount due the plaintiff on account of said sum of £38,000 be as- 
certained and adjudged due as purchase money, in part, of the land 
and property referred to; that the plaintiff be decreed a vendor's 
lien on the said land for the amount found due to him, and that 
the interest of the Trust Company in such property be sold to pay 
the plaintiff's claim, and the shares of stock be adjudged to the 
plaintiff; and that the plaintiff hâve judgment for the sum of 
$750,000 damages against the défendant companies, and for such 
other and further relief as equity demands. 

Upon the pétition of the défendant companies the cause was 
removed from the state court to this court, and hère, severing from 
their co-defendants sued by fictitious names, they answered jointly 
on the 27th day of May, 1895. By their answer they allège that the 
Trust Company has the absolute, fee-simple title to ail of the prop- 
erty conveyed by the plaintiff's deed to it, except such portions as 
hâve been since sold by the Trust Company to bona fide purchasers, 
and deny that upon any portion of the property there exists, or 
ever has existed, any vendor's or other lien in favor of the plain- 
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tifif. Theydeny that the complaint correctly sets forth \he. terms 
or conditions of the contract of December 13, 1889, and allège that 
the terms, conditions, provisions, and stipulations under which the 
£38,000 and three-flfths of the profits were to be paid to the plain- 
tiff, and the A and B shares issued to him, were as follows, and not 
otherwise : 

"Third. The considération for such transfer and assurance shall be: (1) Pay- 
aient on or before the said 25th day of January next by the Trust Company to 
the vendor, or his nominee or nominees, of the sum of 168,000 pounds upon the 
said lands, canal, water rights, and property being effeetually vested in the 
Trust Company, or its nominee or nominees, free fronl incumbrances; a good 
title having been previously shown thereto, to the satisfaction of the American 
and English légal advisers of the Trust Company: provided, always, that if a 
less sum than 160,000 pounds shall, as on the date of thèse présents, prove to 
be charged on the said premises by way of mortgage, or of lien for unpaid pur- 
chase money, or under a contract for purchase, including interest, then the 
différence between the sums so charged and the sum of 160,000 pounds shall be 
deducted from the said sum of 168;000 pounds so payable as aforesaid, and shall 
be added to, and shall be paid in the same manner as, the sum of 38,000 
pounds payable to the vendor as hereinafter provided. (2) The allotment to 
the said Wilson Crewdson, as nominee of the vendor, of 100 B shares, of one 
pound each, numbered conseeutiVély from one to one hùndred, and the allot- 
ment to said Wilson Crewdson and to Théodore Waterhouse, of New Court, 
Lincoln's Inn, as nominees of the vendor, of 900 B shares, of one pound each, 
numbered consecutively from 101 to 1,000; ail such shares to be credited as 
fully paid up, and registered accordingly, and to be held respectively by the 
said Wilson Crewdson and Théodore Waterhouse in manner hereinafter men- 
tioned. (3) The réservation of 800 A shares for allotment to the vendor, and 
to be taken when issued in satisfaction, pro tanto, of the payment referred 
to in the next paragraph: provided, always, that the directors of the Trust 
Company shall be at liberty at any time to require the vendor to take up the 
same shares, or ahy portion thereof, and tb pay up thereupon as much capital 
as shall for the time heing be called upon the A shares then already issued, 
and to retain and apply on àccount of such shares any moneys which would 
otherwise be payable to the vendor under subsection 4 of this clause. (4) 
The payment of the further sum of 38,000 pounds and interest in the manner 
and upon the terms and conditions hereinafter mentioned, that is to say: (a) 
The said sum of 38,000 pounds, and any additions thereto as above mentioned, 
or so much thereof as shall for the time being remain, unpaid, shall carry 
interest at the rate of six per cent, per annum from the lst day of January, 
1890. Such interest shall be credited to the vendor pari passu with the pay- 
ment of the cumulative six per cent, dividend on the A shares. And, when 
and so soon as any such interest shall be credited to the vendor, it shall carry 
compound: interest at the rate of 6 per cent, per annum, with yearly rests, 
until it shall be paid or satisfled. (b) At the end of each year after payment 
of ail current and management experises, and interest on borrowed money, 
and dividends (including arrears, if ajiy, of cumulative dividends) at the rate 
of 6 per cent, on the capital for the time being paid up on the A shares, the 
surplus profits Of- the year shall be paid to the vendor, in or towafds the liquida- 
tion of the said sum of 38,000 pounds and any additions as aforesaid, and 
interest thereon as aforesaid, urçtil the same shall be fully paid and satisfied. 
(c) The venilor will at any time, and from time to time, upon rëceiving notice 
from the company, take up the Whole or any part of the said 800 A shares, as 
the company may require, and shall forthwith pay up upon them as much 
as shall : then be called up upon each of the other A shares then already is- 
sued, and any pf such shares not taken up and paid for by the vendor within 
sixty days from the sending of such notice may be issued. and allotted by the 
company in such manner and to sùÇh person as they thlnk fit. (d) The di- 
rectors shall hâve power at any time, and from time to time, to satisfy the 
whole or any »part of the said sum of 38,000 pounds, and any additions thereto 
as aforesaid, and interest, in the. first place, by issuing to the vendor, at par 
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value, ■, A shares o£ the company, so far as there shall be any such unissued, 
and upon each of such shares so much capital shall be deemed to be paid up 
as shall be then paid or called up upon any of the A shares then already is- 
sued; and, in the second place, so far as there shall not be any A shares of 
the company unissued, by payments in cash, (e) On any sale of the eom- 
pany's undertaking, or on a winding up after paying ail debts, and returning 
the amount paid up on the A shares, with ail dividends due upon the same, 
any balance then unpaid of the said sum of 38,000 pounds, and any addition 
and interest as aforesaid, shall be a flrst charge on the surplus assets, if any." 

The answer dénies that no greater sum than £2,000 has been 
paid to the plaintiff upon said £38,000, but avers that in or about 
the montb of August, 1891, the Trust Company paid to the plain- 
tiff, under the conditions and provisions of the agreement of De- 
cember 13, 1889, £2,115.16 on account of the principal, and £2,884.4 
on account of interest. The answer dénies that anything was due 
the plaintiff under the contract at the time of the commencement 
of the suit, or has since become due. It dénies ail of the alléga- 
tions of the complaint in respect to collusion and fraud between 
the défendant companies, dénies that the président of the Invest- 
ment Company is, or has ever been, in his own right, a holder of 
shares of the Trust Company, and avers that the shares held by him 
therein are and were for the benefit of the Investment Company, for 
which reason only he became a director of the Trust Company. 
With respect to the statement of accounts alleged in the complaint, 
the answer allèges that it was not made until the month of July, 
1891, and was not submitted to the Trust Company until August 
5th of that year, and it dénies that it properly appeared from that 
statement that any amount of profit had been made by the Trust 
Company during the period referred to in the complaint. The an- 
swer admits that it did appear from that statement that 936 acres 
of the company's lands had been sold, at an average price of $400 
per acre, and 17.9 inches of water, at an average price of $750 per 
inch; but it allèges that, though those sales had been made, and 
by said account an apparent profit of £18,489. ls. 3d. was shown, 
the truth is that nearly ail of such sales had been made upon 
crédit, and that at that time but small payments had been made 
thereon, and that from that date to this but small amounts, in the 
aggregate, hâve been collected thereon; that, within eight days 
after the présentation of the statement of accounts to the share- 
holders of the Trust Company, its directors discovered that the 
report was incorrect; that no profits over and above the expense 
of management, interest, accumulated dividends, and payments al- 
lowed by the agreement of December 13, 1889, to be made before 
any application of surplus profits to the £38,000 to be paid to the 
plaintiff, had in fact been realized, and that no such surplus profits 
existed on March 31, 1891, or hâve since existed, and that the Trust 
Company did not hâve on March 31, 1891, the sum of $250,000, or 
any other sum, in net profits; and that no sum of money at the 
commencement of this suit was due or payable, or is now due or 
payable, to the plaintiff, or to any other person, under the contract 
of December 13, 1889, on account of said £38,000, or interest there- 
on. The answer allèges that the directors of the Trust Company 
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promptly issued a siipplemental report to the shareholders of the 
company, correcting the account prepared in July, 1891, and so 
submitted to the shareholders in August of that year, and that such 
correction was true, and made in good faith, and for no other pur- 
pose than to truly and properly présent the exact facts in relation 
to the accounts of the Trust Company, ail of which facts were 
known to the plaintiff. The défendant companies, by their answer, 
deny that the plaintiff has any interest in the contract or shares 
of stock, or in the properties therein described, transferred by him 
to the Investment Company, and allège that after his said assign- 
ment, and in the month of June, 1893, the plaintiff, for valuable 
considération, assigned and granted to the Investment Company ail 
his right, title, and interest in and to the said contract and shares, 
and the properties therein described, to the Investment Company, 
since which time he has had no interest whatever therein. The 
answer of the défendant companies further allèges that in and by 
a supplemental written agreement to that of December 13, 1889, 
to wit, an agreement entered into on the 18th day of December, 
1889, between the plaintiff, Crewdson, and the Trust Company, the 
Trust Company was subrogated to ail the rights of Crewdson under 
the contract of December 13, 1889, and Crewdson discharged from 
ail liability thereunder, except as to the last stipulation in clause 
20 thereof. The answer also pleads in défense of the suit the stat- 
ute of limitations of the state of California, and further avers that 
in September, 1891, the Trust Company demanded of the plaintiff 
that he take up the said 800 A shares reserved for him by the agree- 
ment of December 13, 1889, and pay for the same as therein pro- 
vided, which the plaintiff refused and neglected to do. The an- 
swer also avers that the payment of £38,000 and interest to the 
plaintiff provided for by the contract of December 13, 1889, was 
made contingent upon surplus profits arising to the Trust Com- 
pany from sales by it of the property conveyed to it by the plaintiff, 
untrammeled and unaffected by any alleged claims of his upon 
those properties, by reason of which the plaintiff waived ail ven- 
dor's or other liens thereon, and, further, that by his alleged ven- 
dons lien he has further violated the terms and conditions of the 
contract of December 13, 1889. Other particulars are specified, in 
which the answer allèges the plaintiff waived ail liens upon the 
properties conveyed by him to the Trust Company, and in which 
he is alleged to hâve failed to comply with his part of the contract 
of December 13, 1889. The answer avers full compliance upon the 
part of the Trust Company with its part of the contract, and spe- 
ciflcally dénies that it has realized any profits properly payable 
to the plaintiff thereunder, other than the payments alleged to 
hâve been made. It further avers that: 

"If, under ail the facts, it shall be found by final ultimate judgment (or 
affirmance thereof on appeal) herein that any sum ls due and payable on ac- 
count of the said balance of said £38,000 and interest from said Riverside 
Trust Company, Limited, the same should be decreed to be payable in said 
A shares, according to subsection 3 of paragraph 3, and subdivision d of sub- 
section 4 of said paragraph 3 of said Exhibit A, for that and this défendant 
the Riverside Trust Company, Limited, hereby elects to so pay such sum, 
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if any sueh sum shall by such final judgment or afflrmance thereof herein 
be found so due and payable, and in such case, but only in such case, prays 
that the same be so made payable, for that under said Exhibit A it lias the 
right of such élection and option." 

On December 20, 1897, the complainant filed herein a pétition, 
referring to, and making part thereof, the amended bill of com- 
plaint, and the answer of the défendant companies, with the ex- 
hibits annexed thereto, and in which it is, among other things, al* 
leged that by stipulation of the respective parties to the suit, and 
under orders of this court based upon such stipulation, the time 
for taking the testimony in the cause has been extended f rom time 
to time; that, long prior to the filing of the said bill of complaint 
by the plaintiff, the défendant companies, and each of them, de- 
nied to the plaintiff that he had any right, title, interest, or equity 
of rédemption wbatsoever in or to said A and B shares of stock, 
or any thereof, or in or to the said contract for the sum of £38,000, 
each and every of which claims on the part of the défendant com- 
panies, the petitioner allèges, were wrongful and false; that at no 
time had the plaintiff surrendered, or been in any manner di- 
vested by any proceeding or agreement of his interest in the A 
and B shares of stock, or any thereof, or of his interest, rights, 
and equities under and by virtue of the contract of December 13, 
1889; that the plaintiff never at any time subséquent to his mort- 
gage to the Investment Company assigned or transferred to that 
company his equity of rédemption, or any further right, title, or 
interest in or to the A and B shares of stock, or in or under the 
contract of December 13, 1889; that, by reason of the pleadings of 
the respective parties in this cause, ail the matters of accounting, 
rights, equities, and interests between the plaintiff and the défend- 
ant companies under and by virtue of the contracts of December 
13, 1889, and September 23, 1891, were in litigation and pending, 
with ail of said parties personally in court, for adjudication, on 
the 21st day of July, 1897, and hâve ever since continued to be 
pending in this court; that during the summer of 1897 the peti- 
tioner had business in the city of London, England, and that while 
temporarily there, to wit, in July, 1897, the défendant Investment 
Company caused to be filed in the high court of justice, chancery 
division, before Justice North, a "statement of claim," as desig- 
nated by the practice in that court, against this petitioner, on 
which he caused to be issued on the 16th day of July, 1897, a writ 
of summons of said court, directed to this petitioner, requiring and 
commanding him that within eight days after the service of that 
writ, inclusive of the day of said service, he cause to be entered 
in that proceeding his appearance; that the petitioner, upon serv- 
ice of the said writ, employed, for the purpose of preventing de- 
fault against him, Messrs. Lyne & Holman, of the city of London, 
as his solicitors, and that afterwards, to wit, on the 4th day of 
August, 1897, there was delivered, pursuant to the practice of that 
court, to the petitioner's said solicitors, the statement of plaintiffs' 
claim, as made and filed in the said high court of justice; that 
subsequently the said statement of claim, as to the third and sixth 
86 F.— 63 
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paragraphe, was, amended, and that the said daim, as amended, 
was delivered : to the petitioner's solicitors on the 20th day of Au- 
gtist, 189f,— copies df each of which statements of claim, together 
with a copy of the said summons, are annéxed'tô, and made a part 
of, the pétition. The pétition further allèges that the said high 
court of justice is & court of record in the city of London, having 
chancery jurisdiction ; that said statement of claim so filed in said 
court qon tains, the allégations of the claim of the Investment Com- 
pany against the petitioner, and setsout in détail an alleged cause 
of action against the petitioner herein in favor of the Investment 
Company, and that by the rules of praqtice and proceedings in said 
high court of justice the petitioner herein îs required, pursuant to 
the said summons, to answer the same, and to submit to an ad- 
judication of the matters and things set ont and claimed in said 
statement of claim, the adjudication of which is within the jurisdic- 
tion of the said high court of justice. The pétition allèges that 
each and every of the issues in vol ved in said statement of claim is 
wholly with référence to the said A. and B shares of stock in cqn- 
troversy in this suit between the petitioner herein,. as complain- 
ant, and the défendant compagnies, and with référence to the said 
contracts of December 13, 1889, and September 23, 1891; that each 
and every of the matters an,d things presented in said statement 
of claim so filed, in the high court of justice are involved, pending, 
and being litigated, and were involved; pending, and being liti- 
gated, in this, court, long prior to the commencement of said pro- 
ceeding in said high court of justice of England, and that this court 
then had and stiJI has full and complète jurisdiction of ail said 
matters and issues, and of the parties intérested in said contracts, 
and in said ;^ and B shares, of , stock, and is fuily. compétent to 
administer and détermine each- : and every of said matters between 
the petitioner herein and the défendant companies in this suit; 
that Frederick Priestman, Isaac Smithj and John Henry Wade are 
made parties plaintiff in said prpceeding in said high court of jus- 
tice of England, as well as the Investment Company; that said 
Priestman, -Smith, and Wade hâve np interest whatever in the sub- 
ject-matter qf.said litigation, except th,at they are alleged in said 
statement of jCiaim to be trustées for the Investment Company of 
600 of the A shares of stock of the petitioner herein, and hâve no 
Personal interest in that action, or in the resuit thereof ; that ever 
since about June, 1893, the défendant companies, and each of 
them, hâve claimed and alleged that the petitioner herein has no 
interest whatever in the said contract of December 13, 1889* or in 
said A and B shares of stock, and in their answer filed in this suit 
so alleged and declared; that since about June, 1893, the Trust 
Company hàs declined to give to the petitioner herein any infor- 
mation in regard to the business and state of accounts of said 
corporation due to a stockholder and party intérested therein, and 
has declined to permit the petitioner to examine its books of ac- 
eount, or to advise himself in any manner in respect to its affairs, 
and has given as a reason for such refusai that this plaintiff has 
no longer any interest in said contract of December 13, 1889, or in 
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said A and B shares, or any of them, by reason of which déniais 
and assertions the petitioner was compelled to, and did, begin the 
présent suit. The pétition allèges that the business of the Trust 
Company is almost entirely carried on and prosecuted in the county 
of Riverside, state of California, and consists of the business of 
selling real estate, developing water, improving property, plant- 
ing and caring for and cultivating orange orchards, ail of which 
is done and carried on upon and in connection with the lands con- 
veyed by the petitioner to the Trust Company under and pursuant 
to the provisions of the contract of December 13, 1889; that the 
office of the Trust Company, through which such business is con- 
ducted, is, and has been at ail times since March 31, 1890, located 
in the city of Riverside, where its books of account hâve been kept, 
and that ail the data necessary for fully stating the accounts be- 
tween the respective parties are in that office, and that the wit- 
nesses by whom the petitioner, as plaintiff in this suit, will be re- 
quired to make proof of the state of accounts, and establish the 
values of the properties of the Trust Company, and by whom it will 
be necessary to fix such values for the purpose of stating the ac- 
counts, and of estimating the profits as between the complainant 
and the Trust Company, and of stating and determining the ac- 
counts between the complainant and the Investment Company, ré- 
side at or in the vicinity of Riverside, Cal., and not within the ju- 
risdiction of the said high court of justice of England; that, by rea- 
son of the wrongful acts of the défendant companies as set out in his 
bill of complaint, and by reason of the long-continued and persistent 
déniais of ail equity and interest on his part in the contract of De- 
cember 13, 1889, and in the said A and B shares of stock, the petition- 
er's crédit has been destroyed, his ability to provide funds for the 
prosecution of his rights has been greatly impaired, and that while 
he can continue this litigation where the witnesses réside, and where 
the property and interests and accounts are located and kept, he is 
unable to make such défense as is necessary in the English court in 
order to préserve his equities and rights; that, by reason of the facts 
alleged, said proceeding so commenced in the said high court of jus- 
tice of England is vexatious, and wholly unnecessary to a full and 
complète adjudication of the rights of the parties, and will be attend- 
ed by great and unnecessary expense, which the petitioner is un- 
able to meet; that, unless the défendant Investment Company is 
restrained and enjoined from proceeding in said action, the said 
suit will be prosecuted to decree in the said high court of justice 
against the petitioner while the petitioner is litigating the same 
matters in this prior suit. 

Upon the filing of the pétition the court entered an order directing 
the défendant Investment Company to show cause at a specifled 
time why it should not bé enjoined, pending the détermination of this 
suit, from prosecuting the suit so commenced by it in the high court 
of justice of England, and in the meantime restraining the said In- 
vestment Company from sô doing. In response to the order to show 
cause there was filed on behalf of the défendant Investment Company 
an affidavit of its soliçitor, in wilich it is, among other things, averred 
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that this suit does not involve the issue, or any of the issues, involved 
in that commenced in the high court of justice of England; that that 
suit was for the foreclosure of the mortgage executed by Gage to the 
Investment Company, ail of which mortgaged property was at the time 
of the exécution of the mortgage; and since has been, located in Eng- 
land, and is not now, and never has been, within the jurisdiction of 
this court; that the parties in the two suits are différent; and that by 
his bill of complaint in this suit Gage does not seek, and never has 
sought, to hâve either the said A and B shares, or any of the rights 
conferred upon him by the agreement of December 13, 1889, and by 
him mortgaged to the Investment Company, sold in order to pay that 
mortgage. The affidavit filed on behalf of the Investment Company 
also puts in issue the averments of the pétition to the effect that the 
plaintiff, Gage, has never surrendered his equity of rédemption in the 
mortgaged property, and sets out certain correspondence, by letter and 
wire, between Gage and the Investment Company, from which it is 
claimed that such surrender is shown. In respect to the correspon- 
dence, it is sufficient now to say that, while it shows great leniency on 
the part of the creditor company towards its debtor, Gage, and re- 
peated failures on his part to make'good his many promises of pay- 
ment, the communications fall far short of showing a consummated 
agreement by which Gage surrendered to the Investment Company his 
equities in the mortgaged property. And, as has been seen, the suit 
in the high court of justice of England was brought for the purpose of 
foreclosing the mortgage executed by Gage to the Investment Com- 
pany, the commencement and prosecution of which présupposes the 
existence in the mortgagor of equities, the termination of which was 
the object of that suit. It is urged on behalf of the Investment Com- 
pany that the same purpose is not within the scope of the pleadings 
filed in this suit. It is true that, in his bill of complaint, Gage does 
not ask that the A and B shares of the stock of the Trust Company, 
and the other rights acquired by him under the contract of December 
13, 1889, and mortgaged by him to the Investment Company, be sold 
to pay his indebtedness to that company; but he does set up the mort- 
gage to the Investment Company, as well as his contract with the 
Trust Company, and does allège that indebtedness, as well as his 
rights under the contract of December 13, 1889, and asks for an ac- 
counting with both the Trust Company and the Investment Company, 
and that his indebtedness to the Investment Company be ascertained 
and determined, and payment thereof provided for by the decree of 
this court, and for such other decree as equity demands. The contract 
of mortgage or pledge between the complainant, Gage, and the défend- 
ant Investment Company, contains, among other provisions, the fol- 
lowing: 

"In considération of the premises, the mortgagor doth hereby Irrevocably em- 
power, durlng the continuance of this security, the company, and their assigns 
or officers or agents, to be the attorney or attorneys of the mortgagor, in his 
name or otherwise to demand, sue for, recorer, receive, and give receipts for 
ail or any moneys becoming due or receivablè in respect of any of the mort- 
gaged premises, and to exécute and do ail such transfers and things as are 
hereby coyenanted to be executed and done by the mortgagor, and to give 
effectuai discharges to the ïtiverside Trust Company for ail moneys or shares 
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payable or redeliverable to the mortgagor under the terms of the said agree- 
ment; and it is hereby agreed and declared that ît shall be lawful for the Com- 
pany to settle, arrange, compromise, and submit to arbitration any accounts, 
claims, questions, or disputes whatsoever which may arise with the Riverside 
Trust Company in connection with the said agreement, or any person or per- 
sons, company or companies whatsoever in relation to the premises, and to ex- 
écute releases and other discharges in relation thereto, and to commence, prose- 
cute, défend, compromise, submit to arbitration, and abandon any actions, 
suits, or proceedings whatsoever in any wise relating thereto, and, for or in 
relation to any of the purposes aforesaid, to exécute and do ail such assurances, 
contracts, instruments, and things as may be or appear necessary or proper, 
with full power to use the naine of the mortgagor for the purpose of exercising 
any of the powers aforesaid or otherwise in relation to the premises." 

Certainly, in view of tins stipulation, the claim on the part of the 
Investment Company, that it was under no obligation to demand, and, 
if necessary, sue for, whatever, if any, moneys became due from the 
Trust Company to Gage, cannot be sustained. The bill in this suit 
allèges, as has been seen, that prior to its institution more money had 
become due to Gage from the Trust Company under the contract of 
December 13, 1889, than is sufficient to discharge his indebtedness to 
the Investment Company. Issue was taken by both the Trust Com- 
pany and Investment Company upon that allégation, and is one of the 
issues to be tried in this suit. Conceding that the proof , when taken, 
may show the facts to be with the défendant companies in respect to 
that matter, the Investment Company's mortgage remains alleged in 
the amended bill and admitted in the answer, and the complainant's 
indebtedness to the Investment Company remains alleged in the 
amended bill and admitted in the answer (although issue is therein 
taken as to its exact amount), as well as the prayer on the part of the 
complainant that the complainant's said indebtedness to the Invest- 
ment Company be ascertained and determined, and payment thereof 
provided for by the decree of this court, and for such further decree 
as equity demands. Under thèse allégations and this prayer, I see no 
difficulty in the way of a decree being entered in this suit, if the facts 
should justify it, fixing and determining the amount of the indebted- 
ness from Gage to the Investment Company, and providing for its pay- 
ment by the sale of the property mortgaged by him as security for 
such payment. In view of the claim of the Investment Company, as 
shown by the averments not only of the amended bill in this suit, but 
of the answer of both the Trust Company and the Investment Com- 
pany as well, to the effect that long prior to the bringing of this suit, 
and necessarily long prior to the bringing of the subséquent suit in 
the high court of justice of England, the Investment Company denied 
any right or equity on the part of Gage in or to any of the mortgaged 
property, and asserted that he had theretofore surrendered and con- 
veyed to it ail of his rights and equities therein, it is not surprising 
that neither of the pleadings in this suit in terms asked for the fore- 
closure of the mortgage from Gage to the Investment Company. The 
complainant could hardly be expected to do more, after setting up his 
alleged rights as against the claim of the Investment Company, than 
to ask that his indebtedness under the mortgage, which he alleged and 
set out, be ascertained and determined, and payment thereof provided 
for, and the securities be adjudged to be returned to him. And as 
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the Investment Company admitted, as well as asserted, by its answer 
to the bill, that the complainànt, prior to the institution of his suit, 
had surrendered and conveyed to the Investment Company ail ôf his 
rights and equities in the mortgaged property, the assertion by it of a 
right to foreclose that mortgage could hardly be expected in the same 
pleading. If, however, the Investment Company had in this suit as- 
sumed the position taken by it in bringing the subséquent suit in the 
high court of justice of England, that there were subsisting equities 
on the part of Gage in the mortgaged property which it desired to eut 
off and end by a foreclosure, no reason is perceived why it could not 
hâve done so in this suit by a cross bill, nor any reason why it may 
not yet do so. But, as already stated, I hâve no doubt that without 
such a cross bill the scope of the pleadings in the présent suit is suffi- 
cient to warrant the entry of a decree for the foreclosure of that mort- 
gage, in the event the proof be such as to justify it, even though it be 
also shown that the complainànt has no cause of action against the 
Trust Company. It is not important that the shares of stock, and the 
written oontract by which the complainànt mortgaged or pledged 
them, together with his rights and interests in and under the contract 
of December 13, 1889, to the Investment Company, are, and ever 
since the exécution of the mortgage hâve been, in England. Those 
papers are but évidences of rights in and growing out of the property 
that is situated, and always has been situated, in California, and with- 
in the jurisdiction of this court. Besides: 

"Where the necessary parties are before a court of equity, lt is immaterial 
that the res of the controversy, whether lt be real or personal property, is be- 
yond the territorial jurisdiction of the tribunal. It has the power to compel 
the défendant to do ail things necessary, according to the lex loci rei sitse, 
which he could do voluntarily to give full effect to the decree against him. 
Without regard to the situation of the subject-matter, such courts consider the 
equities between the parties, and decree In personam according to those equities, 
and enforce obédience to their decrees by proeess in personam." Phelps v. Mc- 
Donald, 99 V. S. 298, 308; Cole v. Cunningham, 133 U. S. 119, 10 Sup. Ct. 269. 

The suggestion that the granting of the injunction asked for may 
enable the statute of limitations to run against the Investment Com- 
pany's rights under the mortgage is without force, for several reasons. 
In the ûrst place, it is not now sought to compel the défendant Invest- 
ment Company to dismiss its suit in the high court of justice of Eng- 
land, but only to enjoin it from prosecuting that suit during the pend- 
ency of this prior suit. In the second place, as it is a f act conceded by 
the pleadings on ail sides that the pledged or mortgaged property is 
held by the Investment Company as security for money loaned by it to 
the complainànt, that company could not be compelled to surrender 
the security without full payment of its debt, even though the statute 
of limitations had fully run in the complainant's favor. Whitmore 
v. Savings Union, 50 Cal. 150; Grant v. Burr, 54 Cal. 300; Spect v. 
Spect, 88 Cal. 437, 26 Pac. 203. In the third place, the complainànt 
would be estopped by the allégations and prayer of his bill of complaint 
from setting up the statute of limitations in bar of his admitted and 
alleged iridebtedness. Railroad Co. v. Howard, 13 How. 335, 336; 
Bowen v. Stribling (S. C.) 24 S. E. 986; 2 Herm. Estop. & Ees Adj. 
912. The power of a court of chancery, in à proper case, to restrain 
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persons within its jurisdiction f rom prosecuting suits in other courts, 
foreign or domestic, is well settled. In Lord Portarlington v. Soulby, 
3 Mylne & K. 104, 106, Lord Chancellor Brougham reviews the history 
of the jurisdiction to restrain parties from commencing or prosecuting 
actions in foreign countries, and concludes: 

"Notbing can be more unfounded than the doubts of the jurisdiction. That ia 
grounded, like ail other jurisdiction of the court, not upon any pretension to 
the exercise of judicial and administrative rights abroad, but on the circum- 
stance of the person of the party on whom this order is made being within the 
power of the court." Earl of Oxford's Case, 1 Ch. R. 1, 2 White & T. Lead. 
Cas. Eq. 1316. 

Mr. Justice Stôry states the principle thus: 

"But, although the courts of one country hâve no authority to stay proceed- 
ings in the courts of another, they hâve an undoubted authority to control ail 
persons and things within their own territorial limits. When, therefore, both 
parties to a suit in a foreign country are résident within the territorial limits 
of another country, the courts of equity in the latter may act in personam upon 
those parties, and direct them, by injunction, to proceed no further in such suit. 
In such a case thèse courts act upon acknowledged principles of public law in 
regard to jurisdiction. They do not prétend to direct or control the foreign court, 
but, without regard to the situation of the subject-matter of the dispute, they 
consider the equities between the parties, and decree in personam according to 
those equities, and enforce obédience to their decrees by process in personam. 
* * * It is now held that, whenever the parties are résident within a coun- 
try, the courts of that country hâve full authority to act upon them personally, 
with respect to the subject of suits in a foreign country, as the ends of justice 
may require, and, with that view, to order them to take, or omit to take, any 
steps and proceedings in any other court of justice, whether in the same country, 
or in any foreign country." Story, Eq. Jur. U 899, 900. 

See, also, Dehon v. Poster, 4 Allen, 550; Massie v. Watts, 6 Cranch, 
158; Cole v. Cunningham, 133 U. S. 118, 10 Sup. Ct. 269; Phelps v. 
McDonald, 99 U. S. 298; Beach, Mod. Eq. Prac. §§ 763, 764. 

The proposition that the court which flrst acquires jurisdiction of a 
cause and of the parties thereto will hold and maintain it, in order to 
settle and end the controversy, does not admit of question. From the 
views expressed, it résulte that the injunction asked for should be 
granted, and it is so ordered. 



FIRST NAT. BANK OF PLATTSMOUTH, NEB., v. WOODRUM et al. 

(Circuit Court, S. D. lowa, W. D. July 19, 1897.) 

No. 325. 

DBBD— CONSTRUCTION— Transfer op Dower Estatb. 

Défendant (who was of very advanced âge), as dowress, owned a Ufe 
estate in the undivided one-third of three 80-acre tracts of land; the fee 
to ail the tracts, subject to such dower interest, being in her son. Plain- 
tif! bank (a créditer of the son for $2,000), by paying the claim of another 
creditor, who had bought in the son's interest in the land for $3,500, became 
ôwner of the son's title. Plaintiff sold two of the tracts for $4,000; obtain- 
ing a deed thereto from défendant, which recited as the considération "the 
full enjoyment and possession and profits" of the remaining tract, on which 
défendant resided, and the market value of which was $2,000. Held, the 
testimony being in conflict, and construing the deed in the light of the situ- 
ation and circumstances of the parties, that it was not the Intention to give 
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défendant the full title to sucn tract, but merely the entire use of it during 
the continuance of her dower estate, in lieu of ter former right to one- 
third of the income from the three tracts. 

This was a bill in chancery flled by the First National Bank of 
Plattsmouth, Neb., against Neaty Woodrum and others, to set 
aside certain conveyances made by said respondent to her co- 
respondents. Heard on the pleadings and proofs. 

Samuel W. Chapman and Finley Burke, for plaintif!!. 
W. E. Mitchel and Emmet Tinley, for défendants. 

WOOLSON, District Judge. The pleadings in this suit présent 
much of agreement, and but little of disagreement, as to the facts 
whose existence détermines the decree to be herein entered. The 
proof narrows yet further this contention. Substantially, the mat- 
ter in dispute is to be determined by the construction to be given to 
phraseology contained in a deed from défendant Neaty Woodrum 
to the plaintiff bank. The proof establishes the following facts: 

At the commencement of this action the plaintiff bank was a cor- 
poration organized under the laws of the United States, with its 
place of business in the state of Nebraska, while the défendants 
were ail citizens of the state of Iowa. About 1856 Washington 
Woodrum received from the United States letters patent for cer- 
tain land, which included three 80-acre tracts, in Fremont county, 
Iowa. One of thèse three 80-acre tracts comprises the disputed 
premises in suit at bar. In 1859 said Washington Woodrum died 
intestate; leaving surviving him his widow, the défendant Neaty 
Woodrum, and nine sons and daughters, among whom were dé- 
fendants Wilson Woodrum and Allen S. Woodrum- The remain- 
ing défendant, Eunice A. Woodrum, is the wife of défendant Wil- 
son Woodrum. His death left said real estate in fee to said sons 
and daughters, — charged, however, with the dower estate (a life 
interest) of the widow. Wilson Woodrum subsequently bought, 
and received conveyances to, said lands, from ail his brothers and 
sisters; so that, subject to his mother's (the widow) life interest, 
Wilson Woodrum was the owner in fee of said three 80-acre tracts. 
From time to time the plaintiff bank loaned money to Wilson Wood- 
rum, who was then quite largely engaged in stock dealing and ship- 
ping. In February, 1886, Wilson Woodrum was indebted to plain- 
tiff bank something over |2,000, and he was surety on a note held 
by the bank for about $400. Woodrum had become indebted to 
Brown, Metleman & Co., of Sidney, Iowa, for about |3,500. This 
Sidney firm had obtained judgment for their debt against Wood- 
rum in an action aided by attachment, and had bid in at sheriff's 
sale, on exécution under their said judgment, certain land, includ- 
ing the three 80-acre tracts above referred to. The plaintiff bank 
on February 24, 1886, paid to the Sidney flrm $3,500, and became 
the owners of Wilson Woodrum's interest in said tracts ; that is, 
they became the owners in fee simple of said three tracts, — the 
same, however, being charged with the dower (life interest) of said 
widow Neaty Woodrum. In October, 1887, the bank found oppor- 
tunity to sell two of thèse tracts, provided it could convey the full 
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title to the same. Thereupon negotiations were had with said 
widow, Neaty Woodrum, which resulted in her executing to said 
bank on October 28, 1887, her deed for said two of the three 80-acre 
tracts. The vital question herein is the construction of said deed. 
So far as the same is material herein, said deed is as follows, omit- 
ting the formai or immaterial (to this suit) portions: 

"Know ail men by thèse présents, that Neaty Woodrum, widow of Washing- 
ton Woodrum, * * * in considération of the sum of one dollar, and the 
full enjoyment and possession and profits of the east half of the southeast quar- 
ter of Sec. 34, Town. 70, range 43, Piémont county, Iowa, do hereby quitclaim 
and convey unto the First National Bank of Plattsmouth * * * [hère fol- 
lows description of the other two eighty-acre tracts]; the object and purport 
of this conveyance being to release ail claims of dower, homestead, or other right 
of Neaty Woodrum, widow of Washington, deceased, of, in, and to the above- 
described land. In witness whereof, I hâve set my hand this 28th day of Oct, 
18S7. 

her 

"In présence of W. R. Paul. Neaty X Woodrum." 

mark. 

At date of exécution of this deed, said Neaty Woodrum was en- 
titled to, and was receiving, her one-third interest in ail of said 
three tracts. The dwelling house in which she lived was situated 
upon the 80-acre tract first above described in her said deed, which 
is the 80-acre tract not included in the terms of conveyance to the 
bank in said deed. On December 19, 1894, said Neaty Woodrum ex- 
ecuted two deeds of conveyance for said last above stated 80-acre 
tract; the north 40 acres being thereby conveyed to défendant 
Allen S. Woodrum, and the south 40 acres thereof to défendant 
Eunice A. Woodrum, who is the wife of défendant Wilson Wood- 
rum. Thèse deeds are identical in terms, except as to description, 
of land conveyed. In each deed the considération is "the sum of 
one dollar in hand paid," and each deed contains this réservation in 
favor of the grantor, viz.: "The same to remain under the control 
and subject to her support during her lifetime." Thèse two deeds 
contain the covenant of gênerai warranty usually given in Iowa 
for a deed with full warranty. At the time thèse three 80-acre 
tracts were conveyed to plaintiff bank by the Sidney flrm, they 
were worth about $6,000. When the two 80-acre tracts were deeded 
to the bank by the above deed from Neaty Woodrum, they were 
worth about $25 per acre, which was the price obtained by the 
bank for the tracts sold. The proof is clear that, when the bank 
took the land from the Sidney flrm, they believed the land to be 
worth (if freed of the dower interest) about the amount of money 
they had in it; that is, the debt owed the bank from Wilson Wood- 
rum, and the money paid by the bank to the Sidney flrm, repre- 
sented substantially the entire value at that time of the three tracts, 
had thèse been free from the dower incumbrance. The induce- 
ment to the bank to take the land and pay off the claim held by the 
Sidney flrm is shown in the testimony of the cashier (at that time) 
of the bank, and of the bank's attorney; viz. that, at the advanced 
âge of the widow, her dower claim would not last very long, and 
that "their only prospect of obtaining their claim would be to take 
the assignment [of the Sidney flrm], and then take their chances on 
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the appréciation of thé land to get out." As to this theré seems 
no contention. The answers flled assert that the 80-acre tract in 
dispute was the property, in fee simple, of the widow, Neaty Wood- 
rum, coming to her from a paroi sale to lier of that tract by lier 
son Wilsoh after he had obtained quitclaims from his brothers 
and sisters (she at the time taking possession thereof under such 
sale, etc.), prior to the deed from sheriff 's sale under exécution 
issued on the judgment in favor of the Sidney flrm. But the proof 
fails to sustain this alleged sale, etc., to her. 

The plaintiff bank contends (and the évidence introduced by it, 
if compétent, and unless successfully overthrown, abundantly sus- 
tains the contention) that at the time défendant Neaty Woodrum 
conveyed to them the two 80-acre tracts the agreement between 
her and the bank authorities was that, instead of having a dower 
interest in the three tracts, she should release her dower in two 
tracts, and be permitted to hâve the use, rents, profits, etc., of 
the one tract. In other words, the dower one-third interest or use 
for life, amounting to an undivided one-third interest in 240 acres, 
would be substantially the sanie as the en tire use of an 80-acre 
tract for life. Thus the bank could at once realize on the purchase 
price of two tracts, and their right to realize on the other 80 would 
alone be deferred until the death of the widow. Défendants' con- 
tention is that, in considération of the widow's so releasing the 
two tracts as that the bank could at once realize therefrom, the 
bank agreed with the widow that they would surrender to her 
their entire interest in the remaining 80 acres, so that she should 
thereby become the full owner thereof. Looking at the transac- 
tion as crystallized in writing, the latter contention seems not sus- 
tained. Ordinarily, one would anticipate that some writing would 
pas» from the bank to the widow, if def endant's contention is the 
correct statement of what was then intended. The bank held a 
deed which included the remaining 80-acre tract. Such deed was 
on the record. That the record might présent fully the transaction, 
and évidence thé bank's conveyance to her of their ownership (sub- 
ject only to her dower) of this 80-acre tract, the suggestion would 
be natural — would ordinarily océur to any one who was a party to 
it — that some paper from the bank, afflrmatively evidencing this 
conveyance from the bank, should pass from the bank to the widow, 
While, if the bank's contention is correct (that the life use to the 
widow of the entire eighty was intended), the transaction might 
naturally be evidenced by the deed of the widow, and the bank's 
acceptance thereof. Again, looking at the transaction from the 
standpoint of the bank's money interest in the land : It had in the 
tract about f 6,000 of money paid out. It was to receive from the 
purchaser of the two tracts $25 per acre, or about $4,000. It owned 
the entire 240 acres, subject to the dower interest. The widow was 
a lady of greatly advanced âge. No évidence is introduced show- 
ing why the bank should be expected to accept $4,000 (resulting 
from the sale of the two 80's when released of the dower interest), 
and thereby submit to the loss of the remaining $2,000, while there 
stood in the way of its realizing this $2,000 only the probably not 
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many years of the widow's reniaining life. The testimony of the 
officiais of the bank and its counsel clearly supports the conten- 
tion of the bank, while the testimony of the aged lady and of de- 
fendant Eunice Woodrum, tending to the contrary, is not clear, and 
is in many points directly contradicted, and is unsatisfactory. 
Turning to the phraseology of, the deed from défendant Neaty 
Woodrum to the bank, I am compelled, from its phraseology, con- 
strued in the light of attendant circumstances, to find against the 
contention of défendants. This phraseology is not clear or satis- 
factory. It states as a part of the considération received by the 
grantor, "the full enjoyinent and possession and profits" of the 
disputed 80 acres. No term of years is stated. No limitation is 
named. Theretofore she had lived thereon, and had received "en- 
joyinent and profits" of one-third interest therein. Henceforth 
she was to receive "full enjoyment and profits," as well as "pos- 
session." "If there be ambiguity in the contract, resort may be 
had to the situation of the parties, and the circumstances under 
which it was entered into, for the purpose, not of changing the 
writing, but of furnishing light by which to ascertain its actual 
signiûcance." Runkle v. Burnham, 153 U. S. 216, 224, 14 Sup. Ot. 
837; Walker v. Brown, 165 U. S. 654, 668, 17 Sup. Ct. 453. Hav- 
ing in mind the circumstances under which the Neaty Woodrum 
deed was executed, and the situation of the parties at the time of 
its exécution, I am clearly of the opinion that the contention of 
défendants is without support in the deed, and that said deed gave 
to défendant Neaty Woodrum "full enjoyment, possession, and 
profits" of said 80-acre tract, to wit, the E. ■§ of the S. E. \ of sec- 
tion 34, township 70, range 43, Fremont county, Iowa, for her life- 
time only, and that its effect was and is to release to said Neaty 
Woodrum the interest owned and held by said bank in said 80 
acres for and during the period of her natural life, and concurrëntly 
with the duration of the dower interest therein theretofore held 
by her. The conveyances from Neaty Woodrum to Allen S. Wood- 
rum and Eunice A. Woodrum, in so far as they purport to convey 
title in fee of portions of said 80 acres, are without foundation 
therefor in said grantor. The only record title held by Neaty 
Woodrum at the date when she executed said deeds to her said 
grantees is contained in the said deed from her to said bank, which, 
as we hâve seen, is not a fee-simple title, but merely an interest 
for life. 

As to the averments of the bill herein that Neaty Woodrum was 
of such impaired mental condition as to render her incapable, at the 
time of her deeds to Allen S. and Eunice A., of executing such con- 
veyances, the proof does not sustain the same. 

The equities herein are found with plaintiff, which is entitled to 
recover the costs herein. Counsel for plaintiff will prépare a de- 
cree accordingly, and submit the same to counsel for défendants. 
To ail of which défendants except. 
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FIRST NAT. BANK OF PLATTSMOTJTH, NEB., v. WOODRUM et al. 

(Ciïcuit Court, S. D. Iowa, W. D. March 31, 1898.) 
No. 325. 

1. Pétition for Rehearing— Equity Rule — Dotation of Term of Court. 
Where the practice obtains of keeping the terni open for business until the 
statutory time for opening tlie next term, a pétition for rehearing filed before 
the term at which the decree was rendered has been adjourned sine die is 
not too late, under Equity Rule 88, which provides that "no rehearing shall 
be granted after the term at which the final decree of the court shall hâve 
been entered," etc. 

&. Quieting Titlk— Allégations and Prayer of Bill— Relief. 

In an action to set aside conveyances made by W. to her co-def endants, and 
to quiet plaintifE's title, the Mil, lnter alia, alleged that, in considération of 
plaintiff giving W. the entire use of the real estate in controversy during her 
life, she had executed a conveyance to plaintiff. In the deeds attacked, copies 
of which were filed with the Mil, she had reserved her life estate. The prayer 
was that W. be decreed to hâve only a life estate, and that plaintiff's title 
be quieted and confirmed, and for gênerai relief. Held, that the decree In 
f avor of plaintiff quieting his title should préserve to W. her life estate. 

Samuel M. Chapman and Finley Burke, for plaintiff. 

John Y. Stone and Emmet Tinley, for défendant Neaty Woodrum. 

WOOLSON, District Judge. The bill originally filed in this action 
contained, as its prayer — First, for process of subpœna; second, the 
setting aside and declaring null and void two certain conveyances fully 
set out in bill, from défendant Neaty Woodrum to her co-defendants, 
Allen S. Woodrum and Eunice A. Woodrum; and, third, "that Neaty 
Woodrum may be decreed to hâve and possess only a dower or life 
estate in said real estate in controversy, » * » and that your or- 
ator's title to said real estate may be fully quieted and confirmed in 
your' orator, and that your orator may hâve such other and further 
relief in the premises as the nature and circumstances of the case 
may require, and shall seem meet to this honorable court." Under 
pleadings subsequently filed, the claim was presented by the défend- 
ants that, by transactions between said Neaty Woodrum and the 
plaintiff bank, the former had become the owner in fee simple of the 
real estate in controversy, and was authorized to convey such title in 
her said two conveyances, which. were attacked by the bill. In her 
answer, Mrs. Neaty Woodrum prayed that the court recognize and 
protect her life estate, which in her two said conveyances she had 
reserved. TJpon July 19, 1897, a décision was handed down, in sub- 
stance finding that the said two conveyances from Neaty Woodrum 
should be set aside, and that said transactions between her and plain- 
tiff bank did not vest in her fee-simple title to said real estate. In 
the decree herein, of October 11, 1897, based on said décision, said two 
conveyances were set aside. But the decree went further, and gave 
to the plaintiff bank full title in fee simple to said real estate, ap- 
parently upon the theory that, by her said aliénation and abandonnant 
of said real estate, her life estate had been waived and terminated. 
The présent pétition for rehearing was filed on behalf of Neaty Wood- 
rum only. It relates only to that portion of the decree which awards 



FIRST NAT. BANK V. WOODRUM. 1005 

thé plaintiff bank full title, and terminâtes her life estate in said real 
estate. Counsel for both parties hâve been heard with regard to this 
pétition, and hâve assented and agreed in open court that the pending 
matter may now be fully determined, and that if the court find, under 
the rules governing the case, and the pleadings and évidence sub- 
mitted on the original hearing, that Mrs. Woodrum should hâve had 
her life estate preserved to her, the decree heretofore flled herein shall 
be modiâed accordingly, and without f urther hearing. 

1. Plaintiff insists that the pétition for rehearing is not flled in 
time, and cannot now be heard. Such pétition was flled March 3, 
1898. By equity rule 88 it is provided that "no rehearing shall be 
granted after the term at which the final decree of the court shall hâve 
been entered and recorded, if an appeal lies to the suprême court." 
This rule has been repeatedly enforced by the suprême court. Eoemer 
v. Simon, 91 U. S. 149; Bank v. Sheffey, 140 U. S. 445, 11 Sup. Ct. 
755. In his admirable compilation upon equity practice in the United 
States courts, Judge Shiras states (page 87, 2d Ed.): "As an appeal 
in ail cases, either to the suprême court or a circuit court of appeals. 
is now provided for, it would seem to follow that in ail cases the appli- 
cation for a rehearing must be made during the term at which the final 
decree is entered." For many years, beginning prior to the incum- 
bency of the présent district judge, the practice has obtained in this 
district of keeping the term open for business until the statutory 
time has arrived for opening the next term. This practice has been 
found of great convenience in expediting the business of the district. 
An examination of the records of this court discloses the fact that, 
when the présent pétition for rehearing was flled, the term at which 
the decree was "entered and recorded" had not yet adjourned sine die. 
No injustice, therefore, is done to the rule nor to the parties by hold- 
ing that the pétition for rehearing was filed in time. 

2. A careful examination of the bill in suit shows that plaintiff 
has not alleged that it was the owner of , nor entitled to be decreed to 
possess, the full title to said real estate. Keferring to the transac- 
tions between the plaintiff bank and Neaty Woodrum, the bill avers 
that "it was then well understood and agreed between your orator 
and said widow that her interest in said [real estate in controversy] 
was a life interest only ; and that it was in considération of your orator 
agreeing to give the said widow the entire use of said [real estate in 
controversy] during her lifetime that she executed and delivered to 
your orator the conveyance as hereinbefore set forth and alleged." 
So that, if the allégations of the bill are to détermine the présent 
question, the life estate of Mrs. Woodrum should be preserved. While 
the prayer of the bill asks "that your orator's title to said real estate 
may be fully quieted and confirmed in your orator," yet the title thus 
to be quieted can only be the title averred in the bill to be in plaintiff. 
Thus tested, the same resuit will follow. That the gênerai prayer 
for relief cannot broaden the relief as disclosed by the pleadings is too 
well settled to need citation of authorities. Judge Shiras well states 
this matter (Shiras, Eq. Prac. [2d Ed.] p. 34): "Under the latter 
[prayer for gênerai relief] there can be properly granted only relief 
conformable to the case made in the bill, and therefore care should 
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be taken to include within thé spécial prayer ail the relief to which 
the complainânt may be entitled under the facts of the case." Wheth- 
er tested, therefore,' by the averments or the prayer contained in the 
bill, plaintiff is not entitled to a decree terminating the lif e estate of 
said widow. 

Argument was had on the présent hearing to the effect that Mrs. 
Woodrum was not entitled to the préservation of her life estate, 
because she had fraudulently attempted aliénation of the fee-simple 
title to the real estate, and had abandoned the possession of the prop- 
erty. While some statements of the bill, point in the direction just 
riamed, there appears no clear or distinct averment of such facts, nor 
is relief speciflcally prayed for thereon. The conveyances attacked 
by the bill are made part of the pleadings, and thèse show that in 
each of such conveyances Mrs. Woodrum speciflcally reserves her life 
estate. Her alleged abandonnant is denied in the pleadings, and the 
évidence sustains this déniai. Sothat, if the alleged aliénation or 
abandonment could terminate such life estate,— which is not necessary 
to be now considered,— the évidence introdùced would not sustain 
this claim. Iam of opinion, therefore, that, under the above-stated 
assent and agreement when the pétition for rehearing was submitted, 
there should be such modification of the decree heretofore entered 
herein as shall préserve to Mrs. Neaty Woodrum her life estate in said 
real estate. Counsel for Mrs. Woodrum will draft such modification, 
and submit same to counsel for plaintiff. In ail other respects the 
original decree will stand as entered. 



BAKER v. OLD NAT. BANK OF PROVIDENCE, R. I., et al. 
(Circuit Court, D. Rhode Island. May 5, 1898.) 

1. LlABILITY OF PlBDGEE OF BANK STOCK. 

A pledgee of national bank stock is not liable as a stockholder for assess- 
ments, except by estoppel. 

2. Plbdgb of Bank Stock— Estoppel. 

Where shares of an insolvent bank are registered on the books, "F. A. 
Cranston, Cashier Old National Bank, Providence, R. I.," the latter bank, 
in a suit by the reoeiver to hold it liable as a shareholder for assessments, 
is not estopped by the registry from setting up the fact that it holds the 
stock merely as a pledgee. 
8. Same. 

And the cashier, individually, is not estopped from avoiding liability on 
the same ground. 

Edwards & Ahgell and A. S. Norton, for complainânt. 
Herbert Almy and James M. Gilrain, for respondents. 

BROWN, District Judge. The complainânt, as receiver of the 
Merchants' National Èank of Seattle, seeks to recover assessments 
made by the comptroller 6t the currency upon shareholders of said 
bank. Certain sharès ; were registered' in said bank as f ollows : "F. 
A. Cranston, Cashier Ôld National Bank, Providence, E. I." Thèse 
shares had been trarisferred by Abram Barker as collatéral security 
for a loan to Barker by the défendant the Old National Bank of 
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Providence, E. I.; Barker continuing to exercise ail rights of pledgor. 
The interest of the Old National Bank in said shares being merely 
that of pledgee, it is not liable as a shareholder for assessments, 
unless by estoppel. Pauly v. Trust Go., 165 IL S. 606, 619, 17 Sup. 
Ct. 465; Anderson v. Warehouse Co., 111 U. S. 479-483, 4 Sup. Ct. 
525; Beal y. Bank, 15 C. C. A. 128, 67 Fed. 816. Unless, by permit- 
ting the shares to stand upon the registry in the above form, the 
bank has held itself out as owner, so that, upon principles of fair 
dealing, it is estopped, as against creditors, from asserting that it 
was not in fact owner, there is no ground for holding the défendant 
bank liable. As the complainant contends, the présent controversy 
is in effect between creditors and shareholders, and is a question 
of "holding forth." The contention that an entry in this form 
would convey to an inquiring creditor the impression that the bank 
was the actual owner of said shares seems to me unsound. Wheth- 
er we apply the test suggested by the complainant, the impression 
made upon the mind of the average man of business expérience, 
or the test of the impression upon the légal mind, a conclusion 
drawn from either test, that the défendant bank was the actual 
owner of the shares, seems an unwarrantable inference. On the 
contrary, though the name of the bank appended to the name of 
the cashier might be held to import that the Old National Bank 
was interested in some way, yet, by the face of the entry, the in- 
quiring creditor is apprised that for some reason the bank does 
not désire to appear as the record owner. The bill itself allèges 
that the shares were so registered "because said the Old National 
Bank of Providence, Bhode Island, was unwilling to stand in its 
corporate name as a registered shareholder, and said shares were 
registered as aforesaid to avoid the liability imposed upon share- 
holders by the acts of congress." It is settled by Anderson v. 
Warehouse Co., 111 U. S. 479-485, 4 Sup. Ct. 525, that the défendant 
bank had a right, as pledgee, to avoid making itself liable as share- 
holder by causing the collatéral to be transferred to a third per- 
son for its benefit. We should keep in mind that a transfer by 
way of pledge does not deprive the creditors of a bank of their 
right to resort to the actual owner of the stock. See Hubbell v. 
Houghton (decided by Jiïdge Putnam in this circuit, April 26, 1898) 
86 Fed. 547. It also should be observed that such notice as is 
afforded by the words "collatéral," "in escrow," "trustée," or 
"agent," prevents an estoppel. Bank v. Harmon, 25 C. 0. A. 214, 
79 Fed. 891; Wells v. Larrabee, 36 Fed. 866; Burgess v. Seligman, 
107 U. S. 27, 2 Sup. Ct. 10; Thurber v. Bank, 52 Fed. 513. The 
complainant's case rests, therefore, not upon the substantial grounds 
ôf actual contractual or statutory obligations of the défendant 
bank to the creditors of the Merchants' National Bank of Seattle, 
but upon an application of the doctrine of estoppel, and, as it would 
seem, upon a somewhat technical and arbitrary application of the 
doctrine. 

The presumption that the creditors represented by this receiver 
hâve relied upon this registry, and hâve been prejudiced or influ- 
enced thereby, is surely somewhat strained. Ordinarily, an estop- 
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pel can be invoked only by one who ean show an actual reliance 
upon the statement. ; 
In Burgess v. Seligman, 107 U. S. 20, 2 Sup. Ct. 10, it was said: 

"If the law déclares that the stock held as collatéral security shall not make 
the holder liable, surely It must be compétent to show that It is so held. And, 
when this tact is once established, there is an end of the application of estop- 
pel, unless it can be invoked by some party who has been specially misled by 
the conduct of the défendants." 

In that case the statute expressly provided for the nonliability of 
holders of stock as collatéral security. In the présent case we 
hâve a statute which, according to the views of the suprême court 
in Pauïy v. Trust Oo., 165 U. S. 606, 17 Sup. Ct. 465, is in effect the 
same. It may be true that, upon a suit by a receiver in behalf of 
gênerai creditors, it is impractical to go beyond the registry, or to 
make inquiry of each creditor as to his actual reliance upon the 
registry. If practical considérations require in the présent case 
that we should supply by a presumption a necessary élément of 
estoppel, to wit, actual reliance upon the statement, we should at 
least insist that the registry upon which the presumption is based 
should be clear and unambiguous. The complainant should not 
be permitted to build his case upon the successive assumptions — 
First, that the creditor knew of the registry, and, second, that, of 
two constructions thereof, he relied upon that most favorable to 
himself. On the contrary, unless the record has prima facie but 
one meaning, we should hold the creditor to the duty of actual in- 
quiry. He is not even presurnptively entitled to rely upon an 
ambiguous registry. Prima facie uncertainty is équivalent to no- 
tice and raises the duty of inquiry. So far as the case against the 
bank is concerned, I am of the opinion that the registry might well 
be considered an express statement that the défendant bank was 
not the actual owner of the stock, and, if not, that at least it is 
ambiguous, and does not estop the bank from showing the charac- 
ter of its actual interest in the shares. This appearing to be merely 
that of a pledgee, the bank is not liable. The quotation from An- 
derson v. Warehouse Co., 111 U. S. 479-485, 4 Sup. Ct. 525, does 
not, in my opinion, warrant the inference of eomplainant's coun- 
sel that the registry of stock in the name of Henry, président, was 
regarded by the suprême court as sufflcient to hold the corporation 
as a shareholder. The opinion expressly states that this fact was 
regarded under the circumstances of that case as of no importance. 

Considering next the claim that, if the bank is not liable, the de- 
fendant Cranston, its cashier, must be held personally liable, this 
does not seem a necessary alternative. The creditor, who, by 
légal fiction or presumption, is held to rely upon the form of the 
registry of the shares, must also be held to possess the knowledge 
that the défendant bank has only incidental powers to hold stock 
in another national bank. "No express power to acquire the stock 
of another corporation is conferreâ upon a national bank; but it 
has been held that, as incidental to the power to loan money on 
Personal security, a bank may, in the usual course of doing such 
business, accept stock of, another corporation as collatéral; and, 
by the enfôrcement of its rights as pledgee, it may become the 
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owner of the collatéral, and be subject to liability as other stock- 
holders. Bank v. Case, 99 U. S. 628. So, also, a national bank 
may be conceded to possess the incidental power of accepting in 
good faith stock of another corporation as security for a previous 
indebtedness. It is clear, however, that a national bank does not 
possess the power to deal in stocks. The prohibition is implied 
from the failure to grant the power. First Nat. Bank v. National 
Exch. Bank, 92 U. S. 122, 126." Bank v. Kennedy, 167 U. S. 362, 
367, 17 Sup. Ct. 831. 

Having declined to follow the argument of the complainant to 
the extent of holding that the registry showed that the bank was the 
owner (which argument, if adopted, would, of course, release 
Cranston from individual liability), and holding that the registry 
indicated, at most, that the bank had some spécial or qualifled in- 
terest in the stock, we should consistently hold to the same view 
when we approach the question of the personal liability of Cranston. 
If the creditor is to rely upon the registry, he must read the whole 
of it. If it is ambiguous, and fails to indicate with certainty either 
Cranston or the bank as actual owner, he cannot invoke an estop- 
pel ; he must inquire or take the f acts as they are. As we cannot 
ignore the words "P. A. Cranston," so we cannot ignore the words 
"Cashier Old National Bank, Providence, H. I." In Mechanics' 
Bank of Alexandria v. Bank of Columbia, 5 Wheat. 326, the question 
was whether an act was done by the cashier in his officiai or indi- 
vidual capacity; a check being signed, "Wm. Paton, Jr." The 
court said : "It is enough * * * that there existed on the face 
of the paper circumstances from which it might reasonably be 
inferred that it was either one or the other." This should apply 
with especial force when the question is one of estoppel. See, 
also, Falk v. Moebs, 127 U. S. 597, 605, 8 Sup. Ct. 1319. In the prés- 
ent case there is much force in the argument that the inquiring 
creditor was fairly apprised by the entry of the actual nature of 
the holding. Both cashier and bank were apparently concerned 
in the stock. The bank could take only incidentally. It had 
manifestly not perfected a title. Therefore its interest in the 
stock must be as a security, and Cranston, its cashier, was pre- 
sumably a proper person to whom to make a transfer by way of 
collatéral security. Without finding it necessary to décide upon 
this contention, and not acceding to the request of the défendants' 
counsel that the court should take judicial notice of a gênerai cus- 
tom of national banks to take collatéral security in the names of 
their cashiers, I am of the opinion that neither Cranston nor the 
bank is a shareholder or liable as a shareholder, within the meaning 
of the statute, and that neither is estopped by the registry from 
showing the actual nature of the holding. As the bill seeks to 
charge the other défendants both as executors and trustées, and as 
the answer discloses the existence of persons directly interested 
who are not made parties hereto, a décision upon this branch of the 
case is reserved until ail persons in interest are brought before the 
court. The plea of the Old National Bank of Providence, E. I., 
and Francis A. Cranston, is allowed. 
86 F.— 64 
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ECONOMIST FURNACE' GO. v. \VROUGHT-IRON RANGE CO. et al. 

(Circuit Court, D. Indiana, May 12, 1898.) 

No. 9,576. 

1. Violation of Restraining Order— Contempt. 

A défendant guilty of continuous and repeated violations of a restraln- 
ing order cannot excuse himself on the ground that the order is open to 
différent constructions, and, construing it for himself, he had abstained 
from doing such acts as fell within the letter of the order. The spirit 
as well as the létter of the order should be obeyed. 

2. B'amk— Intent. 

A défendant who knpwingly and purposely commits acts which are in 
violation of a restraining orderis guilty of contempt, and it is no défense 
that he had no intention of violating the order. 

Ferd. Winter, for complainant. 

McKeighany, Barclay & Watts, McBride & Denny, and Croxton 
& Powers, for défendants. 

BAKER, District Judge. On March 19, 1898, the complainant 
flled its bill of complaint against the défendants in the circuit court 
of Steuben connty, Ind. The bill states that the complainant is en- 
gaged with teams and salesmen in selling cooking ranges from 
house to house in Steuben county, and in territory contiguous there- 
to, having headquarters at Angola, in said county, and that while 
so employed the Wrought-Iron Range Company came to the same 
place with a large number of teams and 25 men, and .entered upon 
and practiced a scheme and System. of interférence with the com- 
plainant's business, having for its object the destruction of the 
same, by threats of violence, by pursuing the complainant's teams 
and salesmen by day and night, and by preventing it in various 
ways, which are set out at length, from carrying on its business. 
The bill prays ju.dgment for damages, and that an order be graht- 
ed restraining the défendants, and each of them, from continuing 
such interférence until notice is given; and that upon the hearing 
after notice a temporary in junction ; be granted, and on the final 
hearing that a perpétuai injunction be awarded. The judge of the 
state court set the hearing for March 22, 1898, and notice in writ- 
ing of such hearing was duly served: by the sheriff of Steuben coun- 
ty on ail of the défendants except Dick, Allen, and Lanius. On 
the day set for the hearing, and before any hearing was had, ail of 
the défendants appeared in the state court, and filed their verified 
pétition and bond for the removal of said cause into the circuit 
court of the United States for the district of Indiana. The court 
sustained the pétition, and ordered the removal prayed for. The 
transcript of the pleadings and proceedings in the state court was 
duly flled in this court on March 30, 1898. On that day the appli- 
cation for a temporary restraining order was heard by this court, 
Mr. Winter appearing for the complainant, and Judge McBride for 
the défendants. Upon due considération the court granted a tem- 
porary restraining order as prayed for. Each of the défendants 
was thereby restrained and enjoined until the further order of the 
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court "from in any manner molesting, interrupting, hindering, dis- 
turbing, or otherwise interfering with, or threatening or intimidat- 
îng plaintiff or any of its agents, servants, or employés in the pros- 
ecution or transaction of its business described in tbe bill of com- 
plaint." The restraining order was duly served upon the défend- 
ants. On April 9, 1898, a verified application and motion was pre- 
sented to the court for the punishment of the Wrought-Iron Range 
Company, James K. Dick, its manager, and A. E. Maupin, Eollie 
De Witt, Harry Middleton, and F. Van Camp, employés, for con- 
tempt in having violated the restraining order; and thereupon the 
court issued a rule against said défendants to show cause why 
they should not be punished for such alleged contempt. A hear- 
ing has been had, and a large amount of évidence has been heard 
in the contempt proceeding. The évidence is too voluminous to 
justify its review. Upon a careful considération of it, it seems 
very clear to the court that there was a deliberate and intended vio- 
lation of the restraining order, both in letter and spirit. It was a 
continuons and repeated violation, and with no excuse whatever 
save that the violation was committed by parties who undertook 
to construe the order of the court for themselves; and in accord- 
ance with their construction of it they claim that they abstained 
from doing such acts as fell within the letter of the order. But 
the duty of the défendants was obédience not only to the letter, 
but to the spirit, of the order. "It has been declared that those 
who undertake to see how near they can corne to doing the prohibit- 
ed acts without passing the line will be very apt to overstep the 
bounds, and render themselves guilty of contempt." Craig v. 
Fisher, Fed. Cas. No. 3,332. It is of no avail that the défendants 
hâve ail testified that they had no intention of violating the re- 
straining order. They knowingly and purposely committed the 
acts which worked the violation of the order. "The rule as to the 
intention in proceedings for contempt is analogous to that which 
prevails in a prosecution for crime, viz. the intent required to be 
proven is not an intent to violate the law or the order of the court, 
but to do the act which the law or the order of the court forbids." 
10 Am. & Eng. Enc. PL & Prac. 1104, citing Gage v. Denbow, 49 
Hun, 42, 1 N. Y. Supp. 826; Lindsay v. Hatch, 85 Iowa, 332, 52 N. 
W. 226. There can be no successful claim made that the défend- 
ants did not deliberately and purposely do acts which were in vio- 
lation of the restraining order. It is of no avail for the défend- 
ants to say, even if the order were justly subject to that criticism, 
that it is broader or more gênerai in its prohibition than was war- 
ranted by the bill ; or that by reason of its generality or otherwise 
it w T as open to différent constructions. It is well settled that un- 
der such circumstances the parties should apply to the court to 
modify or dissolve the order, or to construe it so as to remove 
doubts as to its meaning. 10 Am. & Eng. Enc. PL & Prac. 1105; 
Shirk v. Cox, 141 Ind. 301, 40 N. E. 750; Hawkins v. State, 126 
Ind. 294, 26 N. E. 43. The court, however, is of opinion that the 
order is not broader than is warranted by the bill. The gênerai 
purpose and scope of the bill was to procure an order enjoining the 
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défendants f rom wrongf ully interfering with the complainant in 
the prosecution of its business of selling stoves and ranges. There 
were in it spécifie allégations touching the manner in which the de- 
fendants had been molesting, hindering, interrupting, and interfer- 
ing with the business of the complainant. The 'court ordered, in 
gênerai terms, that the défendant corporation and its agents and 
employés should refrain from molesting, interrupting, hindering, 
disturbing, or otherwise interfering with, or threatening or intim- 
idating the complainant in the prosecution of its business men- 
tioned in the bill of complaint. This language is descriptive of and 
includes in one or the other of its various terms each of the acts 
mentioned in the bill as having been done by the défendants, and 
which it is alleged were injurious to the business of the complain- 
ant. The law does not require that an injunction or restraining 
order should describe in language identical with that of the "bill 
the acts prohibited. None of the cases cited by défendants' coun- 
sel support any such proposition ; nor do we think that any of them 
lend support to the proposition that the language used in the re- 
straining order in this case is too uncertain and vague to apprise 
the défendants of the acts which they were forbidden to do. 

Upon the whole case, so far as the court can perceive, the order 
of the court exerted no influence in restraining the défendants from 
pursuing the same wrongful course of conduct which had been in- 
dulged in before the restraining order was issued. They knowing- 
ly and persistently continued to practice the prohibited acts which 
interfered with and disturbed the complainant in the transaction of 
its business, and which, if tolerated, would hâve resulted in sub- 
stantially destroying its business. The court feels persuaded that 
the purpose sought to be accomplished by the défendants was to 
destroy the business of the complainant, as it clearly appears that 
during nearly two months, with the number of teams and men em- 
ployed by it, the défendant company had made no sales of stoves 
or ranges, and apparently had made no bona fide effort to make 
any such sales; but had been constantly engaged in pursuing the 
complainant wherever its teams and employés went, with the pur- 
pose and effect of interfering with its business. Nor does the court 
think the défendants engaged in the course of practice pursued by 
them for the purpose of protecting the trade-name and rights of 
the défendant company from infringement. If the complainant 
was engaged in wrongfully representing its ranges to intending 
purchasers as the manufacture of the défendant company, the prop- 
er method of redress was by an application to the court for in- 
junctive relief, and not by taking the vindication of real or fancied 
wrongs into its own hands. The complainant was f ully justified in 
moving against the défendants for contempt, and it is entitled to 
its costs, and a reasonable allowance for solicitors' fées and other 
exposes incurred in protecting itself from the wrongful invasion 
of its rights by the défendants. Indianapolis Water Co. v. Amer- 
ican Strawboard Co., 75 Fed. 972. An order may be prepared ad- 
judging the Wrought-Iron Range Company, James K. Dick, its 
manager, A. R. Maupin, Rollie De Witt, Harry Middleton, and F. 
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Van Camp, guilty of contempt in disobeying the restraining order 
heretofore granted, and assessing a flne against them of $500, to be 
paid to the clerk of this court for the use of the complainant, to- 
gether with the costs of this proceeding to be taxed. 



HINDMAN v. FIEST NAT. BANK OF LOUISVILLE et al. 
(Circuit Court, D. Kentucky. February 15, 1898.) 

1. Rbpresentations by Bank — Corporate Powers. 

Représentations by a bank tbat an insurance company has a certain 
amount of paid-up capital stock and surplus, are ultra vires. 

2. Same. 

Représentations by the officers of a bank to an insurance commissioner, 
that an insurance company had on deposit in such bank a certain amount 
which had been paid in as capital stock and net surplus, are not ultra vires. 
8. False Représentations— Ltability to Thiud Persons. 

A bank whose officers make false représentations to an insurance commis- 
sioner, concerning the amount which an insurance company has on deposit 
with It, whereby the commissioner is induced to issue a license, is not liable 
to a third person who was induced to purchase shares in the company by 
the fact that such license had been granted. 

Phelps & Thum and Abbott & Rutledge, for plaintiff. 
Humphrey & Davie and Dodd & Dodd, for défendants. 

BARR, District Judge. This is a reformed pétition filed by order 
of the court, and there is a motion to strike out part of it, and a 
gênerai demurrer filed by the First National Bank, one of the de- 
fendants. The grounds of the demurrer are that the facts are not 
sufficient to constitute a cause of action against the bank, and 
that the matter complained of in the bill is in excess of the powers 
conferred upon the défendant bank in its charter, and there can- 
not be a cause of action against it. It seems from the allégations 
of the bill that the plaintiff purchased from one C. B. Sullivan, 
who was an offlcer of the Columbian Fire Insurance Company, 80 
shares of the stock of the said insurance company on the 6th day of 
February, 1893, for the sum of $10,000 cash ; and the purpose of the 
bill is to recover from the défendants the First National Bank, 
Hart, and Sullivan the $10,000 thus paid to Sullivan for the stock 
sold. The basis of this claim is that Hart and the others com- 
bined and confederated together to deceive the insurance commis- 
sioner of Kentucky, and did deceive him, and by their déceptions 
induced him to grant a license to said insurance company to do 
business. The particular allégations of false représentations, so 
far as the bank is concerned, are thèse : 

"The plaintiff further states that shortly before or on or about the lst day of 
January, 1893, certain persons associated themselves together for the purpose 
of establishing and organizing a fire insurance company under the laws of the 
state of Kentucky, to be known by the name of the 'Columbian Fire Insur- 
ance Company of America,' and for that purpose said persons duly executed and 
acknowledged articles of incorporation, which were duly recorded and filed with 
the secretary of state of Kentucky as required by law. * » * Saîd Colum- 
bian Fire Insurance Company of America, being so incorporated, applied to the 
commissioner of insurance for a license to do business in the state of Ken- 
tucky as a fire insurance company, and the said company purporting to hâve 
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a capital stock of two hundred thousand • dollars and a, surplus of flfty thou- 
sand dollars; Said commissioner of insurance for the state of Kentucky, on 
being so applied to, entered upon an investigation of the affairs and conditions 
of the said company to ascertain whether or not it was entitled to reeeive a 
license to do business as a flre Insurance company, as he was so required to 
investigate by the laws of the state of Kentucky and in the performance of 
his duty. During the course of said examination the said Columbian Fire In- 
surance Company of America falsely represented to the said commissioner that 
its capital stock of ,two hundred thousand dollars had been in good faith sub- 
scribed for and paid up in full in cash, and that in addition thereto it had on 
hand a surplus of $48,182.90, or à total of $248,182.90, which it claimed and 
represented to said commissioner that it then had on hand as cash assets, being 
said capital stock and surplus paid in, in cash, and that the same was f ree of 
ail debts and pecuniary obligations. The said sum of $248,182.90 was by said 
insurance company represented to said commissioner to be on deposit to the 
crédit of said insurance company in the First National Bank of Louisville, and 
subject to the check : of said insurance company. The said insurance commis- 
sioner, desiring to :Verify the statements and représentations of the. said insur- 
ance company, applied to .the said. First National Bank on. the 31st day of. 
December,. 1892, and through, its bffiseijs sought to ascertain whether or not 
the said insurance company had oh deposit' with said bank the said sum of 
$248,182.90; and the officers of said bftnk, knowing the purpose which said com- 
missioner . hàd in View in seeking. sâid information, caused the cashier of said 
bank to give said commissioner a sworn statement to the effect that the said 
insurance company had on deposit with said bank on said day the aforesaid sum 
of $248,182.90, which had been paid in as the capital stock and net surplus of 
said company; and the said commissioner of insurance, believing and relying 
on the said statement so given to him by said bank, on the faith thereof issued 
to said insurance company a license to do business as a fire insurance company 
in Kentucky; and, on the faith of said license so issued by the insurance com- 
missioner of Kentucky, the said insurance company was enabled to and did ac- 
quire license to do business as a fire insurance company in Kentucky, and in 
various other States of the United States, and at once proceeded to carry on 
said business and issue policies of insurance against loss by fire in Kentucky 
and elsewhere, and to advertise and hold itself out as a solvent insurance com- 
pany, with a paid-up capital and surplus amounting to $248,182.90. Plaintiff 
says that the sworn statement made by the cashier of the First National Bank 
of Louisville on the 81st day of December, 1892 (which was made in the reguiar 
course of his duties and with the knowledge of and by the direction of his su- 
perior officers and the directors of said bank), and on the faith of which the in- 
surance commissioner of Kentucky issued a, license to the said Columbian Fire 
Insurance Company of America, was uhtrue, and was given for the fraudulent 
purpose of enabling the said insurance company to deeeive said insurance com- 
missioner, and obtain a license to do business when it was not lawfully entitled 
to one. The plaintiff avers that the officers of said insurance company and 
said bank, and the said C. B. Sullivan, A. W. Hart, B. L. Butler, and James 
R. Skinner, fraudulently conspired and confederated together, and co-operated 
with said bank, in its fraud herein set forth, to deeeive said insurance commis- 
sioner, and did deeeive him, and by their déception induced him to grant a license 
to said insurance company, and thereby set on foot said fraudulent insurance 
company." 

It is alleged that the considération for the making of thèse false 
représentations by the bank was the agreement of the insurance 
company to make deposit with the bank of ail of its moneys, which 
deposit would be and was valuablé to it. It is further alleged that 
the insurance company, by reason of not having a full paid up 
capital stock, became insolvent in the spring of 1894, and the com- 
plainant lost his èntire stock, as the assets of the company will 
pay its creditors only a small percentage of its débts. 

There is no allégation in the bill that there was not really at the 
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time to the crédit of tlie insurance company the sum stated, but it js 
alleged that the insurance coinpany did not hâve full and immédi- 
ate control of thèse deposits. It is also alleged that $25,000 of 
the deposit was made up by a certifled check issued by a New York 
bank under an agreement that the money was not to be withdrawn 
from that bank until after the company was a going concern and 
had received premiums, and that it was not actually paid until 
some two months thereafter; and it is alleged that thèse deposits 
were made up in part by the bank discounting notes of stockhold- 
ers given for the stock itself, which were indorsed by the insurance 
company, and that in fact the whole of the capital stock and surplus 
was not fully paid up at the time; that the capital stock, to the 
extent of something like $100,000, was never paid up. It is also 
alleged that the complainant relied upon the fact that the license 
had been granted to the insurance company to do business by the 
insurance commissioner of Kentucky. Knowing that the law re- 
quired the capital stock to be paid up, he relied upon that fact, 
and was induced thereby to buy this stock from Sullivan, in Febru- 
ary, 1893, paying therefor $10,000 cash. But it is not alleged that 
the national bank or any of its officers made any représentation to 
him whatever, nor is it alleged that the complainant had actual 
knowledge of the représentations which are alleged to hâve been 
made by the cashier of the First National Bank to the insurance 
commissioner at the time of his purchase of the stock. The Ken- 
tucky statutes (section 622) provide that "no insurance company 
shall be authorized to commence business until the minimum 
amount of capital stock named in the articles of incorporation has 
been subscribed and actually paid in." There are other allégations 
in the bill which seemingly allège that after the license was granted 
to the insurance company the bank united with that company in 
making publications as to its having a paid-up capital stock and 
surplus of $248,182.90. But this allégation is obscurely made, and 
it was not presented by counsel on the oral argument as one of the 
grounds upon which the liability of the bank was claimed. But, 
if it be conceded that this allégation is deânitely made, we think 
that such a déclaration was certainly beyond its corporate powers, 
and would be ultra vires, and need not be further considered in 
the considération of this question. See Dresser v. Bank, 165 Mass. 
120, 42 N. E. 567. 

The reformed bill is quite difflcult of construction, and somewhat 
ambiguous in its allégations, but I think the foregoing statement 
includes ail that is material to the considération of the questions 
under submission. It is ihsisted by the demurrant that the repré- 
sentations made by the cashier or other officers of the First National 
Bank, as alleged, were beyond its corporate powers, and that the 
bank is not, therefore, liable for any injury caused to the complain- 
ant thereby; and, secondly, that if thèse représentations as alleged 
were false, and are within the corporate powers of the First Na- 
tional Bank, and that it is clearly alleeed to hâve been to deceive 
Mr. Duncan, the insurance commissioner, into granting a license 
to the insurance company, still the défendant bank is not liable 
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for any injury which might arise to the complainant for the loss of 
his stock in the insurance company thus licensed, because there 
is not a sufficient connection between the false représentations to 
the insurance commissioner and the loss by the complainant of the 
value of the stock to authorize a recovery. We will consider thèse 
propositions in their order. 

Among the powers given by the national banking act to its board 
of directors or its authorized offlcers or agents are "ail such inci- 
dental powers as shall be necessary to carry on the business of 
banking; by discounting and negotiating promissory notes, drafts, 
bills of exchange or other évidences of debt; by receiving deposits," 
etc. As the First National Bank had the right to accept the de- 
posits of the insurance company, it would seem to follow, as an 
incident to receiving deposits, that the cashier might state orally 
or in writing, to those authorized to inquire, the amount of the 
deposits and the nature of the deposits, — whether on account of 
capital stock or surplus or whether a gênerai deposit. That far he 
was acting under the corporate powers and in the usual course of 
his business. He had also the corporate power, in the course of 
his business, to state more than what the books of the bank showed, 
if he personally knew the fact, or assumed to know the fact, in the 
performance of his officiai duties, as to the amount of the deposit 
or the character of the deposit. In the absence of any évidence, 
and assuming that the allégations of the bill are true, it may be pre- 
sumed that thus far the facts stated by the cashier of the First 
National Bank in regard to the character of the deposit, whether 
it was capital stock, or capital stock and surplus, was such as the 
books of the bank showed, or such as the cashier of the bank and 
the custodian of the deposits had a right to know and might com- 
municate. So that if he knew the deposit was made up by dis- 
counts credited with the intention of swelling the deposit, with a 
view to deceiving the insurance commissioner into believing that 
the capital stock was paid up, it would be within the bank's corpo- 
rate powers. The liability in such a case would be because the 
false représentations were made about a thing which was the bank's 
business in connection with its corporate powers, and in the usual 
course of the business of the cashier of the bank. We think the 
case of Fisher v. Bank, 12 C. C. A. 413, 64 Fed. 674, sustains this 
view; nor do we think that this view is contrary to the doctrine an- 
nounced in the case of Weckler v. Bank, 42 Md. 581; or that of 
Bank v. Pirie, 27 C. C. A. 171, 82 Fed. 799. In the last case the 
court used quite strong language on the subject of guaranty, hold- 
ing that the guaranty was beyond the powers of the national bank, 
in a case where a vendor endeavored to set aside a sale of goods 
made by him on the ground of fraud of the vendee. It appeared 
that the vendee had presented, among other things, to the vendor, 
the guaranty of the national bank. The court held that such a 
guaranty was beyond the powers of the national bank; that the 
national banking act conferred no authority to make such a guar- 
anty by express ternis or by fair implication; and further held 
that, in contemplation of law, the vendor knew when he sold the 
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goods in question that the guaranty was of no value, even though 
he supposed it had been executed with the sanction of the board of 
directors, and therefore he was not defrauded. But hère we think 
no such view can be taken, as Mr. Duncan, the insurance commis- 
sioner, had the right to rely upon a statement made by the cashier 
of the First National Bank in regard to the deposits in the bank to 
the crédit of the insurance company and upon what account. In 
passing, it is not, however, intended to say that, if part of this 
deposit was made up by discounting notes of stockholders, even 
though such notes were indorsed by the insurance company, such 
fact would be itself fraud upon the law, or that it would be a false 
statement in regard to the paid-up capital stock. 

Assuming, therefore, that so far the représentations of the cash- 
ier of the First National Bank were not ultra vires, and that thèse 
acts were so far in the course of the business of the First National 
Bank, and in the course of the employaient of the cashier, and did, 
as alleged, induce, or tended to induce, the issuing of the license by 
the insurance commissioner, the next inquiry is, can the complain- 
ant, who purchased his stock when the insurance company was a 
going concern, and to whom no représentations were made, and who 
knew nothing of the représentations made to the insurance commis- 
sioner, recover the value of his stock upon the ground that false 
représentations had been made to the commissioner, and that the 
commissioner was thereby induced to license the insurance com- 
pany? 

We think the gênerai doctrine is very well stated by Mr. Cooley 
in his work on Torts (page 493). He says : 

"No one has a right to accept and rely upon the représentations of others 
but those to influence whose actions they were made. » * * When state- 
ments are made for the express purpose of influencing the action of another, 
It is to be assumed they are made deliberately and after due inquiry, and 
it is no hardship to hold the party making them to their truth. But he is 
morally accountable to no person whomsoever but the very person he seeks to 
influence, and whoever may overhear the statements, and go away and act 
upon them, can reasonably set no claim to having been defrauded if they prove 
false. Fraud implies a wrongful actor and one wrongfully acted upon; but 
in the case supposed there is no privity whatever. Therefore one may even 
be the person to whom the false représentations are made, and yet be entitled 
to no remedy if they were made to him as agent for another, and to affect 
the action of the other, and were not intended to influence his own action. But 
some représentations are made for the express purpose of influencing the mind of 
the public, and of inducing individuals of the public to act upon them; and 
whoever in fact does reçoive, rely, and act upon thèse in the manner in- 
tended has a right to regard them as made to him, and to treat them as frauds 
upon him, if in fact he was deceived to his damage. Cases of this sort 
are those in which the projectors of corporate undertakings publish pros- 
pectuses containing misrepresentations calculated to influence others to invest 
moneys in their Project. The cases are numerous in which the courts— 
sometimes of equity and sometimes of law— hâve given relief to parties de- 
frauded by such misrepresentations." 

The learned author refers in a note, to sustain this view, to the 
case of Wells v. Cook, 16 Ohio St. 67. In that case an agent bought 
for his principal some diseased sheep under false représentations 
made by the vendor that they were sound, and afterwards pur- 
chased them of his principal, and suffered damages in conséquence 
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of the sprea,d of the disease. The court held that he was npt enti- 
tlèd to any redress against the first vendor. The case itself is 
exceedingJjj carefully considered. In that opinion of the suprême 
court of Ohio, delivered by Judge Brinkerhoff, after reviewing the 
cases, the court uses the following language : 

"The influences of human conduct, good or bad, are far-reaching, and are often 
seen and felt in conséquences exceedingly remote, but (incertain and compli- 
cated. ït is simply impossible that municipal law should take cognizance of 
ail the^e conséquences. From 'ûecessity, a large share of them must be left 
to the jurisdiction of public opinion, individual conscience, and finally to the 
rétributions of another world. Tihere must somewhere be flxed a limit between 
the near, and xemote, direct and indirect, conséquences, beyond which the law 
will not tàke cognizance of them. And in this case we are satisfled that one 
of the presçribed limits is this: that the false and fraudulent représentations 
must havë been intended to be acted on in a matter affecting himself by the 
party who seeks redress for Consequential injuries." 

This case was approved by Judge LeaTitt, district judge of the 
Ohio district, and applied in the case of Ware v. Brown, 2 Bond, 
268, Fed. Cas. No. 17,170. In that case there was a leasehold for 
oil purposès of a certain pièce of Jand in West Virginia. Certain 
parties owned three-fif ths of the leasehold, and one Cochran owned 
the other two-fifths. There was a conveyance made by the par- 
ties who owned only the three-flfths of the entire leasehold, and in 
the conveyance Cochran, the owner of the other two-fifths, was 
falsely united as a conveyer. This was certified by Brown, a 
notàry public, i. e. that Cochran personally appeared before him, 
and acknqwledged and signed and sealed the same in his présence. 
This conveyance was to one Buffington, who made several convey- 
ances thereafter of the entire property, but the defect in the title 
was not fôùnd until after the sevéral conveyances, and it caused 
the remote vendee a considérable su'mof money to perfect his title. 
He sued the notary public, Brown, for false représentations. The 
court held that Buffington could recover damages, but that the 
wrong committed was not assignable in tact or by opération of law, 
and that the plaintiff, Warë, could not recover. The case of Hun- 
newell v. Duxbury, 154 Mass. 286, 28-N.'E. 267, seems to be in prin- 
ciple on ail forms with the case at bar. In that case the Massa- 
chusetts law required that foreigh corporations should hâve a 
certiflcatë flléd with the commissioners of corporations of the state 
of Massachusetts, in order to be allowed to do business in that 
state. Such a certifîcaté was signed by the défendants, with a 
jurât which stated that the capital stock of the corporation, which 
was a Maine corporation, amounted to f 150,000, and had been paid 
in, and that the electrical lâdvertising devices, to the value of |149,- 
650, had been transferred tô it. It was held that the défendants 
who made this statement were not liable for damages, for false 
représentations, to a pefson who had taken the notes of the cor- 
poration, and who had been informed by hjs attorney, who had read 
it, of the statement in the certiâcate. The court say: 

"The statement which was made to enable the corporation to do business was 
too remote from any design to influence the action of the plaintiff in taking the 
notes of the corporation to make it the foundation of an action of deceit. To 
sustain such an, action, the misrepresentations must either hâve been made to. 
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the plaintifï individually, or as one of the public, or as one of a class to whom 
they are in fact addressed, or bave been intended to influence his eonduct in 
the particular o£ which he complains." 

We hâve not seen, nor has our attention been called, to any case 
which either controverts or overrules the principles announced in 
the above case. 

In the great case of Peek v. Gurney, L. E. 6, H. L. 373, which was a 
case decided in 1873, ail of the English cases that were pertinent to 
the question were reviewed and most elaborately considered by the 
then lord chancellor, Lord Cairns, and the other judges. In that 
case one Peek, the appellant, purchased a large number of shares 
in a corporation called the "Overland & Gurney Company." This 
company was formed in 1865, for the purpose of getting new money 
for use in the business of Overland & Gurney, an established Com- 
pany, who had been previously considered very prosperous. A 
prospectus was issued by certain parties, in which a statement was 
made in regard to the assets and business of the previous company 
and its profitableness. Thèse statements were false statements 
and material. Peek, however, was not one of the original allottees, 
i. e. one of the parties who subscribed and paid for the stock which 
was originally issued by the company, but bought f rom a party who 
was an allottee of such stock. The company failed in a little 
while, and he lost ail of his stock; besides, he had to pay a very 
large amount on his shares in the winding up. The inferibr court 
dismissed the bill, on the ground that he waited too long. When 
the case came to the house of lords, they discussed the question on 
its merits, and refused to aflirm upon that ground, but did affirm 
upon the ground that he had no right of action against the original 
signers of the prospectus, as he was not an original allottee; that 
the liability for the false statements was only to the original al- 
lottees of the stock. The grounds, as we underatand, of this most 
elaborate considération and décision of the nonliability of the de- 
fendants, signers of the prospectus, was that the purpose of issu- 
ing the prospectus was to obtain the original subscription. The 
original subscribers who were influenced bv the prospectus were 
entitled to recover, but not those who acquired stock subsequently, 
although they may hâve known, as did the appellant in the case, of 
the statements, and had been influenced in the purchase of the 
stock by what was therein stated. While it was a gênerai state- 
ment that ail might read, it was with a definite purpose, and the 
liability for the wrong done was only to those who were influenced 
to subscribe originally under the invitation of the prospectus. This 
we conceive to be the principle which is announced by Mr. Cooley in 
gênerai ternis, and also by the suprême court of Ohio in Wells v. 
Cook. It may be that there are some cases in the United States 
which may hold those who signed a gênerai prospectus, and issued 
it to the public, for the organization of a corporation, or the pro- 
motion of enterprises, to be liable for whomever may be injured 
by the false représentations. In such cases, it must be that they 
-are put upon the ground that it is intended to deceive any one to 
whom the knowledge may corne, and who may act upon the repre- 
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sentations, and for an indeflnite time. But, if the principle upon 
which those cases are decided be conceded to be sound, it should 
hâve no application to the case at bar, since the misrepresentation» 
which are alleged to hâve been made by the bank's offlcers, within 
the scope of its corporate authority, were only made to Duncan, the 
insurance commissioner, and only influenced him, and were only 
intended to influence him, if we assume, as we must, that ail the 
allégations of the pétition are true. We conclude, therefore, that 
on this ground the défendants' demurrer should be sustained; and it 
is so ordered. 



TOBIN v. ROARING CREEK & 0. R. CO. et al. 

(Circuit Court, E. D. Pennsylvanie April 27, 1898.) 
No. 42. 

1. Proop oe Corporate Oeficer's Authority— Secondary Evidence. 

Where the authority of the président of a corporation to make the con- 
tact sued on is alleged to be conferred by a resolution of the board of 
directors, plaintiffs oral testimony to the contents of a copy of such resolu- 
tion, under corporate seal, attested by the secretary, is inadmissible, where 
no steps hâve been taken for the production of the alleged copy. 

2. Railroad Companies— Authority of Président— Contracts. 

The président of a railroad company has no inhérent authority to make 
a contract with an individual whereby the latter is to procure a loan of 
$150,000 for the company in considération of receiving 10 per cent, of that 
sum. 

l'Iris was an action at law by Eugène Tracy Tobin, a citizen of 
Pennsylvania, against the Eoaring Creek & Charleston Railroad 
Company, a West Virginia corporation, and Cassius L. Dixon, a 
citizen of West Virginia, who is receiver of the said railroad com- 
pany, to recover money alleged to be due under a contract. The 
case was heard on a motion to strike off a nonsuit. 

Francis Tracy Tobin, Henry Budd, and Samuel G. Thompson, for 
plaintiff. 
Henry C. Terry and John G. Johnson, for défendants. 

DALLAI, Circuit Judge. This action was brought to recover 
$15,000, with interest, alleged to be due to the plaintiff by the cor- 
poration défendant, by virtue of an alleged contract by it with him 
that, if he (the plaintiff) would procure a loan of $150,000, to be 
made to the corporation, it would pay to him the sum of 10 per cent. 
of said $1 50,000. Two stàtements of plaintiff 's claim were filed, 
one upon June 29, 1896, and the other upon October 7, 1897. At 
the outset of each of them it is said: 

"The Roaring Creek and Charleston Railroad Company, by a resolution of 
the board of directors at a meeting ôf the board duly held, authorized and 
empowered Samuel B. Diller, the président of said corporation, to make any 
and ail contracts for the transaction of the business and the prosecution of 
the work of said corporation which he, the said Samuel B. Diller, as prési- 
dent thereof, might see proper to make." 

This allégation is a material one. The plaintiff, upon the trial, 
attempted to présent his case in accordance with it. He under- 
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took to show that power to make the contract sued upon had been 
given to Samuel B. Diller in the manner stated; but he wholly 
failed to accomplish this undertaking. He offered to testify, as a 
witness on his own behalf, to the contents of a copy, under corpo- 
rate seal, attested by the secretary, of a resolution of the board of 
directors, by which he asserted the spécial authority relied upon 
had been conferred upon Mr. Diller. But this offer of oral évi- 
dence of the contents of a writing being objected to, I, in substance, 
said: Plaintiff is hère setting up a contract which he allèges was 
made with him on behalf of the défendant corporation by an agent, 
whose authority to make that contract plaintiff says is evidenced 
by a certain resolution. Hence the fact now sought to be estab- 
lished is the existence of the authority alleged. The ordinary man- 
ner of showing that authority would be by the production of the 
minute book, and finding there a resolution vesting the power to 
make the contract in the person who made it. I do not think, and 
do not désire to be understood as holding, that the absence of such 
a resolution from the minute book would be conclusive upon the 
plaintiff, but the method by which he bas sought to establish its 
existence is by showing that there was a certain certificate exhib- 
ited to him; and therefore it is essential for him to show that there 
was such a certificate. He proposes to prove that there was, not 
by its production, but by secondary évidence of its contents of the 
lowest degree; that is, by the oral testimony of the plaintiff him- 
self. Such évidence is not to be received until the trial judge is 
satisfied that notice to produce has been given, and that produc- 
tion is refused in answer to that notice, or, perhaps, that a witness 
having its custody has been subpœnaed to produce the writing, 
and has failed to do so. As neither of thèse necessary preliminary 
steps appears to hâve been taken, the proposed oral évidence must 
be excluded. I still entertain the opinion which was thus ex- 
pressed, and think that the judgment of nonsuit, which was en- 
tered mainly upon the ground of failure of proof of Diller's alleged 
authority to make the contract in suit, ought not to be disturbed. 
As I hâve said, the plaintiff, in his déclaration and upon the trial, 
set up a spécifie authorization. Failing to establish it, he now 
contends that the necessary authority was inhérent in Diller, as 
président of the company; but 3 cannot assent to this. The trans- 
action which it is claimed the corporation employed the plaintiff 
to make was an extraordinary one, and quite beyond the sphère of 
its ordinary business and the customary scope of the agency of the 
président of such a corporation. There was no évidence of express 
ratification of Mr. Diller's alleged arrangement with the plaintiff, 
and the argument that the railroad company accepted the fruit of 
Mr. Tobin's alleged services with knowledge that they had been 
rendered is, I think, wholly unsupported in point of fact; and it is 
by no means clear that Mr. Tobin ever obtained for the railroad 
company such a loan as he asserts he was employed to obtain. The 
défendants' motion to strike offi the nonsuit is denied. 
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HUGHES v. TJNITED STATES. . 
(Circuit Court, D. Washington, B. D. April 19, 1898.) 

1. Locai. Land Office — Reimbursement for Office Rent — Suit against the 
United States. 

Where the receipts of a land office were in excess of the maximum allowed 
by law for compensation of the register and receiver and ail expenses of the 
office, but, because of insufficient appropriations for incidental expenses, the 
department refused to honor réquisitions to pay office rent, the receiver may, 
by timely action against the government, recover the amount paid by him 
for office rent. 

a. Same— Suit for Office Rent Paid— Limitation. 

Under 1 Supp. Rev. St. (2d Ed.) 559, providing that no suit against the gov- 
ernment shall be allowed unless brought within six years after the right 
act'Fued, a receiver can ônly recover so much of a claim for rent of the land 
office as was paid by him within six years immediately before bringing suit 
cheref or. . ■ . ■ 

Feighan & Ludden, for plaintiH 
Wilson R. Gày, U. S. Atty. ' 

HANFORD, District Judge. This is an action by Joseph H. 
Hughes, ex-receiver of the United States district land office for the 
district of Spokane, to recover money paid by him for rent of offices 
occupied and used by him and by the register during his term of 
office ending April 17, 1894. The fées earned during each year of 
said term werè largely in excess of the maximum allowed by law 
for compensation of the register and receiver and ail expenses of 
the office, but, on the ground of insufficiency of the appropriations to 
pay incidental expenses, the department refused to honor réquisi- 
tions which were made from time to time to pay office rent. The 
facts bring the case fully within the rule of law in the case of 
TJ. S. v. Swiggett, 27 C. C. A. 465, 83 Fed. 97, except that in this case 
the claim includes money expended more than six, years prior to 
the date of commencing the action, The act authorizing the bring- 
ing of suits against the government of the United States (1 Supp. 
Rev. St. [2d Ed.] 559) contains a proviso "that no suit against the 
government of the United States shall be allowed under this act 
unless the same shall hâve been brôught within six years after the 
right accrued for which the claim is made." On "this ground the 
court disallows the claim as to ail money paid prior to Àugust 1, 
1891. Upon the authority of the décision of the circuit court of 
appeals for the Ninth circuit in the case above cited, a judgment 
will be entered in favor of the plâihtiff for the sum of f917, that 
being the amount actually paid, within a period of six years prior 
to the date of commencing this suit, for office rent from the lst 
day of Auguste 1891, to and includihg April 17, 1894! Said r judg- 
ment will bear interest at the rate of 4 per cent, per annum from 
this date until' paid, and the plaintiff ïs awarded the amount of 
costs taxable under the statu te. 
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BARROW S. S. CO. v. KANE. (Circuit Court of Appeals, Second Circuit.) 
Questions of law certifiée! to the suprême court of the United States. See 18 
Sup. Ct. 528. 



In re BOWLAR. (Circuit Court of Appeals, Ninth Circuit. February 7, 
1898.) No. 402, E. N. Harwood, for petitioner. Before GILBERT, ROSS, 
and MORROW, Circuit Judges. 

PBR CURIAM. This is an application for a writ of habeas corpus similar 
in ail respects to the application of Abraham L. Huntley, just considered and 
determined (85 Fed. 880). The facts being similar in ail respects, for the rea- 
sons given in the opinion delivered in Re Huntley, the writ prayed for by 
the présent petitioner will be issued. 



DIKE v. UNION PAC. RY. CO. (Circuit Court of Appeals, Second Circuit. 
March 2, 1898.) No. 40. Appeal from the Circuit Court of the United States 
for the Southern District of New York. Frederick A. Wood, for appellant. 
E. Ellery Anderson, for appellee. Before WALLACE, LACOMBE, and SHIP- 
MAN, Circuit Judges. 

PER CURIAM. The opinion of Judge Coxe (T8 Fed. 216) so carefully and 
satisfactorily disposes of the questions discussed in this court that we deem 
it unnecessary to enlarge upon his views, and afflrm the decree upon his 
opinion. 



HUNT v. ARCHIBALD et al. (Circuit Court of Appeals, First Circuit. 
April 20, 1898.) No. 232. Appeal from the Circuit Court of the United States 
for the District of Massachusetts. Before PUTNAM and WEBB, Circuit 
Judges, and ALDRICH, District Judge. 

PER CURIAM. Whereas no judge who concurred in the judgment (28 C. 
C. A. 641, 84 Fed. 1018) desires that the pétition for rehearing be granted, or 
permitted to be argued, it is ordered that the same is denied, and that a man- 
date issue forthwith. 



THE JOHN G. STEVENS. (Circuit Court of Appeals, Second Circuit.* 
Questions of law certified to the suprême court of the United States. See 18 
Sup. Ct 544. 
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